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PREFACE 


10 THE 


FIFTH EDITION © 


T was the hard fate of the excellent writings of the 
late Chief Baron G:LBzRT,. to. loſe their Author, 
6 before they had received his laſt corrections and i improve- 
I ments, and in that unfiniſhed ſtate to by thruſt into the 
world, without even the common care of an ordinary 
editor. Thoſe invaluable tracts were for the moſt part 
publiſhed not only with all their original imperfections, — 
without any attempt to ſupply their defects, or explain To 
or correct what ſeemed in them perplexed or erroneous, | 
but with all the improprieties and inaccuracies which 
the ignorance and neglect of the amanuenſes, whom the 4:7] 
Author's infirmities compelled him to employ, could Ws 
accumulate ** them. | EE | 


Some of thoſe DS it is well known, fell into © _ 
hands of the Compiler of the preſent work, and from 
1 them the materials of the greater part of it, as far as 
26. the title © Simony,” were collected. Unfortunately, our 


Compiler had not the moſt happy diſpoſitions for the -. : by <7 
work he had undertaken, nor were thoſe parts of the 1 
| A2 _ | learned 4 


/ 1 * 
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PREFACE ro max, |, 


4 


learned Judge's writings which appeared in the New 
Abridgment much better prepared to meet the publick 
eye, than the other tracts which had been publiſhed by 


perſons to whom chance or an undiſtinguiſhing choice 


0 committed the W of the Po e | 


| In the courſe of the W h as Pace ſeems to have 
made different uſe of the materials that lay before him, 


ſometimes taking the tracts at length, ſometimes giving 


only extracts from them: but whether he inſerted the 
whole of any tract, or only a part of it, we have 
reaſon to think, he inſerted it juſt as he found it. If 
the Author in different treatiſes, in order to make 
each treatiſe perfect within itſelf, introduced the ſame 


matter conveyed in the ſame expreſſion, the Com- 


piler implicitly copied it, and under different titles of 


his work introduced the ſame paſſages to the extent of 


ſeveral pages. If the manuſcripts were in any part 


defeCtive, if the ſubjects were but partially treated of 


in them *, the titles which related to thoſe ſubjects were 


teft equally defective in the Abridgment. The Com- 


piler ſeemed to have as little inclination to ſupply the 
deficiencies of his Author, as he had ſagacity to mari or 


correct his errors. 


—. 


With theſe defects and redundancies the work has 


paſſed through three ſubſequent editions; the only anxiety 
diſcoverable in the later editors being to crowd it with 


references to caſes inappoſite to the point in the text, 


* 


It ſhould ſeem from ſome manuſcript treatiſes of this author in 
the poſſeſſion of Mr. Hargrave, which have never appeared in print, 

that he had formed and actually executed the comprehenſive plan of 
uriting diſtinct treatiſes upon every branch of the law, 9 the 
criminal anne | 


and 


— K e mw yy is Ys ot wc 


tl 
Ic 
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and which: at the beſt, had only ſome relation f to remote | 


e of the: general ee 


"Int preparing the preſent Edition: for the a it os 


been the firſt care of the Editor to retrench what was | 


redundant in the work, and to expunge what appeared 


to him impertinent. In retrenching, he has ſubſtituted _ 


reference for repetition; and where the ſame- matter 


which had occurred under one title ſeemed naturally to 
fall under and belong to another, he has referred to the 


preceding title jnſtead of introducing it again. In ex- 
punging, he has not indulged himſelf in any arbitrary 
or capricious licence; nor has he preſumed to ſtrike out 


one ſupervenient authority of a later editor, before he had 


latisfied himſelf by careful examination that it had no 
pretenſions to the place it affected to occupy. 


In the original text he has rarely ventured to make 


any alteration,” except where it was manifeſtly corrupted 


by the careleſſneſs of the copyiſt or of the preſs, or ren- 
dered perplexed by the want of due attention to punctua- 


tion. One or two paſlages indeed, where the meaning 


could not be collected either from tlie expreſſion or the 
references, he thought himſelf at liberty to expunge. 


Conjectural emendation is not admiſſible in a work of 
this kind; and he truſts, no man will complain of the 


loſs of nonſenſe. 


\ 


He has 3 to cans; and ok Th i 


againſt, the miſtakes of the author : but he is ſenſible 


that many, too many, * erroneous paſſages have been 
ſuffered to paſs without obſervation. In the courſe of 
ſo long a work it cannot be expected that the exertions 
of the mind ſhould be always equal, or that it ſhould 


* be alike diſpoſed to ene in the taſk it had 


75 5 undertaken. 


\ 
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| undertaken, Ic mult prcaionally ficken at ſome parts | 


of the labour as beneath its attention, and ſhrink from 
others as beyond its powers. It is well known that the 
moſt obvious errors ſometimes moſt eaſily eſcape de- 


tection. In reading, every man muſt have felt that his 
mind is ſometimes more attentive to its own precon- 


ceptions on the ſubject, than to the ideas of the author, 
and the better it is ſatisfied with the rectitude of the 
former, the more ſteadily it purſues! them, and the leſs 
ſenſible it is of the aberrations of the latter. The 
form' too in which error preſents itſelf to us may help 
to facilitate its eſcape : it is more likely to paſs ſilently 
and unobſerved when propoſed in the form of a ſimple 
affirmation, than when it challenges our inquiry in that 
of an interrogation. We often readily admit upon a 
ſtatement what we ſhould inſtantly deny, if it were 
offered to us in the way of queſtion. 


It ſhould be obſerved, that even where the Editor 
has detected error, he has not always immediately ap- 


priſed his reader of it: he has ſometimes ſubjoined his 
remarks upon the erroneous paſſage at the end of the 


diviſion where it has occurred: he has at other times 
left its confutation to its inconſiſtency with the better- 


conſidered and more recent determinations which he has | 


afterwards introduced. 


In the additions he was to make, he found it neceſſary 


to preſcribe to himſelf ſome limitations: he therefore 
in general attempted no more than to fill up the chaſms 


that were left under thoſe general diviſions into which he | 


found the work already diſpoſed, and then to engraft 


upon the whole the later deciſions. He has indeed given 
two new titles, viz. ©. Piſchary” and * Set-; and he 
knows that he might have given others, as the work 'is 


6 | 5 8 1 + 
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at — far from a complete Abridgment of the Law. 
But he had neither time nor encouragement to go 
farther. Befides, much of the learning which is va; : 
is to be met with in books that are in every one's hand: 
and what was to have been gleaned from other writings 
of the fame kind, though it might have increaſed the 
bulk of the work, would not have added to its intrinfick 
value, or have done any credit to the -induftry or inte- 
grity of the Editor. If there ſhould be ſome who 
complain that more might have been done, there will 
be others, he fears, who will fay, perhaps with more | 
juſtice, that much of that which has been done 0 
have been ſpared. | 


As the Abridgment is written in the ſtyle of diſſerta- 
tion, he has in his additions availed himſelf largely of 
thoſe tracts which have been publiſhed upon different 
parts of the Law, and received the approbation of the 
Profeſſion. He has been in general careful, whenever 
he has made an extract from any of thofe tracts, to 
acknowledge the obligation by reference to the work 
itſelf. If he has in any inſtance (and he may have done 
ſo in many) neglected to make ſuch reference, the 
author may be aſſured, that it was by mere accident or 
inadvertency, and not from any deſign to take to him- 
ſelf the credit of another man's labours. But where- 
ever ſuch omiſſion may have been made, let not the 
author be under any uneaſineſs: the world will too eaſily 
diſtinguiſh what properly belongs to the Editor. + 


He thought himſelf at full liberty to tranſplant into © - 
the work as much of the Chief Baron Gilbert's tracts 
as he had occaſion for: it was in truth only re- uniting 


disjointed members, many parts of the work itſelf being 7 


only parts of ſeveral of thoſe tracts. One of the learned 
| | "I 


_—_ PREFACE, He. 


Judge 5 treatiſes, viz, the Treatiſe upon the Ddatine of 
Remainders, from which the collections in the Abridgment 


under that title were extracted, he has been enabled to 2 
give entire by the kindneſs of Mr. Hargrave. The 
manuſcript had been purchaſed by that gentleman at no 
8 inconſiderable price: but, diſdaining all private conſi- 
derations where the intereſts of that Profeſſion, of which 
he is ſo diſtinguiſhed an ornament, ſeemed in any de- 
1 gree concerned, he made a voluntary tender of it to the 
= | * Editor, as ſoon as he was informed that he was en- 
l = | gaged in preparing another edition of the preſent work. 
1 By this generous act, Mr. Hargrave has highly flattered | 
I the Editor, and has added one more to the many obli- / 
Wil gations his Profeſſion were already under to him. * 
1 p! 
lt The Editor has ES anxious to ſeparate his own wo 
| 6 additions, and thoſe of preceding editors, from the 40 
Wo | original work. Whatever, therefore, he 1s reſponſible. in 
WW - | for is included between crotchets, thus [ J; whilſt the 
i 2 Sg inſertions of the ather editors are diſtinguiſhed by one ra 
'Y | or other of theſe marks, *, f, T. It is well known, he 
1 | that Mr. Bacon did not live to carry the work any (/ 
wit . farther than to the title “ Sheriff,” incluſive, and that (1 
1 the remainder was added by Mr. Serjeant Sayer and 
ll Mr. Ruffbead. It was not thought neceſſary to give 
i 1 any diſtinguiching marks to this latter part: it ſeemed 
i ſufficient to give "this intimation of it. 3 
| 1 HENRY GWILLIM. 
| BoswELL-Courr, ON „ 0 
3 Michaclmas Term 1797. 8 | 
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(B) To the Perſon of the Plaintiff, 


| Abatement, 


cauſe to the Court why he ſhould not be empleaded ; ty if em- 
pl-aded, not in the manner and form he now 1s, 


BATEMEN T, mn 1 general acceptation of the word, Oild. Eig. 
ſignifies a plea put in by the defendant, in which he 3 C. P. 186. 
For the 
har 
and different 
ſenſes of the _ 


word Abatement in our law, ſee 3 Bl. Comm. 168. Co. Litt. 134. b. 181. a. 242. b. 271. 4. 
277. a. Finch's L. 195. Pleas to the juriſdiction, and to the perſon of the plaintiff, are pleas in dif- 

ability, and only in the nature of pleas in abatement. Pleas in abatement, ſtrictly called ſuch, are pleas 
to the writ. Fe L. 362. 3 Bl. Comm, 301. 4 For che order of * ſee title Pleas and Plead - 


ings, 880 


We will conſider this title in the L order, though 1 


ral of its diviſions are more mot treated of under their proper 
heads, 


(A) Of Pleas to the Juriſdiction of the ch” 5 


1. Outlawry. 
2. Ex communication. 5 
3. Alienage. | 

4. Premunire. 


; 5. Popiſh Recuſaney. 


(00 Of Pleas i in- Abatement with reſpect to the Per- 
: ſon of the Defendant ; and herein of * 
vileged Perſons. 


D) Of Miſnomer, and want of Addition. 77 

E) Of Abatement by the Demiſe of the was 

(F) By the Death of Parties. won: 
Vol. I. . (9) By 


C | abatement. Ee 

1 (8) By reaſon of Coverture. | 
(H) By a Defect in the Writ. | 

(I) By the Writ not agreeing with the Collar. | 


(K) Where the Writ is abated de Faro, or only 
abateable. | US. 


(L) Where the Writ ſhall abate in toto, or in Part, 


(M) Where it ſhall abate by Reaſon of another 
___ Adion brought for the ſame Thing. 


(N) Where a Perſon may plead in Bar, or in Abate- 
ment. 


(O) Dilatory Pleas, how 1 A 


(P) Of the Manner of pleading in Abatement, 


and the Proceedings and Judgment on ſuch 
Plea. | 


(Q) Of the Writ by Journies Accompts. Ed 


7 ? 4 
: 


(4) Of Pleas to the Juriſdiction of om; Court. 


Gilb. Hiſt, A Plea to the juriſdiction of the Court muſt be put in be- 


SR, fore (a) any imparlance, for by craving leave to imparl, the 


Barnes, 334. defendant ſubmits to the juriſdiction. 

[(@) Butafter | |; 

a general ſpecial imparlance, that is, an imparlance with a general ſaving of all manner of exceptions, 
it ſeems that it may be pleaded : but the granting of ſuch an imparlance is diſcretionary in the Court, 
and it cannot be had but by ſpecial motion. Grant v. Lord Sondes, 2 Bl. Rep. 1094. Wentworth 
v. Squib, 1 Lutw. 46. 12 Mod. 529. S. C. Clapham v. Lenthal, Hardr. 365. Barrington v. Venables, 
Raym. 34. ] The plea of ancient demeſae is ſaid to be excepted, becauſe the lord may reverſe the judg- 
ment by writ of deceit, and it goes in bar of the action. Dy. in Marg. 210. Style, 30. Latch, 83. Sed Qu. 


Doe v. Ro- It muſt be pleaded within the firſt four days, unleſs the de- 
ge A fendant come in voluntarily before the regular appearance day, 
in which caſe it may be pleaded afterwards.] 

[() Butan-D The defendant muſt plead in proprid perſonä, for he cannot 
"oo de. plead by attorney without leave of the Court firſt had, which leave 

meſne can- 

not be plead- acknowledges the juriſdiction; for the attorney is an officer of 

ed without the Court; and if defendant puts in a plea by an officer of the 

_— Court, that plea muſt be ſuppoſed to be put in by leave of 'the 

is put in by Court (6). 

attorney. 

Due ex dim. Raft v. Roe, 2 Burr, 1046, Raft, 53. be See too, in other caſes, Robins. Entre. 1» 


Cutt. 17. p. 44] 1 


He 


th 
co 


At! 
cite 


TP Abatement. , 
| He muſt make but half defence, for if he makes full defence Cd. Litt. 


| quando et ubi curia conſideraverit, &c. he ſubmits to the juriſdic- 
tion of the Court. : „„ 5 | 


„ | | e 188. Sex Ventr. 334. 
only Every plea to the juriſdiction, muſt ſtate another juriſdictiom Dodtr. Pl. 
: | V. Fabrigas, Cowp. 172 Earl of Derby v. Duke of Athol, 1 ves. 203. 8 Ver 357. 
Part. TA plea that the fait is of vilitatorial cognizance, muſt ſhew Atomey | 
1other che extent of the viſitor's authority, and aver that he is able to do _ 7. 
: complete juſtice. ] „ eto Co +» (OM 
| Atk. 662. S. C. Green v. Rutherforth, 2 Vez. 474. and Rex v. Bland, B. R. M. 14 C. 2. chere 
\bate- cited. ow Ba 7 | Rn 
See tit. Courts, and their Juriſdiction in general. 
men (B) To the Perſon of the Plaintiff, - 
n ſuch Pas ms © 
| FAR 2, Of Outlawry. t | „ - aSOI 
4g UTLAWRY in the plaintiff is a good plea in abatement, Gm. Hiſt.” 
for he thereby loſes his /iberam legem, and is out of the pro- CP W 
tection of the law; for not having been ameſnable to the law, he fl. 19%. 
ought not to have any privilege or benefit from it. + Os Litts 12. 
8 ut no man 


ſhall be ſaid to be outlawed till the return of the exigent. Bro. Nonability, 2.54 28. Aff, 49- 


but for this, vide head of Out/azory. 
OUurt. t : | 0 oF a . 


But outlawry does not entirely abate the writ, but is only a co. Litt. 
t in be- temporary impediment that diſables the plaintiff from proceeding z _ Dore 
parl, the for upon obtaining a charter of pardon, or reverſing the outlawry, Ord 1 U. 
he is reſtored to his law, and can oblige the defendant to plead to 97. 
the ſame writ. | gy | | 1 
exceptions, This diſability is only pleadable when the plaintiff ſues in his Co. Lite. 
be Court own right; for if he ſues in auter droit, as executor, admini- 738 Gilb- | 
v. Venables, I ſtrator, or as mayor with his commonalty, dutlawry ſhall not diſ- 10%. 1 Ven. 
ſe the judg- ¶ able him, becauſe the perſon whom he repreſents has the pri- 184. 
$3. Sed Q. Fvilege of the law. EE „„ | „ 
Nor when a man brings a writ of error to reverſe an outlawry, Dor. Place. 
the de- mall outlawry in that ſuit, or at any ſtranger's, diſable him; for 2 
ance day, Bf he were outlawed at ſeveral men's ſuits, and one ſhould be a amount to 
1 bar to another, he could never reverſe any of them. —_ 27 | 
dich leave (P's 47ers. Co. Lit. 123. Ord. in Ch. 97. [But Pei Bacon thinks tht te plex of another 
dutlawry may be admitted in this caſe ; for that the plaintiff in error may avoid the concluſion which it 
officer of . ſuppoſed would follow from its admiſſion, by bringing a writ of error to reverſe that other outlawry, 
cer of the Wnt replying the pendency of ſuch writ. Bac. Max. Reg. 2.] If there be an attaint brought, out- 
ve of the MB? grounded on that verdict cannot be pleaded. 7 H. 4. 40. 7 H. 6. 44. Br: Nonabilitis, Po 17. 


rrout, p. 70. 
ins. Entre Is 

13 all not 
verſed, 
He 


127 Gilbs 


Hiſt, C. P. 


Dyer, 222 


But when outlawry is pleaded in abatement, the plaintiff Lute. 36. 
reply that the outlawry is erroneous, for it is good till Ours ths 


"4" 


As . 


— % 


— 


—— . this is a.dilatory mg when' it is leadsd 5 andcber Une 


8 N — than where the outlawry. iſſued, the Jelendant muſt. bring it in 


Fitzh. Co- immediately; for this being in delay, if the Court ſhould give 
ron- 233- time, and it ſhould not be brought in, the delay of juſtice would 


N be from the Court; and ſince there is a way of having it imme 
ute. diately, by producing it under the great ſeal, no time ſhall be gi- 


i524. 2 ven to bring it /ub pede fgilli; but otherwiſe when it is in the 


| New; in ſame court, for then the record is already in court. 


pleading outlawry in another court in diſability, the ancient way was to have the record of the outlawry 
itſelf ſub pede ill; by certiorari and mittimus 3 but this being very expenſive, it is now ſufficient to 
Plcad the capias utlagatum, under the ſeal of the gens from whence it iſſues; and if the plaintiff re- 

that hs was no judgment on which the 8 utlagatum was grounded, the Court will give the 
defendant a day to bring in the record. Co. Litt. 128. Thomp. 8, 9. Clift. 14. p· 32» Mitf. Eq. 
pl. 185. If the defendant has a day given bim to W in the 3 and in the interim the plaintiff 
removes it by writ of error, and reverſes it; this ſhall not be preremptory on the e but he ſhall 
have leave to plead a new plea. 


3 Lev. 29. Outlawry cannot be pleaded without concludin rout patet 
n W de N or * 


Draycote v. An expreſs averment that the plaintiff and perſon outlawed are 


3 the ſame perſon is not neceſſary: it is ſufficient if the identity be 


Atkins v. apparent on the face of the 1 2 
Baytes, 2 Mod. 267. | | | 8 


ib. Hit, Outlawry in a county Nie cannot be pleaded in any of the 
C.P. 200. courts of Weſtminſter, for the party is only ouſted of his law with- 


ron: 233. in that juriſdiQtion, 


x2 Ed. 4. 16. But it em! that outlawry in the county palatine of Lancafter ' may be pleaded 3 in the 
caurts of We 2 wall, becauſe that county was erected by act of parliament. Br. Utlag. 52. 
J 8 157. outlanry may be pleaded in bar, or in en vide tit. N D. 3. 
and infra, L. 


Outlawry in a perſonal action goes only to perſonal actions, in 
reſpect of d the perſon; but N in A mY to actions ge- 
nerally. Doct. pl. 397. cites 33 H. 6 * | 

See further tit. Dutiawry: 


2. Excommunication. 


oi. Hit, When ex communication is pleaded, the biſhop's letter under 


Ti Kg. his ſeal, witneſſing the excommunication, muſt be ſhewn; and 


201. 8 Co, though the plaintiff cannot deny the plea, yet the writ ſhall not 


; mn CEE: abate, but the defendant eat inde fine die: becauſe the plaintiff, 
Wen: upon producing his letters of ene may have a re-ſummons 

cannot be OT re-attachment. 

pleaded after 

a general imparlance, though it may after a ſpecial imparlance, wide tit. Inparlance. Place Cen; 10. 

9E. 4. 36. Lutw. 19. Latch. 179. [So in equity, he may, in ſuch caſe, fue out freſh proceſs, and 

- compel the defendant to anſwer the bill. Mitf. Eq. pl. 187. ] 


Gilb- Hiſt. Excommengement is (a) a good plea to an executor or adtil- 


C. P. 
_ _ niſtrator, though they ſue in aurer droit; for an excommunicate 


Litt. 134. Perſon is excluded from the body of the church, and is n 
b. B. Er to lay out the goods of the deceaſed to pious uſes. 


com. Þ« 4. Theok p. 20. (a) But in an action brought by the bailiffs and commonalty, the defendant 
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| plead excommengement in the bailiffs, becauſe they ſug as a corporation, and a corporation catt« 
not be excluded from the communion of the viſible church. Gilb. Hiſt. C. P. 204. Theol. p. 20. 
Excommunication is no plea on a qui tam, becauſe it is for example; and the ſtatute having given the 
informer an ability to ſue, and not excepted excommunicated perſons from the liberty of informing, he 


is enabled to ſue by the ſtatute, notwithſtanding the cenfures of the church, 12 Co. 61. 


Gilb. Hiſt, 


C. P. 203. {[Excommunication is no plea to the next friend of an infant. Pr. Reg. Ch. 278.] 


When excommunication is pleaded in the plaintiff, he ſhall not Bro. Excom. 


reply that he has appealed from the ſentence, for the ſentence is 


in force until it is repealed ; and whilſt it is in force, he cannot 
appear in any of the: courts of juſtice ; but he may reply that he is 
abſolved, for then his difability is taken away : [But the abfolution 
muſt be by the ſame biſhop who excommunicated, or by the arch= 
biſhop upon appeal.] 3 | - | 

When a prohibition is brought againſt a biſhop, and he pleads 
excommunication againſt the plaintiff, and in the ſentence there 
is no cauſe of ſuch excommunication ſhewn; this is no good plea, 
for in ſuch caſe it will be intended that the excommunication was 


for endeavouring to hinder the biſhop's proceeding by applica- 


tion to the temporal court; and if ſuch excommunication were al- 
lowed, it would deſtroy all prohibitions; and the plea of excom- 
munication is in this caſe exceptio ejuſdem rei cujus petitur difſolutio. 


3. 3 Bulit. 
72. 20 H. 6. 
25. Gilb. 
Hiſt. C. P. 
204. 
Moor, 775. 


Theol. 19, 
20. 28 E. 3. 
97. Ro. Abr. 
883. Where 
the ſentence 
of excom 
munication 
is a nullity; 
as where the 
ordinary EX - 
communi- 


cates for a temporal offence, the court will write to the biſhop to aſſoil him. Bro. Excom. 17» 


The court will not (a) receive the certificate of excommunica- 8 Co. 68. 
tion of one biſhop from another, becauſe they muſt have the cer- gs“ 
tificate from the biſhop whoſe proper ſubject. the porn excom- 384. 2 
municated was; and he might have been aſſoiled by his own or- Hiſt. C. P. 
dinary after the firſt certificate to the biſhop. | 655 ; 

4) Nor will 


they receive a certificate of a biſhop deceaſed, becauſe the party may ſtand aſſoiled —— preſent ordinary. 


Br. Excom. 21. Fitz. Excom. 27. It cannot be certified by the biſhop's commi 


or official, becauſe 


| the party was excommunicated. 7]. F 


the court cannot write to them to aſſoil him; but it may be certified by the vicar general, when the 
bithop is in parts remote; or by one that hath ordinary juriſdiction, and is immediate officer of the 
king's courts, as the archdeacon of Richmond; or by the guardian af the ſpiritualities during the va- 
cancy of the biſhopric. Co. Lit. 134. 8 Co. 68. R. Abr. 884. In times of popery excommenge- 
ment certified by the pope, or delegates commiſſioned by him, did not diſable the plaintiff ;- becauſe the 
court had no perſons to whom they could write to have him affoiled. R. Abr. 883. [Where the en- 
communication is by delegates, a certificate of it under their ſeal muſt be produced. Lutw. 17. An 
excommunication may be certified per literas teſtamentarias ſub fgillo, as well as by direct certificate. 
1 Ventr. 222. Mitf. Eq, pl. 186. And in both theſe caſes the certificate muſt be pleaded ſub fixillos 

3 well in equity as at law. Mitf. Eq. pl. 186.] | To . 


[The plea of excommunication mult ſtate the preciſe time when Bal = ; 
oug 
Cro. Ja, 324 


3. Alienage. 


An alien enemy, or one whoſe king is at enmity with our's, Co. Lie. 
cannot bring any (5) action either real, perſonal, or mixt. Th TS 
proprio jurez for, it ſeems, he may ſue en autre droit as executor ; nor is it any exception that the 
teſtator was an alien enemy, unleſs it be ſhewn that he was fo at the time of his death. And if he bg 
refident here when he died, the court will intend that he was ſo with the king's licence. Villa y. 
Dimock, Skin. 370. Lutw. 35. ; 


[And as he cannot ſue directly in his own name; ſo neither Brandon v. 
can he fue indirectly in the name of a truſtee, 5 _ 
*B3 " an 


- RET Abatement. 


Welle v. But if he comes here under letters of ſafe conduct, or wefdes 
Williams; here by the king's licence, he is to be deemed an alien friend in 


. 14. Raum. effect, and is e to the fame rivileges, 
232. a 8 
Salk. 46. Lutw. 34+ 
Co. Lit. An alien in league may maintain perſonal actions, otherwiſe 
2 95 15 he would not be able to merchandize and trade amongſt us; but 


x Bult. 13. he ſhall not maintain real or mixed actions, becauſe there is no 
neceſſity that he ſhould ſettle among us. 

Openbeimer ( It is neceſſary, therefore, in pleading alienage to a 3 

v Levy, action to aver, that the plaintiff is an alien enemy: when fo 

„ : ropes” the plaintiff, if he has a protection, muſt ſtate (a) it in 


Brown, is replication, whether it be general or ſpecial, and ſhould eo 
9 397. clude (5) with an averment. 


221. 7 Mod. 150. (5) Wells v. Wa, vate 34. Ld. 8 292. 


Salle. 46. The old notion that Turks and infidels were 8 to be 
a Atk. 51. conſidered as alien enemies, hath been long exploded; and ſuch 
| aliens may ſue in equity, as well as at law, for a perſonal de- 

8 mand.] 


See further, tit. Aliens, O). f 


4. Premunire. | 


Gilb. Hit, Perſons attainted of a premunire are incapable of bringing any 


C.P. 205. 
Doctr. pi. . action, for they are out of the protection of the law. 


Co. Lit. 129. Vid. tit. Premunire. © , 


5. Popiſh Recuſancy. 


Sub. Hit, This diſability of popiſh recuſancy convict, is WM virtue of 


Pkg gon the ſtatute 3 Ja. c. 5. which diſables to all intents, e. except 
243. IS. where he ſues for lands, tenements, leaſes, annuities, rents, and 


208. 8 Mod. hereditaments, or the iſſues or profits thereof, which are not to 
43- La, be ſeiſed into the hands of the king, his heirs or ſucceſſors. 


Entr. 19. 
Ses the head of Pepiſh Recuſancy, and 18 G. 3. c. 60. 


4 


- Abatement, 
(C) Of Pleas in Abatement with reſpect to the — 
Perſon of the Defendant; and herein of privi- 1 
leged Perſons. : 85 e Ex 
Tur officers of each court enjoy the privilege of being ſued — 8 

only in thoſe courts to which they reſpectively belong; the 3 155 

reaſon -whereof is, becauſe of the duty they are under of attend- 2 Roll, abr. 


- TED a * 2 Roll. Abr. 
ing thoſe courts, and left their clients cauſes ſhould ſuffer if they 272. Lut. 
were drawn to anſwer to actions in other courts. 2 175 5 ns 


4 Inſt. 71, 72. Crom. Jur. Courts, 11, Gilb. Hiſt. C. P. 209. 212. What perſons are privileged, 
vide head of Privilege, and for precedents of pleas of privilege, vide Thomp. 4. Rob. Ent- 2999 - 
Raſt, Ent. 106. 178. 472. Brownl. 161. 167, 168. Hern. 3. 3 Inſt. Clericalis, 32 to 35. Where 
they are not obliged to put in ſpecial bail; and where bail muſt be put in when they ſue, vide head of 
Bail in civil cauſes. ; 5 | | E 


[Whenever therefore an attorney is ſued out of his own court, Lutw, 44. 
he may ſay chat he is attorney, &c. of another court, and conclude 839; _ . 
with unde non intendit quod cur”, &c. hic placit' prædict. verſus eum Kan” apes 
cognoſtere velit aut debeat, &c. But the plaintiff may reply that he 1 
is a huſbandman, &c. in the country, and traverſe his being an 
attorneys 2 | Pg Ro 5 . 
This privilege is not the privilege of the officers, but of the 2 Wir 42. 
ſuitoxs, and attendance is the ground and foundation of it; it 228. 1 -—_ 
muſt therefore be alleged that the officers are actually attendant ” ae; 
in 7 reſpective courts, otherwiſe the plea will be diſal- Andr, 45. 
lowed. FC | | | 
But the plaintiff muſt have the ſame remedy againſt the officer Sand. 67,68. 
in his own court, as in that where he ſues him; for if money be Turvills © 
attached by foreign attachment in the ſheriff's court of London, , ig S. 


»- Hiſt. C. P. 
he ſhall not have his privilege; becauſe in that caſe the plaintiff 209, 210. 


> YE 1 | Sid. 362. 
would be remedileſs. "Funk 2 Keb. 246. pl. 244 2 Leon. 156, 5 190. 


80 if a writ of entry, or other real action, be brought againſt Sand. 67. 
an attorney of the King's Bench, he cannot plead his privilege; Sib. Hit. 


becauſe if this ſhould be allowed, the plaintiff would have a right = 12 


without a remedy; for the King's Bench hath not cognizance of torney of the 
real actions. | Hr x | Common 


| = ! : Pleas be ſued 
in an appeal, he ſhall not have his privilege ; for his, own court hath no cognizance of this action; 
nor if ſued ag bail. Rep. and Caſ. Pract. C. P. 64. Gilb. Hiſt. C. P. 110. | 7 


* 


court is not entitled to the benefit of the ſtatute of 25 G. 2. v. Led, 
c. 33., if the plaintiff is an attorney. | 2 — 2 
; by . Jordan, ibid. Vid. contr. Silk v. Kennet, 3 Burr. 1583. and 382. notes. 


1 234 Te 


2 Abatement; 


Hob. 1973. The privilege which the court indulge e ee ch, 10 


Gage'scaſe. reſtrained to thoſe ſuits only which they bring, or which are 


CO brought againſt them in their own right; for if they ſue or are 


2 Roll. Abr. ſued as executors or adminiſtrators, they then repreſent common 


275. pl. 23. to ivi 1 | 
No 68. perſons, and are to have no privilege. 1 3 
17 Vin. Abr. 517. pl. 2. Vent. 299. Godb. 10. pl. 13. Dy. 377. pl. 30. Latch. 199. Brownl. 37. 47» 


12 Mod. 316. Ld. Raym. 533. Salk. 2. pl. 4. 7+ pl. 18. 2 Sid. 137. Dy. 24. 150. in marg. 


Save 20. pl. 49. | | 

ub. Hiſt. So if an officer of one court ſue an officer of another court, the 

_— _ defendant ſhall not have his privilege ; for the attendance of the 
95. plaintiff is as neceſſary in his court, as that of the defendant in 

bes, 37. his; and therefore the cauſe is legally attached in the court 

_ Rep. where the plaintiff is an officer (a). | 188 


{(s) 17 privilege be pleaded to privilege, the court will not determine it on motion to fet aſide the 


but oblige the party to demur. 2 Str. 837. 1 Bl. Rep. 34+] 


Gilb. Hiſt. o if a privileged perſon bring a joint action, or if an action be 
212+ Dyer, brought againſt him and others, he ſhall not have his privilege : 
ibis. but this is to be underſtood where the action is joint, and cannot 
2 Roll. Abr. be ſevered; for if the action can be ſevered, without doing any 
275: Wer. injury, the officer ſhall have his privilege. Q. | 


* Vent. 

298, 9. ER ; | 
Mitf. Eq. _ [So in equity, if a ſuit be inſtituted. againſt different perſons, 
_  ptr83. Vin. ſome of whom have privilege, and ſome not, (5) or if one de- 
Abr. tit fendant be not ameſnable to the particular juriſdiction, the plea 


2 f privilege will not be allowed.] 


Forteſc.34z. An officer ſhall not have his privilege againſt the (c) king; for 
| Bro, Super- ag the executive power is lodged in the king, it would be unrea- 
2 Roll. Abr. ſonable that his court, which gives relief to private perſons, ſhould 


274- Oi. protect any ſubject from being brought to juſtice for offending: 


= SP. againſt the laws, which concern the whole commonwealth. 


(e) But in an action, ui tam, at the ſuit of an informer, he ſhall have his privilege. | Lil. Reg. 7. 
3 Lev. 398. Lutw. 193. EE 


(% Butifhe If an attorney of the Common Pleas be in cuſtedid marcſch. for 


ator ag want of bail, at the ſuit of A., he may (d) plead his privilege. 
at the ſuit of A., and B. declares againſt him in cuſtadid mareſchal. if he has waved his privilege as to 
A., he cannot take advantage of it againſt B. For this vide 2 Roll. Abr. 275. pl. 7. Salk. 1. pl. 3. 
3 Mod. 310. 3 Lev. 343. Ld. Raym. 135. K 


Bro. Priv. After a general imparlance, an oſſicer cannot plead his privi- 


25. 870.26. lege, becauſe by imparling he affirms the juriſdiction of the court; 

3 =" Pu but by the better opinion it ſeems, that after a ſpecial imparlance 

| Lot. 46. (e) he may plead his privilege. | 5 

| Ster. 50 (e) By a fpecial imparlance, in this cafe, muſt be underſtood a general ſpecial imparlances 
Vide ſupra, 171 notes. Plea of privilege without affidavit ſet aſide. 2 Str. 738. It muſt be pleaded : 

It cannot be allowed on motion. 2 Salk. 544. 1 Will. 306.] 


out of the ſame court, is not entitled to his diſcharge on ſerving 
the ſheriff with a writ of privilege, but muſt plead the privilege 
in abatement. TY | | 


[An attorney who is arreſted by capias on a ſpecial original 


Abatement 9 


* He may plead it as well to an action on a bill of exchange, 28 Comerford 
are to any other perſonal action. . ee 25 WT 3 
are An attorney has not any privilege to be ſued in Middleſex Forst 
aon only; it is enough that he be ſued in his own court.] 343,344. 


4 Burr, 2027. 


In an action againſt B. he pleaded quod igſe eff unus atternat. cur. Salk. 1. pl. 


. : * 


. — domini regis de B. without ſaying Fuit tempore impetrationis brevis „ 3 
and a re/pondeat ouſter was awarded. | 85 Privilege 
the FE 8 would be pleaded-—prout paret her recordum. Id. 


(D) Of Miſnomer, and want of Addition. 
\JISNOMER is a good plea in abatement for ſince names are [(s) teh . | 


the only marks and indicia of things which human kind can? remand 
underſtand each other by, if the name be omitted or miſtaken, ;1,emene. 
there is a complaint againſt. nobody (a). : 2 Bl. Fr. : 
| 5 1 1120. 
But though a defendant may, by pleading in abatement, take Finch. 364. 
advantage of a miſnomer when there is a miſtake in the writ or 9 75 1. Fl. 


rſons, 1 h Av. . 1 : . ” * his appear- 

4 plea he muſt ſet forth his right name, ſo as to give the plaintiff a ing by that 
Ty plea better writ (6). 1 * 5 
| vantage of it, ſuch miſtake will be aided, vide tit. Error. Fide Y, elv. 112. Muſt, in ſetting forth. 

| his name, ſay, that by ſuch name he was known at the time of the writ purchaſed. Skin. 620. pl. x 

Vide Salk. 3. pl. 17+ Gouldſ. $6. [(5) So if he plead a miſtake in the addition, he muſt ſet 
g for right addition. 2 Str. $16. 10 Med. 208. 2 Ld. Raym. 1178. 1541.1] . 
unrea- One defendant cannot plead miſuomer of his companion; for \Eutw. 36. 


fending WM writ. | | | 
| The defendant, though his name be miſtaken, is not obliged 2 Str. 2216. 
to take advantage of it; and therefore if he be empleaded by a Oy 

wrong name, and afterwards empleaded by his right name, he 3 


may plead in bar the former judgment, and aver that he is una & ſelf to be ea : 
eadem perſona. | 3 of Suckings 


arrefigh by the name of J. Pills armiger ; and on motion, the Court gave him leave to put in bail, 
withogEjoining in the recognizance, and thereby not eſtop himſelf. Vide Salk. 3. pl. 7. Ld. Raym. 64. 
249. Mod. 38. Str. 205. 2 Str. 811. 5 


In caſe of felony at common law, if a perſon were indicted by 7ide Cre, 
a wrong name, he could not plead miſnomer, but was obliged to Cr: 104+ 
plead to the felony; for the fact being ſworn againſt the party be 176. 
preſent, it was thought that there could be no injury by the mi/- 670. Sid. 
5 _ as there might be, where the party 22 y attorney; Reb 2 
inparlancee and felons generally go by no certain name, nor have they any i head « 
| be Beten? Weed N 1 0 | 1 


nomer, by 


2 ©* _ * ' P | L D — | and - 
original ien, and 2 Hawk, P. C. 186, 7. that the party accuſed may take advantage of miſnomer, or the vant 
WW ſerving addition, but yet muſt plead over to the felony ; but though ſuch plea be found for him, he is not 


o be diſcharged, but muſt be indicted over again; neither ſhall ſuch plea, if ink him, be | 
emptory, but he ſhall be tried on his plea in chief. n 


ro £7 - Abatement, 


But it is now. . to ſet forth the ſtate, place of abode 2 
dignity of the perſon empleaded, leſt an innocent perſon, by having 
the ſame name witli the real defendant, ſhould ſuffer ; therefore 
the 1 H. 5. c. 5. enacts, That in all perſonal actions, appeals, and 
indictments, there ſhall be added to the names of the defendants 

| their eſtates, degrees, myſtery, and place of abode. _ 
N Additions (a), which are inducements to the action, muſt be 
— . made uſe of; as if one is liable as heir, he muſt be named heir; 3 


good objec- ſo if as executor, he muſt be named ſuch. | 


tions in 
aþatement both at law and i is equity. - Baſe aft. 324+ 11 H. 7. 11. Mitf. Eq. pl. 192. Pr. Reg, 1 


\ | See further tit. Milnomer and en.! E. F. 


00 Of Abatement by the Dewift of the King. 


Proceedings AT common law all patents of juſtices, DER: rs civil and 
— military, were determined by the death of the king; and 
9 Fn all ſuits depending in the king's courts were diſcontinued, fo that 
g warran- the plaintiffs were obliged to commence new actions, or to have 
Sate br the reſummons or attachment on the former proceſſes, to bring the 
demiſe " defendants in; but to prevent the inconvenience, expence, and de- 
the crown. lay, which chis occaſioned, were the ſtatutes of 1 F. 6. cap. 7. 
— 7 8 FV. z. cap. 27. . 21. and 1 Ann. fl. 1. cap. 8. ſet. 5. made, 
king brings Which vide under title Courts, and their JuriſdiQtion i in gene- 
a urit of er- ra], C. | 


ror in guare 
impedit, it abates by his death. 2 Str. 837. Fort. 213. Fitagib. 355 36. 

Scire facies to repeal a grant of a market, is an original writ, and within the 5 wards of 1 
ftatute 1 Z. 6. c. 7. and 1 Ann. c. 8. and does not abate, ___ 43. 4 
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(F) Of Abatement by the Death of Parties. ns 


H ERE the general rule (a) to be obſerved. is, that wherever 3 Mad, 1 
the death of any party happens pending the writ, and yet the * 
plea is in the ſame condition as if ſuch party were living, there (a) OP 
ſuch death makes no alteration z for where the death of the par- of equity in. 
ties makes no change of proceedings, it would be unreaſonable _ _—_ 
that the ſurviving parties ſhould make any alteration in the writ ; cha which? 
for if ſuch writ and proceſs were changed, it would ſet rights but is here flared 
in the ſame condition they were in at the death of the parties ; and 1 3 at 
it would be abſurd that what made no alteration ſhould change 3 


intereſt of a 5 


the writ and the proceſs: and on this rule all the diverſities turn. \party dying 

o deter- 
mines that it can no longer affect the ſuit, and no perſon becomes entitled thereupon to the ſame inte 
reſt, the ſuit does not abate. Or if the intereſt of a party dying ſurvives to another party; as, if a bill is 
filed by or againſt truſtees or executors, and one dies; or by and againſt huſband and wife in right of the 
wife, and the huſband dies, the proceedings do not abate. So if a ſurviving party can ſuſtain the ſuit, 
as in the caſe of ſeveral creditors plaintiffs on behalf of themſelves and other creditors. For the 


remaining before the Court in all theſe caſes, either have in them the whole intereſt in the matter in 


litigation, or at leaſt are competent to call upon the Court for its decree, Mitf. Eq- pl. 56. 3 Ch. 


Rep. 40. 2 Vern, 249. 3 Atk. 726+] 


The firſt difference is in real actions, where there are ſeveral Cro. E. 
plaintiffs, and there is ſummons and ſeverance, as there is in moſt 33 
real actions, there the death of one of the parties abates the writ; Cre. 12 "a 
but in perſonal and mixt actions, (where one entire thing is to be 117. 10Co. 
recovered,) there the death of the parties does not abate the writ; 13+ 18. 
and the reaſon of the difference is, that where there are two joint 1 
tenants, and the one goes on to recover his moiety, and the other 
will not proceed, there is no reaſon that he who is willing ſhould - 
not recover his right, ſince ſuch tenant has a diſtinct moiety, and 
therefore ſhould have an action to recover. But no ſummons or 
ſeverance lies in perſonal actions, as if treſpaſs be committed on 
ſuch joint tenants, they muſt both join in the action; for as one 
may releaſe the whole, ſo the other may refuſe to go on, and his 
companion cannot recover his part of the damage without him: = 
ſo in debt on an obligation to two there can be no ſummons ang 
ſeverance, becauſe one of the joint obligees may releaſe the bond: | 
but if a man appoints two his executors, there ſhall be ſummous 
and ſeverance, becauſe. one of the executors may releaſe; yet 
ſuch a releaſe is a devaſiavit in him; but if he will not proceed at 
law, it is no devaſavit ; and therefore both executors being only 5-6 
truſtees for the perſon deceaſed, they ſhall not be compelled to go — 
on together: but if one refuſes, the other may bring his action in 
the name of both, and have ſummons and ſeverance; for other- 
wiſe each executor might by colluſion with the debtor, and not 
proceeding, keep the other from recovering the aſſets, and yet 
not create a devaſiavit in himſelf. But after ſuch ſummons and 
{everance he does not proceed for the moieties as in real actions, 
but he proceeds as the ſole repreſentative of the teſtator, and is 
katitled to the whole the teſtator was in hig lifetime, 
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Colt, From theſe premiſes it follows, that if there be two jointe- 
29. nants or copartners, and they bring a real action, and one be ſum- 


moned and ſevered, the other ſhall proceed for his moiety; and 
if the perſon ſevered die, the writ abates, becauſe he goes for 
the whole, in caſe of the death of the jointenant, or of the co- 
partner without iſſue; and it would be improper to do it on that 
writ, where by the ſummons and ſeverance he went only for a 
moiety before; and the writ cannot have a double effect, for a 
moiety in caſe of ſummons and feverance, and for the whole 
in caſe of ſurvivorſhip; and therefore ſince the nature of things 
zs changed by the death of one of the parties, there muſt be an- 
other writ: and it is the ſame law, if ſuch jointenants proceed 
without ſummons or ſeverance; for fince both by the writ might 
dy poſſibility recover their moieties, they ſhall not go on for the 
whole in cafe of ſurvivorſhip ; becauſe the words and effect of the 
writ at the time of its firſt purchaſing were, that each might reco- 
ver his moiety, and therefore a new writ muſt be purchaſed to en- 
able one to proceed for the whole : but in perſonal and mixed 
actions, where there is ſummons and ſeverance, and yer after 
ſuch ſummons and ſeverance the plaintiff goes on for the whole, 
there, if one of them die, the writ ſhall not abate, becauſe he 
goes on for the whole after ſummons and ſeverance; and if he 
were to have a new writ, it would only give the Court authority 
to go on for the whole. | | 


cio. Eliz. Therefore if there be two executors, and they bring an action 
65. Leon» of debt, and one of them is ſummoned and ſevered, or not, and 
44 . ſuch ſevered perſon dies, yet the writ ſhall not abate. 
Co. Lit, Zo if two jointenants bring a writ of ward, and they are ſum- 
339+ moned and ſevered, and the ſevered perſon die, the writ ſhall 


| and ſo he does after the death. 


Dyer, 279 So in a guare impedit by two jointenants, and one ſummon- 


Not abate z becauſe after ſuch ſeverance he went on for the whole, 


ed and ſevered; if the ſevered perſon die, the writ ſhall not 

abate z becauſe the advowſon is an entire thing, and the ſurvivor 
proceeded for the whole after the ſeverance, and ſo he may 

| after the death. 1 „ oe 
20 Co. 134 In (a) judicial writs the ſuit ſhall not abate by death, if the per- 
Co. Lit. ſon ſurviving be entitled to the whole; as if a fine be levied by two 


(a) But thay COPArceners, and one of them die without iflue, proceedings ſhall « 


abateina go on for the other, becauſe he is entitled to the whole by ſurvivors 
Jr fa. be- ſhip; but if the other coparcener have iſſue, then the writ ſhall 


155 hank abate, for the ſurvivor is only entitled to a moiety ::for there is no 


rownl. 64+ ſummons and ſeverance in judicial writs. | 
but not upon | 1 
a writ of inquiry. Leon. 263. | | 


20H. 6. 30. - But if there be ſeveral perſons. named as plaintiffs in the writ, 


bh rg 3: and one of them was dead at the time of purchaſing the writ, this 


Brent. 3. may be pleaded in abatement ; becauſe it-falſifies the writ, and 


4+ Clift, becauſe: the right was in the ſurvivors at the time of ſuing the writ, 
Rag. apd.the writ not accommodated, as the caſe then was. 


en- a ay ww a a a> 


I a 
* 4 N „ f 


But if an erroneous judgment be given againſt. two, either of 26A. p45 


them may bring a writ of error, and he may ſummon and fever Pr. um 
the other; for it would be unreaſonable that the one ſhould not "MN 
diſcharge himſelf of an erroneous judgment becauſe the other will _ | 
not intermieddle; and default of one in a perſonal action ſhall not 
prejudice:the irrt. 2 | 5 
If there be ſeveral defendants. in the original action, and one Cro. . 
die, the writ does not abate, becauſe there being a joint demand, jag r 
it ſurvives againſt the reſidue; but if one happen to die pendin me a - 
the writ, there muſt be a ſuggeſtion on the roll, becauſe it would 157. 166. 
be error to give judgment againſt a dead perſon. x Show. 186. 
In a writ of error, if there be ſeveral plaintiffs, and one die, the Vd. 208 
writ ſhall abate,z becauſe the writ of error is to ſet perſons in fatu 772: * 


quo before the erroneous judgment was given ; and the plaintiffs in Cent, By. 


error are diſtinct ſufferers in the judgment, ſince there might be 419- IE. 
made by ſuch judgment on the lands of each of them; and by in. 


whole, leſt by colluſive perſuaſion, or by negligence, he ſhould es 
hurt the repreſentative Fche deceaſed. 1275 TE 


vivor, and he only is to defend it. | | RE „ 1 
In an audita querela by two, the death of one ſhall not abate the Theol. x39. 
writ ; for the fardivot is not to be reſtored. to any thing that he 3 — 1. 
has loft, but only to diſcharge himſelf of the execution; anjkk 4% 
thereupon notwithſtanding the death of the other, he may proceed 
for a diſcharge in toto for himſelf, _ PT. 
[Upon the ſame principle it was holden, that a prohibition by Middleton - 
huſband and wife to a ſuit in the ſpiritual court did not-abate by 8 We 
the death of the huſband. EIT &e. Andr. 3 yy. 
VV | Caf. Temp. Hardi. 395. 
The death of the leſſor of the plaintiff in ejectment (though only 2 Str. 2056. 
tenant for life) is no abatement. WWW 
A fieri facias doth not abate by the death of the plaintiff after Clerk v. 
the ſeizure” of the goods, for by the ſeizure the property is changed. Miter, 
But if the goods ſeized are not ſufficient to atis the debt, a ſe- 1072. — 5 
cond fieri facias cannot iſſue without a revivor of the judgment. 322. 5. . 
(a) An extent abates where the death happens before the liberate ; 2 * 
for until that is awarded, the execution is incomplete. So a ſe- (4 | 
queſtration to compel performance of a decree, when the party dies ram v. _ 
before order for ſale of the goods. FD 1 


| 3 1 Ve. 180. 
A ſuit for partition of lands is not abated by the death of 8 4 W. 3. 
one of the tenants. Nor is a, ſuit on the ſtatute of hue and cry, © om 3. 
commenced in the name of the clerk of the peace, abated by his 25 * 525 
death or removal. 7 ; | | 

II the plaintiff or defendant die whilſt the Court are conſider- 1 Burr. 243. 
ing of their judgment, they will permit the judgment to wy mm 8 


tered up as of the term in which it regularly might have been 
ſo perhaps, if there be any frivolous delay by the other party; 
but where the proceedings are in the common courſe of law, they 
| cannot interfere. at e TIE IRR 
\Þ Sir Thomas An information does not abate by the death of the attorney-ge= 
„ 8 neral; nor by the death of a relator who proſecutes for the king; 
bl Balſtr. 261. (a) nor, it ſeems, by the death of an informer, qui tam, &c. for in 
king's moiety. 


. 2 v- ſuch caſe the attorney- general may proceed for 
| Hardr. 161. (a) Hammon v. Gryflith, Cro. El. 533. Anon, Moor. 541. 


. 


1 Mitf. Eg. The proceedings upon an information in equity can only abate 
=_ r © by the death or determination of intereſt of the defendant. But if 
\'2 Eq. Ge there are ſeveral relators, the death of any of them, while there 
Abr. 11 ſurvives one, will not in any degree affect the ſuit : but if all the 
3 2 oy relators die, or if there is but one, and that relator dies, the Court 
"Ho. will not permit any further proceeding till an order has been ob- 
| tained for liberty to infert the name of a new relator, and ſuch 
1 name is inſerted accordingly otherwiſe there would be no per- 
| ſon liable to pay the .coſts of the ſuit, in caſe the information 
ſhould be deemed improper, or for any other reaſon ſhould be diſ- 
I #1 miſſed. - W : '4 0 ; 

Eq. Caf. he benefit of a decree in equity may 1 had, notwithſtand- 
Abr. 2. ing the death of ſome of the parties, provided that nothing be 

Sb requirable of their repreſentatives. „ | 
I Vern. 351. After a cauſe has been heard on a bill of interpleader, and a 
trial at law has been directed to ſettle the right between the de- 
fendants, the death of the plaintiff does not abate it, for his in- 
tereſt is at an end.] „ | 
Continued By the 17 Car. 2. c. f. it is enacted, © That in all actions perſonal, 
8 &« real, or mixt, the death of either of the parties (5) between 
bade perpe - verdict and judgment ſhall not be alleged for error, ſo as ſuch 


made perpe : 
tual by 1 Ja. 6 judgment be (c) entered within two terms after ſuch verdict.” 
2. C. 17. a : » of 
. 5. (b) If either of the parties die at any time before the aſſizes, it is out of the ſtatute z but if after 
the aſſizes begin, though before trial, it is no error; for the aſſizes are but one day in law, [And in the 
former caſe the Court ſaid that it was in their diſcretion whether they would arreſt-the judgment. 
Salk. 8. p. 21. But in Lord Raym. 1415. it was holden not affignable for error, it being ſtated on the 
record that the defendant appeared per attornatum ſuum.] (e] If after verdift, and before the day in 
Bank, the plaintiff dies, and the defendant figns judgment the ſecond term after the verdict, this is 
within the ſtatute, and the ſame as if he had actually entered judgment on the roll. Sid. 385. 
1 entered according to this ſtatute, after the plaintiff's death, ſhall relate in all reſpects 19 
$ life. 1 Lev. 278. Raym. 210. Where the jury found a ſpecial verdict, and the plaintiff died 
in the term in which it was to be argued, the judgment was by conſent entered up as of the firſt day 
of that term. Pond v. King, 1 Wilſ. 124. Where the plaintiff dies between the verdict and the entry of 
the judgment, his repreſentative cannot take out execution without a ſcire facias. Earl v. Browny 
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2 Wilf. 302.] * 3 | M 
ed [An information for a penalty under the French act was ad- 
en . 


Buckley judged not to be within this ſtatute, but to abate by the death of 
Paker,264. the defendant between the verdict and the judgment; for, in the 
fruſt place, it is not an action real, perſonal, or mixt; ſecondly, 

the king cannot be properly ſaid to be a party; thirdly, it is not 

a duty, or in lieu of cuſtoms, or any revenue of the crown; and 

_ laſtly, actions do not comprehend informations between party and 
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rty, or include the king. A fuggeſtion of the death upon the 


7 


| roll confeſſed by the attorney-general was thought ſufficient with- 


out a writ of error. 1 : | | 

The rule laid down by the Lord Chief Baron Gilbert in the 

preceding part of this chapter reſpeCting the non-abatement of a 

ſuit by the death of any of the plaintiffs or defendants, when 

ſuch death made no alteration in the proceedings, though founded 

in reaſon, was not uniformly ſupported by authorities, but the 

aid of the legiſlature was requiſite for the purpoſe of enforcing 

it; accordingly, it was enacted by the 8 & 9 W. 3. c. 11. f. 7. 

That if there be two or more plaintiffs or defendants, and one 

© or more of them ſhould die, if the cauſe, of action ſurvived to 

© the ſurviving plaintiff or plaintiffs, or againſt the ſurviving. de- 

< fendant or 8 the writ or action ſhould not be thereby 

© abated ; but ſuch death being ſuggeſted on the record, the action 

© ſhould proceed at the ſuit of ſuch ſurviving plaintiff or plaintiffs 

« againſt ſuch ſurviving defendant or defendants. ..,. /\., ___.- 

e formal ſuggeſtion of the death need be only on the plea- Far r.. 

roll; nothing more is neceſſary on the niſi prius roll than merely Denn © 

to point out to the judge what he is to try, and between whom. _ e 
Although the ſtatute make mention only of actiont at law, Brown v. 


yet it hath been conſtrued to prevent the abatement of a ſuit in 
equity, provided that the ſubject matter of the ſuit be not affected 


by it.] | 


© By the laſt mentioned ſtatute, f. 6. it is enacted, That if any. 


© plaintiff happen to die after an interlocutory judgment, and be- 


Higden,# - 
Atk, 291. 5 


„ 
{Where a 
defendant 

died before 


fore a final judgment obtained therein, the ſaid action ſhall not on 
* . o . * Pira- 

© abate by reaſon thereof, if ſuch action might originally be proſe- tion of he 

© cuted or maintained by the executors or adminiſtrators of ſuch. time to plead 


« plaintiff; and if the defendant die after ſuch interlocutory judg- Mints 


© ment, and before final judgment therein obtained, the ſaid ac- 
tion ſhall not abate, if ſuch action might originally be proſecuted 
© or maintained againſt the executors or adminiſtrators of fuch de- 
© fendant ; and the plaintiff, or if he be dead after ſuch interlocu- 
© tory judgment, his executors or adminiſtrators,” ſhall and may 
© have a ſcare facias againſt the defendant, if living after ſuch in- 
© terlocutory judgment; or if he died after, then againſt his exe- 
© cutors or almtairators to ſhew cauſe why damages in ſuch ac- 
© tion ſhould: not be aſſeſſed and recovered by him or them; and 
©if ſuch defendant, his executors or adminiſtrators, ſhall appear 
at the return of ſuch writ, and not ſhew or allege any matter 


© ſufficient to arreſt the final judgment; or being returned 


warned, or upon two writs of /c:re facias it be returned, that the 


judge's or- 
der, it was 
holden that - 
the plaintiff 
could not, 
under this 
act, ſign 
judgment, 
and ſue out 
a ſcire fa- 


clas there- 
on. 1 
Wilf. 315. 
Wallop v. 
win ! 


© defendant, his executors or adminiſtrators, had nothing where- 


© by to be ſummoned, or could not be found in the county, ſhall 


© make default, that thereupon a writ of inquiry of damage 


© ſhall be awarded, which being 


executed and returned, judg- ' + 


© ment final ſhall be given for the ſaid plaintiff, his executors. or | 


© adminiſtrators, proſecuting ſuch writ or writs of  ſcire facius, 
g 18 85 ſuch defendant, his executors or adminiſtrators reſpec- 
Stlvely.“ 8 | ; | 4 a | 4 4 66 bf > EP 


* 
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el verture pending the writ muſt be pleaded poff ultimam conti ma- 


2 Rol. Rep. recovery againſt her as a feme ſole, the huſband may avoid it 
plea o 


C. P. 245. | 
Tech Butthe woche, becauſe 


; . 
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Tuner . Where plaintiff died after a rule by, conſent, to. refer td. 
Cowper, prothonotary, and before the report, the Court allowed his ex- 
Barnes, 21%: ecutor to be made a party to the rule, and directed the protho- 

notary to proceed without the defendant's conſent. 2 


p 5 N | 755 787 1 | | \ I 
; : _ 4 1. 4 

. (8) By Reaſon of CovertureG. 
voc. pi. . Covxxrugr is a good plea in abatement, which may be ei- 
3 ther before the writ ſued, or pending the writ. By the firſt: 
169. tlie writ is abated de facto, but the ſecond only proves the ' writ 
2 tit. abateable; both are to be pleaded, with this difference, that co- 

aron 


an ation fionem; whereas coverture before the writ brought may be pleaded 
againſt ba- at any time, (a) becauſe the writ is de facto abated ; but if a feme 
_ fole takes out a writ, and after marries, the defendant was legally Wc. 
baron died, attached on ſuch ſuit; and therefore may plead in chief to it any 
1 defence he has. .... 
again pendente placito; and the Court inclined to think the writ. abated, becauſe her name was 
changed. Stile, 138. [But 2 Ld. Raym. 1525. 2 Str. $11. Barnard. X. B. 70. are all expreſs, that 
coverture in che defendant after action brought cannot abate plaintiffs wijt. See too, to the ſame effect, 
2 Rolle's Rep. 53-] (a) Vide infra. L 1 ; 
Fitz, Brief, - If a writ be brought by A. and B. as baron and feme, whereas 
476. they were not married until the ſuit depended, the defendant may 
plead this in abatement ; for though they cannot have a writ in 
— other form, yet the writ ſhall abate, becauſe it was falſe when 
— ued out. | „ | 3 
Lach, 24. If a writ be brought againſt a feme covert as ſole, ſhe may 
Sale, 254+ plead her coverture ; but if ſhe neglect to do it, and there be a 


280. 


83. [The by writ of error, and may come in at any time and plead it. 


verture, whether in plaintiff or defendant, can only be in abatement, Milner v. Milnes, 3 Ter. Reps 
627. See tit. Baron and Feme.] _ PHE, | | | 


Salk. 8. pl. If an action be brought in an inferior court againſt a feme ſole, 
done. and pending the ſuit ſhe intermarry, and afterwards remove the 
Reynolds. cauſe by habeas corpus, and the plaintiff declare againſt her as à 
Gitb. Hiſt, feme ſole, ſhe * plead coverture (5) at the time of _ the haben 

e een, here are de novo, the Court 

plea of co- takes no notice of what was precedent to the habeas crput; but 
verture in upon motion on the return of the habeas corps, the Court will 
. grant a procedendo; for though this be a writ of right, yet where 
diſallowed. It is to abate a rightful ſuit, the Court may refuſe it; and the 
Haddock v. plaintiff had bail below to this fuit, which by this contrivanice he 
Bauer,: zj I is ouſted of, and poſſibly by the ſame means of the debt. 
Cro. Car. If a feme ſole plaintiff; after the verdict, and before the day in 
132, 2Bulſt. Bank, takes huſband, ſhe ſhall have judgment, and the defendant ! 

1 cannot plead this covertiife, for he has no day to plead it aa. 
3 Ves. 182, [In equity, a ſuit does not abate by the marriage of a female 
defendarit, but the phintiff may proceed, only entering the name 
of the huſband and wife in the ſubſequent proceedings. 2 
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ny proceed in the ſuit gane g. 
as * feme ſole, the mere want of a bill of revivor is not error upon Fx 
which à decree can be reverſed upon a bill of review by the de- 231. 
fendant (a). And if the huſband die before revivor, ſhe ma ("7 Con x 
proceed without it, for then her i incapacity to proſecute the ſuit is — 2 8 
removed; but the ſubſequent proceedings are in the name and cited in 


ſcription e ee r hs 


k 8 FINE 5 . 8 
8 T ; 
* F ; : $ 
Though a ſuit in eq regular 


2 1 * 
* *% AS? 


a By a Defedt i in n the Writ. 


Tur W ili fuck as want of juriſtiQion, aiſabi- 
lity in the plaintiff, or privilege in the defendant, Qc. being | 

matters Kyo Ver muſt be ſhewn to the Court, and muſt be pleaded * 
in proper time and manner; but for defects i in the writ itſelf me < 
Court may ex officio abate it. „ 

And herein We muſt obſerve, that the law hath hw very ſtrict 9 H. 7. 16. 
in obliging men to keep to the * forms it preſcribes z and there- 11 . 08. 
fore in the writ,” which is the foundation of the whole proceed- | 3 664. 
ing, requires ſuch certainty and exactneſs, as that no perſon be Hob. 1. 51, 
arreſted or attached by his goods, unleſs there appear ſufficient 3: * 
grounds to warrant ſuch proceedings; ſo that if the writ vary ma- 8 og 1 
terially _ that in the regiſter, or be W in eee $76-7« 
e pa take advantage of it. 
But t the writ vary from the regiſter, yet if i be war- Hob, bh 
anted by U the CINE A Bron ge this ſhall not — it. 


(1) * the Writ 8 not agfecing w with the Count. 


JF the count or 3 varies in forms #2 defendant may Cro. Blix.” 
plead it in abatement (d), for the plaintiff has abated his own writ 72% Pony 
dy proſecuting it in a different manner; but if it yaries in ſubſtance, Jn. Ns: 
he defendant may move it. in arreſt of judgment, becauſe the . % The 
durt has no 2842 proceed, a different matter being proſe- defendant 
uted from that which the writ has given authority to the Court 3 
o take cogniſance of. _ between tbe 
—A ee 2 Wil. 85. 395.1 


The declaration varyin ow: the writ (c), as by laying the (e) Fitz. 

auſe of action in the pron preſent 3 5 ſup- Sg 219. 

doſed it to have been i N de reign — a former king, or by giving the 

lebendant a name different from that in the writ 1 as * the (4) Vel. 
calls him A. B. of London, alderman, and the plaintiff de- . | 

ak againſt him, 286 A. B. of London, Eſq. ; or whe the decla- oY : 

ation is otherwiſe deſtctive in not purſuing the writ, or not ſet- 

ing forth the cauſe of action with that certainty the law requires, 

r in ich th Nb the'« ws in a different county from that in ( Alea, 

ug it 3 in all ſuch caſes the I may = 18. 
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ſion — 


But the 158 may ro caſes n and he decla daß 
ſpecial; as where a ſtatute gives an action, but does not preſcrib 
any form of the writ, the writ: framed by the common law will 


declaration's ſerve, and the ſpecial wann be ſet forth as declaration 


agteeing with the writ. 
14H. 6. 14. 


2 And. 97. 


2 H. 6. 4. 
Doct. Pl. 3. 
(a) But ſee 


Milner v. 


Milnes, ſu- 
pla, (G). 


Cuth. 172. 


But in this 
caſe the 
Court gave 
leave to 

a mend. 

2 Lev. 197. 


Br. Office, 
&c. P · 16. 
22 E. 4. 23+ 
(5) 10 E. 4. 
b. (3 Burr. 


Tit. Pleader. 


If a feme ſole be difleiſed, and afterwards marry, and ſhe and 
her huſband bring an aſſize; the diſſeiſin muſt be alleged to bg 
done to the wife: but if a feme diſſeiſoreſs marry, in an aſſiſ 
againſt them, the diſſeiſin ſhall be alleged to be done by them 


both, becauſe Song? is no other 9 8 * writ. 


_ 


(K) Where the Writ is 90 45 - fad, 0 or 1 e 
abateable. 


FJERE the 3 mis to be obſerved is, that EK. the writ 
is de facto a nullity and deſtroyed, ſo that judgment thereups 

on would be erroneous, there the writ is de abt f 3 as if an 
action be brought againſt a feme covert as ſole, this makes an. 
other man's property liable without giving him an opportunity ef 
defending himſelf ; which would be contrary to common Juſtice, 
and therefore the writ is de facto abated 5 

So if the return of a pluries mandamus be laid to be after the be- 
ginning of a term, and the memorandum of the bill be entered 
nerally of that term, this makes the writ a perfect nullity ; for 
the plaintiff's own ſhewing he had no cauſe of action at mY 
when the action was brought. 


[So if the matter in queſtion appear to-be exc We foely of ecclef | 
tical cognizance z (5) or if an appeal of death be brought by 
woman of the death of any one elſe than her huſband ; (c) or th 
debt be laid to be under forty ilings, 


1592. 4 Term Rep. 495. 


: wo v. 


iſhopp, 


t Vern. 184. 


Hob. 280. 
3 Co. 85. 


Pacoſſa Ws 
Jones, 

Cowp. 72 

. v. 


So in equity, if a bill of appeal and review te brought of a ad 
cree in the court of a county palatine... 


And as in theſe caſes a fatal objection to the se appe Dear 
upon the very face of the reeord, the Court may, and ought a 
officio to abate the ſuit at any time, and in any ſtage of it. For tl 
Court, who are to judge according to law, are not concluded 
the admiſſion of the parties of any ching that 1 1 
be contrary to it. 

Regard to publick decorum and their own dignity ſometimes ei 

upon the Court to interfere in this manner; as, where the que » 
* propoſed on the record is idle in itſelf, and involves no civil righ 


Leeſon, zH. or injury, 2 and would introduce 1 in its diſcuſſion indecent or im 
Bl. Rep. 43. per evidence. 


Steane v. 
Holmes, , 
2 Bl. Rep. 
754. Ken- 
nard v. 
Jones, | 

4 Term 


The Courts having a general and neceflibyconzrel for the 2 
poſes of juſtice over all cauſes _—_ before them, will oe 
fionally interpoſe on the mation of a defendant, and ſtay the pn 
ceedings. Thus, though upon the face of the record the dem 
exceed the ſum of forty 5 8 yet, if upon: afidavits — 


* 
- f 


of bee — 


al yt nt 6 iden PR Tr ho 


that in fact it do not amount to that the cauſe will not be Wigan 
permitted to proceed any farther in the ſoparing court. (a) 80 74 a 
if in an action for bribery on the ſtatute of 2 Geo. 2. c. 24. it ap» * — 623 L 8 N 
pear that the A ub laintiff was guilty of wiifel delay in the proſecution (2 _— 
+ his ſuit, which fact the defendant could not introduce either Term Rey Rope 
on the record, or at the trial, the Court will ſtay the proceedings 58. RY 
for wilful delay is expreſaly | prohibited by the ſtatute. | 
L (3) So where they find that actions have been brought againſt” © my 
- "WT ſeveral upon a penal ſtatute which makes only one offence ;. they. 


| 2 Term 1 „„ 1 
Will ſtay the proceedings upon payment of one penalty. Rep. 713+ | 

only Where the writ is only abateable, it muſt be abated b pleads (e) Salle. 2+ 
| hy ing in time; for matters (e) in and (4) before the we cannot Lack as 
be taken advantage of in error. | _ . 
169. Rol. Abr. 783. That + men Gall ot gn tat or or which bo might hv Ain abate 
ment. Carth. 124. There is a difference between original and judicial writs in the former, matter-of 
form abates them as well as ſubſtance ; aliter in the latter; for if the fobtace be good th want of. 
form will be aided. _ 13, 14 (d) Ocheriſe of fault in the proceedings after the writ. og 


; 1 Faux Latin, 9. 48. vide tit. Error. 
jakes all Therefore if a 2 covert bring an 2056 in her own name Carth. rage 
rtunity er attornatum, and the defendant plead in bar to the action, be * 3 | 


ſhall never afterwards Oy the coverture for error. 


So if an action be 9 againſt o. one executor, DE. das Cath 4. ; 
are more, if that one executor do not plead. this in abatement, ; 
but plead to the action, he ſhall never have 3 of this . 
afterwards, _ 

So where treſpaſs i is brought by one jointenant, or by one te- Carth. 26, 
nant in common, and the defendant pleads to the action, and the 
jury find ſpecially, that another (not named) is jointenant of te- „ 3 
ant in common with the plaintiff; yet he ſhall have judgment, 2 
notwithſtanding the writ at firſt was abateable. - RE. 


va 8 


Y 


Rot. 1216. 


the que ſtia way; the defendant pleaded to iflue ; and in a ſpecial verdict it in B. R. be. 
as found, that the plaintiff was tenant in common with F. S. rweenBlack-" 

ent or imp et named; yet the plaintiff had judgment, becauſe this was a * Grove 
atter pleadable i in abatement. * 


ung 1 So where an action of debt is brought on a joint bond 3 Elie, - 
it. For ene of the obligors, and upon non /t factum pleaded, the jury find 2508, Op 
mncluded il __ . 8. (then living) was jointly bound with the defendant, Moor If 5s 

appears N e plaintiff ſhall have judgment. Z Mod. 323. Mod. 102. Skin. 280. 
the ME... K in common of lands brought an action of trover in his Tin. 4 oY 
netimes einn name alone, for cutting down trees and carrying them gu. 2 on 


. lf one only be ſued on a joint note, it muſt be pleaded'i „ 

xi, will abatement z it will not-be error. So in actions againſt partners. Abbott, . : 
ſtay the p But where an action; is brought by a joint- covenantee, aGVantage 2 Tas. | 
4 the der ay be taken of it by demurring generally. * "I 


Bl. Rep. 947. Rice v-Shute, 5 Burr. 2611. 1 BL Rep. 695. S. C. Cabel v. Vaughan, 1 Saunds 
vi. 3 $8. $20. 8 er Vas. 34+ 8 e aft SOUS 10 
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Saper n. mn ſuch a plen to an aon 


- — 8 ” 3 * tHe; 


| on a bend, it muſt be ſtated tha 

1 8 the other obligor executed the deed, and that he is ſtill alive. "If 

. 18aund, 291. is not ſuffieient to ſa that another, not named, Was jointly bound. 

Horner v. Rut if it appear on the face of the declaration that both obligors 

c 1 10E th TCA 

(JO „ 

11 H. 7.6 But in treſpaſs it is no plea in abatement, that there is another 

joint -treſpaſſor not namedG. J] 88 

Cro. Jac, If a guare impedit be brought againſt the biſhop and incumbent, 

oy 14... . only, without,naming the patron, though this might have been 

2 Brown?” * pleaded in abatement, yet if the defendant plead in bar, &c--it 

ys cannot after, upon a writ of error, be aſhgned for error; for 

1 9 though the want of the patron's being made a defendant might 
311. 2 Rol. 5 | 2 | | ) "Ih In”: 

| Rep. 239. make the writ abateable, yet it was not thereby actually abatedy 

Dy. 76 and nothing ſhall be aſſigned for error concerning the writ, but 

What actually abates it. Ia EE 


6 40 mer 


26. 


58 S8 


Roll, Abr. If an action be brought againſt fir Francis Ferteſcue militem & of 
' 797. , baronettum, and he appears and pleads to iffue, and a verdict and Pr 
Rell. Rep. Judgment is given for the plaintiff, the defendant in a writ of an 
450. 8. C. ror ſhall not aſſign for error that he was a knight of the" bath, and ph 
4 ought to be ſo named; for he has loſt this advantage by appears 
ing to the other name, and thereby concluded himſelf. th 


. * 5 


Pam. az Tf a writ be brought to the damage of 401. and the plaintiff de, 2 
* clare ad damnum 200 l. and the verdict give 307. this is no err wb 
de differ. after verdict, for the writ is not abated de facto, but only abates- 15 
ence is, that 8 5 5 . 8 | ; 38 

gde bo. ble by plea ON: 5 7 
claration varies in form, the defendant muſt plead it in abatement; but if it varies in ſubſtance, the . am, 
fendant may move it in arreſt of judgment, or take advantage of it in error; becauſe the Court has us the 
authority to proceed, having proſecuted a different matter from that which the writ has given the Ein 

wag authority to take cognizance of. Fonz, 304. Cro. Elia. 722. Cro. Fac. 654+ For this vide 

t. Error. | | | | 75 WO 


Anon. 2 [Abillin equity is not diſmiſſed for want of parties; but ſtand wh 


* over for amendment on paying the coſts of the day. The warm an! 
Poole, 4 Br. of parties may be pleade 


in abatement ; but upon allowing the a 


+0. 122+ plea, the Court will give the plaintiff leave to amend. J ple 

Pratt, 1 P. Wms. 593. Mitf. Eq. Pl. 22 1. | | | 1 8 on 

(L) Where the Writ ſhall abate in toto, or in Part mec 

1 3 bY e — gt 

22 Z. 4. 4. \ A JHATEVER proves the writ (a) falfe at the time of ſuing 

__ nag | it out, ſhall þ $9 the writ entirely; as if it appears by the 

Bulk. x. Plaintiff's. own ſhewing that he had no cauſe of action for pan / 

ehe therefore if an action of treſpaſs be brought againſt two defend nar 

- the ue "ants, and the one pleads that the other was dead die impetrations Wl tak 

muſt be in brevis, or that there is none ſuch in rerum natura, the whole writ ] 

j ee ſhall abate; for it is the plaintiff's. fault, to uſe the authority all chi, 

& precve the Court, to call in a man that was dead; and i was no lelf 0 

| quod — an abuſe of the proceſs to iſſue it againſt a feigned perſon. ma 
| inſt two, oe 4 005 | . 

if one pleads non-tenure, and the other takes the whole tenancy on himſelf, the writ ſhalt not abate? — 

| 


the whole, but and good againit him that hath accepted the tenancy, becauſe there is a proper W 


2 ut. 22 e 1 Fs 75 om 


abate the action againſt the other defendant; for this is the act of 


of a ſuit either at law or in equity is no CO Nor Bibbins, 


is the diſcharge of the plaintiff after action brought under am in- — 
ſolvent act, and an aſſignment of his propert yy the benefi of v. 
his creditorg.] 7 | 1255 


Waugh v. Auſten, 3 Term Rep. 437+ Anon p 0 Ne Atk. 263. Butler v. wad OT Bog ny Ealt. 
33 Geo. 3. But contr. per Lord Thurlow, where it happens before decree or judgment. Sellas v. Da. 


ſon, in Chancery, Dec. Sch, 1790. Co. Bpt. Laws, 622. 3d'edit. Hedley v. Brown, | Barnes, 389. 
If there be hv ien and one who is named of D. ſay he is Co. . 


preſentatives of one perſon, and muſt both be legally ſummoned; 2 | 
and as they are both but one perſon in the eye of the law, the ( The 
laintiff cannot r againſt the one without the other; —_— 
but in this caſe, the other defendant will be obliged to plead, ſhall ſtop the 
though the defendant's plea in abatement ſhall. be firſt determined; others from 


and if it be found for him, ſhall abate the writ in toto. 8 5 
when abated for want of form, is abated -gzoad all, thaugh they have pleaded to ive. 8 Co. 159» 
cartb. 96. But if two executors ſue, and ſet forth themſelves to be executors, and that they proved the _ 


2 
* 


this in abatement, a reſpondeas after will be awarded; for both have a right; and he that did not prove 
may come in when he 'pleaſes. Salk. 3. pl. 6. The ſetting forth that they had proved the will, 
amounted only to ſurpluſage : the method is, to. declare as executors, generally, and make a profert f 
the letters — wonndey ic appears they are executors. Vide head of Fraue and Abe 

miniſtrators. * X 


At common law, non-tenure of parcel of FR. als abate the Booth, 29. 


ut ſtands 


whole writ z for this falſified the writ which alleged the defend- Bi. Nonke- | 
he wan ant to be tenant of the whole; but it was thought very hard; that _—_— : 


ring tie a writ which was good in part, ſhould be totally deſtroyed by this From this 
* plea; and therefore 25 E. 3. cp 16, enacts, that the writ ſhall — þ 
only abate for that part of which non-tenure is alleged. = 


tion in vur 


books, that the plaintiff cannot deſtroy, but may abridge his dename | 


1 common law, if the tenant plead non- tenure and diſclaimer, Co. Litt. 
the plaintiff could not aver his writ, and ſay he was tenant; for in 362» 3- 


n Path 


real actions Br or there were no damages iven; and the mY 3 
of ſuing plaintiff b yo the effect of his writ, w which ; is to be put . 25. 
rs by tinto — of the lands; but if on- tenure be pleaded, er , 
or part diſclaimer, the plaintiff may aver his writ, and ſhew that the te- „„ 
defend nant has the reverſion in fee i in him as well as the frechold, * 


detratiam take judgment at his election. 


hole vn If che demandant enters into any of the b 3 the writ, 45. 4. 32. 
thority 0 this ſhall abate the writ in tato. : | Doct. Pl. 5. 
s no left The plaintiff declared for arrears of a rent-charge, and de- Saund. 382. 
manded a larger ſum than was due to him, upon his own ſhew- 8 8 
get abet h ing, By 74. 10. The defendant pleaded a bad plea, and the MS. 4 
in proper FR" had judgment for his N. demand; but perceiving his 
9 * . 


= 


But if one 1 3 e ban 5 E 
God, and no default in the plaintiff. See the 8 ** 5 err. 9 5 N 


eg mo 
The bankruptey of the plaintiff or defendant happening in any Hewitt v. 1 8 


of C. the writ ſhall abate againſt both, becauſe they are both re- ,, 


7. 6% 3,7, 


will: but upon the probate ſer forth, it appears that one only proved the will; and the defendant pleads ,- © 


4} N 8 3 7 5 
1 2 71 KY — 


- _  - miſtake on the entry of the judgment, he reteaſtd'the 57. 100 
85 and it was held a good releaſe; and that it was not a falfificatioſ 
of his writ, but rather an affirmance ; but if the defendant had 


ol 
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ken advantage of it in due time, it would have abated the writ 
Co. Lit. 285, If an action is well begun, and art of the action determines by 
d4łt in law, and yet the like action is given ſor the reſidue, the writ 


ſhall not abate, but the plaintiff may proceed for the reſidue; 

but where, by the determination of part, the like action does nok 

remain for the reſidue, there the action, though well-commenced, 
ſhall abate. | f „„ * 


clit 283. As if an action of waſte be brought againſt tenant per auter vie 
„  _ and, pending the writ, . que vie die, this ſhall not abate the 


writ in toto: but the plaintiff may proceed to recover damages ol 


this writ, for the leſſor might have an action for the damages 
though 6% que vie had died before any action of waſte brought, 
Oo. Lit. a8 5. So if an ejectment be brought, and the term determine pends 
Falte ing the writ, yet the action ſhall proceed for damages only (o). 
the plaintiff die. 2 Str. 1056] DE I, 7" 1 


9 


Colit.285. But if tenant pur auter vie had brought an aſſiſe, and pending 


the writ, % que vie died, although the action was well com 
| menced, yet the writ ſhall abate, becauſe no aſſiſe lies for damages 
: only. | | Fe 7 5 
Co. Lit. 28 5. o if an action of waſte were brought by baron and feme, in re 
ou” mainder, in eſpecial tail, and pending the writ the wife die withs 
cout iſſue, the writ would abate, becauſe all actions of waſte mull 
be ad exhereditationem. 7 „ 
8o if a writ of annuity be brought, and pending the writ the 
annuity determine, the writ faileth for ever, becauſe the like a 
bs. tion cannot be maintained for the arrearages on x. 
u co. 4s. When a writ is brought for two things, and it appears the 
_— 3 - plaintiff cannot have any other action for the one of them, the 
Saund. 285, Writ ſhall ſtand for the part that is good; but where it appears he 
Caf. Temp. can have another writ in another form for one, there the whole 
3 73. writ ſhall abate; becauſe, when there can be no better writ 
brought for the parcel, it ought to continue; but if another writ 
could be brought for that parcel, it is bad, and ought to abate un 
toto. ; > 2 TI | | . * 


Co. Lit. 28 5. 
a. 


(M) Where it ſhall abate by reaſon of another Ae 

tion brought for the ſame Thing. 

9H-6. 12. T Hx law abhors multiplicity of actions; and therefore when 
539. 5 Co. ver it. appears on record, that the plaintiff has ſued out two 
St. Dot, writs againſt the ſame defendant for the ſame thing, the ſecond 
Pl-10. 67. writ ſhall abate; for if it were allowed that a man ſhould be 


Wh | * ; | b 
od writ of twice arreſted, or twice attached by his goods for the ſame thing, 


appeal may by the ſame reaſon he might ſuffer in injinitum ; and it is not nes: 


be pleaded in ceſſary that both ſhould be pending at the time of the defendants 


abatement * f , 8 | TW Tt 5 
00 pleading in abatement ; for if there was a writ in being at the 


| | time 


Z 33 22 


ad . . . . 
it had Where a prior ſuit depending, may S 2 Hewi. 7.8 5 LY 8 
writ good plea in abatement of an DR OED an information, (e) that there is another  _ 
nes by indictment againft the deſendant for the ſame offence ;. but in ſuch &-caſe the Court, in diſcretion, will | 
4 quaſh the firſt indictmant. 2 Hawk. P. C. 367. [ Foſt. Er. Laws hs Doug. . (s) * * 
uy ther it be ſo in any informations but informations gu? am F] | 
ue; : 8 
zes not | But then it muſt appear plainly to be for the 80 hit for 4H. 6. at 0 
enced, Wl an aſſiſe of lands in one county ſhall not abate an aſſiſe i in another TO WAR >. 
1 county, for theſe cannot be the ſame lands. „ 
fer vie, In general writs, as Zreſpaſs, af. iſe, covenant, where the ſpecial 8 Ga. on 
ate the WI matter is not alleged, and the plaintiff is nonſuited before he counts, . . 1 
ges on though the ſecond writ be ſued pending the other; yet the former 1. zz. 6. 0% 
mages, Wl ſhall not be pleaded in abatement, becauſe it does not appear to the £ 14- 


Court that it was for the ſame thing; for the firſt writ being ge- Nr, i „ 
neral, the plaintiff = ght have — for a diſtinct thing from afumplit, - - 
what he demanded by the ſecond writ : but when the firſt is a the defend» 
ſpecial writ, and ſets forth the particular demand, as in a precipe 9 
quod reddat, c. there the Court can readily ſee that it is for the anode mee." 


ought. 


a). -# ? 


ending 


ſame ching; and therefore, though the 1 Jaintif be — be- 8 mera ES, 
com fore he counts, yet the firſt ſhall abate. the ſecond” writs it being 2 = 
matze apparently brought for the ſame things. 1 le Ex- 
| uer, and 
in re- dd not allege that the plaintiff had declared in it; and by the Court, this is bad, becaulh 6 enum he 
ith traverſed, whether it be for the ſame matter or not. 7 W. B. R. Lill. Prac, Reg, 8. Mitchell and 
6 Wy 5 King, 2 Barnard. K. B. 143. 8. P. J. 
C mult * This muſt mean where the plaintiff ſues a ſecond writ, before the plaintiff is nonfoited on the 1 
3» becauſe, in 1 caſe, the krſt writ was pending when the ſecond writ iſſued «+ | 
rrit the h 
like a0. An 2086 depending in an inferior court cannot be 8 to 3 co. 62. 
an action W in one of the courts at Wi 3 for the lame . 
thin Dyer, 
ars th 8. 93. 
m rs the r plaintiff counted upon ſeveral promiſes for work and labour in the pariſh of Saint RL: Bow, * 
'S - JEM ndon ; the defendant pleaded in abatement, that before this action brought the plaintiff had libelled ian 
ears he the Admiralty for the ſame cauſe of action. Upon demurrer it was infifted for the plaintiff, that this 
e whole was within the rule in Sparry's cafe, and the whole Court gave judgment om this PTY 1 re- 
er writ Jpondeat ouſter, F nos 313. 5 Geo. 2. C. B. Dudfield v. Warden. ] " | 
aer writ 


The law will not allow two quare impedits to be b for the 
ſame preſentation, viz. a ſecond by the defendant againſt thje 3 
plaintiff, when there is one pending in court by the plaintif lit! bo 
againſt the defendant, er fic in breui de partitione, becauſe the de- "2 
fendant can have the ſame remedy on the firſt writ as he could 
on a ſecond. _ 8 

The law is ſo N againſt all vexatious ſuits, that it will 60 2 There- 
neither ſuffer two actions of the ſame nature to be pending for NEE: 


abate in 


* 
9 


4 


er Ae 


„ 


whene⸗ 


good plea in 
. the ſame demand, nor even two . of G a different na- 22 5 
ere. « 
> ſecond ay — has P 


ould be brought a 3 Ms the Game thing, 3 in both _ „ ate to be given for that caption. 

hi $ H. 6. 27. Dock. Pl. o. Sed qu. And ſee Comb. 229. and Skin. 388. [A replevin depending in 
e t ing, the ther." s court, it ſeems, canno: be pleaded to treſpafs for taking cattle. . 2 Wilf. 879. White vo 
not ne. Willis.] So in an aſſiſe of darrein preſentment, a guare impedit N for the ſame preſentation 
endants 36 a good pleas Hob. * And a quatre . is ſaid to be depending when it is vun. et. 
7 at the n 3 5 : 


time oy 3 *©4 „„ 


(ane biſhop of Exeter and others, the defendants pleaded that en 
en of tiff had brought angther gquare impedit for the | 
_ treſpaſs is, which is ſtill depending and undetermined, with an averment tha! 
men it was the ſame plaint, avoidance, and diſhurbance ; the eat res 
derten for plies, that ſince his former writ purchaſed, the fame church-besl 
we tame ing ſtill void, he preſented Henry Curtis to the biſhop, who res 
— thing. thei® fuled him, which is the diſturbance he now complains of, and} 


| qu. If the may have as man e impedits as he wi 
1 : * 3 as many quar impedits as e will. 


9 
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* 


ſame preſentation, 


2 


more de- traverſes that it is the ſame diſturbance on which both aCtions 
Fendarts.in © were brought; the defendant demurs; and ruled the writ ſhould 


the replevin 


than here Abate 3 for though there muſt be a diſturbance naturally to mains 


vi vere in the tain the action, ; yet the principal effect of the ſuit is to recover 
action of the preſentation; and the nature of a guare impedit is to be final 


2 on nonſuit, or diſcontinuance, which this would defeat; for hy 


- norſquare this rule the plaintiff 'might bring a new one, without leaving the 


e ee former ſuit. And though in this caſe there was (a) a new de 
and that it fendant, yet the writ abated, becauſe there were two guare imp 
Is una ea- _ dits againſt the ſame man; and therefore a freſh defendant could 
Gemquo cp" no more enable him to bring a ſecond quare impedit, than a new 
Fl. 10. S. diſturbance could. But againſt ſeveral perſons it is ſaid a 


” 


might not be pleaded in abatement, averring the fact to be the ſame. In treſpaſs agai {t two defends 
ants, they both pleaded in abatement another bill of treſpaſs pending againft one of them; and three 
Judges againſt Holt, who doubted, held the plea good as to both. Cartb. 96, 7. 


o en with ſome trifling variation, they may be pleaded each in OY 


 * Freem- 40x. ment of the other, averring that the cauſe of action in both is the! 


ſame.!] PER | | 
Allen, 344+ If a ſecond writ be brought teſted the ſame day the former i 


8 abated, it ſhall be deemed to be ſued out after the abatement ob 


the firſt. — 


Dyer, 227% If an action, pending in the ſame court, be pleaded to a ſes 
Deck. 488. cond action brought for the ſame thing, the plaintiff may pray 


upp that the record may be inſpected by the Court, or demand oyer at 


6 Mod. 322. it, which, if not given him in convenient time, he may. ſign hus 
judgment. 55 „ 
Cremer v. So to an action of battery and falſe impriſonment brought in 


N 1 K. B. che defendant pleaded in abatement another action depend» 


315. S. C, tiel record, and prayed an inſpection of the record, without givs 
ing the defendant leave to rejoin; upon a demurrer to this replis 

Kation, the plaintiff had judgment, becauſe this being a record of 
(a) Dyer, the ſame court in which it was pleaded, the plaintiff might (a) have 
37+ prayed that it might be inſpeQted by the Court, if any ſuch there 
was. The Court held too, that upon this plea the plaintiff might 
have prayed oyer of the record pleaded, and for want of oyer maght 
have ſigned judgment, which is the quickeſt method of proce 


$50. Carth, ing for the ſame matter in the ſame court; the plaintiff replied, null 


—_ [To defeat an informer by a plea of this kind of his right of ſuing 
n, a defendant muſt ſhew a prior right attached in ſomebody oy 


24a Sod Sw# wc_ me wc 


the fame > lakes, . t in the ae term, . 


ment, it muſt be ſhewn on what particular = action 1 
was commenced, that its priori 1 be . So if both — 141 
actions were commenced on the Lags day, the defendant, it ſeems; pong: 5 50 — 
may ſhew that the action which he ftates was prior in point of , = . 
time on that dag, notwithſtanding it was formerly holden that in 

that caſe the rig it was atta hed in * uy 88 

* no ö . 15 Fee ® 


= \ 


* 


hs 


but may plead in abatement; 3 2s, in replevin for goods, the de- 984. 14 
Mod. 81. 


who has the property, if he has it nor, 
Outlawry may be pleaded a 3 een 
unleſs the cauſe of action be forfeited. - - e 


cannot be pleaded in bar; but in actions on the caſe, where the t. 


oth is the may be pleaded in bar; for it was veſted in the king by the for- 3 Leon. 199. 
n — a debt certain and ye to the outlaw 3 and the turnin "A 
eiii into damages, whereby it becomes uncertain, ſhall not am | 
atement of the king of what he once lawfall poſſeſſed. << ke. | 
af | Outlawry may be 8 in — after it has been pleatled- in zan . ut; FD 
ed to a ſeabatement, becauſe the thing is forteited, and che tin has no 0 4 
mey 1 right to recover. : 8 85 
11 his Alienage may be pleaded either in bar or abatement 3 but with Ben bet. ü 
* this difference (a), chat alienage can be only — in abate- en: 10. O. 


2 to an alien in jeague, but may be pleaded in bar to an alien ra) r $ 


brought = — bedauſe the cauſe of action i is forfeited to the king, as a 0 this dif- 
In 0 reprifal for the damages committed by the dominion in enmity. Ries. * 


ed, nul "i 
X wary givs 77 Wnd Cr Gen CEO 1 


of the ſuit.] 


this repli» 

a wg. of [The pendeney of a 20 rior action may be pleaded either in hs. Combe v. 7 

ht (a) have or in abatement; though it is ſaid in the ca. e of NEWS v. Black- 9 S Bare. 

ſuch teu ourne (5) to be pleadable only in bar. —] 225. 1 
* 219, WT ©, 

wei ae In an ation of debt on a judgment obtained, the defendant com © I 2 

f proc 2» eaunot plead a writ of error brought and pending, either m bar fag 1 

* Presser in abatement; but in (e) one place it is * it ger be pleaded Q 3 

heof ſuing 6 5 | - — 55 

2 | * | 


: © 
2 
*4 
* chiaken * 
L 
2 


Abatement, or in Bar. 1 2 I 

V HATEVER deſtroys the plaintiff's action, "ung difibles 1 — 
him for ever from recovering, may be pleaded 3 in bar; but 34. 9 0 

the defendant in ſuch caſe is not always obliged to REY in bar, 2 14 Rom 5 1 


fendant may plead pro in himſelf, or in a ſtranger, either in Nies: : ; , 


bar or in abatement; for if the plaintiff cannot prove pro in Mod. Br. a | | 5 . 
bimſelf he fails of his action for ever, and it is of no La yo Go Nik 90 8 


DoRt. Pl. * be | 
In perſonal actions where the damages a are uncertain, outlawry 2 Lutw. 


debt, to avoid the law-wager, i is turned into damages, outlawry Vee 


00 Where 3 Defendant 1 may "lags: ether in 8 5 EE 
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11. bother actions. 


Comb. 483. In debt on a bond the defendant pleads the condition for the 
„ e * of three ſeveral ſums at three ſeveral days, and tliat he 


La. Raym. 


it 
' 


_ quired to a 


+ as to the truth of which there cannot be a poſitive affidavit. Pearce v. Davis, Say. Rep. 293. For 


y plead in bar or abatement to agi. fa. as well as ts 


6 Mod. 103 In replevin, if the defendant will take advantage of a yariance 


2 7 in the place where the taking is laid, from ne in which it really 


muſt be Was, he muſt plead it in abatement. * | 


pleaded in - | 359. - * 3 
abatement, and cannot be pleaded in bar. Salk. 3. pl. 8. 2 Ld. Raym. 1016. Carth. 244. Show. gf, 
[But in Barnes, 353 · it is faid that it is conſidered as a plea in bat, and not in abatement, it not bei 
neceſſary to file any affidavit with it, or to plead it within four days after the delivery of the declaration. 


1 


ath paid two of them at the days limited, and the third is not 
345. yet come, and concludes in abatement; and it was argued, that this 
. ought to be pleaded in bar, and not in abatement z for in eve 

plea in abatement the defendant ought to ſhew the plaintiff how 
to bring a better writ, and here he ſhews that he ought to have 
none at all, the day of payment of the third ſum not being yet 
come; as in an action for an attorney's fees, if the defendant 
pleads that the plaintiff delivered no bill of them to. him, he ought 

to conclude in bar ; and of this opinion were the Court. 
Comb. 375. The plaintiff in bar to an avowry pleaded a diſtreſs for the ſame 
ou %: duty in other lands chargeable : and Holt ſaid the, plea was 
naught ; for it ſhould have been pleaded in abatement. of the 
avowry, that a former replevin was depending (if the truth was 
ſo), or if determined, then levied by diſtreſs, & Mnt riens arete. 


nila, pp» www Wis ws «©. _ cos A 


(O Dilatory Pleas, how reſtrained. 


AS theſe pleas enter not into the merits of the cauſe, but merely 
tend to delay, the following reſtrictions have been laid upon 
1 An af- By the ſtatute 4 & 5 Ann. c. 16. for amendment of the law, ( 
davitre- no dilatory plea is to be received, unleſs on oath, (a) or probable 
plea in cauſe ſhewn to the Court. "7 x 
abatement that the writ was never returned, though in giving oyer plaintiff had not ſet it out. Sherman 
v. Alverez, 1 Str. 639. Ld. Raym. 1409. S. C. So to a dilatory plea im the Crown Office to an ins 
dictment. Rex v. Grainger, 3 Burr. 1617. but not if pleaded at bar. Foſt. 16. Want of addition 
requires none. Pr. R. 5. Affidavit to the truth of it by the attorney ſufficient. Lumley v. Foſtey 
Barnes, 344. Where the affidavit and plea were wrong entitled, the plea was ſet afides Clixby % 
Dines, Barnes, 348. So where the affidavit to an information in the Crown-Office was without-any 
title. Rex v. Jones, 2 Str. 1161. The affidavit muſt be poſitive as to the truth of every matter of fad 


contained in the plea : it muſt leave nothing to be collected by inference z for per Denniſon ]. the 
words probable cauſe in the ſtatute only extend to a matter of record, or to ſome other collateral matte 


form of the affidavit, ſee Lill. Entr.] 7 
Neth 126: No plea in abatement ſhall be received after a re/pondeat oufth 


Saund. 41. 8 , 
[Pur je wie” Elſe they would be pleaded in infinitum. 5 : 
ormerly holden that more di atories than one might be pleaded. Thel. D. 163. a. p, 6. Brat. 400, ple 
Finch. L. 363. | ES 2s, 


Vev.11z. They are to be pleaded before imparlance. 
Lutw. 24. 1 Str. 520. . | 


. ; [They cannot be pleaded at the ſame time with a plea my 


] 


of | / 


2 


© When iſue is joined on them, if found againit the defendant, : Show: F. 


it ſhall be preremptory. 2 Will. 369» 


variance Nothing ſhall be pleaded in abatement of a ſeire Facias upon a Salk.2.p.$+ 
judgment that was pleadable in the original action; for it would 


it reall 
f e unreaſonable that the defendant ſhould diſable the plaintiff from 
having his execution, after he has admitted him able to have his 
udgment. n | 5 „ a oth ee 550 
Though a plea in bar, being certain to a common intent, is Cre. Jae. $4, 
i; good; yet every dilatory plea muſt be certain to every intent, Fro pd 
for the [A dilatory plea muſt be pleaded within four days (the firſt and 1 k. 3. 
d that be laſt both incluſive) (a) after the declaration is deliyered, if it be *39- C. F, 
d is not in term time; but if in vacation, or within leſs than four days Gay] — EY 
that thao from the end of the term, it may be pleaded (there being a ſpecial . Webb, R 


Shows 98. 
it not bei 
eclaration. 


in every imparlance) within the firſt four days incluſive of the next term, 8 2 
ntiff bon . of the preceding term ; and within that time it muſt be filed, (for. x, te, 


t to have it is not ſufficient that it be delivered only,) whether a rule to plead 4Term Rep. 
being Jab be given or not (5). Sunday is reckoned. as one of the four days, 7 8 
defendani though it happen to be the laſt, in which caſe the plea muſt be — — 


he ought filed on the Saturday (c). 5 Ibid. 689. 
r the ſame | v. Perigal, 5 Term Rep. 210. but contra Lee v. Carlton, \Ter he 5 


plea was It is inadmiſſible after the rule for pleading is expired, (d) or Heaglons 
| 55 v. 5 


mt of the after forfeiture of a bail- bond. Barnes, 331. ( 2 Sallk. $19» 


truth was TT | | 
It is not an iſſuable plea within an order for time to plead Kilwick v. 
23 75 ay the uſual term. WY 5 | * "RE Maidman, 


— e : | Burr. 39 
But whilſt a too eaſy admiſſion of theſe pleas is thus anxiouſly Witkas — | 


7 guarded againſt, the Court on the other hand are bound ex debito Earl of Har 

_.» » We/ie, to compel the plaintiff to entitle his declaration of the * "A 
but merehj true day on which it was filed, in order to give the defendant an , e 
laid upon opportunity to avail himſelf of them.] „ . 


| # : 4 


f the law, BM Fl 2 Ws 1 © as 5 
or probable (P) Of the Manner of pleading in Abatement, and 
8 the Proceedings and Judgment on ſuch Plea, _ 

t out. Sherman : 
Office to an Ins 
rant of addition 
\mley v. Foſteh 
ide: Clixby n 
was without any 
ry matter of fad 
Denniſon J. Ut 
-ollateral matten 


2. 293+ Form 


deat ain 


THE defendant cannot plead two outlawries, or two excommus- Carth, 8, 3. 
nications in abatement, duplicity being a fault in abatement . 
as well as in bar. | | $4 | | 
In pleas of abatement which relate to the perſon, there is no Selk. 4. 
neceſſity of laying a venue, for all ſuch pleas are to be tried where S. % 
the action is laid. . OE . 
If a defendant plead matter in abatement and conclude in bar, 2 Roll. Rey. 
his ſhall be eſteemed a plea in bar, and the Court will give final 56. 
udgment thereupon; becauſe by pleading to the action the writ re 3 | 
: 5 admitted to be good, and he puts the whole matter upon his = 1 
\» Bract. 400» plea * | | | | Ro 
ut begin and co is plea i it wi f it i inni 
. . ar If by begin ns 
Idatement, or conclude in bar, though he begin in abatement, it will be a plea in bar Yide alſo 1 Ld. 


lea in ba a 554. 8 | 


ff Medina and Stoughton, 1 Ld» Raym. 593. Holt faid, that if a man plead matter which goes in bar, 


811. 103. So if a man plead in bar, and conclude in abatement, this ſhall 
ba 34+ be eſteemed a plea in bar; becauſe he could have no writ, if he 
3.1.7. 11. could have no action; and where there could be no action, the 
® See infra. diſpute about the writ would be infignificant *.. 8 5 
Mod. 214 A plea in abatement may be good, though it contains matter in 
20H. 7. 11. bar; but this is to be underſtood of ſuch pleas as may be pleaded 
LAG either in diſability or in bar; as alienage, outlawry, Ee. x 
Salk. 77. If a matter, which may be pleaded either in abatement or bar, 
. be pleaded in abatement only, if the plaintiff reply or demur in 
Salk. 218. bar, this will be a diſcontinuance (a); becauſe the plaintiff does not 
_Gilb Fiſt. maintain his writ, and the defendant may have other matter in 
ro . "Cuba bar, of which he would hereby be excluded. | 

179 · (a) But it isaided by verdict. Salk. 218. [So the Court will give leave to amend. 1 Wilſ. 302] 


Vent. 136. But if the defendant begin ſuch plea in bar, and conclude in 
_ 36. abatement, or plead in abatement, and conclude in bar, there the 
10 2. Ir Plaintiff may reply or demur to it, either as a plea in abatement 
In thi Js or in bar; and if he demur, or plead to it as a plea in bar, then 
the plea be the judgment is final (5); for he has cloſed with the defentlantts 
N put the plea to the judgment of the Court as a bar to the action 


then, though the plaintiff have diſcontinued, he is entitled to jadgment of reſpondeat ouſter. Bonner y, 
Hall, Ld. Raym. 339. Lug v. Godwin, Ibid. 393. Marſhal v. Charleton, 1 Barnard. K. B. 468, 


3 Lev 126, But if he demur, or reply in abatement, as he may, then the 
© Mod. 103. judgment is quod defendens reſpondeat ouſter ; for then only the writ 


4m wry put in judgment before the Court ; and the plaintiff, by putting 
yant the the writ in judgment only to the Court, has waved the benefit 
— 1 putting that matter in judgment to the Court as a plea to the ac 


tion; and if the judgment were not in abatement, it would not 
purſuant to the defendant's prayer. n e e 

Mod. 133. Every plea in abatement is either to the writ or count; if the 

eee action is brought by original, then the plea is petit judicium 4 

I All - brevi, and it muſt conclude in the ſame words; it it is to the de 

pleas to the claration, then it muſt be petit judicium de billa & narratione, fol 


guriftietn Billa and narratio are the ſame(c). = 


the cognizance of the Court, praying © judgment whether the Court will have further cognizance 
the ſuit: pleas to the diſability conclude to the perſon, by praying judgment if the faid A., U 
plaintiff, ought to be anſwered: and pleas in abatement (when the ſuit is by original), conclude totl 
writ or declaration, by praying judgment of the writ or declaration, and that the ſame mai 
quaſhed, cafſetur, made void, or abated z but if the action be by bill, the plea muſt pray gudgmel 
of the bill,” and not of the declaration, the bill being here the original, and the declaration only a cf 
of the bill. 3 Bl. Comm. 303. | 


zoMod.112.”* Tt is ſaid to be the concluſion of a plea, and not the matter 
Ta) After it, that makes a plea in abatement z ſo that ſhould a man plead 
| Plea that , plea that for the matter of it might have been pleaded in bai 
r and conclude petit quod breve caſſetur, it would be but a plea up 
e abatement, and the judgment would be no other than a n 
ant, con- oftgſter; ſo vice verſa a (d) —— — pleaded in form vi 


22 plea in bar, would be a plea in bar, though an ill one. 
werſus eum ſolummodo, there ſhall be only a reſpondeat ouſter. 1 Ventr. 135+] | ö 
6 Mod. 236. If a dilatory plea be pleaded, and the plaintiff take iſſue up0 
per Halt. it, he may conclude with a petit judicium & damna, bacauſe the 
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ira! judgment ſhall be; but if a dilatory plea be pleaded, which 

the plaintiff does not deny, but confeſs and avoid, he muſt con- 
lude in maintenance of his writ; as if the defendant plead an 

attainder in diſabilify of the plaintiff, and he plead a pardon, he - 


muſt not conclude with a petit fudicium & (a) damna, but in main- (a) 3 Mea. 


his ſhall 
it, if he 
on, the 
natter in 
Sos ws of them plead the death of one of them in abatement, viz, petunt 
z 
lemur in 
does not 
matter in 


® * - 0 6 Mod. 1 : - 
Wilf. 302] the matter of abatement be dehors, it muſt be pleaded ;. if intrin- 198. Ha 5 
clude u fck, the Court will take notice of it themſelves. Win ve, 
ud 4 7 oug 
there the by, Pl. Comm. 73. there is an inſtance of a demurrer in abatement of a writ for an inſufficiency appeat- 
batementMWins on it, which authority is countenanced by Theol. Dig. I. 15. c. 9. ſ. 1. Dy. 347. Lutw. 1644. 
bar, the his precedent from Plowden was cited by Eyre J. whep the judgment in the text was given. The judg= 
8 


ment upon the demurrer, if againſt the defendant, will be final. 3 Lev. 222. ] But a demurrer in 


fendant to batement to an indictment for a capital offence, or appeal of death, ſhall not conclude the party, but 
he action e ſhall have leave to anſwer over to the offence, 2 Hawk. P. C. 334. | 
„ Bonner? If there be two defendants, and they plead two ſeveral pleas in Hob. 23% 


K. B. 4b atement, and there be iſſue to one, and demurrer to the other, Ph 


„then theWit the iſſue be found for the defendant, the Court will not pro- 
ly the wii reed on the demurrer, & fic vice verſd for in both caſes the writ 
by puttingWbeing once abated, it would be unneceſſary to judge whether it 
benefit I ought to abate on the other's plea, e | \ 


to the ac 


Where the matter of abatement appears on the face of the re- Moor, 30. 
zuld not 


ord, the plea ſhould begin and end with a petit judicium de brevi ; 2 
but where the matter is dehors, the defendant ſhould only end his ; 11 


ant 3 if WPlea with a perit judieium. 8 | Salle. 298. 
judicium i On a plea in abatement, no advantage can be taken of the errors Salk. 212. 

s to the den the declaration (5); as nothing but the writ is then in queſtion, Huter. 1 593. 
ratione, togor nothing elſe is pleaded to. , a | 65 Bk 
„ ſeems it may, if the matter of the plea in abatement be pleadable in bar. Lutw. 1604. 
Ar If on a 9 in abatement, a reſpondeat ouſter is awarded, and af- Carth. 447. 
"conclude col wards the defendant pleads in chief, and there is a verdi& for Lend Rm. 
xe ſame 2 oe plaintiff, yet if the plea in abatement does not appear to have 3 Mod. 399= 
ray “ judgme 


deen entered on the niſ prius record, judgment will be arreſted z Carth. 499. 
or it being entered on the plea-roll, (hich was in court, ) it muſt be 
nentioned in the 15, prius roll, otherwiſe it does not appear that 

t was a verdict in the ſame cauſe. 


tion only a 0 


he matter 


man R121 The judgment for the defendant on a plea in abatement is quod Yelv. 118. 
aded in DillWreve or narratio caſſetur, and for the plaintiff, a reſpondeat oufler ; 2 Shen. 44. 
ut a plea =_ t if if $48 1 . Str. 32. 

bf ut it iſſue be joined on a plea in abatement, and it be found for "138. 
1 a reſpond 


eplaintiff, it ſhall ed rare: 1s (e) againſt the defendant; and the 1 II. 302. 
agment ſhall be quod recuperet, becauſe the defendant chooſing (7) Though 
o put the whole weight of his cauſe on this iſſue, when he might — 


aye had a plea in chief, it is an admiſſion that he had no other who joins 


in form of 


. 


a fence ().. | — 
e iſſue uf 2 | al off ) In an 
becauſe thei „ 163. But not ſo on indictments for capital offences. 2 Hauk. P. C. 334. [(A) In * 


— 


* 


* 


that ſounds in damages, the jury who try this iſſue muſt aſſeſs the damages: their omiftion to do þ 
be ſupplied by a writ of inquiry, but a venire facias de novo muſt be awarded. Eichorn v. Le 

itre, 2 Wilſ. 36 ] | 8 | | | " 
Theol. Dig. \ [But on a demurrer to a plea in abatement, the judgment againſt 
. _ "Ley, the defendant ſhall only be h anfaver over, becauſe, though iſſues 


| te 


106g. in fact are within the conuſance of the party, iſſues in law are 8 
Putt v. And the ſame judgment ſhall Be given, though the defendant WW” 
+ nga join in demurrer to it, as to a plea in bar, becauſe the fault origi 


But fee > Nates with the plaintiff. 
Lutw. 197. 1643. 1665. But ſee above, whether this be not a diſcontinuance ? 
HAAR QOtdborne v. In a plea in abatement in C. P. the plaintiff may enter a nil ca- 
Wal - — 5 piat per breve, without leave of the Court.] TD. 
5 Salk. 4 Where upon a reſpondeat ouſter the defendant pleads the general 
Pe 11. iſſue, the plaintiff ſhall ſign judgment, if the defendant's attor- 
ney on delivering back a copy of the iſſue will not pay for it: and f 
it ſeems that the old courſe was to deliver in a copy of the whole na 
record, viz. the declaration, plea in abatement, & c. and iſſue; but ¶ be 
the Court made a rule that for the future a copy of the declaration Wl ſu 
and iſſue ſhould only be paid for. | „ 
Salk. 7. Upon a reſpondeat ouſter, no notice need be given of it, for the ¶ m. 
p- 8. defendant is ſuppoſed to be attending his cauſe in the paper to en 
35 maintain his plea. . 
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(Q) Of the Writ by Journies Accompts. vn 
Spencer's (YH EN an abatement of a ſuit happens without any fault i Te: 


caſe, 6 Co. ; 
10. 


2944 butatac, that is, recently, as ſoon after as reaſonably may be. (E 
What is a reaſonable time is a matter in the diſcretion of the 
Court, | 


5 C. 10. b. This writ being in a manner a continuance of the firſt, muſt ot 
1 atk, 7 * courſe be brought in the ſame court, and for the ſame matter. 
FI It ought regularly too to be between the ſame parties ; but it may (C 
be ſued by another perſon than the original plaintiff, if there be a 
rivity between them ; as if the original plaintiff be executor until 
his ſon come of age, the ſon upon coming of age may take out U 
this writ, but not ſo, if he be adminiſtrator durante minore ætu © 
of the ſon ; for in that caſc, as they derive their titles from differ- 
ent perſons, the one from the ordinary, the other from the teſta- 
tor, there can be no privity. | OY l 
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reaſonable allowances are made to him; and if, after the accompt 


impedit die pending Fs and af. Be. Journ. 


It ha plaintiff i in guare 


ter the fix months have elapſed, his executors are not entitled to Acc“ p. 23, 
this writ. 


2 
A judicial wrt hall never be by journcs eren bet 60s 104 f 
never abates for want of form.] 


T proceedings in this aQtion being difficult, dilatory, und Salle, 9». 
expenſive (a), it is now ſeldom uſed, eſpecially if the party Carl hr 
have other remedy, as debt, covenant, call, or if the demand 249. Ver 
be of conſequence, and the matter of an intricate nature; for in 283.47 
ſuch caſe it is more adviſable to reſort to a court of equity, where N GA“: 
matters of, accompt are more commodiouſly adjuſted, and deter- ab Reon thy 
mined more advantageouſly for both parties; the plaintiff being 905 From 
entitled to a diſcovery of books, papers, and the defendant's oath ; ment dufg 
and on the other hand, the defendant being allowed to diſcount of this ac- 
the ſums paid or expended by him; to diſcharge himſelf of ſums tion in the 
under forty ſhillings by his own oath ; and if by anſwer or other — | 
writing he charges himſelf, by the ſame to diſcharge himſelf, ders, Wile, 
which will be good, if there be no other evidence : farther, all 94- its pro- 


ſeem not 
is ſtated, any thing be due to him * the balance, he is entitled - deferve the. 
to a decree in his favour. Ke — 
here given 
of them. A matter which had been fruitleſsly depending | in Chancery upwards o f twelve | was 


we ſhall therefore, under this head, but. briefly conſider, | £ 


(A) Againſt whom, . either by the Common Lo 
or by Statute, this Action lies. 


(B) Of the Manner of bringing Accompt, with re- i 
ſpect to the Perſons againſt whom it is brought; 2 
and herein of charging one as Receiver when 
Bailiff, & vice verſa. 


(C) The Nature of the Demands for which it may 3 | 
be brought. i 


(D) In what Caſes this is the proper Action, or ſome 0 
other may be brought. „ 


(E) ba hal be a n Bar to this Aon. 
| OW 3 (9) 


- (F) Of the Auditors, and what ſhall be a good Dil 
. . charge defore them...” 28 
(G) Of the. Judgment, and ſubſequei 
f eee \ | 2 | 
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(A) Againſt whom, either by the Common La 1 
or by Statute, this Action lies. 1 
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* 4. 28 BY the common law, accompt lay only againſt a guardian in ig 
kn ny cage (a), bailiff, or receiver, or by one in favour of trade al 
b. F. N. B. commerce, naming himſelf merchant, againſt another, nam 
77 1 E. him merchant, and for the executors of a merchant; for betwell 
. 9 theſe there was ſuch a privity, that the law preſumed them c 
2R. Abr. fant of each other's diſburſements, receipts, and acquittances 
161 [() The | | | 9 
ſtatute of Marlebridge, 52 H. 3. cap. 17. is uſually recited in the writ, as if the writ were warranted 
that ſtatute only. Mayn. 487. F. N. B. 118. A. but accompt lay againſt the guardian in ſocagel 
common law, and the ſtatute was merely in affirmance or declaration of it. Co. Litt. 89. Cro, Wl 
229. (6) By the prerogative perſons could be charged as accomptantsy notwithſtanding a want of 
vity. 11 Co. 89. 2 Roll. Abr. 161.] YM 
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2 219. The ſtatute of 13 Edw. 1. cap. 23. gives an action of accompſiſ 

le . executors; the 25 Edw. 3. ſt. 5. cap. 5. to executors of executonl 

fore this laſt the 31 Edw. 3. c. 11. to adminiſtrators 3 and by the ſtatute 
RO M 4 Ann, c. 16. ſect. 27. (c) actions of accompt may be brow 
_ orie àAgainſt the executors and adminiſtrators. of every guardian, bail 


nantincom- and recciver, and by one jointenant, tenant in common, his all 


mon, te. cutors and adminiſtrators, againſt the other as bailiff (d) for recei 
ceived all hi x ; * . . iſt 1 
the profits, more than his ſhare, and againſt his executors and admimiſtrata 
the other could not have this action, unleſs he actually appointed him bailiff or receiver. Co. 
172. a. 186. a. 200. b. 80 if there had been two executors, and one had received all the debts off 
teſtator; for between theſe there was not ſuch a privity as the law required. Br. tit. Accomp ll 
39 E. 3. 28. {But if two guardians were in common, and one took the entire profits to his own i 
accompt lay, and the count was to be againſt him as receiver to their common uſe. So of co- pam 
but not ſo of tenants in common, for they might have an aſſiſe. F. N. B. 118. J. One joint eff 
years might have accompt againſt the other, if he took the ifſues and profits to his own uſe 3 far 

| would otherwiſe be without remedy, as he could not bring an aflize. 39 E. 3. 27. b. (4) But ml 
receiver. Com. Rep. 272.] | Mg Wn Re | | 4 


28 
be 
* 


Rol. Abr. Though an infant may be an executor, or may be charged 
F N B. ns. trover, being a tort; yet if he be made factor, bailiff or receiv 
Co. Lit. 172. he ſhall not be accountable for what he does during his infang 
$ 8 1 either in law or equity, for the ſame reaſon that other acts of 
8 bind him not; therefore when ſuch a one is appointed factor, 

friends ſhould give ſecurity for his accounting. be 
F.N-B-r19.B. If I make J. S. my bailiff or receiver, and he make a deputy 
ye; muſt have accompt 1 * the bailiff or receiver himſelf, and 

| Vern. 208. againſt the deputy, for the receipt of the deputy was to the wit 
Potts v. his maſter. „ e FF.. WG 4 
P otrs, where PST 2 
in Chancery, on exceptions to a maſter's report, it was holden ſufficient for a ſervant or apprenuey 
anſwer to à bill for an account, to ſay in general, that whatever he received was by him receives 

| laid out again by his maſter's orders. But he muſt diſcloſe this matter in his anſwer Vern. 130-88 
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e on 2 bill for an account, and diſcovery of money received by defendant on the behalf of one who 
me a bankrupt, he pleaded that he received it only as a menial ſervant to the bankrupt, and had ac- 
ted for it to him already, and that the commiſſioners had examined him on interrogatories z the 


„ cited with a query, whether there were not circumſtances of fraud in caſe, or a combi 
ween the bankrupt and ſervant. ] ination 


An apprentice by the name of an apprentice, is not chargeable 2 . b. 
| | Ot . oug | 
accompt. ö FP | 8 — 7 ne: 3 
rgeable for the ordinary receipts upon his maſter's trade, yet upon collateral receipts, which concern 
the ordinary trade of his maſter, he is chargeable as well as another. 3 Leon. 63. But then he 


ſt be charged as bailiff or receiver. 2 Inſt, 379, 380, {Chancery will decree an account againſt 
adminiſtrator of an apprentice employed as a factor. Eq. Caf, Abr. 6. p. 2.] | 


3) Of the Manner of bringing Accompt, with re- 
ſpe& to the Perſons againſt whom it is brought; 
and herein of charging one as Bailiff when Re- 
ceiver, & vice verſa. 5 | BEE 


F the king appoints J. S. or he of his own head takes upon him- 4 Co. 127. 
ſelf the charge and care of the eſtate of a lunatic, he is but in 

ature of a bailiff, and accountable to the lunatic, his executors 

r adminiſtrators. ; | | 5 

A man ſhall not be charged in accomp?, as ſurveyor, comptrol- Co. Lit. 172. 


r, apprentice, reive, or heyward, nor ſhall a (a) diſſeiſor, or 22 


mpt, there muſt be a privity either in law or by the proviſion of 2 


ze parties. id | . the difſeiſor 
— cannot have a writ of accompt againſt J. S. 3 Leen. 24. Dalt. 99. S. P. 


t if the diſſeiſor made a feoffment in fee, by the ſtatute of Glow- 8 


_ treſpaſs, . 
ems to have been much controverted ; for which wide Roll's Abr. 554. 11 Co. 51, ps 1 
6. 98. Rolls Rep. 101. Cadb. 388, Vide tit. Ejectment. ; 
But the Chancery interpoſed, and at laſt carried the remedy far- Chan. Rep. 
er than had been admitted at common law; for though in the eee 
ſe of O d Aprice, which was adjudged 4 C Court aVern. 74, 
e ol Owen and Aprice, which was adjudged 4 Car. I. the Court z ven. 724. 
ft the plaintiff to his remedy at common law for the recovery of the s 
eſne profits, and would not aſſiſt by their decree (c); and though 
the cafe of Eyre and Fact ſon, 14 Car. 2. they refuſed to aſſeſs 
y damages for a treſpaſs, for that was a matter determinable at 
dmmon law, and to be aſcertained by a jury (c); yet afterwards they _ 
[(c) It is generally true, that a court of equity will not decree an account of meſne profits where the 
le is merely legal, or the plaintiff is out of poſſeſſion. Tilly v. Bridges, Pre. Ch. 252. ' Norton v. 
ecker, 1 Atk. 524. Sayer v. Pierce, 1 Vez. 232. But from this rule muſt be excepted all thoſe 
ies where the plaintiff is an infant, or has been prevented from aſſerting his title by truſt, miſtake, or 
ud and concealment on the part of the defendant. Duke of F olton v. Deane, Pre. Ch. 516. Ben- 


mitances requite that it ſhould commence from the time of entry, or filing the bill, Ibid. ] | 
TL HEE”: N Woo 6 Ron 


her wrong-doer, be ſo charged; for to maintain an action of ac- points J. $, 


was over-ruled. Wagſtaff v. Bedford, Vern. 95. 2 Ventr. 358. 8. C. Eq. Caf. Abr. 6. p. 5. 


— 


tt v. Whitehead, > P. Was. 643. Dormer v. Forteſcue, 3 Atk. 130. And in ſuch caſes the . 
durt will direct the account to be taken from the time the plaintiff's title accrued, unleſa ſpecial cir» 


Accompt. | wo 
began to make the preg who was the diſſeiſor of the meſne pro- 
fits, accountant to him who had the right; and this was firſt be- 
gun where lands were ſettled for the payment of debts; there, ſuch 
truſtees, and the heir of the debtor, were accountants to the cre. 
ditors for whom the profits were to be received; and this was 
very clear and plain, becauſe ſuch perſon came in and took the 
profits under the truſt; and this was ſettled in the caſe of Gilpin 
and Smith, 18 19 Car. 2. Afterwards they came to extend 
their notions; and the perſon that took the meſne profits by 
wrong, was taken as truſtee for, and accountant to, him that had 
2 Ch. Caf. the right; and this was ſettled in the great caſe of Coventry and 


34 


Ch. Caſ. 
80, 81. 


2% 7% Hall, which was in the years 33, 34, & 35 Car. 2. and was this: 
2 Cb. . Sir Thomas Thynn having treated with the Lord Keeper Coventry 


259. 261. for a marriage between his ſon and Catharine the daughter of the 
[ (a) But Lord Keeper, the ſaid Sir Thomas covenanted to ſettle lands on his 
equity will fon, but the conveyance was defeCtive, becauſe it wanted the 
e wa words, that he ſhould fland ſeized : the ſon recovered the lands by 
dower be- a decree in Chancery, notwithſtanding the defect in the convey- 
yond that ance, againſt the heir at law of Sir Thomas, the father, and after. 


ich . 3 
NES, wards came with his bill for the meſne profits; and though the 


at law, if heir at law was entitled to the meſne profits at law, becauſe the 
| . hk 4. conveyance was defective, and the firſt decree, which ſet up the 
2 


mand be un- title under the ſettlement, had ordered no account for the meſne 


conſcienti= profits, yet the Court, on this bill, carried back the account againlt 
anc As the heir at law for all the profits received by him; and though it 
1. 


and has in Was objected, there was no agreement, nor any truſt, that the 


ſuch caſe heir ſhould receive the proſits for the rightful proprietor, yet the 
ee - Court reſolved that he ſhould account from the original juſtice, 


widow's re- Which entitled the proprietor to ſeek an account againſt that perſon 


preſentative, Who had taken the profits of the land, which in equity and jul. 
tice belonged to him; and though the heir had the title in law, 


againſt the 
perſonal re- 
pretentative 


yet ſince, in equity and conſcience, the eſtate belonged to another, 
and deviſee 


Fele hee ſuch heir ought to account with him for the profits he had made 
= be dus of what was his. And from this time equity began to make all 
of the meſne perſons account for the meſne profits they had received, to ſuch 
ee er perſons as had the equitable title: but in a caſe where the 

2 . . - oy 

the death of huſband fold lands for valuable confideration, and the wife, after 
the huſband. his death, recovered her dower againſt the purchaſor, and brought 
len 72 her bill in Chancery for the meſne profits from the time of the 
Hr. Ch. Rep. death of her huſband; the Lord Ch. Cowper would not relieve her; 
620. The for he ſaid that he could not alter the law of dower, which gave 
tame b no damages againſt a purchaſor under the huſband ; and he faw 
been direct - no reaſon in equity to introduce a different rule (a). 
ed in favour | 5 3 | 4 
of the repreſentative where the widow has died before ſhe had eſtabliſned her right to dower. Wak . 
v. Child, cited in Fonblanque's Notes on Eq. Tr. p. 147. Wherever a widow reſorts to Chancery ft 
her dower, as it ſeems ſhe may now do in all cafes, the general courſe of that court is te give her an 4 
count from the time her title accrued. The meine profits are there conſidered, as, what they rea 


are, the widow's ſubſiſtence, and not in the nature of vindictive damages. 2 Br. Ch, Rep. 620. 
Dor mer v. Forteſcue, 3 Atk. 130, 1.] 


Ferbl.Notes {Courts of equity, when reſorted to for the purpoſe of an " 
3 Tr. count of meſne profits, will in many caſes conſult the principle; 
47s | | 


1 | come 
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time, as 1 


It is 


Actompt. 
convenience; and therefore Lord Hardwicke held in Townſend v. 
Aſh, 3. Atk. 386. That “ though the party claiming a ſhare in the 


ach te New River water-works had not eſtabliſhed his right at law, yet, 
re- « as ſuch right appeared to the Court, he ought to have an ac- 
Was « count of the meſne profits; for though ſhares in water-works 
the « are a legal eſtate and corporeal mheritance, yet no one pro- 


« prietor could receive the profits himſelf; but the company, or 


end :« their officers, are the common hand to receive the profits; and 
by that it would be abſurd to ſend the plaintiffs to law; for it would 
had « be difficult to bring ejectment for a thirty-ſixth part, and bits of 
and « land in ſeveral counties, and to bring actions of treſpaſs againſt 
his : « the terre-tenants would be very extraordinary; and therefore in 
entry « point of remedy there could not be a ſtronger cafe for an account 
the « of meſne profits.” | 

n his In caſes of hardſhip, as where an heir at law is diſinherited on a 
| the nice conſtruction of words, the Courts deem it incquitable to lend 
is by WW their affiſtance if there is no infant concerned, and leave the party 
ey to his remedy at law by entry and ejectment. DO 
after» Nor will they interpoſe in favour of judgment creditors upon a 
5 on bill to ſet aſide a fraudulent conveyance, and decree an account 
e the 


againſt the debtor and owner of the eſtate, of rents and profits 
received pendente lite from the filing of the bill; nor in favour of 
neſne a mortgagee againſt a mortgagor, left in poſſeſſion, for any of 
gaink the years back during that poſſeſſion. In the former caſe the 
agh it plaintiffs have their legal remedy by elegit ; and in the latter, 
where intereſt is not regularly paid, the mortgagee has a legal 
et the remedy to get poſſeſſion of the eſtate, which, if he does not avail 
uſtice, himſelf of, it is imputable to his own laches. | 
perſon. But where the mortgagee enters, and takes poſſeſſion, he is ſub- 
1d jul- WF ject to an account, being in the nature of a bailiff to the mort- 
n law, N gagor. TS | | 
10ther, The caſes decreeing an account of rents and profits where the 
| made BE legal title is not previouſly eſtabliſhed, proceed upon that reſpect, 


ake al which, in juſtice, is due to the intereſts of perſons, who, by in- 
to * fancy, fraud, Sc. have been prevented from purſuing their legal 
ere t 


right; but it muſt not be inferred from the extreme anxiety of 
e, after I courts of equity to protect ſuch rights, that they will, at any pe- 
brought WF riod (a), or under any circumſtances, act upon ſuch indulgent diſ- 

volition ; for if an infant neglect to enter within fix years after he 
comes of age, he is as much bound by the ſtatute of limitations 
ch gave WF irom bringing a bill for an account of meine profits, as he is from an 

action of account at common law; or if there be a verdict at law 
| avainſt the infant's title, courts of equity will not direct an account 
Dy. of meſne profits, but will merely retain the bill, for the purpoſe of 
hancery t Sving the infant an opportunity to eſtabliſh his title at law. 


ume, as no length of tim: will bar a fraud? Cott 


E allowed, in taking the account of rents and profits. ] 


Talb. 2, 3. Robinſon v. Cumming, 
D 2 A bailiff 


t 


| (a) But if 
Paint'ff has been kept out of poſſe ſſion by fraud, — Whether equity will not relieve at any diſtance of 
rell v. Purchaſe, Ca. Temp. Talbot, 63. 


It is very ſeldom, even in the moſt favoured caſes, that intereſt Ferrers v. 


35 


Sympſon v. 
Horn ſby, 
Pr. Ch. 453. 


Higgins v. 
Vork Build- 
ings Com- 
pany, 

2 Atk. 107. 


Gould v. 
Tancred, 


2 Atk. 534. 
Fonbl. 149. 


Lockey v. 
ckey, 

Pre. Ch. 

518. 

Earl of 

Newburgh 

v. Bicker- 


ſtaffe, 


IVern. 295, 


Ferrers, 
Caſ. Tem. 
2 Atk. 409. 
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36 Attompt. „5 


Rol. Abr. A bailif cannot be charged as receiver, becauſe if he be charged 


— a f wh 
(a) hy baile a8 (q) bailiff upon his account, he ſhall have allowance of his charges ZI 
is underftoog and expences, which he is not entitled to when he is charged as 5 
a ſeryant that a receiver; alſo he is not allowed in an action brought againſt BR 
—_ him as a receiver, to plead that he was before charged as receiver, Wi 
and charge of lands, goods, and chattels, to make the beſt benefit for the owner, againſt whom an ac- an e 
tion of accompt doth lie for the profits wnich he hath raiſed or made, his reaſonable charges and ex. 
pences dedufted. Co. Lit. 172: a» A receiver is one who receiveth money, and is to render an ac, lie a 
count of it, but is not allowed any charges or expences but what is agreed on by the parties ; and in this pro1 
caſe the plaintiff is to declare by whoſe hands he received it. Co. Lit. 172. a. If a bailiff be charged 
as receiver, it ſeems the beſt way is to plead it ſpecially, for he cannot take advantage of it after judg that 
ment, quod computet. 2 Lev. 126. Freem. 378. Whether a perſon may not in the ſame action be that 
charged as bailiff and receiver, Quære, and wide 1 Rol. Abr. 119. Cro. Car. 240. In ſome caſes in an enter 
action of account againſt one as receptor denariorum, he ſhall have allowance of his expences, and ſhall he ha 
account for the profit he received, or might reaſonably receive. Co. Lit. 172. 2. | 3 ſuch : 
i ö -4 In 
4 . o the 
(C) The Nature of the Demands for which it may M did! 
| be brought. | purp 
TY : | mani 
Bro. tit. Ac- AY action of accompt lies not for a thing certain; as, if a man appl. 
count, 35. delivers 101. to B. to merchandize with, he ſhall not have ac- che d 
e Brown. 76. 8 e f 
Count of the 101. but of the profits, which are uncertain. but 1 
Rol. Abr. No action of accompt lies for rent reſerved on a leaſe ; ſo if a Clara 
129 leſſee of goods waſte them, yet no action of accampt lies again the d 
him. 8 | . rende 
Rol. Abr. If the bailee of goods to bail over waſte them, or refuſe to de- 
BY 86. liver them, no action of accompt lies, but an action of detinue ot 
3 * 
trover and converſion, - (1 
3 Leon. 24. If A. hath a term for years in a rectory, and tithes being ſet 
forth and ſevered from the nine parts, B. without. any pretence of WW N a 
title, carries them away and ſells them, yet A. ſhall not have 3 ne 
writ of accompt againſt B. for after ſeverance the tithes immediately In 
veſted in A. and the taking by B. was merely wrongful, and thete- plaint 
fore witzout privity. 5 5 rawi 
| | | | 1 "ann 
| CH. ...n 
) In what Caſes this is the proper Action, gain 
ſome other may be brought. : It i 
be ; iff ha 
Rol. Abr. IF a man, by obligation, acknowledges that he has received mor hd 
716. ney ad proficiendum & computandum, the obligee may either ſus | 
Dyer, 20. . k . 80 
118. the bond, or have an action of accompt at his election. g 
Cro. El. 644. = | itec 
Rol. Rep. 32. So if A. acknowledges by deed, that he has received 1001. from ught 
2Bulit. 256. B. to be adyentured to the Wej? Indies, and thence to England —4 
Ns back again, and covenants to render a true account thereof upon ich 
his return, though B. may have a writ of covenant upon thi \_p 
g deed, yet he may alſo have a writ of accomp? there upon at his ma 
election. „ 
Aſſumꝑſit, in which the plaintiff declared, that intending to g ply t 
beyond ſea, he delivered a box full of goods to the c—_ e du 
; K | | vv ne y 2 re 


9 


— 


Accompt. 


rged which he promiſed to diſpoſe of, and to give the plaintiff an ac- 

args count thereof at his return; the defendant pleaded in abatement, 

ed as that he was bail}F to the plaintiff, to merchandize the ſaid goods; 

zainſt and that he ought to bring an action of accompt, and not an action 

* on the caſe; and upon demurrer it was adjudged, that here being Salk. 9. pl. 1. 
an at- an expreſs promiſe, on which the action is founded, aſumgſit will __ 18 
1 > lie as well as accompt ; and that wherever one acts as bailiff, he Carth 89. 
in tin promiſes to render an account. on S 2 
4 = that the action would lie, by three judges againſt Holt, who doubted, and wha told the plaiaciff, 
ction de that when it came to be tried, he would not ſuffer him to give all the account in evidence, or to 
ſes in an enter into the particulars thereof; but that he ſhould direct his proof only as to the damages which 
and ſhall 


ſuch actions. Comber, 149. S. C. 


In afſumpfit for money received ad computandum, and verdict for 
the plaintiff, it was moved in arreſt of judgment, that this action 
did not lie, but accompt ; for if a man receives money to a ſpecial 
purpoſe, as to account, or to merchandize, it is not to be de- 
manded of the party as a duty, till he has neglected or refuſed to 
apply it according to the truſt under which he received it ; and 


E 


a man 


ave ac- ¶ the declaration muſt ſhew a miſapplication or a breach of truſt : 

but it was holden, that in this caſe the verdict had aided the de- 
ſo if a claration; for it muſt be intended there was proof to the jury that 
again the defendant refuſed to account, or had done fomewhat elſe that 


rendered him an abſolute debtor. = 


| 


2 to de- | : | 
tinue ot 5 5 : 
(E) What ſhall be a good Bar to this Action. 
eing ſet | 
— ol WJ N accompt againſt one as bailiff, it is a good plea that he was Rol. Abr. 
t have 3 never his bailiff. 121. 
ediately WF In accompt againſt a bailiff, it is a good plea that he was the Bro. 29. 
id there · WW laintiff's ſervant to drive his plough, and keep his cattle for the Rol. Abr. 
. rawing of his plough, ab/que hoc that he was his bailiff in other 
: anner, becauſe he is not accountable for this occupation. | 
Un accompt againſt one as bailiff, he cannot plead a judgment R. Abr. 119. 
ON, o gainſt him as receiver.] 3 2 Lev. 146. 
: It is a good plea in bar to an action of accompt, that the plain- Rol. Abr. 
if hath releaſed to him all actions. 3 Ne 
ved mo-: bad releaſed to him all the advantage and profit that he might have by the account. Rol. Abr. 123. 
eicher Tut So it is a good plea in bar, that the plaintiff and defendant ſub- Cro. Car. 
itted to the award of J. S. who awarded that the defendant _ 186. 
bol. fron ught to be acquited againſt the plaintiff. „„ 
» England So it is a good plea in bar, that after the receipt of the ſum of _ + 
reof upoll hich the account is demanded, by the mediation of their friends, ; 50 3 
upon tau was agreed between them, that the defendant ſhould make an the bare ac- 
on at i ligation of 100/. for the 1001. received, and the profit thence to per at 
iſe, which obligation of 100/. he did make and deliver accord- dh 
ling top ply to the plaintiff; for the acceptance of the obligation deſtroys not be ſuſhi. 
gefendant e duty, and the ſum in demand is thereby as ſtrongly releaſed as 3 
which releaſe of all actions. 3 N l 


37 


he had ſuſtained for not accounting according to the promiſe, for he would not ravel into an account in 


Salk. 9. pl. 2 
Poulter Vs 
Cornwall. 
Vide 2Show, 


Rep. 301. 
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Rol. Abr. 
123, 124. 
So if the de- 
fendant 


Attompt. | 


It is no good plea in bar to the action, that the defendant hath 
made payment of the money which he hath received to account 
with, or that he hath made ſatisfaction for the ſame. 


pleads that the plaintiff has given him an acquittance for the ſum received. Bro. tit. Account, 2 
For theſe pleas, being matters which ſhew that he was once accountable, are only to be made uſe of be. 
fore the auditors. ide Dyer, 22, 145. 6 Co. Ferrer's caſe. 4 Leon. 61. Stile, 353. 410. 


40 E. 3. 10. 
41 E. 3. 3+ 9. 
45 E. 3. 14. 
Lutw. 58. 

3 Wilſ. 113, 


Southcot v. 


Rider, 
Raym. 57 
St. 21 Ja. 1. 
c. 16. ſ. 3. 
Vid. Entr. 
76. Pr. 
Ch. 518. 
Bul. Ni. 
Pri. 127. 


4th edit. 


Mod. 42. 
Brownl. 24+ 
Co.Ent. 46. 
Lutw. 49. 
Raſt. 14. 
Lutw. 50. 
Of auditors 
aſſigned by 
the parties 
themſelves, 


dy virtue of 
the ſtatute 


e. 11. 
Vide 2 Inſt, 
380. 


Brownl. 24. 


[Nonage is a good plea in bar of this action. So is plene computes 
vit, and an account before the plaintiff would be ſufficient. Plent 
computavit and a releaſe are the only pleas which admit the plaintiff 
to be accountable that can be pleaded in bar to the action; and 
theſe are allowed, becauſe they are total extinctions of the right 
of action. This being a matter for the Court to judge of, they 
muſt be pleaded ſpecially, and cannot be given in evidence on 
ungque recervorr, | 2 

If the plaintiff charge the defendant as receiver for a particular 


time, he muſt anſwer that time preciſely, 


The defendant may plead the ſtatute of limitations in this ac. 
tion; but if the plaintiff reply that it was an account between 
merchants, the plea will not avail him. 


If the defendant plead that he has accounted before R. and I, 
evidence that he accounted before R. only, will be ſuſfcient, for 
the accounting is the ſubſtance. } 


(F) Of the Auditors, and what ſhall be a good Dil 
charge before them. 


* an action of accompt there are two judgments; the ſirſt is quad 
computet, after which the Court aſſigns auditors, uſually two dl 
the officers of the court, who are armed with authority to convens 
the parties before them de die in diem, at any day or place that they 
ſhall appoint, till the accounts is determined; the time by which 
the account is to be ſettled, is prefixed by the Court; but if the 
account be of a long and confuſed nature, the Court, on applies 
tion, will enlarge the time, (a) If either of the parties think the 


do him injuſtice, he may apply to the Court; and if the defendant 


denies any article, or demurs to any demand, it is to be tried and 
determined in court. 


[Where the auditors are not aſſigned by the Court, the remedy. for not making ſu 


allowances to the accountant as they ougut to do, is by writ of ex parte talis, which is a ei 
the treaſurer and barons of the Exchequer to take the account. F. N. B. 129. 2 Inſt. 381. (a) A 
articles of account, though incurred fince the writ, thall be included, and the whole brought don 
the time when the auditors make an end of their account; per Ld. Mansfield. 2 Burr. 1086. ] 


Leon. 219. 


{ 3Wilſ.113. 


The rea- 
ſon is, to 
avoid\trous 
ble and 
chai ge to 
the parties. 
Cro. Car. 


116. Tay- 


lor v. Page. 


Whatever may be pleaded to the action, ſhall never be allowel 
of as a good diſcharge before the auditors ;z therefore, where q 
accompt the defendant pleaded never his receiver, &. and this be 
ing found againſt him, he was adjudged to account; and befoꝶ 
the auditors he pleaded a ſubmiſſion of all debts, accounts, ＋ 
to J. S. who awarded that the defendant ſhould pay 104. only 
diſcharge of all debts, accounts, Sc. which he paid according 
this was holden no good plea, for this award, made before the ® 


ti 


It 
of 1: 
that 
buy, 
himſ 
ney to 
Rol. A 
Eque C 
It ſeer 
Ann. c 
and exa 


If: 
nants 
count 
time, 
Or to . 

If i 


for w] 
ing hi 
in his 
worſe, 
yond | 


erituy 


Jropnpt;”  , 39 


tion brought, ought to have been pleaded in bar thereof; which Hetl. 114. 
being omitted, he hath loſt the advantage thereof, and ſhall not 8. C. 
plead it before auditors. My | | 
Nothing can be pleaded before auditors contrary to what has Godfrey v. 
been pleaded to the action, and been found by verdict : where, 8 i 
therefore, a defendant charged as ſurviving bailiff of goods delivered e 
to him and his co-bailiff to be merchandized, and to render an ac- 

count, had gone to iſſue upon this fact, namely, whether upon his 


ount 
2 


1pults 


Plene 


2 delivering over the goods to the deceaſed bailiff, all his (the defend- 
12 ant's) concern in the truſt, care, and management thereof ceaſed 
| wok and was at an end; which iſſue was found againſt him; it was 
1 


they holden, that he could not plead afterwards before auditors that he 
on delivered the goods over to the co-bailiff with the conſent of the 
plaintiff; for this matter might have been given in evidence upon 
ticular the former iſſue; and the conſequence of admitting it to have 
been put in iſſue before auditors would have been, either two ver- 
dicts the fame way, which would have been nugatory, or two con- 
tradictory verdicts, which would have entangled the Court ſo 
much that they would not have known what judgment to have given. | 
| The defendant may plead payment to the plaintiff without 41E. 3. 25» 
ad V. ſbewing an acquittance.] | 18 
nt, for It is a good diſcharge before auditors, for a factor to ſay, that Rol. Abr. 
| in a tempeſt, becauſe the ſhip was ſurcharged, the goods were caſt 34 


his ace 
etween 


| j Bro. tit. Ac- 
| over-board into the ſea. WE, count, 10. 
1 Di So it is a good diſcharge before auditors, that he was robbed of Co. Lit. 89. 
d Dig the goods without his default or negligence *. zun 
: put them in. 
a warchouſe from whence they were taken by an enemy. Stra. 680. 
b is qu It is a good diſcharge before auditors in accompt, as a receiver Rol. Abr. 
Ytwouß of 10, if he tenders the 10/. (a) and ſwears that after the time . ni 
convent (a) is 


that the money was delivered him, he found that he durſt not mut be un- 


chat they buy, for fear of loſs ; for he is not obliged to run any hazard derſtood of 
which hi mſelf. : | f | : one who re- 


ut if the ; 3 : mY ee ce ves mo- 

a ney to trade and merchandize therewith; for no other receiver is in any caſe obliged to buy or ſell. 
| applict Rol. Abr. 124. Qaugre, Whether ſuch oath be neceſſary; and vide 2 Mod. 101. 1 Bulft. 104. 
unk the Equ. Ca. Abr. 369. 2 Vern. 638. * 3 Wms. 185, 187. 279. 10 Mod. 144+ 12 Mod. 514. 602. 
je fendant It ſeems that the defendant may, in ſome caſes, purge himſelf by his own oath. The ſtatute of 4 


Ann. c. 16. ſ. 27. gives the auditors a power in the caſes there provided for, of adminiftering an oath, 


tried and 2nd examining the parties. Fitz. Abr. Accompt, p. 40. Br. Accompt, p. 66. 2 Mod. 102.J 


making ſud If a bailifF of a manor receives the rents and profits of the te- Rol. Abr. 
27. nants, and retains them two or three years, yet in a writ of ac- 25. 

ught down vj yt he 1s not to account for the profits thence ariſing in the mean 

586-1 time, for he had not any warrant to merchandize with the money, 

or to gain or loſe thereby. 5 15 

oe allowdl If in accompt the defendant pleads before auditors, that the goods 2 Mod. 100. 
where for which he is to account were bona peritura ; and, notwithſtand- oy 
ad this be Ing his care in keeping them, were worſe, and that they remained (4) Nor 
and befon in his hands for want of buyers, and were in danger of growing pawn. _ 
dunts, Vl worſe, and that therefore he ſold them upon credit to a man be- N 
. only, ond ſea ; this is no good plea, for a factor cannot ſell even bona now have 
cording)/WW/eritura upon ) credit, without a (e) particular commiſſion ſo to do, uſually ſuch 
ore the ® D 4 „ 
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_ - | Accompt. FL. 
Bol. Ni. [The defendant cannot in an action of account pay money into 
Pri. 123. court, as he may in an aſſumpſit. 
I Lutw. 63. If the plea of plene computavit be found againſt the defendant, 
| he ſhall account before the auditors for the whole money he iz 
charged with, for this plea admits the receipt of the whole.) 


L) Of the Judgment, and the ſubſequent Pro 


ceedings. / 
z3Brownl.24. IN this action, as is above mentioned, there are two judgments; don 
| ng vg the firſt is quod computet ; and afterwards, when the account i be | 
265. finiſhed, the ſecond judgment is, that the defendant pay the plaintif i 2! 


(a) Where ſomuch as he is found in arrear (a). Upon the firſt judgment a . Part 


. pias ad computandum lies, and if a non eft inventus be returned upon plai 
entered in it, an exigent iſſues. It is uſual to bail the defendant, if he be taken Vr 


* _— on the capias, though, by the rigour of the law, he is to account 
ance, the: . | IT 
Court ſet it In priſon. 


aſide upon motion, as irregular, Hughes v. Burgeſs, B. R. H. 3904. Andr. 19. S. C. 


Cro.El. 86. If the defendant make default after the interlocutory judgment 
3 Wilf. 117. at the day aſſigned by the auditors, final judgment ſhall be entered 
— 19 ek for the ſum demanded by the plaintiff. So if there be judgment 
27E. 3. 87. on demurrer to an inſufficient plea before the auditors, 

2R. A. 131. p-· 4+ 


Jenk. 258. Tt ſeems to be queſtionable, whether, in all caſes, damages are 


— Abr. recoverable in account ; but it is clear that if the defendant reſiſt the 
1 Leo. 302. Plaintiff's claim by pleading, or where an increaſe is received by 


2 Leo. 118. a receiver ad merchandizandum, there ſhall be judgment for ds 
Wil 117. mages. | | 

21 E. 3. 9 It hath been holden, that the firſt judgment is not ſuch as en 
32- 47 Aff. he revived by ſcire facias upon the death of the plaintiff, before 


(4) Vide the account taken (5), or as a writ of error can be brought upon; 


Danv. 233. and yet the plaintiff cannot be nonſuited after it. 
Lutw. 51. After final judgment, the plaintiff ought to pray that the de 
fendant's body may be taken in execution; or he may pray an eli 
if he refuſes the body. See the writ to the gaoler to receive tt 
deſendant after final judgment. Reg. 137.] | AN 
| | Y 
treſpaſ 
that tl 
again; 
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be a reaſ 
ſum coul 
ſnce adj 
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Pro- 
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Accord and Satisfaction, 


5 E. 4+ 7. 
Plow. 5 » b. 
Rol. Abr. 
129. 

Vide Raym. 
450. 

2 Keb. 332. 
2 Jones, 1 58. 
168. Vide 
head of Ar- 

bitrament 
and Award, 
That an a- 
ward may be 
pleaded in 
bar to an ac- 
| tion, though 
not executed; and how it differs from an accord. But if a defendant has promiſed to pay the plain- 
tiff ſo much as a ſatisfaction, in caſe the plaintiff will not ſue - for the treſpaſs, action of gfſump/it will 
lie on that promiſe. | 


(A) What ſhall be 
tisfaction. 


(8) To what Actions may Accord and Satisfaction 
be pleaded. | | 


(C) Of the Form and Manner of pleading Accords. 


| 85 | 
CCORD is an agreement between two perſons at leaſt to 
give and accept ſomething in ſatisfaction of a treſpaſs, Wc, 
done by one to the other. This agreement, when executed, may 
be pleaded in bar to an action for the treſpaſs ; for in all perſonal 
injuries, the law gives damages as an equivalent; and when the 
party accepts of an equivalent, there is no injury or cauſe of com- 
plaint, and therefore preſent ſatisfaction is a good plea : but if the 
wrong-doer only promiſe a future ſatisfaction, the injury conti- 
nues till ſatisfaction is actually made, and conſequently there is 
a cauſe of complaint in being; and if the treſpaſs were barred by 
this p'ea, the plaintiff could have no remedy for the future ſatis- 
faction, for that ſuppoſes the injury to have continuance *. . 


deemed a good Accord and Sa- 


(A) What ſhall be deemed a good Accord and 


Satisfaction. 
N accord muſt appear to be advantageous (a) to the party, 9 E. 4. 19. 
A otherwiſe it can be no ſatisfaction; therefore in an action af Rol. Abr. 


treſpaſs for taking the plaintiff's cattle, it is no good plea to ſay, (a) Vide 
that there was an accord that the plaintiff ſhould have his cattle Perk. £749. 
again; for this is not any ſatisfaction. ” 3 
of Cumber v. Wane, Str. 426. it was ſaid by the Court, that the 


| # 

ſatisfaction muſt appear to them to 
be a reaſonable one; at leaſt, that the contrary muſt not appear; that, conſequently, payment of a leſs 
ſum could never be admitted as an accord and ſatisfaction for a greater. But the contrary hath been 
fince adjudged 3 and upon this ground, that it may be a particular convenience to the creditor to te- 
cave money at a particular time. Hardcaſtle v. Howard, B. R. Hil. 26 G. 3. Whe.e the thing given 
in ſatis faction differed in quality from the thing demanded, the Courts never felt any difficulty to allow 
it to be a good ſatisfaction; as where a robe, or hawk, were pleaded to have been given in ſatisfaction of 
a pecuniary demand; becauſe the value of theſe things was in ſome meaſure arbitrary, and they might 
poſſibly be an equivalent to the plaintiff for his money: and the Court would intend that there was ſome cir < 
Mance which ſtampt a value on them in the eye of the plaintiff beyond that which they might ſeem to 
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bear. But they thought it too much for them to intend that a lefs ſum could be 2 ſatisfaQion 


for a greater, a part for the whole, unleſs ſome circumſtance that might make it ſo were ſtated, the 
Where indeed any circumſtance of that kind was ſtated, the plea was allowed; thus, payment of a le Wa 
before the time, or at a different place from that at which it was to be paid, was admitted as a ſatis. by 
faction for a larger ſum ; becauſe the accelerating the day, or varying the place of payment, might bez 0 
fuſſicient reaſon with the plaintiff to abate ſo much of his demand. Pinnel's caſe, 5 Co. 117. Abbot 6 
v. Chapman, 2 Lev, $1.} But if it was to drive them to a certain place; ſo that it would be a charge to tac 
bim to do it; this would make it a good accord. 2 Rol. Rep. 96. In covenant againſt the executor cori 
of tenant for life, &. ke pleads an accord that he ſhould quietly depart, and leave the poſſeſſion, &:, her 
and holden good; though after the death of tenant for life he had no intereſt, but a licence in law only Eg 
to carry away his goods. Yelv. 124. per three judges againſt one. | brit 
; 2 Was 
Rol. Abr. An accord that each of them ſhould be quit of actions againſt oe 
un A the other, is not (a) good; becauſe it is not any ſatisfaction. or o 
Late. 57. (a) But an accord that each ſhould give the other a quart of wine, in ſatisfaction of action, appe1 
is good. Rol. Abr. 128. . | : - pes 
9 F. 4. 19. In an action upon the ſtatute of 5 Rich. 2. ft. 1. c. 8. if the de- U 
mY oy fendant faith, that after the entry an accord was made between caul 
Cro. Eliz. them, that the plaintiff ſhould re-enter into the land, and that the 2 
294. 8. C. defendant ſhould deliver the evidences of the plaintiff to the plain- WW «b< » 
r tiff, this is not any bar of the action; for the delivery of the If 
8. C. cited. plaintiff's (6) own evidences can be no ſatisfaction of the tortious not! 
(5) But if he entry. = hath 
made title | | : i | 
to the evidence, it would be a good bar. Rol. Abr. 128, That the delivery of the deed by the feoffee ecuted 
to ceſtuy que 1ſe, is a good accord, becauſe it belongs to the feoffee. Cro. Eliz. 357. T. Ra 
a = | ment; 
| | p Ter 
Rol. Abr. An accord that the defendant ſhould endeavour to make up and ; B 
128. adjuſt differences between the plaintiff and F. S.; that he did en- 1 
deavour, and at his own colts make up ſuch differences, is a good "ip 
e 
plea. | | | | 
Bro. Tre. In treſpaſs for trampling his graſs, the defendant pleads that he i ** - 
paſs, 66, was amerced in the court-baron of the plaintiff for the ſame tre. MM ”” b 
paſs, which was affeared to. two ſhillings, for which he hath 1 
agreed with the plaintiff; and holden a good plea by the acceptance * 
thereof, though the amercement in the court-baron was extortion, } 70 
on 4 Abr. In an action upon the caſę for ſcandalous words, the defendant wo ny 
(c) Were Pleads, that after the words ſpoken, the plaintiff ſued the defend- e“ 
the defend- ant in the military court before the lord marſhal ; where it wa ©. 
. ee ordered by that Court, with the conſent of the plaintiff and de- 0 oo 
fendant, in diſcharge of this ſuit, and all other differences between ©» 
agreed the 5 LN ; SLIT 
defendant them, that the defendant ſhould make a ſubmiſhon in writing, in W 
2 be à place appointed, and before certain perſons, c. and avers that WM part b 
plaintiff he he did ſo accordingly, &c. and on demurrer it was holden no goo :; pay 
had done plea; for it being a point of honour only, (c) could be no diſchargt Wl the © 
=_ ho of the damages. 0 reaſon 
aſk forgiveneſs on his knees, whether this was a ſufficient conſideration or ſatisfaction. 2 Rol. RH to diſe 
96. dubitatur. Vide Stile, 245. Salk. 71, pl. 5. and head of Arbitramen: and Award. dertak 
| . . + X 5 that th 
3 Lev. 55, Debt upon an obligation, dated the twenty-third of Mard pute, 
805 . 24 Car. 2. upon condition to pay 10/. the defendant pleaded a "Ig 
Hob. 68. accord the laſt of April, 31 Car. 2. whereby it was agreed that t hom 
3 6g 4 defendant ſhould give the plaintiff a new ſecurity for this debt compo 
, OC e . . ä . on” 1 in 
new obliga- and for another due to him by obligation likewiſe; and he bei reaſc 
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| firit obligation bound him only de Bonis teflatoris. 
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the executor of the obligor, and the perſon with whom this accord tion was 
| was made, gave ſecurity, purſuant to the accord, by a bill ſealed given 3 nk 


by himſelf; the plaintiff demurred ; and by the whole Court judg- — 


ment was given for the plaintiff; for one obligation given in ſatis- becauſe it 


faction for another is no diſcharge, whether grounded upon an ac- PP. . 
cord or not; for the concord does not mend the matter; and yet obligation 

cre the new obligation binds him de bonis i was forfeit- 
he gatio proprits, whereas the ——_— 


| the penalty 
was the debt; and therefore the ſecond being for leſs, could not be a ſatisfaction fot a greater ſum. 


Lutw. 466, Vide 5 Co. 117. Cro. El. 727. 4 Mod. 88. 7 Mod. 17. [One fimple contratt debt 
cannot be pleaded in bar of another, Roades v. Barnes, Burr. 9. Bl. Rep. 65. If à debt is on deed 
or obligation without condition, the accord and ſatisfaction muſt be by deed, and ſo pleaded ; if there 
ape us a condition for payment of money, perhaps it may be pleaded without deed in ſatis faction of the 
money or condition. 2 Wilſ. 86. ] | | 


[A releaſe of an equity of redemption is no ſatisfaction, be- Pods 


cauſe of no value in the eye of the law.] | _ Chriſtmay 


2 Wilf. 86. 
of this, and whether courts of law do not look at mortgages now with the ſame eyes as the reſt of 


the world ? ] 

If an accord be to do two things, and the defendant do one and Ral. Abr. 
not the other, this is no bar of the action, becauſe the plaintiff 229. That 
hath not any remedy for that which is not performed. mt 
ecuted, vide ſupra, and Plow. 5. 11. b. 9 Co. 79. b. 2 Jones, 158. 168. 2 Keb. 332. Salk. 76. 


T. Raym. 450. where it is ſaid, that an accord may be pleaded without execution, as well as an arbitra- 


ment; but guere, and fee Allen v. Haris, Ld. Raym. 122. Lutw. 1537. 8. C. James v. David, 
5 Term Rep. B. R. 141. | 8 


But if an accord be that the defendant ſhall do a certain thing 6H. 5. rr. b. 


at a day to come, in ſatisfaction of an action; if he perform it at Rol- Abt. 


the day, this is a good bar of the action, though it was executory 7 
at the time of the accord made, inaſmuch as he hath accepted it 
in ſatisfaction. 

If in zreſpaſs the defendant pleads a concord between himſelf and Raym. 203. 
the plaintiff, that he ſhould pay the plaintiff 3/. in hand, 8 ns 
ſhould undertake to pay the plaintiff's attorney's bill, and avers that 3 2 
he had paid 34, and was always. ready to pay the attorney's bill, Keb. 690. 
but he never ſhewed him any; this is no good plea, becauſe the ** © 
accord is not ſhewn to be fully executed. | J 

[50 performance of part, and tender of performance of the re- Levis v. 


lidue, 1s no good plea, BA... 2 


Where to debt upon bond the defendant pleaded payment of Balfon v. 
part before the day on which the bond became due, and a promiſe tt, 
i2 pay the ref? at a day to come, to which the obligee had agreed; (aj Allen = 
the Court held it no bar, it being executory. (a) For the ſame Harris, La. 
reaſon a plea to an action of trover that the plaintiff agreed 8 
to diſcharge the defendant of the trover in conſideration of his un- S. C. . 
dertaking to pay a ſum of money, was holden bad. (5) So a plea (5) James 
that the plaintiff and defendant agreed to ſettle all matters in diſ- . 
pute, and to bind themſelves in a penalty not to ſue each other. 

50 where a defendant pleaded that his ſeveral creditors, one of Heathcote 
whom was the plaintiff, had come to an agreement to accept a * ng 
compoſition in ſatisfaction of their reſpeCtive debts to be paid within | 
a reaſonable time, which he tendered and was ready to pay; it Reps 24 

. | Was : 
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_ 2Jonet2153. ment between the plaintiff and defendant, and J. S. the ſon of the 


Accord and Satisfaction. 


was holden that this was no plea to the action for the whole de- 
mand ; for the agreement is unexecuted, and the promiſe a mere 
nudum pactum for want of a conſideration. But per Buller J. if the 
defendant had aſſigned over all his effects to a truſtee in order to 
make an equal diſtribution among all his creditors, and they had 
been bound by the agreement to forbear, it might have been a 
good plea.) | 

Raym. 450. If in an indebitatus aſſumpſit, &c. the defendant pleads an agree- 


8 4 defendant, that the plaintiff ſhould deliver to the defendant cer- 


and Barber. tain clothes which the plaintiff then had in his cuſtody z and that 
| the plaintiff ſhould accept the ſaid ſon her debtor for 9/. to be paid 
ſo ſoon as he received certain pay from the king, due to him 
as heutenant of a certain ſhip, in fol ſatisfaction, Oc. and that 
after, ſo ſoon as the ſon received his ſaid pay, he was ready and 
offered to pay, Sc. and that he yet is ready; this is no good plea, 
for it doth not appear that there was any good conſideration why 
(a) Vide 2 the ſon ſhould pay, but (a) a bare agreement, without conſidera- 
5 tion; and admit the promiſe good, if not in writing, by 29 Car. 2. 
Agreement. cap. 3. no action lies thereupon; and therefore it ought to have 
been ſhewn that it was in writing; for when ſuch agreement is 
pleaded in bar, it muſt appear to the Court, that an action will 
lie thereupon ; for the defendant ſhall not take away the plain- 
tiff's preſent action, and not give him another upon agreement 
| pleaded, ; 5 
Lev. 189. If in covenant to permit the plaintiff to receive 100/. per ann. 
e ee rent, the defendant pleads a concord between the plaintiff and de- 
| fendant, that each of them ſhould deliver his part of the indenture 
into the hands of a third perſon, to be cancelled, and that each 
of them ſhould be diſcharged of all actions upon the indenture, 
and avers that he had delivered his part to the third perſon ; yet 
this is no good plea, becauſe it does not appear to be executed on 
both parts. Sed qu. the default being the plaintiff's, 


(B) To what Actions may Accord with Satisfaction 
| | be pleaded. 


4 Co. 1. AN accord with ſatisfaction is no good plea to an action (6) real; 
9 Co. 79. b. for a right or title to a freehold. cannot be barred by any col- 
(5) But in . . | 

lateral ſatisfaction. 


detinue, for | 
charters concerning a freehold and inheritanc*, an accerd is a good plea. ' 7 E. 4. 33. 9 Co. 78, 8 
in waſte againſt a leſſee for years, though in he tenet an accord is a good plea, becauſe a chattel only i 
to be recovered. N. Bendl. 35. Mo. 6. 9 Co. 78. But 6 Co. 44. contr. So in raviſhment de gark, 
and guare ejecit infra terminum. 9 Co. 78. An accord with ſatisfaction is a good plea in an ejeffion 
Frmæ; for an ejectment includes a treſpaſs, and they are ſo interwoven that they cannot be ſevered; 
and in all actions which ſuppoſe a wrong vi & armis, where a capias and exigent lay at common law, 
there an accord is a good plea, 9 Co. 77. Brownl. 134. S. C. 2 Brownl. 128. S. C. Godbe 149. 
In an appeal of wayhcm an accord with ſatisfaction is a good plea, notwithſtanding the writ be felonice. 
6 Co. 44. 9 Co. 78. So in artaint, 13 E. 4. 1. 6 Co. 44. Cro. Eliz. 357. Dyer, 75. If an accord 
be a good plea in a guare impedit, quare; and vide 11 H. 7. 13. b. 6 Co. 44. a» 2 Brownl. 125% 
129 · Brownl, 134. | | 


When 


Accord and Satisfaftion. 


45 


When a duty in certain accrues by the deed tempore confetionis 6 Co. 43. 


feripti, as by  covenanty bill, or obligation, to pay a certain 1 3583. 


nere 
the ſum of money; this certain duty takes its eſſence originally fac. ro. 
d only by writt d theref MT e Y Jac. 254. 
r to and only by Writing, and t erefore ought to be avoided by mat- S. P. 2 Roll. 
had . of as high a nature, though the duty be merely in the perſon- Rep. 187. 
en 2 A ty. : : 8 5 8 | k | 
But if in covenant againſt an aſſignee a breach is aſſigned, in Palm. 110. 
gree- not repairing the houſe, the defendant may plead an accord be- All. 39. * 
f the tween himſelf and the plaintiff, and execution thereof, in /atisfac- Cro. Jac. | 
| e : ; | 304. Co. 
cer- one Q exoneratione reparationum præd'; for no certain duty ac- Entr. 117. 
that crued by the deed, but the action is founded upon a tort or default . 125. 
: paid ſubſequent, together with the deed, and damages only to be re- 2 8 
him covered, which are in the perſonalty. Wing. Max. 
that 64. 9 Co. 79. b. 


An accord with ſatisfaction generally is a good plea in all actions 6 Co. 44 


hn. where damages only are to be recovered, Dyer, 759 
3 
a why 4 
ſidera- a | | | 
. 0) Of the Form and Manner of pleading Accords. 
o have | h | 
ent 1 5 and ſaſeſt way to plead an accord, is to plead it by - 9 Co. 80. 
n will : way o fatisfaftion, and not by way of accord; for if it is to Jide Rolle 
 plain- il pleaded by way of accord, a preciſe execution thereof, in every 04,3? 
part, muſt be pleaded; and if ther , : — TY Danv. Abe. 
eement a P z and if there be a failure in any part, the 241. 
| wks inſufficient ; but if it be pleaded by way of ſatisfaftion, the Stra. 573. 
r ann. e we need plead no more, but that he paid the plaintiff 107. 
4 = ſatisfaction for the action, which he received. | | 
denture Ito $a COVE pens by the heir of the reverſioner againſt the execu- Yelr. 124, 
a+ end E Wr or life, for not repairing, c. the defendant pleads 125. Be- 
ienture, il at the teſtator died 19 March, and that the 22 March concordat OG | 
on; yt . go between the plaintiff and defendant, that the de- Cutcliff; 
uted on Wi. p ant ſhould quietly depart and leave the poſſeſſion to the plain- iudsad by 
if, and that in confideratione inde the plaintiff did agree to diſcharge Croke: and 
mr the breach in non reparando, and-ſhews that the 25 March Williams 
e did depart, Oc. this is no good plea, becauſe the concord is laid, the 
fa ion acertain as to the time of his departure; and though he ſhews a — 
eparture within five days, yet he cannot help the original inſuffi- the depare 
iency of the concord, which is the foundation of all. ns”: gerne 
1 © | to have been 
A (5) real; l immediately. Noy, 110. 8. . cited. 
any col- Nap! 2 me for wares ſold and delivered, the defendant Voung v. 
c 5 Are he gave and delivered unto the plaintiff a beaver Hat — 
Co. 78. 8 - tstaction and diſcharge, &c. and that the plaintiff accepted Carth. 347. 
dare, only A 10 hat in full ſatisfaction and diſcharge of the promiſes, c. 4 
2 cron | : 1 replied protefiando that the defendant never gave him 2 Salk, 63.3% 
© be ſev J * hat in ſatisfaction and diſcharge of the ſaid promiſes, ps 
þiacito dicit, that he never accepted a beaver hat in ſatisfaction 60. 48 
Gocb. 149 d diſcharge, &c. O A isfaction x 
it be felon. Wiſe ouch ge, Oc. On demurrer it was inſiſted firſt, that the if- 
If on accu rind t * upon the giving in ſatisfaction, and not upon the 
Brownl. 12% 2 1 Wege e becauſe every gift or payment muſt be 
| him who gives or pays, and not by him who receives 
When it 
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—_ Attions in general. 
(a) Str. 23. it (a); but the Court held it well enough, and that the whole 
$194 matter concerning the payment, as well as the acceptance in ſa- 
tisfaction, would be tried upon this iſſue; as to the objection of 
its being pleaded to be given in ſatisfaction and diſcharge of the 
promiſes, Oc. when it ſhould be pleaded in ſatisfaction of the 
money mentioned in the promiſes, and not of the very promiſes, 
the Court held it of no weight. 

[It hath been ſince ſettled that this is the proper method of plead. 
ing; for there are two requiſites to a diſcharge, namely, payment, 
and acceptance; and a traverſe of the acceptance 1s an argument- 
ative denial of the payment.] | | 


Hawkſhavw 
v. Rawlings. 
Str. 23. 
Paine v. 
Maſters. 


Ibid. 573. 


2 


Attions in general. 


(5) A HE deſign of entering into ſociety being the protection d 
e our perſons and ſecurity of our property, men in civil ſoc 
oft quam jus P a 1 us Property, | 

proſequendi Ety have a right, and indeed are obliged to apply to the public for 
in judico redreſs, when they are injured ; for were they allowed to be their 


1 4 _ own carvers, or to make repriſals, which they might do in the 


Lit. 285. 
or otherwiſe 
a legal de- 
mand of 
one's right. 


Co. Lit. 28 f. 


a Inſt. 40. 
It implies a 


ſtate of nature, ſuch permiſſion would introduce all that income. 
nience which the ſtate of nature did endure, and which govern 
ment was at firſt invented to prevent: hence therefore they are 
obliged to ſubmit to the public the meaſure of their damages, and 
to have recourſe to the law and the courts of juſtice, which ar 
appointed to give them redreſs and eaſe in their affairs; and thi 


recovery of, application is what we call bringing an (6) action. 


or reſtitu - 


tion to ſomething. Co. Lit. 289. and differs from a writ of error, which is no action, but only 
commiſſion to the judges to examine the record, Cc. Jenk. 25. 2 Inſt. 40. Yelv. 209. Vet, if h 
writ of error the plaintiff therein may recover, or be reſtored to any thing, it may be releaſed by ti 
name of an action. Co. Lit. 288. b. Vide for this 2 Rol. Abr. 205. The ſuit till judgment! 
properly called an action, but not after; and therefore a releaſe of all actions is 1cgularly no bar of a 


execution. 


7 1 


Co. Lit. 289. a» Rol. Abr. 291. 


Under this head we ſhall briefly take notice, 


(A) Of the different Kinds of Actions. 


(B) In what Caſes an Action will lie, and for hon 
and againſt whom. 


(C) In what Caſes diſtinQ Things may be laid in ti 
ſame Action. : 
(A) Ul 
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Actions in general. 
(AJ Of the different Kinds of Actions. 


A {ONS are divided into criminal or civil; criminal are either 

to have judgment of death, as appeals of deatliy robbery, &c. 
or only to have judgment of damages to the party, fine to the 
king, and impriſonment ; as appeals of mayhem, &e. 

Civil actions are again divided into real, perſonal, or mixed; and 
here it may be proper to inquire a little into the nature of thofe 
real actions which were formerly in uſe, and how they came to 
be diſcontinued. | = oe 

Actions real, or relating unto lands, are either droitural, that is, 
of the right of the anceſtor; or poſſeſſory, which complain of the 
violation of a right of which they themſelves were poſſeſſed. W 
trral and peſſiſſory actions. Whether the action be dratural or pgſlaſſiry depends not upon whe. 
ther it complain of an injury to the demandant himfelf or to his anceſtor, but, whether it ſeek to 
recover the property or the pn. If the former, the action is are/tural ; if the latter, it 8s ry. 
Finch has ttated this correctly. Real actions, ſays be, ** where a freehold ſha be recovered, are 
60 P. HMalery, or in the right. Paſſeſſury, which are to recover a poſſeſſion, as all aſſiſes, writs of aye!, be- 
age, and coſenage. In the bt, which ate to recover a poſſeſſion mixt with the right. And both 
„ theſe may either be of a poſettion or 1ight in himſelf, or deſcended from his anceſtors, which we 
« call anceſtral. Real actions in the right, are either founded on the right, or for the mere right.“ 
Finch's Law, 257 8. Note—-The part referred to in the firſt Inſtitute in 1upport of the d»Arine of 


the text, mis. 1 Inſt, 164. is not at all referable to it, nor is the editor aware, that it is warranted by any 
paſſage in that book. ] 5 
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Co. Lit. 284. 
2 Init. 40. 
2 Wooddeſ. 


487. 


Co. L. it. 2 84. 
2 Inſt, 40. 


% 


[ This is not 
the true diſ- 
tinction be- 


The law always diſtinguiſhed between a right of entry and a Booth, 99. 
naked right to the land itſelf; andi therefore there were different ** . 
remedies; for to recover the naked right, the law only gave a writ — 7. 
of right; and in this action, the defendant at his election might 


put himſelf upon his country, or wage battle; but when the diſ- 


icilce had a right of entry, it was preſumed that the diſſeiſin was 
fre h and recent; and therefore the trial was coram paribus curtis ; ' 
but if the diſſeiſee did not come till the heir was ſeated in the poſ- 


leſion, and had paid relief to the lord, then the entry of the dif- 


ſeiſfee was taken away, and his title became doubtful ; and then 
they appealed to Providence in ſuch deciſions ; and if any freeman 
would, with his own body, defend the title of the poſſeſſor, the de- 
mandant was obliged to find a champion to enter the luts with him. 

But to recover the right of poſſeſſion, the ancient way was by Booth, 177. 
writ of entry, where the procels was by ſummons, grand cape be- 179. 
fore appearance, and petit cape aſterwards, as in the writ of right, 
and the general iſſue was diferfrvit vel non diffeiſevit 5 and this ifſue 
was tried by a jury, becauſe when the diſſcifin was freſh, they did 
not put it upon the hazard of a battle, as they did in thoſe cafes 
where the long poſſeſſion had mide the right doubtful. 

But in the writ of entry they recovered no damages; ſor that 
ſuch writ only demanded the freehold, and was not mixed with 
the pertonalty ; and therefore to recover the profits which are 
merely perſonal, they had an action of treſpaſs, which was he 
proper remedy for the damages ſuſtained. 

There were anciently only three ſorts of writs of entry, one 
againſt the diſſeiſor himſelf, the other, which was againſt his 
coffee, which was called the writ of entry in the per ; the third was 
after a ſecond alienation, which was called a writ of entry in the 
per and cui; but the ſtatute of Marib. cap. 30. gave a writ of entry 

„ * D 3 | | in 
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/ 


Booth, 175. | 
2 Init. 289. 


F. N. B. 191. 
Booth, 175. 
2 Iuſt. 153. 
3 Bl. Com. 
C. 10. 181. 
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48 '  - - _ "Mong in general 


in the pe, which did not lie at common law againſt an alienee at 


a third hand. | . 
F. N. B. 191. And as a man might have brought ſuch writ of entry of his own t) 
5 354 = diſſeiſin, ſo he might have brought it for the difleihn of his father, 5 
176 20, Or he might have brought it for a difleifin done to his grandfather, Jock 
3 Bl. Com. which was called a writ of aye!, or a difſeifin done to his great [th 
185. grandfather, which was called a writ of S, or any collateral ab 
couſins that/were more remote than brothers and filters, uncles and ad 
aunts, nephews or nieces; and this was called a writ of cofenage. 
Glan. e. 7. But becauſe the proceſs in a writ of entry became tedious, when = 
1 3 ſuch actions were removed out of the lord's court into that of the 
215. king, and thereby the proceſs which iſſued from three weeks to 
Vide Aſſiſe. three weeks in the lord's court, as depending fo many ſeveral (B 


terms in the king's court, therefore the aſſiſe was invented, which 
was in the nature of a commiſſion to put the diſſeiſee in poſſeſ- 
fion by trial at one aſſiſes; and this was fo ſudden and immediate 


a remedy, that the writ of entry became obſolete; and therefore t 
when the aſſiſe was the uſual remedy, the writ of entry began iſs! 
to be called a writ of entrypin the nature of an aſſiſe. med 
So thewrit There were likewiſe other remedies, as the formedon in remain It 
of guad ei der and reverter, and a formedon in deſcender, which were given by ay 
deforceat, . mg. 5 F x 
+6 was the ſtatute de dons, which created eltates-tail. any | 
given by a ſtatute paſſed in the ſame year with the ſtatute de doris, viz. 13 E. 1. c. 4. and occaſioned by it. Were 
F. N. B 20 But the proceedings on theſe real actions being dilatory and ex. 9 
. Frog penſive, and in many caſes concluding the party upon one trial, vr 5 
ment, more commodious method was contrived to diſpute the title hf. 
3 Bl. Com. lands, which began in the reign of Heu. VII. in this manner; by op 
6. $1+ 22% forming a term for years, and then the leflees bringing an ejeCt hic! 
ment to recover the term, and thereby to aſſert the title of the _ 
leſſor of the plaintiff: before this time, if a termor for years, who 80 
only claimed as a bailiff to the frecholder, had been ouſted of hl . 10 
poſſeſſion, he had only a remedy to recover damages in ejectme ni . 
Jenk. Cent and could not recover the term itſelf (a); but in the reign of 3 
1 ee Hen. VII. the courts of equity having obliged ſuch wrong: doer t 3 
* a ſpecific reſtitution, the courts of law likewiſe gave an habere fi of 50 
+ - zas poſſeſſionem to recover the term in ſpecie. laben 
term itſelf was recoverable only by covenant againſt the ler. Fitz. Eject. 2. P. 6 R. 2. F. N. B. 143. 1 | 
So early as the reign of E. 4. it was ſaid by Fairfax in argument, that the plaintiff in ejectione fim vuſe for 
ſhould recover poſſeſſion of his term, as he would in a guare ejecit infra terminum. 7 E. 4+ 6. b. gg 
Perſonal actions are ex contraFu, or thoſe founded on contrach 85 15 
as debt, which is to reſtore the thing in numero ; or detinue, whicl 0 ta 
1 is to reſtore the ſame in ſpecie, or damages, where it cannot! 2 1a! 
or which ko: alto a8; g Fs n merul here 2 
wide the fe. had; alſo actions of account, covenant, aſſumpſit, quantum Id fot 
veral heads. quantum valebat, and annuity. 80 2 
Vide heads Or ex delicto, as treſpaſſes founded upon force, which are trek CC. ; 
Treipaſs, paſſes vi & armis, or upon fraud, which are actions upon the cal -01gh | 
Os 90. *Phercfore if 2 man mers th d hattels of another WF" 
Converſion, "WEE TUE good * a Uf 1 
and Actions lawful means, as by bailment, borrowing, or pledging, he can". k 
on the Caſe. have an action of zreſþaſs, but muſt bring detinue or trover, b as h 
cauſe the party had not violated his poſſeſhon. | 7 N 
1 8 tit. g So where a man comes to buy gobds, and they agree upon! rel no 5 
Over an 


- 7 : 3 72 ; : 
Cenrriten, Price and a day for the payment, and the buyer takes them * 


Cz 


Attions in general. 1 


* | $0 trover lies, but an aſſumpſit for the money, becaule the proper- 

| | ty was changed by a lawful bargain. : 

"TY If I borrow a horſe to go to Dover, and go to other places, the Roll. Rep. 

15 owner may have an action on the caſe againſt me, for exceeding 128. 

her, the purpoſes of the loan; for fo far it is a ſecret and fallacious 

ew abuſe of his property, but no general action of z#e/pa/5, becauſe it 

eral is not an open and violent invaſion of it. | 4: 

and Where the act is lawful, as the fixing a ſpout, and the conſe- S Mod. 272. 

e. guence is injurious; the remedy is by caſe, and not treſpaſs. 1 

_ | Forieſc. 212: 1 Sua. 634. 

k. ; . . f 

9 (B) In what Caſes an Action will lie, and for whom, 1 

which and againſt whom. gg, ,. 2 

oſſeſ- ZW „ 333 | e ee Ae 5 4 . 

en * clear, that for all injuries done to a man's perſon, reputa- : (See infos A nag 

refort tion, or property, he ſhall have an action, and that for every „% 1 5 

began right he is to have a remedy : for want of right and want of re- jasid.) . 
medy are the ſame thing *. 9 85 a 

math It is alſo agreed, that where a perſon has ſeveral remedies, he Colin fg Se 

ven by may chuſe which he pleaſes ; but he cannot deviſe or lay hold on Stile, 4. As 4 
any but thoſe preſcribed by the laws of. his country; for if this 537 2. 

«a byit. ere allowed, it would be conftituting as many actions as there Al. As 77 

and ex re men, which would be highly inconvenient. | 657 


But in this the great difficulty is, when a man ſhall be ſaid to Vide Limie 
bare ſuffered an injury, or to have ſuch a right as will entitle him . 

o an action; and here the rules eſtabliſhed by that ſociety, f 
which he is a member, muſt govern; and therefore, though a 

nan has a right, yet if he be barred by the qtatute of limitations, 

he can have no remedy. z FE 

So if I promiſe by word only to convey lands, or to give goods, Yelv. 106. 
ithout delivering poſicion, or if I promiſe to (a) build a houſe 3 
vithout conſideration, &. though by the laws of nature theſe pro- 9b 8 
uſes are binding, yet no action lies; for without deed duly ſealed 13. Roll, 
nd executed, or without conſideration, no property is altered ; Hr wy ” 
nd every ſuch promiſe is eſteemed, in the eye of the law, .to be e 


| trial, 4 
title to 
ner; by 
n ejett 
of the 
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habe re fe 


d carpenter 
dun pactum unde non eritur actio. : undertakes 


J. B. 148. M. ö Sf to buiid a 
biene firms ouſe for me, and does it ill, an action en the caſe lies againſt him. Keiw. 72. Roll. Abr. 9. Jo if a carpen- 
ff * i promiſes to repair my houfe before ſuch a day, and does not do it, by which the houſe falls, an ac- 
; a 's cn: the Caſe lies. Roll. Abr. 9. but for this vide Afſumpſir and Acton on rhe Caſe, 
contra : Pt 1 
ue, whit So in caſes where there may be damnum abſque ieifurid, the party Roll. Abr. 
e an have no action; as if a ſchool be ſet up in the fame town 17 69 
mn meruh cre an ancient ſchool has been time out of mind, by which the Nez, 184. 
x Ii ſchool receives damage, yet no action lies. SE 
h are tr So if J retain a maſter in my houſe to inſtruct my children, 1 4-47. | 
| ugh thi by 011. Abr. 
n the ca gh this be to the damage of the common maſter, yet no action ee 
another b 17 I 8 5 | | "WAP Eels : f 
he cant Lf I throw out windows in my houſe which overlook my Norris v. 
a 'ghbour's houſe, and break in upon that privacy which hie be- 3 Tits: 
) 8 . . * 30 
be enjoyed, yet no action lies. : Ty C. P. Th: 
upon! wh Cherrington v. Abney, 2 Vein. 646, was cited in the argument, but the Court thought 3s 45- 
ec po F — no Attention, - / ts N 
hem av? OL, I. , 2 Wy 


50 
3 Bl. comm. No action lies for the fees of a counſel, or phyſician; they be. 
ing given as a mere gratuity. HE | 
4 1erm Rep. 317. 2 Atk. 332. | 
Ruſſell v. 
the Men of cularly named; bodies corporate, and perſons 9 incorporated, 


28. Chorley 


v. Boicot, 


Devon, 2 


Jerm Rep. 


667. 


(a) Such are 
the ſtatutes 


of hue and 
cry, &. 


Co. Litt 128. 
Vide the ſe- 


2 Bult. 31. 
SiG 4.35 , carrier that hath goods delivered to him, a ſherift who hath levied 


3 a . . : » 
though the maker is chargeable in reſpect of his wager, 09 


Attions in general. 


The parties to civil ſuits are, individuals, who muſt be parti. 


rendered liable to be ſued, and capable of ſuing by the proviſions 
of particular acts of parliament(a). The inhabitants of a county or 
diſtrict, unlefs ſo embodied, cannot be called upon to anſwer a. 
vilitèr for an injury ſuſtained in conſequence of any breach of then 
public duty; for collectively, and 3½ inhabitants, they are not 
otherwiſe objects of civil juriſdiction. ] 5 | | 

As the law grants redreſs for all injuries, and gives a remedy 
for every kind of right, ſo it is open to all kinds of perſons, and 
none are excluded from bringing an action, except on account of 
their 1 or their country; as men attainted of treaſon or fe. 
lony, popiſh recuſants, perfons outlawed or excommunicated, 
convict in a præmunire, or alien enemies. | 

A man that hath a ſpecial and limited property in goods, as! 


y Wd. TOs 
Sand, 5 2 goods, a bailee who hath goads in his keeping, Sc. ſhall have ac- 4 
4s 8 588. tions againſt ſtrangers who take them away, becaulc they are an- <a 
Oro. | 3 ſwerable in damages. to the abſolute owner. ring 
De,, 98, 99 N . 
Sid. 438. So a man who has cauſe of action againſt two, may bring ita rt 
| againſt which he pleaſes; as if A. takes the goods of C. and J by t] 
takes them from A. C. thall have his action againſt A. or B. 2 and 
his election, becauſe both damnified C. in their taking. ritt 
Alteyn, 3. So if two of the ſheep of 4. have been loſt, and one of them rt 
Remi found again, and the ſhepherd of A. aſſirms it to be one of them e 
ty. Rol. whereupon A. pays for the feeding of it, and cauſes it to be ſhom pals 
Abt. 10. and marked with his own mark, and aſter the ſhepherd knowing tg 
1 8 this to be the ſheep of A. falſely and fraudulently affirms to teen 
bailiff of the manor, to which waif and {tray belongs, that tee «=: 
ſaid ſheep is a ſtray, whereupon the ſaid bailiff ſeizes it, Sc. 44 5 
may have an action againſt his ſhepherd, for that by his falſe pra ace 
tice he hath created a trouble, difgrace, and damage to him ; anjMF*7i'«- 
though he hath good caule of action againſt the bailiff, yet this wil bs 
not excule the ſhepherd. Wc: 
Aheynz 3. 90 if one flander my title, whereby I am wrongfully di any 
turved in my pofleſſion, though I have remedy againſt the troy q 
paſtor, yer I may hare an action againſt him who cauſed nv 
dilturbance, | | | ike 
Carth. 58. If there are feveral proprietors of a ſhip which hath uſual THR 
1 tranſported goods for hire, and a maſter placed therein by f 3 
Salk. 440. part-owners, who hath 6o/. wages ſor every voyage from Lad "i 
pl. i. 3 Lev. to T. and F. S. without making any contract wita the part-0wnt! "ke 
| dork LE and none of them being preſent, delivers certain goods on boar re: ; 
$l.ow. 29. to the maſter, to be carried for hire from London to T. and ff 
Vern. 297, ſhip fafely arrives there, but the goods are ſpoiled through the WS. ...... 
W. rn. 675 glect of the maſter, an action lies againſt the part-owners; i ag N 
8 Rios. dy . 


% 


Actions in general. Cs : 51 


be⸗ the proprietors in reſpect of the freight, at the election of the : 2 Mod. 446. 


intifk tra. 505. 
plaintiff. | | | But C whe- 
ther all the part- owners are not to be ſued ; but clearly, if they are not, it muſt be pleaded in abate- 

\arti- ment. Stra. 553+ 820. 2 Bl, Rep. 947. A perſon attainted is not to be charged with civil ſuits but 

| ted by the leave of the Court, or of a judge. Feſter, 61. 

A z « : 975 


iſions ä 

) In what Caſes diſtinct Things may be laid in 
3 the ſame Action. 

then 

te not 


THE diſtinction herein, with reſpect to real actions, depends 8 Co. $7. 


on the different kinds of writs; for all original writs are of but for this 


0 by . 2 2 ; . d F.N. B. 
1 two ſorts, viz, breve nominatum & innominatum; the fir{t contains Kin Owen, 
25 mn the time, place, and demand, very particularly; and therefore in 11. Kelw. 
mY ſuch writ ſeveral lands by ſeveral titles cannot be demanded in 105. Py 
or fe- . . « : 5 145. 2 
a the ſame writ; the other contains only a general complaint, with- Brounl. 254. 
ears out expreſſing time, damages, Sc. as the writ of treſpaſs, quare 
. clauſum fregit, &c. and therefore ſeveral lands coming to the de- 

5 


o Teviel mandant by ſeveral titles, may be demanded in ſuch writ. 

| As to perſonal aCtions, the difference ariſes from the above- 
mentioned diviſion of perſonal actions, viz. ſuch as are ex con- | 
tractu, and ſuch as are ex delicto, or founded on a fort, therefore debt Oro. Car. ac. 
on an obligation and on a mutuatus may be joined, becauſe the 346, Vent: 


rave dc- 
Are als 


NO | | 66. Keb. 
bring i writ is general, and the declaration. upon both will be warranted 2 47. IT 
0 by the authority given by the general words of the writ ; ſo debt Joinder in 

l and detinue may be joined in the ſame writ, becauſe there are Action, 97. 

OT B. a 3 1 > 2 a s Regitter, 95. 

writs in the regiſter, in which they are both compriſed in the ſame 139- 

c them i writz ſo debt upon a leaſe and for clothes, they being in the (a) The 

of ahem words of the ſame writ z but debt and account, or debt and treſ- due reaſon 


paſs (a) cannot be joined. | | why actions 


be ſho! 1 : ; may or may 
- 9: be joined, is not the difference of the defendants pleas ; for if tht were the reaſon, debt 
known upon an obligation, to which the plea is non &# fafum, and on a mutuatus, ni! debet could not be 
ms to the joined; therefore the true reaſon ariſes from the difference of the proceſs, and the fines paid on tak- 
that the ing out the original; for in debt the old proceſs was ſummons, attachment, and diftreſs, and on taking 


out the original a fine was paid to the king, which was in proportion to the ſum demanded ; but in trei- 
pals the proceſs was a capias, becauſe the man that had committed a tort might be ſuppoſed to fly from 
Quitice; and in this. ation the Court ſet a fine on him in proportion to his offence, and levied it by a 
otiatur.+ Gilb. Hiſt. C. P. 6. | 


t, Cc. 4 
falſe pra. 
him; an 


i 1 | 23 3 
et this Wk In perſonal actions ſeveral wrongs or treſpaſſes may be joined, $ Co. 87. 


becauſe they may be compriſed in the fame writ, and ſo may ſe- 1 

veral actions on the caſe, where the caſe is of the ſame kind; as Rae 4” 
an action for a fraud on the delivery of the goods, and on the war- [(5)Thedif- 
anty of the ſame goods, being both on the contract; ſo againſt a f<vlty as to 


| : | what counts 
ommon carrier on the cuſtom of the realm, and zrover may be 


»fully di 
i the tuch 
cauſed lt 


th uſual . : : k : may be join- 
at * oined, becauſe both on the fert, it being a violation of the cuſtom ed in the 
rein L ot to deliver the charge (6). | _——— 
rom £9 Length met with an eaſy ſolution : any cones that admit f rhe ſame plea, and are folltaued by the fame 

ar t-OWNU BS: „, may be included in the ſame declaration; but counts which tequire a d:/7erent plea, or er ceive a 
ds on bon Herent judgment, cannot be joined; and yet the cavie of action comprized in ſuch counts may in both 

T and fi les be identically the ſame. Thus, a count againſt a carrier on the cuſtom of the realm and one in 
„ n Wer may be joined, becauſe the plea and the judgment proper to both ate the ſame 3 bat, inſtead of 
pugh the Men: uon the cuſtom of the realm, ſubſtitute a count in aſſumpſit againſt the carrier, and trover 
owners; ! anno be jg ned with it; becauſe the plea to esch is different, Biown v. Dixon, 1 Term Rep. 276» 


44, 8 . 10 11. + ; 
v. Coon, 3 W. I. 3 54. Dickon v. Clifton, 2 Wil. 319.] ]! ; 
| E 2 But 


ny 


52 Attions in general. 1 


2 Lev. 101. But actions founded upon a tort and upon 2 contract cannot be 


| K o . WP . . 

ory oy joined, as afſump/t and trover againſt a carrier; for though thele 
12Mod, 73. come under the general head of actions on the caſe, yet they are 
See Ld. _ more diſtin caſes than debt and (a) account, which cannot be 
Nin. 53. joined . 

'Salk. 10. : 


3 Salk. 204. 5 Mod. 85. Comb. 332. (a) Bro. Joinder in Action, 97. 


e If trover and «/ſump/it are joined in one action, and upon not 
Bromwelt, Zuilty the jury quad the trover find for the defendant, and guaad 
the qſumpſit for the plaintiff, yet he ſhall not have judgment, for 
theſe cannot be joined in the ſame action, and the ſeverance by 

the jury will not help it, the declaration being naught at firſt. 
Alleyn, 9. One action will lie for entering the houſe of the plaintiff, break- 
woman 13. ing his cheſts, and carrying away his goods, and for beating his 

Raju. 274. ſervant per quod ſervitiuim atuifit. 

tr. 635. | | l 
Ero. Car. If in an action upon the caſe the plaintiff declares, that whereas 
at 3 accommodaſſet to the defendant a gelding ad equitand* ab L. uſque 
(5) But the I. & widem ſaluo deliberand” to the plaintiff, the defendant intend- 
plaintiff had ing to deceive the plaintiff, rid upon the ſaid gelding from L. to . 
. and E. unto L. again, and by that riding ſo much abuſed the ſaid 
oe; but horſe, that he became of little value; and though the plaintiff a 
per Hebart, E. demanded a re- delivery of the ſaid gelding, yet the defendant 
on i: pj refuſed, aud yet doth reſuſe to deliver him, and hath converted 
e the ſaid gelding to his on uſe; this declaration is not (5) good, 
red for the becauſe it contains diſtinct matters, for part is founded upon the 


| - | 
een contract, and part upon the hrt, which are ſeveral cauſes of ac- 
claration. tion. 


Jide head of Amendment and Jesfail. | 

Hob. 249. An ejectment and aſſault and battery were joined in one writ, 
—_ _ and not guilty pleaded, and a verdict and entire damages given for 
and Winch the plaintiff; and it ſeems to have been aided aſter verdict. 
held the writ naught, but the damages being found ſeverally, the plaintiff releaſed thoſe for the battery, 
and had judgment for the ejectment. | - | 


Yelv. 63. Where one hath a right to recover in the ſame kind of action, 
ee e though he derives his right from different titles, yet being con. 
Brownl. 86. joined in him, he may recover in one action; as if in debt upol 
e Se 2 3 E. G. c. 13. for not ſetting forth tithes, though the plain. 
8 * tiff ſhews, that by preſcription the rector of A. hath had two 
SCH parts, and the vicar of A. the third part of the tithes there, and 
| that the ſaid rector and vicar, by ſeveral leaſes, did demiſe to tit 
plaintiff, whereby he became proprietarius of the ſaid tithes, and 

the defendant ſowed, Wc. this action is well brought, for though 

the vicar and pariſon could not join, becauſe they claim ſeverallſ 


by divided rights, yet when both titles are conjoined in of 


perſon, the matter of the title is alſo conjoined ; and this being 
perſonal action and founded upon a wrong, it is ſufficient to ſhe 
generally, that the plaintiff is /irmarius or proprietarius of the tithth 
without ſaying by what title. 

If A. being ſeiſed of a third part of a meſſuage, &c. itt fee, de 
miſes the ſame to B. for years, who aſſigns to C. and A. by 1 
TY i 8 
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yet 
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ſhe 
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for 
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nan 
1 
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1 zuin and fale enrolled conveys his reverſion to D. and his heirs, Warnford. 
heſe who was then ſeiſed of another third part in fee, and afterwards 3 Eliz. 
are te ſaid D. leaſes his third part alſo to the ſaid C. for years, and Oben, 11. 
t be dies; and his heir by bargain and ſale enrolled conveys the rever- S. C. 

ſion of the ſaid two third parts to E. and his heirs, after which 
waſte is done; E. (a) may bring one action of waſte upon theſe (<) Any the 
1 ſeveral leaſes, for that neither the intereſt of the terms nor of the 3 2 
cat inheritance were ſevered or divided to ſeveral, but were in one aſſignment 
for N at the time when the waſte was done. 8 waſte " 
3 one an 
S by the ſame thing. Per Pepb. Ch. Tuff. Lide head of I aſte. 
— If in covenant the plaintiff ſhews that A. was ſeiſed in fee of Cro. Jo 
ig his one meſſuage, and poſſeſied of another for a certain term of years 1 1 rs 
| yet enduring, and let both to the defendant for a leſs term of st. John. 
| years, and that the defendant did covenant to repair, c. and Lev. 110. 
hereas ſhews that A. by one deed did grant to the plaintiff the reverſion 5 C. citede 
« uſque in fee, and by another the reverh on for years, Wc. and that after 
ntend- the houſes were out of repair, Sc. this action is well brought, 
to E. for as upon ſeveral leaſes or „ gh ſeveral grants of a reverſion 
he ſaid vne action of waſte lies, ſo for the fame reaſon one writ: of cove- 
ntiff at nant will lie. ; 
endant But one cannot in the ſame action join a endl xoninſt one in Hob. 38. 
nverted his own right, and a demand on him as repreſentative of another; Harend and 
) good, ns if in a/uwnp/t againſt an adminiſtrator, the plaintiff declares And. 248: 
don the upon a ſale of goods to the inteſtate for 200/. and upon another S. P. For 
s of ac- ſie to the defendant herſelf for 27/. and that upon account the ry vide 
ead of Ex. 
detendant was found indebted to the plaintiff in theſe ſums, and cums ans 
promied, Wc. the declaration is naught, for the charge being in Admiaif. 
ne writ fereral manners, viz. in his own right and as adminiſtrator, it 8 
wen for ought to have been by ſeveral actions. „ 
x. Moor, 419. Hob. 184. Noy, 19. Vent. 268. 2 Lev. 110, 111. 228. 2 Keb. "As 3 Lon 74. 


thee battery, 
| Where the ſame perſons are aſfignees of l two ankrupls under 


eparate commiſſions, they cannot join in the ſame action a jdint 


f action ebt due to both the bankrupts with ſep arate debts due to each. 


21ng con. 

ebt upon 

he plain- But where the ſame perſons were ee of A. mic B. and 
had two ixewiſe aſſignees of C. and they declared as ſuch for. a joint de- 
ere, aul land due to all the bankrupts, ſuch declaration was holden good 
uſe to the don a motion in arreſt of judgment. ] | 


thes, and 
or though 
ſeverallſ 


Several perſons may join in an action where their intereſt is 
ont ; as if the ſeveral cattle of A. and B. are diſtrained, and C. 
1 confideration of 10/. to him paid by A. and B AC and 


ed in oe romiſes to them to procure the cattle to be re- delivered to them, 
lis being? they are not re- delivered accordingly, one joint action lies, for 
nt to ſhe# e conſideration is entire and cannot be divided. 

the tithes BW So if A. hath one mill and B. another in the ſame manor, which 


hey have uſed to repair, and time out cf mind all the. grain which 
4 ground and ſpent in the houſes of the tenants of the ſaid ma- 
r, and was not ground at one of the ſaid mills, hath always, and 


E 3 


1 fee, (t- 
l. by bar 


ought 


Hancoclæ 

and others, 
aſſignees, v 

Hayward, 


Ter. Rep. 433 


Streatfield 
and others, 
aſſignees, v. 
Halliday, 3 
Ter. Rep. 
779» 
For this vide 
head of 
Jointenants, 
Stile, 156, 
Roll. Abr. 
31\, S. Co 
ee; 


2 Lev. 27. 
Litheley ai 
Corytoa. 1» 
2 Keb. 634 
2 Sand. 115 
Vent. 107. 
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N Attions in gencral. 
8. c. agreed ought to be ground at the other, and C. a tenant of the ſaid me 
per dan nor, grinds at another mill, Ge. A. and B. may join in one action 


Curiam ; but 
Randy 3 againſt C. for the damage is entire to both their mills. 


plaintiffa had declared that ail the grain ought to be ground at thyſe two mills, or one of them, which { 
might be if all ought to be ground at one ct the milis, and notuing at the other, tor their expedition 0 
they praycd a nil cape per billam. . 
3 Lev. 362. If within the pariſh of 4. there is a cuſtom for the pariſhionen 
ke» Sr yearly to elect two perſons. to be churchwardens there, and at 8 
. Bramp- 1 Cc 
Non. cording to the ſaid cuſtom B. and C. are elected, but the ſutro. 
| gate of the biſhop refuſes to admit and ſwear them into the fail 
office; upon which they bring a mand amis „and he falſely return m 
a cuſtom for the vicar to chuſe one churchwarden, and that there. be 
fore he cannot admit both the ſaid parties, but is ready to admit e 
one of them; they may join in an action for this falſe return, for 5 
the mandæmus and whole proſecution thereof was joint, and this La 
is no oſſice of profit, nor action brought tor that, but for the un. for 
| juſt return. | Ft 
+ Ley. 363. So if the regiſter of the biſhop refuſes to des a licence of: 
Lide 12 chapel for a conventicle, according to 1 WW, & MM. c. 18. and upon | 
JAM 3496 ac] 
371. a mandamus to do it makes a falſe return, ſeveral of the inhabit "i 
ants may join in one action againſt him. *Y 
Dyer, 19. But if one man calls two other men thieves, and ſhews in cet. * 
1 79. tain of what, &c. they ſhall not (a) join in one action againſt hin tr. 
| 5 Hg for the wrong done to one 1s no wrong to the other. off 
S. P. (a) So in falſe impriſonment. Dyer, 19. Nor will So action lie againſt two perſons fr £ 
words ſpoken by both. Style, 244. [2 Burr. 984. Action again huſband and wife, for word ( 
ſpoken by wife; and action l hutband only for words ipoken by him, cannot be conſolidate for 
Swithin v. Vincent, 2 Wilſ. 227.] \ 
Kelw. 55. 80 in aflault and battery; for the battery done to one canm e '7: 
1 be the ſame as that done to the other; and one battery may hun oin 
» 
17. Reg. 105. more than the other. A 
Owen, 106. batt 
Dyer, 351. If a man holds ſeveral lands of ſeveral! lords by heriot cuſtoni the | 
and to deſraud them of their heriots makes a fraudulent gift of al 
his beaſts heriotable, all the lords may join in one action upon 1 We: 
13 Elix. c. 5. | . 
Dyer, 3700 If two joint owners of a ſum of money are robbed upon of 4 
highway, they may join in one action againſt the hundred entir 
which, Oc. otherwiſe if the ſums are ſeveral, and ſeveral pr 
perties. 
— 


. 68. If 4. delivers goods to B. to deliver over to C. and B. does " 
e. _ deliver them over accordingly, but converts them to his own uk 


there faid Either A. or C. may have an action againſt B. but both ſhall md 
that they have an action, but he who firſt begins his action ſhall go on wi 


ld not 
och join. the ſame. 


3 Lev. 20g. If A. is ſeiſed in fee of the reverſion of a cloſe expectant up 
1 a term for ycars, and B. is poſſeſſed of another cloſe adjoini 
4 Burr. thereio, between which cloſes there runs a rivulet, and B. fie 
2141. ace. it, per quod the cloſe of A. is ſurrounded, fo thas the timbe 
1 trees, c. become rotten; A. in reſpect of the prejudice to lh 

reverſion, may have one 2 ion, and the termor in reſpect « of th 


poſſe lia 


Mr 


actions Local and Tranſitory, - 55 


| m+ WW poſeciion, and of the ſhade, ſhelter, c. may have another action, 
lion and a ſatisfaction given to the one is no bar to the other. | 
One action will not lie againſt ſeveral men for ſpeaking the Palm. 313. 


„ which {ime words; for the words of the one are not the words of the Adjudged 

pedina other, and can no more produce a joint action, than their words after a ber 
and töngues can be ſaid to be one. | dict for 

ionen | plaintiff, 


| Cro. Jac. 647. S. C. adjudged. Bulſt. 1 5. S. P. but there ſaid, that it was otherwiſe in the ſpiritual 


3d at- court, for that one libel may be againſt ſeveral perſons. 
ſurro- | | | 
ze fall But if two men procure another to be indicted falſely for a com Latch. 262. 
-<turn; mon barretor, he may have an action upon the caſe againſt them 59 if two 
| hk h in ſtrickneſs the | f u net th ' conſpire to 
there. both; though in ſtrictneſs the procurement of one is not the pro- maintain a 
admit curement of the other *, | ſu. t, and one 
5 5 7 5 | | | only gives 
rn; for money. Bro. Joinder in Action, 47. Fitz. Error, 31. Fitz. Maintenance, 15. So in tieſpats. 
nd this Latch, 262. ide head of Treſpaſs. So one decies tantum lies againſt all the jurors who take money, 
the uns for they all give but one verdict, and are but one jury. Bro. Joinder in Action, 5. 47. 100. 108. 


Fitz. Decies tantum, 1. 4. 6. It is in the nature of a conſpiracy. It is one joint, entire act. 


1ce of 1 
nd upon 
inhabit 


[Where there are two or more bailiffs, &:, of a borough, a joint Schaldam v. 
| action will he againſt them under the ſtat. of 3 Ges. 3. c. 15. rs 
for refuſing inſpection of the books and papers wherein is entered 43. 
the admiſſion of freemen, though the words of the ſtatute are in 
the ſingular number, “ mayor, or bailiff, Sc.“ for the breach f 
truft in one, is a breach of truſt in both, they being in law but one 
officer, : ed | 
One action, it ſeems, will lie againſt all the coroners of a county Freem, 191. 
for a falſe return to a capias uilagatum. | 
Where two partners contract to pay a certain ſum of money Byers v. 
equally out of Heir private caſb, to a third perſon, they muſt be 3 5 
| jointly ſued upon this contract, for it as joint. | e 
A man cannot declare againſt one defendant for an aſſault and: Stite, 183. 
battcry, and againſt the other for taking away his goods; becauſe z dsed. 


8 in cei⸗ 


aft him; 


» perſons ſi 
e, for word 
conſol;datel. 


1e Cann 
may hut 


| . 3 And are 
t cuſton che treſpaſſes are of ſeveral natures, and againſt ſeveral perſons f. LY oY 
| gift of al tin cauſes of action. 


1 upon d 1c A. leaſes for years to B. and C. rendering rent, and C. aſſigns Palm. 283, 
| ns moiety to D. and after rent is arrear, A. may bring one action 

of debt for the rent againſt B. and D. for the reverſion remains 

entire, | 


I npon ti | 
1undred If 
everal pil 


5 


B. does 10 | | | 
is own uk | 
| h {hall 0 7 | hs 7 

g en Actions Local and Tranſitory, 
ectant ij | — | 
fe adjourn 


and B. tid 


\ RIGINALLY all actions were tried in t'ie pre per coun- 7 Co, 1. 


the timbe ties in which they aroſe, purſuant to the mexim, vicini vici- 5 55 CO 
judice * fi pref muntur ſcire + this created no inconveniency, for © * 
ſpect of al men being anciently in decennd they were ealily come at, the 

poilcui 5 ; 3 decenna 
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Aﬀtions Local and Tranſitorp. 
decenna being reſponſible for their appearance; but when thg 
cuſtom of the decennary began to wear off, men uſed to fly from 
their creditors, and this begot the diſtinction between laca! and 
tranſitory actions; the firſt relating to lands, which muſt be tried 
where the lands, lie; the other, a debt or duty adhering to the 
perſon wherever he fled: hence men omitted to date their con. 
tracts from any certain place, and began their obligations with a 
noveriut uniuesſi: when this diſtinction was eſtabliſhed, the licence 
it gave was ſoon abufed to a great degree; for plaintiffs would 
lay their actions far from the place where the fact was done; aud 


the defendants, for fear of being outlawed, were neceſſitated to 


carry their witneſſes into that county, how far ſocver remote 
from the place where the cauſe of action aroſe. To remedy this, 
| « The 6 R. 2. c. 2. provides, That to the intent that writs of 
Titz. Brief, ce debt and of account, and all other ſuch actions, be from hence- 
18 23. 44» 8 5 8 5 : 
274. 649, © forth taken in their counties, and directed to the ſheriff of the 
691! „ county where the contracts of the fame actions did ariſe ; it is 
ue AR &« ordained that from thenceforth on pleas on ſuch writs, when it 
ſowing reign © ſhall be declared that the contrac hereof was made in another 
by ſtatute 4 & county than is contained in the original writ, that then incon- 
1 cc tinently the faid writ ſhall be abated.” „ 


it was par- 
ticularly directed that attornies ſhould make no ſuit in a foreign county. ] 


Z Init. 128. 


71!b, Hiſt, This was intended to have confined all actions to their proper 


5 P. 89, counties; but as it would have created greater miſchief than it 
; was intended to prevent, if a creditor could not follow his debtor 
into another county; and as the ſtatute is ſo worded, that it only 
preſcribes that the declaration ſhall agree with the writ, as to the 
place, the judges conſtrued it ſo as to impower them to change 
the venue, and thereby oblige the plaintiff to give evidence of the 
fact within the county where the writ is brought; and this m 
effect tends to abate the writ according to the itatute z and her, 
we (hall conſider, 
(A) What Actions are Local and Tranſitory. 
(B) In what Caſes the Court will change the Venue, 
Tn (A) (a) What Actions are Local or Tranſitory. 
eTIONS ON | a * 
penal ſta- | A 
rates moſt A LL actions real or mixed, as treſpa/jes, quare clauſum fregth 
de laid in ; 


e ee eſectment, waſie, Sc. muſt be laid in the county where tit 
110 0 1 iy £4 7 

county, wide lands lie (5). 

A ties i tam, letter C. Co. Lit. 222, 6 Mod. 222. [(Z) If not laid fo, it is cauſe of demurtt* 
2 Bl, Rep. 1070s ] e 


Cro, Car. So an action of debt for rent, againſt an aſſignee of a term, 
es. * on the privity of eſtate, is local, and will lie no where but 
+. Cornwall, that county where the lands are. e 
„„ „ | 
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the grantees, brought debt for arrears incurred in their life-time, 5 
and laid his action in the county where the lands lay; and on ap- 
plication of the defendants to have it tried elſewhere, ſuggeſting 

the plaintiff's power and intereſt in that county; it was holden a 


go where A. granted a rent-charge to B. and C. for their lives, Hob. 37, 


and the lands out of which it iſſued came to the defendant after ere N. 


Counteſs of 


che death of A. and the plaintiff, as executor of the ſurvivor of Leiceſter. 


L 


local action, and not triable elſewhere. 


4. as aſſignce of a feverſion, brought covenant againſt the aſ- Carth. 182. 
fenee of the leflec, on an expreſs covenant between the leſſor and 2 
the leſſee, for payment of rent reſerved out of lands which lay in Salk. 80. 


Ireland, and which was made payable in Lendon; on plea to the pl. 1. 3 Mod. 


juriſdiction of the Court, it was held that though ſuch action may 336. Show. 


3 2 < . S, C. 
be maintained here by the (a) leſſor againſt the leſſee, yet that by 6 Mol. 194- 


the aſſignment the privity of contract was deſtroyed; and there 8. C. cited. 


being nothing but a privity of eſtate between the two aſſignees, it m— 
made the action local. | . 1 law, there 

| = | being no pri- 
vity of contract remaining; and there is no difference between debt and covenant where the action is 
by L againſt Ihe, &c. (a) The aflignee of the reverſion may maintain debt or covenant upon the 
ftatu.e 32 H. S. cop. 34+ againſt the lefſee; per Holt Ch. Juſt. 6 Mod. 194. for the privity of 
contact is transferred to the grantec, by the ſtatute. Carth. 183. Sand. 238. S. P. 240. S. P. 
3 Lev. 154. 1 Will. 165. N : 


But where the leſſor brought debt againſt the leſſee, and declared 6 Mod. 294. 


. 1 | 5 e zur: Way and 
on- a demiſe of lands which lay in Jamaica, on plea to the juriſ- Yally. 


diction of the Court, and objection, that if the defendant had 2 Salk 651. 


any good local plea, he was hereby deprived of it; the court held p, 31. S. C. 
that this being on the privity of contract, was a (6) tranſitory (PLS * 
action, and might be laid any where; and that if a foreign iſſue 3 Ab. 
aroſe which was local, it might be tried where the action was 82. pl. 19. 
laid; and for that purpoſe there may be a ſuggeſtion entered on 2 => 
the roll, that ſuch a place in ſuch a county is next (c) adjacent; 48. 7 Co, 
and it may be tried here by a jury from that place, according to 26. Vent. 
the laws of that country; and upon i debet pleaded, the laws of 59+ 
that country may be given in evidence. | 9 

If a declaration contains matters lying in two counties that join, Cro. Elis. 
it ſhall be tried by both counties, on a venire directed to the ſhe- 94%: Js. 
riffs of both count! h | — 

unties, who are to ſummon fix of each county. per Pais, 


: 103. And 
that the trial may, by conſent of parties, be otherwiſe; and 16 & 17 Car. 2. cap. 8. ſe, 3. that 


after verdict, Judgment ſtall not be ſtayed or-reverſed, for that there was no right venue; ſo that the 
cauſe was tried by a jury of the proper county or place where the action is laid. Vide 4 Ann. c. 16. 


the act for amendment of the law. As to an aſſiſe in confinio comitatis, ſee the ſtat. 7 R. 2. 10. Co- 
Lit. 154. a. F. N. B. 180. a. and 35 H. 6. 30. a. | od | 


An action of debt againſt the executor of a leſſee, in the detinet Latch.' 262. 
for arrears in the teſtator's life-time, may be brought any where; wane | 
but where it is in the debet and detinet for rent accrued in the exe- 2 


* 5 . - 
Cutor's time, it muſt be where the land hes. 


All perſonal actions, as debt, detinue, aſſault, deceit, trover and Cs. Lit. 
converſion, account, Wc. may be brought in any county, and laid 93 
n any place; and the defendant cannot traverſe it, or be allowed ICE 
to ſay, that the cauſe of action accrued in another county or dif- lei. 2 Inft.' 


| ferent 231.7 cad 


x3 Attions Local and Tranſitory. 
| ferent place, except in the caſe of an officer of juſtice, who may 

| plead a ſpecial juſtification, | 
Grifithy, [An action againſt the ſheriff for a falſe return is tranſitory; 


Walker, 1 for that which is falſe, is univerſally ſo. | 
Will. 336. 


Gregſon v. The aſſignee of a bail-bond may bring an action upon it, either fo 

—_ in the county where it is taken, or in that where it is aſſigned, - 

Ld. Raym. 1455. S. C. | | | | ap! 

Mayor of An action for breach of cuſtoms of a town is local; the aver. ont 

* gag ment of an immaterial fact will not in ſuch cafe warrant th act 

Rep. 1068. laying the venue out of the proper county.) | _ 

Co. Litt. An action may be brought on a contract or matter which aroſe can 

we _ beyond ſea; as if A. enters into a bond to B. in any foreig inte 

3 . country, and the bond bears date in no place, B. may bring hi . 

Lord Raym. action where he pleaſes, and allege that the bond was made u Ibis 

4 elk. any place in England, but if there be a place mentioned, a _ 

s © 96M Bourdeaux in France, then ſhall he allege that the bond was made oh 
'2 Ld Raym. in quodam loco vocal Bourdeaux in France, in 1/iington in the county the 
11 Klod. ff. Of Middleſex, and from thence the jury ſhall come . 

pl. 21. 12 Mod. 568. Cowp. 177. . 9 

Dutch W. I. [An action may be maintained in England, to recover money ii © 

Company " borrowed at Amſterdam, and covenanted to be paid in bail b 

bia. chere. | | lad 

Lud. as, S. C. affid 
unde 


2 v. „ Treſpaſs and falſe impriſonment will lie in this country for 
. an injury of that nature, committed abroad in an Exgliſb itt 
tlement. | "Sa 
Coup. 180. It was formerly thought that an action ariſing» abroad, thou ©! * 
in its nature local, as treſpaſs quare clauſum fregit, might be mai neg. 
tained in this country, F the. ſatisfafion fought were merely fer 
ſonal and for damages, and there would be otherwiſe a failure of juſtice: 1 
Doulſon v. but that opinion hath been ſince over- ruled, being found to be i the 


. conſiſtent with the ſettled and acknowledged diſtinctions betweet i v 


50g. See too, actions local and tranſitory.] natu 
* Ste. 646. ralle 
(B) In what Caſes the Court will change the Venue SP. 


The practice THE defendant cannot by bis plea oblige the plaintiff to lay hi 
26+ $64 action in a different 8 from that in which he broupl 


the wenue 5 4 . 
zan in the It, unleſs the matter pleaded be local (a); for in tranſitory action 


reign of he muſt move the Court on affidavit (5), that if the plaintiff hat A 
gn any cauſe of action, ſuch cauſe accrued in the county of, & lon, 
690. 2 Bl. and not where the plaintiff hath laid it, c. and ſuch moi his 2 
kep. 1032. muſt be made before iſſue joined (e), for by joining iſſue, not. 
35,5 6X 872- agrees with the plaintiff as to the manner of bringing the action ckan 
and not-x and though the Court ſeldom refuſe on fuck affidavit to chang fl x7 
7 af 5a the venue, yet if before or after the motion made, the plain 3 
Show. 196. Will enter into a rule to offer no (d) evidence but what ariſes in Mn. th 
Carth. 126. county where he has laid his action, the cauſe will be tried there * att 
{ 1 ne Comts | | Kep. 1 


wi'l nt chunge it to apy of the four nottherm count es, previous to the ſpring circuit; becauſe tet 


* 


ations Local and Tranſitorp. - = 


the am es are holden only once a year, at the time of the ſummer circuit. 3 Bl. Comm. 294. 1 Wilſ. 138. 
Eut they will move it into ſome other county, when it appears from the circumſtances laid before them, 
that there is a probable ground to apprehend that a fair, impartial, or at leatt a ſatisfaQory trial cannot be 
had where it is laid. Str. 874+ 3 Burr. 1564. 4 Burr. 2447. This power in the courts of comman 
law is de:ived from the ſtatute of 6 R. 2. and is therefore limited to tranſitory actions, that ſtatute mak - 
ing mention only of debt, account, and other ſuch actions; for though in local actions the venue is occa - 
Gonally changed by the courts of law, yet that is only indirectly and by mutual conſent z it cannot be done 
directiy and abſolutely in ſuch caſes without the aid of a court of equity. 3 Bl. Comm. 384. (a) Lutw. 
1437. Co. Litt. 282. (6) The affidavit is neceſſary, becauſe the motion ſucceeded, and was equivalent to 
a plea in abatement, 2 Bl. Rep. 1033. It muſt Rate poſitively that © the cauſe of action (if any) aroſe in 
A. (the county to which it is prayed to change the werwe) and not in B. (the county where it is laid in 
the declaration) or elſewhere out of A.” This is the eſtabliſhed form, with which the courts ex- 
act a ſtrict compliance. Cole v. Goring, Barnes, 477. Belſhaw v. Porter, Ibid. 478. 4 Burr. 2452. 
Allen v. Griffiths, 3 Term Rep. 495. It hath been queſtioned, though it is frequently done, whether 
the venue can properly be changed into Wales: certain it is, from the terms of the affidavit, that it 


ma | 
tory; 


either 
ied, 


e aver. 


nt dhe 


1 aroſe cannot be directly changed into the next Englith e -unty, though the proceſs may be afterwards awarded 
foreign into it. 4 Burr. 245. Dougl. 262. In the . of a libel diſperſed in ſeveral counties, the venue can- 
R rot be changed, becauſe the affidavit cannot be made in the preſcribed form, the publication of the libel 
ing his being co-extenſive with its circulation. Pinkney v. Collins, 1 Term Rep. 571. Cliſſold v. Cliſſold, 
nade ii Ibid. 647. S. ?, But if the printing and publiſhing were both in the ſame Engliſh county, or if the libel 
ned, n were written here, and ſent abroad, there is then only on? Engliſp county in which the cauſe of action 
, aroſe. Freeman v. Norris, 3 Term Rep. 306. Metcalfe v. Markham, Ibid. 652. One only of ſe- 
is made veral defendants may make the affidavit. Box v. Reeg. Barnes, 482. Where it appears on the face of 


; County the declaration that the cauſe of action is [;cal, no affidavit is necefſary. Mayor of Leiceſter v. Green, 

Ibid. 42. ſupra (A). (c) It may be made afterwards, ' 1 Term Rep. 781. So it may, after an order 

| for tim? to plead, though upon the terms of pleading iſſuably; but not after an order for time to plead, 

upon: the terms of pleading iffuably, and taking ſhort notice of trial at the firſt ſittings in London or Mid- 

diefex, becauſe there a trial would be loſt. Petyt v. Berkley, Cowp. 510. Hunter v. Gray, Barnes, 493. 

S. Contr. Wightman v. Thompſon, 1 Wilſ. 245. A judge's order for an imparlance is no bar to it. 

Blacktock v. Payne, Barnes, 487. Nor is the putting in a plea after a rule to ſhew cauſe any waver of 

| it. Herbert v. Flower, Ibid. 492. (4) Or undertake to give material evidence in the county where 

laid. did co. 442. [But ſuch undertaking is indiſpenſable, the want of it cannot be ſupplied by an 

affidavit wat the cauſe of action aroſe where laid. French v. Coppinger, 1 H. Bl. Rep. 216. The 

undes however, is ſatisfied by very flight local evidence, or by proof that the cauſe of action aroſe 

abroad Kras v. Towers, 2 Term Rep. 275. Gerard v. De Roebeck, 1 H. Bl. Rep. 280. But 

eviden © - v that the plaintiff's witneſſes reſide in the county where he has laid the action is not ſuf- 

ficient „ Rep. 1031. If the plaintiff fail, it ſeems by the better opinion that he ſhall be nonſuited 

by ang e to the ſtatute of R. 2. Ibid. 1031. 1 H. Bl. Rep. 280. Cowp. 410. 2 Term Rep. 275, Af. 

te. the ane hath been changed, the Court have refuſed to bring it back upon an affidavit that the wit 
neſſes vin Scotland, and will nut come farther than Carliſle. Fogoe v. Gale, 1 Wilf. x62.] 


money 
in bank 


ntry for 
liſh ſet⸗ 


„ thougl 
be mali. 
erely fer. 
of fuſuct: 
to be uv 
; between 


But though the Court, on application, ſeldom refuſe to change 2 Mod. 215. 
the venue, yet there are caſes in which the judges have refuſed ; 8 . 
as where a peer of the realm brings an action of ſcandalum mag- See 2 2 
natum, the Court will not change the venue, becauſe a ſcandal Raym. 954. 


raiſed on a peer reflects on him through the whole kingdom. 1 35 
401. 420, Barnes, 343. 2 Stra. $07. 2 Ld. Raym. 1418. Andr. 198. Barnard. K. B. 60. 1 Lev. 56. 
5. P. For the king himſelf is party to the ſuit ; but in my lord Shafſbury's cafe, who brought ſcan- 
dalum magnatum, and laid it in London, the venue was changed. Vent. 364. 2 Jones, 192. But note, 


Venue 


* to lay hi that was by reaſon of the great influence he had in the city; and the eſtabliſhed doctrine is, that the 
| brow wy venue cannot be changed in an action of ſcandalum magnatum. 2 Salk. 668. pl. 3. 1 Vern. 439, It 
— - was retuled by B. R. in Lord Sandwich and Miller. Eaſter Term 1773. 
ry acid ä . | 
üntiff hati A ſerjeant at law, barriſter, attorney, or other privileged per- Vide head of 
y of, C. fon, whoſe attendance is neceſſary at Weſtminſter-hall, may lay n 1 
eh motidl his action in Middleſex, though the cauſe of action accrued in pi. ,, 676. 
iſſue, E nother county; and the Court, on the uſual affidavit, will not pl. 9. 

the action change the venue. | - l 5 = 

10 R p · 0 
to chang Pl. 172. 242. pl. 239. S. P. Though the plaint' ff, who was a barriſter, had difcontinued his practice 


ee time before. [But Q: of this? On motion by Mr. Spelman to re-change the venue to Mid- 
" ex on the ground of his being a barriſter, the Court obliged him to make affidavit that Mr. Spelman 
the plaintiff and Mr. Spelman the tarriter were the ſame perſon. 2 Bl. Rep. 1067. 1 Bl. Rep. 19. 


Re 100g? does not loſe his privilege to change vr retain the venue by refiding in the cou try. 2 Bl, 
Keb. 1005. | 9 f 


he plaint 
ariſes in i 
ried ther, 

j becauſe vt! 


| But ; 
. * „ | 
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Carth, 126. But if a privileged perſon be ſued, and the action brought againſt 

2 _ Ram: him in the right county, his privilege will not entitle him to hays 
Bitte . it tried in Middleſex. | 
Harcourt. 2 Salk. 668. pl. 1. Andr. 381. 4 Burr. 2027, 3 Term Rep. 573. Contr. 2 Str. 1049, 
| Dolben J. remembered a cauſe where the venug was altered, though an attorney was plaintiff, becayſ: 
the matter did ariſe, and all the witneſſes live in remote parts. Carth. 126. So where the plaintiff wa 
an attorney, but had not declared in perſon, but by N. C. his attorney. Barnes 479. So where plaintif 
ſued defendant by capias, and not by attachment of privilege. Pra. Reg. C. P. 419. Rep. & Cal, 
Pratt. C. P. 132. So where he ſued by original. Barnes, 484. Rep. & Caſ. Prat. C. P. 145, 
Pract. Reg. C. P. 420. | | 


Vent. 47. So if an attorney lays his action in London, the Court will 
"x4 2 change the venue on the uſual affidavit ; for by not (a) laying it in 
pl. 5. (a) In Middlgſex, he ſeems regardleſs of his privilege, and is to be con- 


order to fidered as a perſon at large. 
prove the a ö | 
venue was not laid in Middleſex, a copy of the declaration was produced, by which it was ſaid, it ap. 

ared the venue was laid in London, but the Court ſaid an aihdavit ought to be annexed, that it may 


appear to be a true copy, and that they did not require this affidavit but in the caſe of an attorney. 


2 Salk. 669. If material evidence may be given in two counties, the plaintiff 
bag ogg may elect to bring his action in which he pleaſes ; as, if A. draws 
215. 7 Co, 2 bill of exchange in Briſtol, payable in London, the action accrue; 
Bulwers by the refuſal to pay the money in London, and therefore the 
8 plaintiff not obliged to change the venue. | 
penal actions, 2 Term Rep. 238. ] 

Vent. 344+ S0 where an af/ump/it was brought for goods ſold and delivered, 

and the action laid in London, and a motion was made to change 
the venue upon affidavit that the ſale was in. Kent ; but it appear- 
ing that the delivery was in London, the Court held that where the 
matter conſiſts of two parts in ſeveral counties, the plaintiff ſhal 
have his election. 

2 Salle, 6 So an action againft a lighterman for not delivering goods waz 
8 1 laid in London, where they were to be carried to; it was move 
change the to change the venue, becauſe the damages and neglect were in 
venue in an Kent ; ſed non allocatur ; for the neglect is tranſitory, and not mar 
3 „terial where it was; and the Court will never change a venue for 
Holt Ch. J. a carrier, which is the ſame caſe. | 
Shirley v. [But where the cauſe of action ariſes in two counties, the Court 


A 


ne 1 
Ove 
utes 
utes 
mati. 
1all 
ane, 


n inte 
dlainti 


. -—_ will not change it to a third. } 10 
* oy , . g * | | 
2 Med. 228. If the action be grounded on a ſpecialty, the Court will no. WR, de 
That 8 change the venue; for not being dated at any particular place, eder 
ok Rs may be preſumed to be omitted, that it may charge the defendant ay 


the venue in At any place. | 

an action of covenant, Ley, 3. 8 ; : | 

1 6x [Nor will they change the venue in debt for rent on a parol de. 
878. Piz. miſe of lands in one county, and the action laid in another. 


Lib. 166. 


Tern 


Meritt's But where an action of debt for rent by the leſſor againſt the C) 
Ace, 1 original leſſee was brought in London, and the lands lay in Gla- 
, Freem- 290. ,,ferſhire ; on affidavit made that the defendant would plead | 

ſpecial plea, whereby the title of the eſtate would come 1 
queſtion, the Court ordered the venue to be changed into Gia t 


eeflerſhire, 1 


Actions Qui tam. = _ 


gaink It i is a pretty general rule not to change the venue in debt; yer dean v. 
1 
 haw it has been done upon certain terms impoſed upon the defendant, Term Rep. 


on a ſuggeſtion that both the plaintiff 's and defendant's witneſſes 781. 
| refided in the county to which it was prayed it might be changed 1 ; 


1. 1049. 
ben but ſeveral ſimilar applications have been rejected. 
1 The Court of Common Pleas refuſe to change the venue in an Barnes, 480. 
. Cal, action on a bill of exchange, or promiſlory note (a), where the — _ 
P. 14 cCauſe of action is confined to the bill or note only; but the prac- Ha Ne 

| tice of the Court of K. B. in this reſpect ſeems to be different. 1 Will. 41. 
rt will, . 
1 it in Andr. 65. (a) They conſider theſe in the nature of Tpecialties, 
de con- Tt 1555 the plaintiff cannot regularly move to change the ve- Stroud v. 

nue, yet he may do it in effect by moving to amend, and ſtriking 3 ** 

id, it out the name of the one county, and inferting the other; and as jet v. Hal. 
rat it may he may make this motion at- any time, therefore where the venue let, 1 Wil, 
we has been changed by the defendant, the Court will permit him at 473 | 
laintif ay time to bring it back on the utual undertaking. J v. Hopkins, Coup. 409. 
draws | 
accruet — 
ore the 


Actions Qui tam. 
>livered, | 
> change 
appeat- 
here the 
tiff ſhall 


* 


CTIONS ui tam are (5) ſuch as are given by acts of parlia- 3 Bl. Comm. 


ment, which impoſe a penalty, and create a forfeiture for 299+ (2) Is 
is ſometimes 


the neglect of ſome duty, or commiſſion of ſome crime, to be re- called a po- 


ods was overed by action or information, at the ſuit of him who proſe- polar aligns | 
Wneu E 
s moved utes as well in the king's name as in his own. As moſt penal ita- ie Spy 


utes direct, that the penalty may be recovered by action ox infor- part of it, is 


nation, we will conhider both matters together, and therefore we given to any 


f f one who will 
iall ſhew : | ſue for the 


ame. In theſe actions er informations, the party who proſecutes has, by 3 his ſuit, ſuch 
n intereſt in the penalty, that the king cannot diſcharge or ſuſpend the ſuit, as to the part he (the 
plaintiff) ! is entitled to. FY.de 2 Hawk. P. C. 392. and head of Prerogative. | Pena! actions, though 
e judgment may in ſome caſes be followed by legal diſabilities, are ane as civil proceedings. 
hey ae founded upon the implied contract which every one is under by the fundamental conftitution 
Mf government, to obey the directions of the legillature, and to pay the forteiture incurred by his dif- 
bedlence to ſuch perſons as the law requires. 3 Bl. Comm. 159. Therefore the affirmation of 2 
Voker is admiffivle in them; Cowp. 382. the proceedings may be amended ; 1 Str. 136. 2 Str. 
227. 1 Wilſ. 125. and a new trial 2 be had after a verdict fer rhe defendaut. Wilſon v. Raſtall, 
Tem Rep. 753+] | 


were in 
not ma- 
venue for 


the Count 


will not 
lace, 1 
defendant 


 parol d. A) In what Caſes they lie. 
fe B) What ought to be the Form of them. 


gainſt de) In what Courts they may be brought, and 
ay in Ola where laid. 

1d plead 

"come MD) Of the Proceedings and Pleadings in ſuch Ae. 


into Glau- 


t 


tions or Informations. 


(F) Of 


62 „„ Actions Qui tam. 
(E) Of the Judgment on ſuch Actions or Inform. 
ations. ö 
(F) In what Caſes there ſhall be Coſts. 


(G) Whether the Penalty of a Penal Statute may 
be compounded or granted over. 


Within what time the proſecution muſt be on a penal ſtatute, 
wide head of Limitation of Actions. 


fe 


_—_— 
2 — 


(A) In what Caſes they lie. 
Co. Ent. \ 7HEREVER a ſtatute prohibits a thing, as being an imme- 


375 . diate offence againſt the public N in general, under: 1 
— x certain penalty, and the penalty, or par of it, is (a) given to him for: 
346. And. who will ſue for it, any perſon may bring ſuch action or informa /. 
e tion, and lay his demand tam pro domino rege quam pro ſeipſo. thir 
penalty de given, no perſon can ſue, 2 And. 127. 2 Jones, 234. 2 Hawk. P. C. 377. for the in t 
whole penalty goes to the king. [It hath been determined however, that where an informer, entitled v the 
no part of the penalty, ſues for the king and himſelf, the information is nat void, but the whole ſhall f ; 
de adjudged to the king. Parker, 105. Hardr. 185, But an act which gives a remedy only to the or 
party grieved, is not to be conſidered as a penal aft. Caf. Temp. Hardw. 412. Andr. 115. S, C. the 
Vin. Abr. tit. Robbery, (U) u 2. S. C. 2 Term Rep. 148. for the king cannot diſcharge it, or 3 
5 proceed in it after the death of the party. Wood's Inſt. 535.) | th. 
Vide 2 So where a ſtatute prohibits. or commands a thing, the doing BW ſum: 
Hawk. P. C. or omiſſion whereof is both an immediate damage to the party, Bf tlic 
_ co. and alſo highly concerns the good of the public, the honour of Bf ſern 
| the king, &c. the party grieved may, and, as ſome ſay, ought to ont 
bring his action on ſuch ſtatute ram pro domino rege quam pro ſeifſh 80 
eſpecially if the king be entitled to a fine. with 
= depe 
(B) What ought to be the Form of them. uh 
5 H. 7. 17. 17 is agreed, that an action or information on a publick ſtatute 2 
* 2 need not recite the ſtatute on which it is grounded, whether li 
Plow. 79. the offence be ſuch only becauſe prohibited, or be an evil in is Hay 
4 Co. a8. own nature, and whether it be prohibited dy more than one ſts* Wi becat 
3 . tute, or by one only; for the judges are bound ex officio to tai Wi polec 
on” 229. notice of all public ſtatutes. | It 
Dyer, 155. 159. Moor, 468. 699. Show. 337. 2 Hawk. P. C. 349. | an ac 
For this vide But if the proſecutor take upon him to recite the ſtatute, and 
2 Hawk. materially vary from a ſubſtantial part thereof, this is fatal, be * 
| 349. cauſe it does not judicially appear to the Court that there is ſuch certa 
a foundation for the proſecution, as that whereon it is expreſo Por 
4 grounded. „„ e 
Oro. Jae. But if an information contain ſeveral offences againſt a ſtatut⸗ 
Sia, 5. and be well laid as to ſome, and deſective as to others, the inform 3 
2 Keb. 366. may have judgment for what is well laid; as where the e Slag 


Cro. El. 835. 


Actions Qui tam. | 63 

the ſtatute are fully purſued in the deſcription of ſome of the of- 

fences, and not of others; or where the time is in part certain, 

and in part uncertain. | i 

Alſo an action or information auf tam need not conclude contra 2 Hawk. 

pacemy or in contemptum domini regis ; as an indictment muſt, P. C. 378. 
le who brings an action on a penal ſtatute, which gives one Jones, 261. 

moiety of the forfeiture to the king, and the other to the informer, ©'% Car. 


. z l 2 86. 
may either have a writ againſt the defendant quod reddat domino Plow. 77. 


rm» 


may 


atute, | regt & A. B. qui tam, Sc. quas eis debet, or quod reddat A. B. qui Dyer, 95. 
| tam, Qc. quas ei debet ; and in either caſe the writ is well purſued 3; 374 
by a declaration in the name of the plaintiff only. 6 | 
But it ſcems doubtful whether there be any neceſſity that either Quere. 
the writ or count, in any ſuch action, do expreſs, that it is brought e 
by or for the king as well as the party“. | ö 
* The uſual form of declaring is, that the party ſues as well for the king, as for himſelf. It is the 
: {.teſt method, and perhaps is neceſſary. | | 
imme - | 
inder: Put it ſeems agreed, that every information muſt be in this Vide Hawk. 
to him form, viz. that the informer tam pro domino rege quam pro ſcipſo P. 83222 JS 
forms WF /equitzr, even where it is brought upon a itatute which gives one e eee 
o. third of the penalty to a third perſon ; but there is great variety there cited. 
7. for the in the form of ſuch informations in other reſpects; for ſometimes 
no they ſay, that the action accrues to the informer, to demand the 
Joly ro be ſorfeiture for the king and himſelf ; ſometimes that it accrues to 
18. 8. C. the king and to the informer ; ſometimes that it accrues to the 
arge it, king and to the informer and to J. S. viz. where it is divided into 
| three parts; ſometimes they have no clauſe at all of this kind; 
e doing ſemetimes a proceſs is prayed to bring in the defendant to anſwer 
e party, che informer ; ſometimes to anſwer as well the king as the in- 
Mnour of Wi former ; and ſometimes to anſwer concerning the premiſes, with- 


2 
dught to 


pro ſeidſo 


out ſaying to whom. | 
Such information may demand what is due to the informer, - 
without mentioning what is due to the king; alſo, if the quantum 4 Cy 379e 
] . us As 
depend on what ſhall be found by the jury, a blank + may be left to the blank 


for the ſum ; but if it demand more or leſs for the party than his if it would 


IN» due (a), it is inſufficient as to him; but even in ſuch caſe, it may be 3 wg 
ck ſtatute ſalkciont as to the king's ſhare, i 246. Bull, Ni. Pri. 296. 
whether lf the action be popular, i. e. ſuch as any perſon may bring, it Bro. Action 


evil in it) may conclude ad grave damnum, without adding, of the plaintiff; phy 3 
n one ſta becauſe every oifence, for which ſuch action is brought, is ſup- P. C. 380. 
10 to take i poſed to be a general grievance to every body. 


It is ſaid that the fact is ſufficiently alleged after a quod cum in Show. 337 


| a action on a ſtatute, but not in an information . 12823 
| this rule will 
atute, and hold univerſally? and if it muſt not rather depend on the particular circumftances of each cate ? 


fatal, be- 


e is ſuc Where the penalty is given for continuing ſuch a practice for a Lutw. 163. 
er | 


| ref certain time, or for not doing ſuch an act within ſuch a time, the he ye 
8 mormation muſt be very particular in bringing the offence within | The 5 


te time preſcribed ||. King v. 


ſt a Roe L. Taylor, 
he inform ſn for Surry 1776, before Mr. J. Blackſtone, an information againſt the defendant for following 
3 ords 0 b + mers of a tanze, not having ſerved an apprenticethip. The evidence dio not ſpecify the time, 
os the e in the informacion, the judge thereivre directed tte ju:y to acquit the defendant, and be was ac- 


140 4 
qu: 


6+ Aftions Qui t 8 | 
quitted accordicgly ; andthe proſecutor having cloſed his evidence, the judge very properly tefoſed t to let 
him ſupply the defect ; it being a proſecution that was not to be encouraged. 


2 Hawk. Zy the (a) 18 Eliz. cap. 5. None ſhall purſite againſt any pe: en e of 
. a penal ſtatute, but by way of ii Vormation, or original action, except 
perpetual by where the penalty is limited to a certain perſon, &c. yet popular ac: 
27 El. c. 10. tions in the King's Bench or Exchequer ſeem riot within the mean. 

aig 72 ing of this ſtatute; for it doth not reſtrain the ſuit to original 
later cafes Writs, but only to original actions, and. ſuch actions by bill are 
ſupport this properly original ones in the courts in whick they are commenced; 
— and thereforg it ſeems a reaſonable conſtruction, that the mean- 
Kent, 3 Ag of the ſtatute was only to reſtrain ſuits commenced in inferior 


3 17 * and afterwards removed into ſuperior. 
3 5· No As, | : 


(C) In what Courts _ may be brought, and 


where laid. 


Vide 31 El. 6 * the ſtatute 21 Jac. 1. ns. 4. all offences againſt penal ſtz 
e nah tutes, for which any common informer tay ground any 
— 2 "i 6 popular action, bill, plaint, ſuit, or information, before Juſtices 
tion thereof. c of aſſiſe, or 21% : p! i, or of general gaol-delivery, or of er, 
. « c. or of peace, Fc. (except. offences cot ncerning reculancy or 
269. r * maintenance, or the king's cuſtoms, or tra; [ſporting gold," or 

. « filver, or munition, or wool, or leather, Sc.) {hall be com- 
& menced, ſued, tried, recorexed and determined by action, pl: Ind 
« hill, information, or indictment, before the juſtices of aſſiſe, of 
&« „isi Prius, of oyer, Sc. or gacl-del very, or before juſtices of 
« peace, of every county, city, borough or town corporate, or 
ce liberty, having power to inquire of, hear and determine the 
cc ſame, and not elſewhere, ſave only in the ſaid counties, a 
ce places uſual for thoſe counties, or any of them; and the like 
e proceſs in every popular action, bill, plaint, information, or 
& ſuit, ſhall be as in actions of rrefoals vi & armis at common 
« Jaw ; and all informations, actions, bills, plaints, and ſuits 
« whatſoever, either, by the attorney-genera!, or by any other of 
« ficer whatſoever, fin any of the courts of WW eftminſter, for dt 
« concerning any the offences aforeſaid, ſhall be void. 

« And in all ſuits en penal ſtatutes, the offence ſha!l be laid in 
the proper county; and if, on the general iſſue, the offence 
cc be not proved in the fame county in which it is laid, the de- 
* fendant thall be found not guilty, 

„ And no officer ſhall receive, file, or enter of record, an 
cc information, bill,” plaint, count, or declaration, on the ſail 
« ſtatutes, which by this act are appointed to be heard and de- 
„Tris © termined in their proper counties, till the informer or relator 
ſection of © hath taken an oath before a judge of the court, that the of 
the ſtatute « fence was not committed in any other county than where 
wens row ec by the information, Qc. the ſame is ſuppoſed to have beet 
garded. & committed, De. the ſame oath to be there entered of 16 
dee ra. me corg*,” 57 
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Actions Qui tam. 

In the conſtruction of this ſtatute it hath been holden, that no 
action of debt or information, or other ſuit whatever, (a) can be 
brought on any penal ſtatute made before 21 Fac. 1. inapy of rhe 
courts of Weſftminſ}ter-hall, for an wifence not excepted by the 
{tatute, and for which the offender may be profecuted in the 
country, (6) unleſs ſuch offence ſhall be committed in the ſame 
county in which ſuch court ſhall fit ; and as to the objection, that 
by this reſtraint of ſuits on penal ſtatutes, to the ſaid courts, the 
offence would become diſpuniſhable by the offender's removing 
from the county; it may be (c) anſwered, that he may be 
ſu2d to an outlawry in the ſame manner 
treſpals. 


6 5 


2 Hawk. 

P. C. 384. 
(a) Salk. 
372. pl. 13. 
Carth. 465. 
5 NRIUd. 42 5. 
2 Lev. 204. 
3 Irſt. 192. 
adjudged 
cont. Vent. 
Lev. 24.9. 

3 Lev. 71. 
2 Keb. 40? 


as in an action of 47. Sid. 


303. 400. 
and vide 


15 


Vent. 304. 2 Lev. 204. Latch, 192. Sid. 359. Ld. Raym. 370. Str. 415. (I) Jon. 193. 
(e) Salk. 373. pl. 14. Salk. 372. pl. 13. c 

But per Holt, 
it comes 
within the 
equity of the 


That where a ſubſequent ſtatute gives an action, of debt, or 
any other remedy, for the recovery, of a penalty in any. court of 
record generally, it fo far impliedly repeals the reſtraint of 21 


Jac. 1. and conſequently leaves the informer at his liberty to ſue _ : 
OE LS . 5 | (d) The 
in the courts of Weſtminſter-ball (d). 2 


Cal. 1 Salk. 372, Ld, Raym. 370. S. C. Hick's caſe. 1 Salk. 373. But this was merely 
the private opinion cf Halt; and the caſes here referred to have been confirmed by a ſubſequent cate of 
Har:is v. Reyney, B. K. P. 1734, cited in Parker, 186 ; and the reaſon of the judgment, as there ſtated, 
is, that the preamble ſpeaks of offences againſt divers and ſundry penal laws and Rtatu:es of the realm; 
and the enacting elauſe of or concerning offences committed or to be committed aga nt any penal ſta- 


{ tute, mult relate to a ſtatute in being, for there can be no offence againſt a ſtatute which does not exiſt. 
| However che offence muſt be laid within the proper county. 1 Salk. 373.] 


That the ſtatute gives no juriſdiction to the courts therein- Cro. Car. 


mentioned, over any offences, in relation to which they had none . won 
before; and therefore that fuits for ſuch offences muſt be Hat. ly 


brought into the courts of Weſiminſter in the ſame manner as Vent. S. 2 
before (e). | 7 
| [ (e) It is 

dnly where there is a concurrency of juriſdiction in the ſuperior and inferior courts, both as to the ſul jest 
meter, ad as to the mide of precerding, that the flatute excludes the juriſdiction of the former. There- 
pore a ſult may be maintained in the curis at Weſtminſter for the recovery of penalties incurred againſt | 
ke Gat, of 1 Jace . c. 22. nitwith landing a ſubſequent clauſe of that Ratute which authorizes ;uitices 
! aize, of gaol delivery, and of the peace, to inquire of the premiſes, and to hear and de:ermine the lame 
e move 01 procceding under that clauſe veing merely by ind. ment or preſentment. ] 


Pot the ſaid ſtatute hinders not the removal of any cauſe into Keb. 105. 
193. 


King's Bench by certiorari, after which it may be either tried Jenes, 
| 2 Haw 


here or in the county by nr pris (F). 5.8. 
| | | Rex v. 
plartel, Pull. Ni. Pri. 196. 4th ed. [ (Ff) It is now ſettled, though formerly doubted, that an appeal 
F irom the King's Bench to the Exchequer Chamber in a gui tam action of debt. This queſtion wag 
*mined by the Exchequer Chamber, the courts of King's Bench and Chancery having previouſly 
vied to entertain it, Lloyd v. Skutt. Dougl. 353. n.] 
ö 


Alſo where a ſtatute limits ſuits by an informer qui tam to other 
urts, yet any one may, by conſtruction of law, exhibit an in- 
mation in the Exchequer for the whole penalty, for the uſe of 
e king, . 55 „ 4] 
That on the laſt clauſe of the ſtatute it cannot be aſſigned 
' error, chat an information, &'c. was filed without ſuch pre- 

; RN VIOUS 


2 And. 129, 
Cro. jacs 
198, 2 
Hawk. P. C. 
381. 
Parker, 182, 
Cro. Car, 
316. vide 


VoI. I. 4 Inſt. 272, 


* 
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66 Aktions Qui tam. 


2 Inft. 193. vious oath as the ſtatute requires, for it was only directory to the 


ut Q. 83 
8 for ollicc! (4). | 

want of ſuch oath, the Court will not, on motion, ſet aſide the proceſs, Salk. 357. pl. 19. Id. 
Raym. 426. Carth. 503. (2) This oath is not neceſſary where the action is in the ſuperior courts, 
the ſtatute not extending to any actions which may be brought in thoie couits. Leigh qui tam v. 
Kent, 3 Term Rep. 362. Balls gui tam v. Atwood, 1 H. Bl. Rep. 546. ' 


Show. 354 That no ſuit by a party grieved is within the reſtraint of the 


I ſtatute. 
Cates qui [Where an offence is created by a ſtatute under a penalty, the 
Knight . penalty may be ſued for in the ſuperior courts; for the juriſdice 
Term Nep. tion of thoſe courts is not to be taken away but by expreſs words 
4. or neceſſary implication. But the ſtatute of 25 G. 3. c. 5 1. hay- 

ing impoſed penaltics of 50 J. and of 10/7. and having enacted f 


that the former ſhould be ſued for in any of the courts of Mel. 


1minſler, but having provided that it ſhould be lawful for juſtices f 
of the peace, Sc. to hear and determine the latter, with a. power 
to mitigate the penalties; it was holden, that ſuch proviſo i 
ouited the juriſdiction of the ſuperior courts as to the penalties 
of 10 J.] | 
| | Pp 
(D) Of the Proceedings and Pleadings in ſuch .. 
| Actions and Informations. | 
. 7 : f 0 : / ; pe 
2 44 59h cc DY the 18 Eliz. cap. F. every informer on any penal ſtatute be: 
1% Frere. cc ſhall exhibit his ſuit in proper perſon, and purſue the fame WM th: 
fore an in- © either by himſelf, or by his attorney in court, and ſhall not uſe it! 
fant can- (c any deputy (S).“ | k pri 
not be a ; | RP 
common informer, for he muſt ſue by guardian. Maggs v. Ellis, M. 25 G. 2. Bull. Ni. Pri. 196, Ty 
4th ed. and he cannot be an attorney, becauic he muſt be ſworn. March, 92. ] tw 


| £ 
(e) Co. Lit. Any (c) informer qui tam, or (d) plaintiff in a popular action, Bil of | 
ass may be nonfuit, and thereby determine the ſuit, as to himſelf 

on 5 g > . 
4 Bro. at leaſt; and though the king cannot be nonſuit, the attorney dee. 


Nonſuit, 35. general may enter a nelle preſequi to an information by the king 


"rice Sid. 
420, Salk, Only. 


21. pl. 11. [Mouiton gui tam v. Bingham. 2 Term Rep. 511. n. a. But the act of 14 G. 2. 6 pr 
for judgment as in caſe ot a nonſuit, docs not extend to an information gui tam for the king and patth Et © 
Parker, 92. ] | In e. 
5 BE reply 

aTermRep. [Where the moiety of a penalty is given by a ſtatute to tit real” 
BY E. gag. treaſurer of a county, riding, or diviſſon, the word diviſion dos gene 
5 not apply to any ſmall diſtricts, or to any arbitrary diviſions d 1 
the county made for the convenience of the magiſtrates, and i fer / 

which ſeparate treaſurers are appointed, but muſt be taken in 8 desc 

legal ſenſe, and therefore an action cannot be ſupported in tit Ic 

name of the treaſurer of ſuch diſtricts, &c.] may | 

ö ö 1 bold 
« By the 29 Elis. cop. 5. and 3 1 Alix. cap. 10. if any natural bon, 1 


te ſubject or denizen, {hall be ſued on any penal law in the H 
& Bench, Common Pleas, or the Exchequer, where he 1s bailad 


46 or by form of the court may appear by attorney, in ever! * ä 
: W 5 f (4 


Actions Qui tam. 


67 


7 


> the & caſc he may, at the time contained in the firſt proceſs, appear 

| « by attorney, and not be urged to perſonal appcarance, or to 
5 « put in bail,” bs Oo 
courts, If the deſendant plead a ſpecial plea, he muft take care to ſet Rol. Rep, 

* it forth with all convenient certainty, and to anſwer the whole 75 2 

time laid in the information; and if he plead the general iſſue, he hs 
pf the muſt depend upon it, for he cannot plead together with it a ſpecial not wage his 

plea, either to the whole, or to part of the charge (a). 8 _ 
75 the a protection. 2 Hawk. P. C. 390. (a) | The ſtat. 4 Ann. c. 16. does not extend to penal actions; 
riſdic- ſee ſect. 7. 2 Str. 1044. 2 Will, 21. 4 lerm Rep, K. B. 701. A gui tam information cannot be 
words q.aihed upon motion. Str. 953+] | 
. hav- If the defendant plead 21 debet, it is ſafeſt to ſay exprefsly that Co. Ent. 
naCted he owes nothing to the iutormer, nor to the king; for if he only 155. Hob. 
F Wet plead that he owes nothing to the informer, it may be objected 177. Be 
juſtices that the whole declaration is not anſwered. 375. Vide Cro. Car. 10, 115 
power t there be more than one defendant, they ought not to plead 2 Hawk. 

provito jointly, that they are not guilty, but ſeverally, that neither they P. C. 392» 
enalties nor any of them are guilty, He. | | | 

| [it tcems that vi debet, or not guilty, are either of them good Hob. 218. 
Picas,] = 2 | | : To 
| If the ſuit be grounded on the breach of a ſtatute appearing by 2 Hawk. 
2 ſuch matter of record, nil debet is no good plea. P. C. 392. 
Wherever-a ſuit on a penal ſtatute may be ſaid to be (5) de- 21 Jac. 1. 

N pending, it may be pleaded in bar of a ſubſequent proſecution, 3 
U ſtatute being expreſsly averred to be for the fame offence, as it may, 1 
the ſame though it be laid on a day different from that in the former; and Rep. 49. 

11 not uk it is ſaid, that a miſtake in fuch a plea of the day whereon ſuch 234. E . 
prior ſuit was commenced, will not be fatal on the iſſue of nl (bY When 

1 Pt ties record, if it appears in truth to have been prior, Oc. and if * ſhall 
wo informations be exhibited on the fame day. they may mutually e e Wn 
abate one another, becauſe there is no priority to attach the right vide 2 

lar action, of ſuit in one informer more than in the other. Hawk. 

to himſel 1 


and 2 Whether from the time of the purchaſe or return of the writ, 
me puiczaſc of the Writs 
1423. Combe v. Piti. 


ve attorne) 


Y the king 


The piea muſt 


1 


14 G. 2. Gl 
king and pad „ ; hops 5 

in evidence on il deber ; for if, it be pleaded, the plaintiff may 
"GP y = fiel record, or that the recovery was by fraud to defeat a 
atute to th 


| real proſecutor, which he cannot be prepared to ſhew upon the 
1;iviſion do" general iſſue. | 
. divifions d 


dekendant is liable to two years impriſonment by 4 H. J. c. 20. 
if the defendant be within the proviſo of a penal ſtatute, he 


map take advantage of ſuch proviſo on the general iſſue, in a ſuit 
on ſuch ſtatute z 


on a ſubſequent ſtatute, he muſt ple 


it ſpecially. 
f he atute, without pleading it ſpecially ; 


Q 


The record of a recovery in another action cannot be given 


if the defendant plead a prior recovery, and the plaintiff reply 
fer fraudem, and ſuch recovery be found to be fraudulent, the 


Salk. 89. From the time of 
[ihe day of ſuing it forth is the commencement of the ſuit, 


3 Bur. 


aver the priority of the ſuit, and the very hour of its com- 
mencement may be ſhewn, it neceſlary. Jackſon v. Giſling. Str. 1169. 3 Burr. 1423. ] 


Breden gui 
tam v. Har- 
man, x 
Str. 70m. 
Bull. Ni. 
Pri. 197. 


4th ed. 


2 Rol. Abr. 
683. Vide 2 
Hawk. P. C. 


but it hath been holden (even ſince the ſtatute of 494. chat 
21 Fac. 1, c. 4.) that if he have matter in his diſcharge depending 


he may take, 
advantage of 
it by virtue 


_ as to thoſe matters to which the ſtatute doth not 
2 


extend 7 


A = - —_- > —_ — == — — — — — — —„— 
—— — — —— m — — — — —— —— —.— — — —— * — 
. 2 5 


of 


— 


— 


7 — — — nr” FESOOE>-2 


8 = — — IT 
— e er «, SM 
- 


_ 
5 


ad i en te ae IE DEST, 


2 — 


2 8 — . — 
——— — 2 — 


extend, ©. [The defendant cannot avail himſelf under the general iſſue of any matter that goes to the 
Juriſdiction of the Court. 4 Term Rep. 169. ] 


2 Haw, 
P. C. 394 


43. Nov, 


©2 
vs 4 
= 


but generally the plaintiff only replies in actions gu tam; and a 


9 


Actions Qui tam. 


As to replications to ſpecial pleas to informations qui tam in the 
courts of Wefminfter-hall, they are properly made in the name of 
the attorney general only; and ſuch replications in ſuits at aſſizes 
are proper in the name of the clerk of aſſizes only; alſo replica- 
tions to general iſſues, on ſuch informations in the King's Bench 
or Exchequer, may be in the name of the attorney general only; 


demurrer to a plea in bar to an information gui tam in the in- 

| formr's name only has been received. | f 

3 1 WPererer a plaintiff may declare am pro domino rege quam pro þ 

(a) . Heliſc, he may continue the fame form of words both in the join- : 

Jeaves it a ing of iſſue and in the venire; but is not bound to do it unleſs i 

prey the king be (a) intitled to part of the penalty, | 7 

be bound to do it in this caſe ; for there are precedents to the contrary. The uſual form in the plain» te 

tilf's replication is, © and the plaint ff avho ſues as afereſaid, doch ſo likewiſe, Sc.“ where defendant {c 

e iſſue. i” the plaiatiff, then, “ and of this the ſaid A. wwho ſues as aforcjaid, puts binſelf on the 4 

0 country, &c. . 

2 Rel Ab. Where ſeveral perſons are jointly charged ſor an offence againſt Wi I 

+ a a ſtatute, which in its own nature may be committed by a fingle «| 

* /- | perſon, without the concurrence of any other, fome of them may Fl 

— bo acquitted and others found guilty z for though the words of. the 5 
information be joint, yet in judgment of Jaw the charge 1s ſeveral 

againſt each defendant; but if one only be inſormed againſt, as . 

having offended oftener, or in a higher degree than is proved, as Wi a 

for having been abſent from church ten months, where he has whe 

been abſent but eight; or for having ingroſied 1000 quarters of Fe 

wheat, where he has ingrofied but 100; he may be found guilty Jus 

as to what is proved, and not guilty as to the reſidue, for ſuch 

ofences arc in the nature of treſpaſſes, which it is ſuſſicient to * 

prove for any part; but if the offence conſiſt in making a contract r 

I contrary to the purview of a ſtatute, as in the caſe of uſury, it coll 

| muſt be proved as it is laid. | [ 

55 8 [Where an offence made penal by ſtatute is in its nature Vgl, tif, 

S 610. and cannot be ſevered, there the penalty ſhall be only ſingle, though Bi war 

Cro. Elie. ſeveral perſons may join in committing the offence. But where in | 

430. Moor, the offence is in its nature /everal, there every offender is ſept- it to 


rately liable to the penalty. Thus, impounding a diſtreſs in a 
wrong place, againſt the ſtatute of 1 & 2 P. & M. c. 12. though 
done by many, is but oe act, and ſhall be fatisfied by cn 
forfeiture. So under the fat. 5 Ann. c. 14. killing a hats, 
though ſeveral bc concerned in it, is but one offence. But the 
ellence againſt the 8 Geo. 1. C. 18. . 25. of obſtructing a cuſtons 
houſe officer in the execution of his duty, is fevera/ ; and eve 
offender is ſeparately liable to the penalties which the act wr 
poſes.) | | EA 
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feiture as well as a conviction. 


Attionse Qui tam. 


(E) Of the Judgment on ſuch Aftions or In- 3 


formations. 

JI HERE by ſtatute the offender is to forfeit ſuch a ſum, to be And. 13g, 

divided into three parts, whereof one ſhall go to the king, 9 3296 
one to the inſormer, and the other to the poor, and to be com- 10 
mitted if he do not pay it within ſuch a time, the judgment may 820. 2 And. 
be general, that. the king and informer ſhall recover the whole, 2 on 
without mentioning how it ſhall be diſtributed, or that the party Where f "TE 
be committed for non-payment z but if it mention only that the' tute diftri- 
informer only ſhall recover, without ſaying any thing of the king, oY wi 
it is erroneous; yet af on ſuch information, as it is laid, the in- the penalty 
former appear to have no right to any part, but the king ought do the in- 
to have the whole, and the judgment be, that the defendant for- F 


: : . > the Other to 
feit the whole, and that the king ſhall have one part, and the in- the poor, di- 


| former another, ©. it is erroneous only as to ſuch laſt clauſe, rect that 


. * . — 4 | 4 | 
which diſtributes the forfeiture, but ſhall ſtand for the firſt clauſe, K 


that the defendant ſhall forfeit the whole; (a) alſo if there be no a judgment 
clauſe at all concerning the forfeiture, in a conviction on a penal = the in- 

. . . „ Bf, HE r Aa, 
ſtatute, but only a judgment uod convictus, it is ſuſhicient, for the ar , 
orfeiture is implied. . ſhail recover 
is good, 4 


Burr. 2018. (a) 2 Hawk. P. C. 397. Adjudged Mich. 3 On. [ Wherever the act expreſſes the 


amount of the penalty, or leaves it to the diſcretion of the magiſtrate, there muſt be a judgment cf for- 
Rex v. Hawks, Str. 8 58. Fitzgib. 124. Barnard. K. B. 2:2, But 
where the act, as 9 Ann. ©. 14. ſays, „ That the offender ſhall forfeit five times the value, &c.“ all 
the judgment the Court can give is, ved convittus t, and a new action mutt be brought upon that 
judgment for the forfeiture. In recuſancy there is no other judgment. Rex v. Luckup. Str. 1048.} 


| [A judgment in a popular action may be affirmed as to one part, 4Purr.2018, 


and reverſed as to the other; as where damages and coſts were eee by 
given on 9 Ann. c. 14., it was reyerſed as to the damages and gui lm. 
coſts, and affirmed as to the debt. | VVV 

If the jury find a general verdict with one penalty for the plain- 3 Ter. Rep. 
tif, and he apply it to one count, he ſhail not be permitted after- 44% 
wards to apply it to another count, though the former were bad 
im law, and the evidence would have warranted the application of 
it to any other count.) a 


— 


(F) In what Caſes there ſhall be Coſts; 


AN informer on a popular ſtatute ſhall in no caſe whatſoever 2 Ke. 781 
have his colts, unleſs they be expreſsly given him by ſuch Rel. Abr. 
ſtatute, for the common law gives colts in no cafes Hand the IIe _ 
tatute of Gloucęſſer gives the demandant coits only in cafes wherein Vent. 1 33. 
be ſhall recover his damages, which ſuppoſes ſome damage to have Salk. 206. 
deen done to the demandant in particular, which cannot be ſaid Ned. 4 


. | Moor, 65. 


But wherever a ſtatute gives a certain penalty to the patty griey- 2 Hawk. 
el, he is entitled to his coſts by the ſtatute of Giaucefter, which 5 8 5 a 
Fy-: gives 


— - 


70 : Attions Qui tam. „ 
authorities gives the demandant his coſts in all caſes wherein he ſhall (a) re- 


N Rep, Cover his damages; for otlierwiſe it would be in vain for him te 
71. (a) ai ſue, ſince in many caſes the coſts would exceed the penalty. 
where a ſtatute, introductive of a new law, gives a remedy in a point not remediable at the common law, 
but no certain penalty, the jury may conſider the colts, ſo as to give damages accordingly. 2 Hawk, 
P. Vo 389. f 8 


8 
— 2 


— 


— 
wy 


— — — IC. 2 - . 
—— — — 
—— — — 


%) Extends By the 18 Elia. cap. 5. made perpetual by 27 Elia. cap. 10. 


only to a . 3 ; . 
1 Con men in. If (6) any informer or plaintiff, on a penal ſtatute, ſhall will. | 
. former, and © jngly delay his ſuit, or diſcontinue, or be nonſuit, or ſhall have , 
. 275 oa "5 the trial or matter paſſed againſt himſelf therein by verdict or ; 
1 reve 3 - b o 
4 Se bs a par. judgment of law, het (c) ſhall pay to the defendant his coſts, : 
i ty grieved © charges, and damages) to be aſſigned by the court in which the . 
WW brings his « ſuit {ſhall be attempted, &c.” > | | : 
i action, and | bo | 2 I 
f ſuch action be for any offence or wrong perſonal, immediately ſuppoſed to be dore to the plaintiff or b 
5 faintifft thatſc he nat f the action may be; if the plaintiff might. have coſts in caſe judg- 
. plaintiffs, or whatſoever the nature of the action may be; if the plaintiff mig N a e Judg 
. ment ſhvuld be given for him, he ſhall pay them on a nonfuit, or verdict againſt him, by virtue of c 
ip 23 H. 8. cap. 15. and 4 Jace I. cap. 3. Vide 2 Hawk. P. C. 390. and the authorities there cited, ec 
1 For this reaſon the colts of a nonſuit were awarded to the defendant in an action by the party grieved, 
{Mt on the ſtatute of 9 Geo. 1. c. 22, Greetham v. the inhabitants of the Hundred of Thraleg# 3 Burr, 
1 1723. That the plaintiff is in ſuch caſe entitled to coſts, ſee Witham v. Hill, 2 Wilſ. 91. and Jackſon cc 
ji N v. the Inhabitants of Caleſworth, 1 Term Rep. 71. though denied by Afton J. in giving judgment in 
5 the caſe of Wilkinſon gui tam v. Alloit, Cowp. 366. ] (c) And it is no objection againſt paying tu 
if the coſts, that the Court had no juriſdiction of the cauſe, ar chat the ftatute on which it is grounded Py 
5 is diſcontinued. 2 Keb. 105. Vide Hutt. 35. | | mY 
9 2Ld. Rym. [ There is a proviſ9 in this act, that it ſhall not extend to any 7 
Wn N oſlicers who arc uſed to exhibit informations: but it muſt appeat Wi « 
9 j 334. on record that they are ſuch officers, elſe they will be conſidered cc 
4 as common informers, and aflidavits to the contrary will not be « 
ii . ; i 
„ admitted. SA, | e 
Law 7 2 If a profecutor % /am for killing game, does not reply, defend. e 
5 fol Yee ant ſhall have colls, ſor this ſtatute extends to inſormers on all ec | 
i v2 © boy 
U penal ſtatutes. « | 
? Caf. T A prof, t going trial ſhall ſts | 
9 af. Temp. A protecutor NO going on to trial ina pay Colts. « ; 
Hardw. 159. 3 Burr. 1304. 3 ec ] 
ane fe In an action i am on the 5 Ali, c. 4. the plaintiff ſhall pay Wil «| 
fahi v. SIC- 8 8 : 
phens, Ld. colts. wo, 
Raym. 1333» Jeynes ui tam v. Stephenſon, Barnes, 123. in 
a "Mor 1 10 
Parker gui Where there is any reaſon to ſuſpect that the deſendant miy he 
co: Hr loſe his coſts, if the plaintiff ſhould fail in the ſuit, he will be f t 
Terth Rep. permitted to pay the iſſue money into court to abide the event. p 


— 


* y . — 4 . — . xe | Y 4 . ec 
137. Fied Whether the plaintiff can in fuch caſe be compelled to give ſecu- WW 


7 ity : . 8 N50 40 
"199 aq . rity for the coſts, is a point not yet ſettled, there being a difference Bl it 
7 - 89 8 8 0 | : | 

Bl. 27. of opinion in this reſpect between the courts of V efiminſter-haty 4 


a p g F c« 
2 tit. the courts of Common Pleas and Exchequer holding the neg# 
— . 0 0 o 3 s * o 2 5 
Colts, iafta. tive; whilſt the affirmative is maintained by the court of King | 
. | : | To 


. 4 711 2 . . . o « 
Eneliſh gui The courts have reſuſed to ſtay proceedings in an action for ufury, 5 
tam v. Cox, | Q 


io. a5; all the colts of a nonpros in a former action by a different plail WW 2: nc! 
| ___ tiff againſt the {ame defendant were paid.) * h. 
| | cave. 

| alter - 

B20n 
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Actions Qui tam. 


(8 


2 


be compounded or granted over. 


« pound or agree with any that ſhall offend, or ſhall be fur- 
miſed to offend againſt (5) any penal ſtatute, for an offence com- 
© mitted, or pretended to be committed, but after anſwer made 
« in court to the fuit, nor after anſwer, but by conſent of the 
*© court itt which the ſuit ſhall be depending; on pain, that who- 
« ever ſhail offend contrary to the true intent of this ſtatute, or 
ſhall by colour or pretence of proceſs, or without proceſs, 
on colour of any offence againit any penal law, make any com- 
« poſition, or take any money, reward, or promiſe of reward, for 
himſelf, or to the uſe of any other, without conſent, of ſome of 
« lis majeity's courts at Weftmin/er, and ſhall be thereof convict, 
e ſha!! ſtand in the pillory, We. and ſhall be diſabled to ſuc on any 
« popular or penal ſtatute, and ſhall forſeit 1ol. Sc.“ 


tutes, as to thoſe which were in being when it was made, 


BY the 18 Eliz. cap. 5. No (a) informer or plaintiff ſhall com- 
7 


Hutt. 35. 


cen. Keb. 106. 


Sid. 311. 


— 


By the 21 Fac. I, cap. 3. © it is declared, That all commiſſions, 


ce grants, licences, charters, or letters patent, of power, liberty, 
| * or faculty, to diſpenſe with, or to give licence or toleration to 


do any thing againſt the tenor or purport of any law, or to give 
«or make any warrant fer any ſuch diſpenſation, Sc. or to agree 
«cr compound for any forfeitures limited by any ſtatute z or of 
any grant or promiſe of the benefit of any ſuch forſeiture, be- 
« fore judgment thereupon, and g!l proclamations, Cc. tending to 
« the furthering of the ſame, mars to law, and void: A 
ci eH,ꝗed, That all ſuch commiſfions, Sc. ſhall be examined, 
« heard, tried, and determined by, and according to the common 
« laws of this realm, and not otherwiſe ; but it is provided that this 
chli not extend (e) to any warrant or privy ſeal from the king 
* to the juſtices of either bench, or the Exchequer, or of allife, 
"© or of oyer or terminer, and gaol-delivery, or peace, or other juſ- 
* tices having power to hear and determine offenees againſt any 
© penal ſtatute, to compound for the forfeitures of any penal ſta- 
* tutes depending in ſuit before them, after plea pleaded. Al/o 
" it is further provider, That the ſaid act ſhall not extend to any 


* taverns, or ſelling, uttering, or retailing wines to be ſpent in the 
© houſe of the party ſelling the fame, or concefning the making 
* of compoſitions for ſuch licences, ſo as the benefit thereof be 
"reſerved to the uſe of the king, &'c.” | 


kave to compound 1s diſcretional in the courts. 
tier verdict for the plaintiff. 5 Term Rep. 98. 
don payment of a ſum agreed upon between him and the plainti 
i dat ſum by attachment. 5 Term Rep. f 


1 Str. 167. 1 Wilſ. 79. 130. 


grants, &'c. that, had been granted concerning the licenſitig of 


71 


\hethet the Penalty of a Penal Statute may 


(a) Extends 
only to com- 
mon infor- 
mes. Put 
it extends 
equally to 
thoſe who 
{ue for the 
whole pe- 
nalty, as ta 
i tam in- 
tormers, 
Cowp. 3663 
2 Hawk. 

P. C. 397. 
(b) Extends 
as well to 
ſubſequent 
penal ſta- 


Alfo it extends to the com- 
pounding of ſuits commenced in courts which have no juriſdiction, as much as if they had a jurifalc- 


Tbat this- 
ſtat ute is in 
athrmance 
of the come 
mon law, 
vide 2 


Hawk. P. C: 


398. 

(c) Such juſ- 
tices by ſuch 
warrant can 
make len 
compoſition 
for the uſ 
of the king 
only; per 
Ld. Coke, 

3 Inſt. 179. 
But by the 
18 Eliz. ſus 
fray they 
may give 
leave to an 
informer tg 
compound 
with a de- 
fendant aftef 
plea pleaded. 
2 Hawk. 

. C. 399. 
[It is che rule 
of the Court 
of King's 


Dench, that where they give leave to compound, the king's half of the compoſition ſhall be paid into 
de hands of the maſter of the Crown Office for the uſe of his majeſty. 4 Burr. 1929. The giving 
It hath teen given 
If a 2 obtain a rule to ſtay proceedings 

» the Court will enfotee the payment? 
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2 Loot 
Actions on the Caſe, 


wy 


Co, Lit. 56. JT has been obſerved, that for every right, and for every injury 
RY oy done a man in his perſon, (a) reputation, or property, the 
(a) For ac. party hath a remedy, but this remedy he muſt take according to 
tions on the the methods laid down and rules preſcribed by the law; for which 
ide bender purpoſe there are writs framed, and ſettled actions, to which he 
Slander. mult apply; as debt upon a contract, trefpaſs on a manifeſt and 


(5) Nor is it open invaſion of his property, &c. but where the law has made 


any objection 


chat ſuch ac. NO proviſion, or rather where no general action could well be 
tion was ne- framed before-hand, the ways of injuring, and methods of de. 
25 ga ceiving being ſo various, every perſon 1 is (6) allowed to bring a 
where the ſpecial action on his own caſe, which is a liberal (c) action. 

leſſor coming 5 

to view the lands, to ſee if any waſte was committed, being hindered by a ſtranger from entering the 
premiſes, brought an aQtion on the caſe againſt him; and it was holden to lie, though ſuch action had 
never been brought before. Cro, Jac. 473. Rol. Abr. 108, 109. 2 Rol. Rep. 311. Fide 6 Mod, 
5 3. and Lit. ſect. 108 where, per Littieton, no action having been brought on the ſtatute of Mer. 
ren, it is to be preſumed no action will lie: and Co. Lit, 81. b. pry Ld. Coke, non-ufage is a good inter. 
preter of a law, But per Holt Ch. Juſt. wherever an act of parliame: 1 gives a right,' the common lay 
gives a remedy ; ſo where the common law gives a right, or makes a thing an ys the ſame law give 
a remedy or action. Salk. 20, 21. 6 Mod. 54. See note 4 15 to Co. Litt. 81. b. 13th edit. (c) 2 Bun. 
Rep. 906. 1011, 1012. 


They ariſe Theſe actions are foun ded on ſome fraud or deceit in contracts, 


imply from : 8 
. or ſome ſecret injury to a man's right or propefty, and are ſaid t0 


wrong, ariſe from a non-feaſance, male-feaſance, otmil-feaſance ; butas 
where no this diviſion ſeems too general, I ſhall chuſe the following, as more 


a hai proper to include the moſt material caſes that fall under this head, 


is ſuggeſted, referring to others for a more full diſcuſſion of ſeveral particular 


and no for- relating to them. 
cible vio- © ; 


ence imputed to the defendant. 3 Wooddas, 167.] 
(A) What Perſons, with reſpect to the Injury, may 
bring an Action on the Caſe. 
7 (B) Againſt whom ſuck Aion lies, 
(C) For what Injuries an Action on the Caſe wil 


lie; and herein of thoſe Cafes where a Man maf 
be fald- to ſuiter Damnum abſque tnjurid. , 


(D) At what Time the Right or Action ſhall be ſaid 


to have accrued, 


(E) Of Actions on the Caſe for Fraud and Deceit i 


Contracts, on an implied or expreſs Warranty 


(F) Of Actions on the Cale for Injuries to a Mans 
ny erlon, Property, * or Priv ilege: And herein, 


| 1. When 


y injury 
ty, the 
ding to 
r which 
hich he 
feſt and 
as made 
well be 
s of de- 
bring a 


n. 


entering the 
action had 
ide 6 Mod, 
ute of Mer. 
2 go06 inter. 
common las 
me law give 


(e) 2 Bun. 


contracts, 
ire: {aid t 
ce; but a 
85 as more 
| this head, 
particular 


ry, a 


Daſe wil 
Man mf 


n be {aid 


Deceit i 


arrant). 


33 Mans 
1d herein, 
1. Wh 


Attions on the Cale. 
1. Where an Action on the Caſe will lie againſt Officers and 


U 


Miniſters of Juſtice. fy 
2. Where Caſe will lie for Torts and Injuries committed by 
Perſons contrary to the Duty of their Trades and Callings. 
(G) Where an Action on the Caſe will lie for a Nu- 
ſance, and therein of the Inconvenience of mul- 
tiplying Actions. whe „„ 
(H) Where an Action on the Caſe will lie for a Con- 
ſpiracy, and oppreſſive Proceedings in Proſecu- 
tions and Suits at Law. | 
(I) Where Caſe will lie though the Party injured has 
another Remedy, Ie | 
(K) Where Caſe will lie though the Wrong-doer be 
puniſhable criminally, 58 | | 


(A) What Perſons, with reſpect to the Injury, may 
bring an Action on the Caſe. 


F A. delivers goods to B. to deliver over to C. and B. does not 
but converts them to his own, 


ule, either A. or C. may have an action againſt B. but both ſhall 


deliver them over according! 


not have an action, but he that firſt begins his action ſhall go on 
with the ſame. 

It A. is ſeiſed in fee of the reverſion of a cloſe, expectant upon 
a term for years, and B. is poſſeſſed of another cloſe adjoining 
thereto, between which cloſes there runs a rivulet, and B. ſtops it, 
ber quod the cloſe of A. is ſurrounded, ſo that the timber-trees, &c. 
become rotten z A. in reſpect of the prejudice to the reverſion, and 
the termor, in reſpect of the poſſeſſion, and of the ſhade, ſhelter, 


&c. may each (a) have an action; and ſatisfaction given to one is 
no bar to the other. | 


2 


1 


Bulſt. 68. 
Hard. 32 1. 
. P. and. 
ſaid they 
could not 
Joins 


3-Lev. 209. 
Vide 2 Roll, 
Abr. 55. 4 
Burr. 2141. 
acc, 

(a) So if A. 
leaſes a houſe 
to B. for 
years, and 
this is burnt 
down 


through the negle& of a neighbour, A may have an action for the damage to his inheritance, and B. 


to his poſſemon. 3 Lev. 360. But ſee 6 Ann. cap. 31. 
J.. 1. by which this remedy is talcen away. 


If a maſter of a ſhip brings an action on the caſe, and declares 
chat the ſhip was laden with corn in ſuch a harbour, ready to fail 
or Dantzick, and that the defendant entered and ſeized the ſhip, 
and detained her, per quod impeditus & ob/trufus fuit in wviagio ; 
this action well lies, for the maſter has not the property of the 

up, but the owners; and he is only a particular officer, and can 
only recover for his particular loſs ; yet he might have brought 
elpaſs, as a bailiff of goods may, and then as bailiff he could 


My have declared on his poſſeſſion, which is ſuſſicient to main- 
a treſpaſs. 


If 


ſect. 6. made perpetual by 10 Aan. c. 14. 


Salk. 10. 
pl. 4. Ld. 
Ray m. 5595 
Pitts and 
Gaince. 
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95. S. C. 


74 8 Actions on the Cale. 

Roll. Abr. If a ſervant is coſened of his maſter's money, the maſter my 
25 on have an action on the caſe againſt the coſener “. 

So if a ſurgeon, in conſideration of a ſum of money, undertakes to cure my ſervant of a hurt, and he 
applies unwholſome medicines thereto, on purpoſe to make the wound worſe, by which I loſe the ſervice 
of my ſervant for a long time, I may have an action on the caſe againſt the ſurgeon. Rol. Abr. gg. 
Roll. Rep. 124. S. C. adjorn., 2 Bulit. 332. S. C. and guoad the point of law, the Court incline 


for the plaintiff, but for default in the pleadings adjourned, And after it was ended by compoſiticn, 
Roll. Abr. 88. 8 


. 

Roll. Abr. If a bailiff errant takes J. S. in execution upon a capras ad ſati| 

2 * faciendum, at the ſuit of J. D. and after J. S. eſcapes by a reſcue 
10, 8. P. of himſelf, the ſheriff may have an action upon the caſe againk 


349. S. P. 4 : : T f 
admitted per him for this eſcape, ſor he is thereby chargeable (a) over for this 
den „ to FJ. D. and this eſcape made from his bailiff was an eſcape 
(a) But if | : 


ſuch a pri- from himſelf. ns 

ſoner, taken by a bailiff of a franchiſe, eſcape from a bailiff, the ſheriff ſhall not have an action upon 
the caſe againſt him, becauſe he is not chargeable over; but the bailiff only is chargeable. For this 
vide Rol. Abr. 97, 98, 99. Cro. Eliz. 26. 34). Moor, 4.32. and tit. Xſcape in Civil Caſes. 


Tide bead of Tf a man gives money to his ſervant to carry to ſuch a place, 
099% BY and he is robbed, the maſter cannot bring caſe againſt him, for a 
| ſervant only undertakes for his diligence and fidelity, and not for 

the ſtrength and ſecurity of his defence. | 
Sid. 298. But if A. is empleyed by B. to ſail from England to the India, 
— _ and A. covenants, that he or his ſervants will not thence import 
uit. i. any calicoes, Sc. and A. retains C. as his ſervant in this voyage, 
3 =. and acquaints him with the covenant z and notwithſtanding C. 
Abs. Jos. falſely and fraudulently brings thence certain cal:coes, Wc, A. ſhal 
8. P. have an action againſt C.; for- though no action lies by a maſtet 
for the bare breach of his command, yet if a ſervant does any thing 
falſely and fraudulently to the damage of his maſter, an action 

| will lie. ET | | | | 

Davis v. [An action on the caſe for goods loſt may be ende againk 
jordan, 5 a carrier either by the conſignor or conſignee; and it may be broupht 
Moor v. by the former, notwithſtanding a private agreement between hin 
Wilſon, 1 and the conlignee, that the carriage ſhould be paid by the latter, 


* Rep. for the carrier is liable upon his agreement.] 


- 


(B) Againſt whom ſuch Action lies. 


_ 5 53. IT the ſervant of a taverner ſells wine to another which is cor 
e Rot Abr. 1 rupted, an action upon the caſe lies againſt the (6) maſtet, 
(5) But no though he did not {c) command the ſervant to ſell it to any particu 
action lies Jar perſon. = 
againſt the | 
ſervant. Roll. Abr. 95. So if an attorney in action of debt, knows of, and was a witneſs to at 
leaſe of the debt made before the action brought for it, yet no action lies againſt the attorney, for bf 
acted only as ſervant, and in the way of his calling. 1 Mod. 209, per curiam. Vide 2 Bl. Rev 
869. (c) If a ſervant ſells an unſound horſe, or other me chandiee in a fair, no action lies ain 
the maſter, unleſs he cornmanded him to ſel! tu a particular perſon. 9 H. 6. 53. Roll. A br. 95+ 8.0 
Poph. 43. S. C. cited. 2 Roll. Rep. 6. S. C. cited. But if by the command and covin of the maſtet 
fellsto-a particular perſon, an action lies againſt the maſter, for it is then his own ſale, 9 H. 6. 53. Fits 


Action ſur le Caſe, 5. S. C. Roll. Abr. 95. Bridgm. 128. S. C. cited, Sed L. In the former cite 
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AIdtions on the Cake, ; 75 


po He ſervant warrant 2 horſe ſound when he is unſound, and receive a ſound price of the buyer, whether 
T af the maſter is not bound by the warranty of the ſervant, and liable to an action? | 


, and he 80 if a goldſmith makes plate, herein he mingles droſs, ſo Yide Cre, 
4 that it is not according to the ſtandard, and by his ſervant ſells N oe. 
- inclined itz an action lies againſt. the maſter, becauſe it fails in the 28. C. 
apolition, 


price of hlver. os 
But if A. being poſſeſſed of certain artificial and counterfeit Bridg. 125, 
zjewels, of the value of 1687. and knowing them to be ſuch, deli- 126. South- 


7 AR a 5 5 d 
e vers them to B. his ſervant, commanding him to tranſport the ſaid 3 
1 1 jewels into Barbary, and them to ſell to the king of Barbary, or 2 Roll. Rep. 
again % ; «1 _ i 9 | ; © \ . 8 5 26, 27. 
for thi ſuch other perſon as would buy them, but giyes B. no charge to 8. G 7 


conceal their being counterfeit z and thereupon B. goes into Bar- judged. 
try, and knowing theſe jewels to be counterfeit, ſhews them to Poph. 143. 
(. for good and true jewels, and affirming to C. that they were 5.0.44. 


eſcape 


ion 9" Lorch $507. defires C. to ſell them to the ſaid king for 8101. which r 
ſexe money C. pays B. and B. thereupon immediately returns to Eng- S. C. and 
land, and pays the 8100. to A. his maſter; and after. the jewels 3 
a place, being diſcovered to be counterfeit, C. is impriſoned by the ſaid .clinedagainft 
7 8 king till he repays the 8104. out of his on effects; of all which the plaintiff, 
not for 


8 . 3 : -# J principally 
matter C. gives notice to A. and demands ſatisfaction, &. yet LET 


e India, 


e import en that was done qguoad C. was the voluntary act of the ſervant, ar hag, 
voyage, for which the maiter is not bound to anſwer. i 
nding C. In an action on the caſe for a deceit, the plaintiff ſet forth that Salk. 289. 
. A. (hall he bought ſeveral parcels of ſilk for ſilk, whereas it was an- N. 4 

a maſtet Wi other kind of ſilk; and that the defendant, well knowing this de- rags 
any thing Wi ccit, fold them to him for ſilk; on trial, upon not guilty, evidence at 


an action Wi it appeared that there was no actual deceit in the defendant, who N ge 
| was the merchant z but that it was in his factor beyond ſea : and vide tit. 
ed againk Wi the doubt was, if this deceit could charge the merchant ? And Merchant 
x brought WF Lt Ch. Juſt. was of opinion, that the merchant was anſwerable for grad una 
ween him e deceit of his faftor, though not criminaliter yet civiliter ; for 
the latter, WW ſecing ſomebody mutt be a loſer by this deceit, it was more rea- 
ſonable that he that employs and puts a truſt and confidence in 
the deceiver, ſhould be a loſer, than a ſtranger z and upon this 
opinion the plaintiff had a verdict. | f 
i: 4, brings caſe againit the maſter of a ſtage-coach, on the Salk. 282. pl. 
cuſtom of the realm, for a trunk loſt by his negligence, c. and 1 Hol as 
88 evidence it appears that the trunk was delivered to the ſervant niſt prius, 
ich vs * who drove the coach, who promiſed to take care of it, and that and plaintiff 
6) manic tte trunk was loſt out of his poſſelſion; the action does not he (% Tha ir 
*ualt the maſter, for a ſtage-coachman is not within the cuſtom a carrier's 
% a (a) carrier is, qunleſs he take a diſtinct price for the carriage porter re- 
ol goods 25 well as perſons; and though money be given <5 hs es 
river, yet that is a gratuity, and cannot bring the maſter within ſhall be Ha- 


my partic 


witneſs to 27” 
attorney, fo! 


Vide 2 Bl. Rep tha { . © E:5 - 
Rion lies n e cuitom; for no maſter is chargeable with the acts of his "_ ings 
2 For lerrant, but when he acts in execution of the authority given Palben lat. 
” 6. $3 . > maiter, and then the act of the ſervant is the act of the tice. 
8 fe, K a er. : & | 'F . 
ut 


ED If 


x ; : - 4 
* J 


no action lies againſt A.; for jewels are in themſelves of an uncer- did not order \ 
tain value, and B. was not by A. particularly directed to C. and B. to con- 


ccives goods, 


* 


Actions on the Cale. 


Sk. 17. If two are conſtituted poſt-maſters general, by letters patent, 


l. 8. o : 2 - 
. pt puzſuant to the ſtat. 12 Car. 2. cap. 35. and in the patent there 


Lane v. Sir 2 power to make deputies, and appoint ſervants at their will and 


| 2 4 pleaſure, and to take ſecurity of them in the name and to the uk 
Thomas of the king, and that they the poſt-maſters general ſhould obey 


Frankland. ſuch orders as from time to time ſhould come from the king; and 


Mod. . - 1 1 2 1 f 185 . 
2 Med. 158. 28 to the revenue, ſhould obey the orders of the treaſury; and i 


108. La, is farther granted to them, that they ſhould not be chargeable ſot 
Raym. 646. their officers, but only for their own voluntary faults and miſbe. 
+ haviours, aud this is granted with a fee of 15001. per annum, and 
= A. having Exchequer- bills, incloſes them in a letter direQed to B, 


(a) Fide at Worcefter, and delivers it at the poſt-office at London, into the 
A 579 hands of J. S. who was appointed by the poſt-maſter general to 
the argu. keceive letters, and had a ſalary; by three judges againſt Holt Chi 


ry tro Juſt. the poſt-maſters general are (a) not liable. 

and con. at 

large; and Salk. 17, 18, Heolt's reaſons, who held alſo that J. S. was chargeable, but not as 1 
officer, but as a wrong-doer, [The opinion of the three judges hath been confirmed in a late caſe of Whit 
field v. Lord Le Deſpenſer, in which it was decided that the poſt-mafter was liable only for actual pe, 
donal negle& or miſconduct. Cowp. 754. And caſe lies againſt a deputy poſt-maſter for a' perſon 
misfeaſance. Rowning v. Goodchild, 3 Wilſ. 443. 2 Bl. Rep. 906. S. C.] 


Cheethamv. [An action for not repairing fences, whereby a party is damm. 


4 N 4+ fied, cannot be brought againſt the owner of the fee, who is tg 
318. in poſſeſſion, but lies only againſt the occupier.] 0 


Alleyn, 3. If one ſlanders my title, whereby I am wrongfully diſturbed ue 

ter Hale. my poſſeſſion, though I have a remedy againſt the treſpaſſor, yet! 
| may have an action againſt him that cauſed the diſturbance, 

Roll. Abr. If I deliver my horſe to a ſmith to ſhoe, and he deliver 


go. Soifl him to another ſmith who pricks him, I may have an action m 80 
deliver goods 5 : , . f 

to 4. who Ihe caſe againſt him, though I did not deliver the horſe to him, lou; 
delivers | p f les 
them to B. to keep to the uſe of A., and 7. waſtes them, I may have an action upon the coſe agank 5 

. though I did not deliver them to him. Roll. Abr. 90. 50 

5 0) 

| 0 ac 

| (C) For what Injuries an Adion on the Caſe wil < 

„ 


lie; and herein of thoſe Caſes wherein a Maß; 
may be ſaid to ſuffer Dammum abſque injuriã.  ohic 


[LJ NDER this diviſion various caſes may be comprehended; WW Ir 
but, as ſeveral of them fall under others, I ſhall here orie 
obſerve, that though in ſome caſes an injury happens to a mani 
his property, by the neglect of another; yet if by law he wi 
not obliged to be more careful, no action will Ilie. S 8 
Leon. 223. As if a man finds butter, and by his negligent keeping it put 
Owen, 141. fies, yet no action will lie. 


Cro. Els. Orif a man finds garments, and by, negligent keeping they *! 
219. motheaten, no action lies. 1 | d max 
Oro. Eliz. So if a man finds goods, and loſes them again; or if = 
3 8 finds a horſe, and gives him no ſuſtenance, no action lies; r t. 


in theſe caſes the*law has laid no duty on the finder; f0! 
| 100 
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Attious on the Cale. 


would be too rigorous to oblige him to be charitable in behalf of 
2 careleſs owner. 65 

But if he makes gain and a 
as if he rides the horſe, or if he abuſes the things; as by put- 


I 


d advantage of the things he finds ; 


ting p 


aper into water, or if he kills ſheep, &c. he ſhall anſwer for 
them. 85 0 . 


If A. hires B. to carry a load of timber from one town to ano- 
wer to be unloaded there, at ſuch a place as A. ſhould appoint, 
and B. gives notice to A. that he will bring it ſuch a day, and 
requeſts him to appoint a place where he ſhall lay it, and he 


- 


Roll. Abr. 
5 Leon. 

224. Cro. 
Eliz. 219. 

Goulſ 155. 
Stile, 261. 
2 Lev. 196. 
Virtue ani 
Bride. Vent. 
310. S. C, 
3 Keb. 766. 
C. ade 


brings it accordingly, but A. will not appoint any place where it ty 1 
hall be laid, ſo that the horſes of B. are kept ſo long in the cart, 
that being hot they catch cold and die; yet B. ſhall have no 


action againſt A. for he might have taken his horſes out of the 
ut and walked them, ay put them in a ſtable, or if A. would not 
have appointed a place, as ſoon as he came there, he might have 
unloaded in any convenient place, 4 that the injury the horſes re- 
cived was through his own fault. 
If it be dainum abſque inur , no action on the caſe lies (a); as 
{ a ſchool be fet up in the ſqne town where an ancient ſchool 
his been time out of mind, by which the old ſchooLreceives da- 
yet no. action upon the caſe lies, becauſe it is lawful 


13.06 


(a) Damme 
at ſpus inju- 
ria, Or vice 
werſe, wil 
not bear an 


ase! 5 - @ 5 : 7 

ora man to teach where he pleaſes ; and this is for the eaſe of S 

he people. 1 | 3 per Gould 
5 5 Juſtice. 3 
ür. 93. 11 He 4. 47. 22 Hf. 6. 14. b. Fitz. Action ſur le Caſe, 28. S. C. Bro. 42. S. C. 


„ 154+ S. C. cited. Roll. Abr. 107. Mod. 69. S. P. per Twijden arguendo, 


So if I retain a maſter in my houſe to inſtruct my children, 11H: 4. 47. 


J. i >= 1 28 * Roll. Abr. : 

ah this be to tae damage of the common maſter, yet no action + && 

90 if I have a mill, and my neighbour builds another mill upon Roll. Abr. 

'5 0wn ground, per quod the profit of my mill is diminiſhed, yet 2 
3 . 3 Bro 

o action lies againſt him; for every one (6) may lawfully erect a 57. Noy, 

hall on his own ground. 184 


x 5) But if 1 
we had a mill by preſcription in my own land, if another erects a new mill upon his own oy if this 
13 away the ſtream from my mill, or ſtops it, or makes too great a quantity of water run to my mill, 
aich | receive damage, ſo that my mill cannot grind as much as it was uſed to do, I ſhall have an 
n 9; the caſe again him. 22 Hf. 6. 14. Dyer, 248. Roll. Abr. 107. 


If a man hath a houſe upon his own ground by preſcription, 22 H. 6. T4. 
* J. build a houſe upon my own ground next adjoining, no A 
Lon lies againſt me. I had a 
1 | | houſe by 
pon upon my ground, another cannot erect a houſe upon his own ground, ſo near to it as to ſtop 
18 Bland's caſe, Bulſt. 115. Hut. 136. Roll. 


9 


ca 


sat of my houſe.' 22 H. 6. 15. 9 Co. 59. 
"+ 107. 2 Roll. Abr. 143. 3 Leon. 93. 


. f l 
if Thave 100 acres of paſture in a town, and before this time 
man hath ever had any paſture within the ſame town, and thoſe 
own have uſed to agiſt their cattle in my paſture, and ano- 
er that has freehold within the town, converts his arable land 
to that thoſe of the town agiſt their cattle there, 
- | | per- 


22 H. 6. 14. 
Noy, 184. 
Roll. Abr. 
107. 


— 
Kue 1 


9 paſture, 


* 4 
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S. P. ad- C. becomes liable to anſwer for the debt; now C. may have n. 


78 Actions on the Caſe, 
fer quod this is a damage to me, yet I cannot have any remed 
againſt him; for it is lawful for him to make the beſt advantage 
he can of his own land. | | 

age ph If I ſuſtain an injury by the act of commiſſioners appointed by 

* e an act of parliament, without any exceſs of their juriſdiction, ng 

Plate-glaſs action lies either againſt the commiſſioners or the perſons acting 


Manufac- under them. ] 
tory v. Me- | 


redith. 4 Term. Rep. 794. 


D) At what Time the Right of Action ſhall be ſai 


- to have accrued. 


Ci | p 
Roll, Abr. JF A. ſells ſheep to B. aſſirming them to be his own, wheres Wi ©* 
— . they belong to C. B. may have an action againſt A. for th 
5. C. 3 deceit, before C. hath ſeized the ſhcep, or interrupted him; be- 


Term Rep cauſe they are things tranſitory, and therefore the action lies b.! 


0 . - and . 1 * . ; . act; 
57 fore interruption; for if he {hon} ſtay till C. interrupted him, 
he may be dead before, or other difadvantage may happen. 
Cro. 35 If A. recovers in debt againſt Z. and thereupon a cajas ad ſaticf ger 
5 as . . « * * 5 5 * a 8 
I7 Rs ciendum is directed to C. the ſheriſf of N. to take B. in execution, 1 
Eliz. 123. Which 1s accordingly done, and after, B. reſcues himſelf, per qual Mp 


N action againſt B. before A. ſues C.; for the reſcue and eſcape wal... 
a wrong to C. and he 1s Fray ke chargeable to A. ſor it; and H 
C. muſt ſtay till ſued by A., B. may die in the interim, or fly hi 
country. 1 
Raym. 194. A, brings an action againſt B. in which C. is attorney for 48 


; 3 lat 
* N and after verdict for A., C. enters judgment before the rules el 
2 Keb. 688. cording to the courſe of the Court) are out, per gued B. is p. on. 
S. C. ad- vented from moving in arreſt of judgment, and whether B. me 
journ. le | 


TB +16 ”_ an action againft C. was doubted 3 and T«vi/den thought ti: 
S. C. at- Hard the attorney ſhould be ſued after the judgment is ſet abide; . 


_— but note, it does not dppear in the cafe, as reported by Ray 
13 otherwiſe than from what Tæoſden ſaid, that the judgment vag 
was ſet aſide ſct aſide before the action brought. bim 


before B. 2 
brought his action.— An action brought againft the plaintiff's attorney, for entering judgment agen olt, 
the dzfendant, when the Court ordered a non pros. Hut. 125. and yet it appears the judgment redit 
fet aſide before the action brought. + We ſhould conceive an action would not lie againſt the attornt)3 


; : RP * pe peak! 
there is in ſuch caſe a ſummary remedy to move the Court to ſet aſide the judgment, and for un 0 
afterwards to move in arreſt. And probably the Court would compel the attorney who occaſioned ee. 


80 
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expence of the application (if he had previoully refuſed to wave his judgment) to pay the colts. 


Hob. 267: If a man forges a bond in my name, it is poſſible I may be dam 
— nified by it, but till it be put in ſuit againſt me I cannot bring a 


where by the action againſt the forger. 
plaintiffs | | 85 
own ſhewing he had no right of action at the time of bringing it. Vide Carth, 113. and title n 


Attions on the Cale. : 79 


emedy | 

antage : 2 ; 3 2 8 
: (E) Of Actions on the Cale for Fraud and Deceit in 

ited by ContraQs on an expreſs or implied Warranty. 

LON, no Fig | 

acting 


1. On an implied Warranty in Law. 


2 there be a communication between A. and B. for the buying Roll. Abr 


| of certain ſheep, and thereupon B. the vendor (a) ſays they fac — 
de tld are his own ſheep, when in truth they are the ſheep of another; 5. C. FY 

| but thereupon A. buys them of B. though B. made not any ex- (a) In an 
preſs warranty of the ſheep, yet an action upon the caſe, in nature of — 


; : fraudulently 
deceit, lies againſt B. ſelling to the 
| | . plaintiff an 

horſ hat was not the defendant's gn horſe, the plaintiff muſt prove that the defendant knew him not 

to be his on hore. Allen, 94, Keb. 523. but qrare & wide Carth. go, and Salk. 210. that the 
having petl:Mon of any perſonal chattel, and athrming it to be his, amounts to a warranty; and an 
action Les on the affirmation. Per Halt Ch. Juſt. Sec acc. 3 Term Rep. 57. 


whereas 
for thu 
im; be- 
lies be⸗ 
ted him, 
en. 
ad ſat isjts 
x CCUtiON, 
f, per quid 
y have a 
ſcape Wis 
it; and it 


z OY fly ks 


a 


50 if the vendor affirms that the goods are the goods of a ſtran- Roll. Abr. 
ger, his friend, and that he had an authority from him to ſell them 91. 
to him, and thereupon B. buys them, when in truth they are the 
goods of another; yet if he fold them fraudulently and falſely, 
npon this pretence of authority, though he did not warrant them, 
ad though 1t is not averred that he fold them, knowing them to 
be the goods of a ſtranger, yet B. ſhall have an action upon the caſe 
tor this deceit. 5 e | 

In an aft:9n upon the caſe by A. againſt B. if the plaintiff declares Roll. Abr. 
ney for WM it the defendant craitily intended, Sc. and offering to ſell a 3 
e rules a gelding to the plaintiſf, aſfirmed that he brought up that gelding "WE 
B. is Peron : colt, and that the ſaid gelding was then his own, which Keb. 523. 
zer B. mic plaintiff believing, afterwards, that is to ſay, upon the ſame ** E. cited. 
thought ay and year, and at the place aforeſaid, did buy the ſaid gelding, 
is ſet abde e the action lies upon this declaration, though there was no 
y Raymoriranty upon the ſale; for this was an apparent deceit, contrary | 
agment WR 11; own, knowledge; and though it is not averred that he ſold 
bim at the ſame time when he affirmed he bred him up from a 
vit, but that he pg the ſame day and place bought him, giving 
redit thereunto, this ſhall be intended immediately after the 


peaking of the words; for all the words could not be ſpoken to- 
tether, 


judgment 284 
e judgment is 
1 the attorneſ 
nt, and for leite 


ho occaſioned 0 8 . p | 
ne colts. S0 in caſe, in which the plaintiff declared, that there being a Carth. goo 
lim between him and the defendant, concerning the buying 8 
may be dan, ad ſelling of two oxen, which the defendant then had in his poſ- e e, 
nnot bring u lion, that he (the defendant) adtunc & ibidem false & malitiosè S. C. 
| rmavat, that theſe oxen were his; to which he giving credit, a; TIO 
i al Went them of the deſendant for ſo much money; when in truth Show. 68. 


de laid oxen were the proper goods of J. S. and that he the ſaid 5: C. 

.S. ea, &c. lawfully recovered the ſaid oxen from the plain- N 
b Se. it was holden aſter verdict, that the action lay on vendidir, Ge, 
© bare affirmation, without an expreſs warranty; and though after ver- 


objected, dict, impor 


80 


that it was 
ſcientèr, and 
tupplies the 


Actions on the Cale. 
objected, that it was not ſet forth that he (5) ¶ciens that the oxey 
were the oxen of F. S. nor that he did it deceptive. 


want thereof. Stile, 310. 3 Keb. $07. wiae Keb. 309.-So ſciers, Cc. implies that it was frauds. 


tenizr. Sid. 146. —S0 where the plaintiff declares 2d inprovide & incoute, abſque confrderatione ingp. 
eitudinis Joci, he drove his hof ſes over the plaintii?; though not ſaid fciezs that they were - unruly, 


2 Lev. 172. 
Salk. 210. 
Dt. 2. 
Medina v. 
Stoughton, 
for ſelling 


Moor, 467. 
J. C. 


50 where the plaintiſf declared, that the defendant being pol. 
ſeſled of a certain Jottery-ticket, fold it to him, affirming it to be 
his own, whereas in truth jt was not his, but another's ;: defend. 
ant pleaded, he bought it boug ide, and ſo fold it: on demurrer, Wi { 


: eee he Halil Ch. juſt. held, where one having the poſſeſſion of any per f 
Cale is e- ſonal chattel, ſells it, the bare aſlirming it to be his, amounts to 1 
ported by a warranty, and an action hes on the affirmation 3 for his having t 
— 2 polleſhon is a colour of title, and perhaps no other title can be 2 

and the dif- made out aliter, where the ſeller is out of poſſeſſion; for there 
— here may be room to queſtion the ſeller's title, and caveat emptor in fuck Ju 
decem che Caſe to have either an expreſs warranty, or a good title: fo it is ® 
feller being in the cafe of lands, whether the ſeller be in or out of poſſeſſion; ab 
a n for the ſeller cannot have them without a title, and the buyer is 60 
ou P 1. . | | 2 
pofſeſſion is at his peril to ice it. t the 
not mentioned by him. See Mr. J. Buller's obfervations upon it, 3 Ter. Rep. 58. Vide Stile, 34 at 
346. Cro. Jac. 197. 10 
. Z int. 

Cro. Jae. If the plaintiff declares, that whereas queen Elizabeth was ſeiſel 

x54 in fee of the adyowſon of the vicarage of S. whereto the tithes in 

Rclwell and 6 . 3 

Vaughan. S. did belong, and that the defendant, upon the ninth of u., io 


did afſirm himſ-lf to be lawful incumbent thereof, and that he / 
had right to the tithes from the death of F. N. and after, upon 5.1 


5 8 23 thi 
the fixtcenth ef June, the plaintiff having a communication with WM... 
the defendant about his buying of the defendant the faid tithes til 

- Adichaclmas following, the defendant adtunc ſciens mat he had no 8 


ö Telv. 20s 
Harvey and 
Young - 
Ser 3 Term 
Nep. Th 


Salk. z1r-. 
pl. 3. Riſ- 


Jacto, that J. N. was after prefented, Oc. and took the tithes, &c, 


right thereto (the defendant not having been inſtituted, &c.) of! 
fals & deceptive fold them to the plaintiff for 30. and alleges . © 


the action does not lie; for there was no warranty that the plain. 
tiit ſhould enjoy them; and this affirmation alſo was in time pre- 


cedent to the ſalc. S 

So if the plaintiff declares, that upon a communication between il 
the plaintiff and the defendant, for the purchaſe of a certain term wot 
for years, which the defendant then had in certain lands, the de- * 


fendant afferwit to the plaintil9} that the ſaid term was worth 150. 
to be fold z to which the ſaid plaintiff fdem adhibens did give the 
defendant 1501. for the fame, and that aſter, the plaintiff offer 
ing the ſaid term to fale, could not get fo much for the fame; 
the action does not lie; for here was only a naked affirmation of 
the defendant, that the term was worth ſo much; and it was tit 
plaintifF*s folly to believe him. : 

But if on a treaty for the purchaſe of a houſe, the defendaſt 
affirms the rent to be 3ol. per aun. whereas in truth it is but 20% 
and thereby the plaintiff is induced to give ſo much more than tht 
houſe is worth, the action (a) lies; for the value of the rent» 
matter that lies in the private knowledge of the landlord and 1 

| | pant 


actions on the Caſe, „ 


> Ones nant; and if they affirm the rent to be more than it is, the pur- 122. Shs 
chaſer is cheated, and (a) ought to have a remedy for it. a” on N 5 
fraudi- 522. S. P. reſolved. (a) But if A. poſſeſſed of a term for years, offers to ſell it to B. and ſays that 
one indy. a franger would have given him 20/7. for this term, by which means B. buys it, though in truth A. 
unruly, was never offered 201. no action on the caſe lies, though B. is hereby deceived in the value. Roll. 
Abr. 91. 101. Sid. 146. S. P. 5 | 2 8 
8 por 2. Where Caſe will lie for a Fraud on an expreſs Warranty. 
t to be NP | | 
lefend- If A. being a goldſmith, and having ſkill in jewels and precious Cro. Jac. 4+ 
848 y 5 J P 22 | 
nurrer, ſtones, hath a ſtone which he affirms to be a Bezoar-ſtone, and a ged 


; 4/8 : Sv between 
ſells it to B. for 1007. when in fact it was no Bezoar-ſtone, no Chandler 


action lies againſt A.; for every one in ſelling his wares will affirm and Lopus, 


ny PEt- 


nts to 


having that his wares are good, or that the horſe which he ſells is ſound; . been e 
can be and yet if he does not warrant them fo, if falſe, no action lies (b). cam ſeace?, 
Ir there 2 AER and the-firſt 
. 10 ſuck judgment reverſed accordingly by all the juſtices and barons, cont. Anderſon. Vide Dyer, 75. in Margin, 


3, C. cited, as adjudged in B. R. and they ſaid, that the opinion of Popham was, That if I have any 


fonts commodity, which is corrupt, and knowing it to be ſo, fell it for good, and affirm it to be fo, an 
lemon; action lies for this deceit; but though it be corrupted, if I know it not, though I affirm it to be 
buyer 7 good, yet no action lies, unleſs I warrant it to be ſo. Cro. Jac. 469. S. C. cited, as adjulged in B. R. 


2 Koll. Rep. 5. S. C. cited, and ſaid that the judgment was reverſed, becauſe it was not pleaded 
that he knew it to be falſe at the time of the ſale. Vide poſtea letter (F), where the victuallers, &c. 
ating contrary to the duty of their calling, ſhall be charged, and the heads of inn-keepers, carriers, @cs 
%) An affirmation at the time of a ſale is a warranty, provided it appear in evidence to have been ſo 
intended. 3 Term Rep. 57. ſupra, (E.)] 5 


j 
5 
Stile, 35. 


vas ſeiſcl ; ; ER, 
tithes in But if a man (c) ſells a tun of wine, and warrants it to be 11H. 6. 18. 
of Jun ſound, and not corrapted, if it be corrupted, an action upon the 94s 
d that he ene lies. : Poph. 143. 
ter, upon 5. P. cited. H. ſells ſheep, and warrants that they are ſound, and ſhall continue fo for a year after, 
e 5 1 this is good, and ſhall bind him. ide Danv. Abr. 188. 96. (e) This action lies, though he hath 
tion " not paid for i for the other may have debt for his money. Bro. Guarranty, 59. | 
tithes ti _ 1 
he had no So (d) if a man ſells a horſe, and (e) warrants him to be ſound (4) 1 = " 
Py.» . . . o . ® 18. 011. 
1, Sc.) f his wind and limbs, if he be not, an action upon the caſe lies. Ahr. 96. 
alleges u S. C. (e) Tut without ſuch warranty no action lies. 20 H. 6. 35. F. N. B. 94. S. P. Bridg. 
tithes Tf, 127, S. P. Roll. Abr. go. S. P. [If ſold at the price of a ſound horſe, caſe in the nature of deceit 
5 u 


: would ſie. Delancey v. Dymock, fittings after Eaſter term 1789, coram Ld. Kenyon. See too 
the plain- 3 Wooddef, 199. ] 


time pits OY! BED | 1 

nn Ika man, knowing his horſe to be lame and foundred, offers Roll. Abr. 
„n betwen in te = to buy, and warrants him to be ſound, Oc. relying 7 5j But 
ertain tem lt" which I buy him, by which I am deceived, (/) though the gere. For 


48. the de- 2 here was before the ſale, yet becauſe this was the cauſe ng oe 
2 ol the {: 8 MN ral rule, 
vorch 185 e ſale, an action upon the caſe lies thereupon. | that the 
1:4 give the *vranty muſt be made at the time of the fale. Vide Cro. Jac. 4. 196, 197. 630. nor can it be made 
ay 5 Mer ater, per Bridg. 127, Godb. 31. Lide Salk, 211. pl. 4. [Where a treaty for the ſale of a com- 
aintiff olle mity had been entirely broken off, a warranty made at the time of ſuch ſale was holden not to ex- 
the fame; to a ſubſequent ſale of the ſame commodity at a reduced price. Anon. Str. 414. 

Hrmation 0 | 


If 4. ſells a horſe to B. and warrants him to be ſound of wind Roll. Abr. 


fand limb, and clean of legs, whereas he well knows that he is _—_ 


oulder-pitched, and has ſplints upon his legs, an action lies 2 Roll. Rep. 
peanſt him upon this warranty; (g) for theſe imperfections are 188. 8. 0 


ot ſubject to the view of an unſkilful perſon. 2 


8 of the warranty of a horſe that ig blind. 2 Roll. Rep. 8. Bridg 128. Diversity where be 
ol. I, ; = 4 82 das 


4 it was tit 


4 = } Attions on the Cale. 
i 9 has no eye, and where a counterfeit, falſe and bright eye; and wide Oro. Jac. 387 3 Bulft. gg, 
1 3 Keb. 101. Bro. Deceit, 29— Fitz. Deceit, 23. F. N. B. 94. note (c). 2 Wooddeſ. 415. 
bY | | | 
" | Salk, 211. The plaintiff declared, that the defendant fold him a horſe ſuch | 
9 PA , ; a day and place, & adtunc & ibidem warraniizavitequum predif? { 
1 - Burroughs, to be ſound wind and limb, whereupon he paid his money, and 
15 ayers the horſe had but one eye, c. on plea non wwarrantizavit, { 
bl the plaintiff had a verdict; and it was objected in arreſt of judy. 1 
1 ment, 1. That the want of an eye is a viſible thing, whereas the 
1 warranty extends only to ſecret infirmities; but to this it was an- 4 
WH ſwered and reſolved by the Court, that this might be fo, and muſt 
1 be found to be ſo, ſince the jury have found that the defendant 
bl did warrant. 2. As the warranty is here ſet forth, it might be pa 
"FA at a time after the ſale, whereas it ought to be part of the very in 
4 contract; and therefore it is always alleged «varrantizando vendi- pa 
WW it; ſed non allocatur ; for the payment was afterwards, and it was ap: 
1 hat which completed the bargain, which was imperfect without it. graf 
Wi Buchanan [If there be an expreſs warranty not reſpecting the ſoundneſs i © 
1 ee pe of horſes merely, but ſome diſtinct matter, as their age; and it 
1 Term Rep. be a condition of ſale, that the horſes, if conceived to be unſound, = 
bY: 745+ ſhall be returned in a limited time; an action may be maintained mel 
1 by the buyer if the horſes are not of the age they are warranted na 
"nl to be, though they are not returned till after ſuch time has com 
"Wh elapſed, for the condition of fale applies only to the unſound- oY 
1 neſs; nor does the buyer loſe his remedy, thoughw%pon the ſel Ti 
Th ler's refuſing to take them back, he ſells them again to a thid err 
1 perſon. | | of 4 
00 Fielder-v. It has been determined by the court of Common Pleas, that the WW. In 
11 14. BY Rey. ſeller of an unſound horſe warranted found, if it can be clearly then 
Wis. 27. proved that the horſe was unſound at the time of the ale, v vort 
ww liable to an action on the warranty, without notice or return.] 102 
9 ö | 5 5 Paire, 
WW. (F) Of Actions on the Cafe for Injuries to a Man's WW Lr 
yl : Perſon, Property, Right, or Privilege. nh 
1 | 8e 
fi Vent. 295. IF A. rides an unruly horſe in Lincoln Inm Felde, (being a place , ; 
4 0 2 much frequented by the king's ſubjects, and unfit for ſuch WWW: b. 
1 3.05 e purpoſe, ) to break and tame him, and the horſe breaks from 4. W's tc. 
1 ſexeral caſes and runs over B. and gricvouſly hurts him, &c. B. ſhall have an 
T8 —_ action againſt A.; for though the miſchief was done againſt the if a 
1 brought will of A., yet ſince it was his fault to bring a wild horſe into ſuck Neptic 
1 for injuries a place, where miſchief probably might enſue, 4. muſt anſuet M ma) 
. 1 — for the conſequence of ſo ill an act. | ” 4 
. ſon by wild and ungovernable animals. An action for keeping a mad bull which gored the plaintih 'T 
"m0 Sc. Lutw. go, [But in ſuch caſe it muſt he alleged in the declaration that the defendant Ie that If 2 
th the, bull was mad. Ibid. In all caſes where the miſchief js done by animals manſuetæ nature, the dts 9 
Wh owner muſt be ſhewn to have had notice of their viciouſneſs before he can be charged, and ſuch _ 15 Ut 
10 muſt be ſet out in the declaration; but as to animals feræ nature, the perſon who keeps them 1s lab, am it 
' 0 for any damage they may do, witheut nctice, Ld. Raym. 606. 1583. 2 Salk. 662. ſeleript 
9 Roll. Abr. So if a man lays logs of wood croſs a highway, though a 5 ecke 
neat ornate fon may with care ride ſafely by, jet if by means thereof d f. 


attions on the Cafe. 8g 


9% tumbles, and thereby I am wounded or hurt, I ſhall have an ac- fances and 
tion on the caſe, 7, | letter G. 
uch | For an injury accruing to a man in his (a) real eſtate of Rall. Abr. 
dif? freehold or inheritance, caſe will lie; as if A. levies a fine, 100. ; 
and ſuffers a recovery, acknowledges a judgment, recognizance, 2 = 
avit, | {ſtatute merchant, or ſtaple, in my name, I may have an truſt for me 
udg- action. | krefuſes to 
5 J ; | . execute the 
5 te i truſt, J have no remedy but in Chancery; but if he enfeoffs another, an action on the caſe lies. Roll. 
8 an- Abr. 108. 2 Vent. 27. So if the officer refuſes to enrol a bargain and ſale. Sid. 209. 2 Bulſt. 326. 
muſt | | 3 | 
adant If a pariſhioner ſets-out his tithes of hay duly, and requires the Roll. Abr. 
ht be parſon to carry them ofF his land, but he does not carry them off 1 
very in a convenient time, per quod the graſs where the hay lies is im- 1897. [The 
venidi- paired by the hay's lying upon it, an action upon the caſe lies phe ies 
; 8 . obliged to 
it Was againſt the parſon. | | = | take tithe of 
out it, graſs the day it is cut, but may let it lie there long enough to make it into hay. Stra. 245. ] Vide 
ndneſs WT ic this head of Tithes, and for treſpaſſes on land, title Treſpaſs. Soy 
dit | ; 3 | 
ba If a man who ought to incloſe againſt my land does not Ron. Abr. 
1 incloſe, per quod the cattle of his tenants enter into my land 105. * Or 
1 EN ; | . - the cattle of 
1 5 40 damage to me, I may have an action on the caſe againſt dee 
mm “. perſon. 25 
2 * The action can be brought only againſt the tenant in poſſeſſion. 4 Term Rep. 318. Supra (B). 
bal If A. being a maſon, and uſing to ſell ſtones, is poſſeſſed of a Cro. Jac. 
a Uta 


certain ſtone-pit, and B. intending to diſcredit it and deprive him 8 . * 
of the profit of the ſaid mine, impoſes ſo great threats upon his 8. ps 
workmen, and diſturbs all comers, threatening to maim and vex 
them with ſuits if they buy any ſtones, ſo that ſome deſiſt from 
working, and others fam buying, Sc. A. ſhall have an action 
1 7 8 caſe againſt B., for the profit of his mine is thereby im- 
pared, | f 

If a man menaces my tenants at will of life and member, per Roll. Abr. 
gad they (5) depart from their tenures, an achian upon the caſe lies nes 


that the 
e clearly 
| ſale, is 
turn] 


9 
Man' 


OE. (5) But the 
' againſt him. threatening, 
: a plac I 7 4 : - 22 ; 
g \ their departure, is no cauſe of action. Roll. Abr. 108, Where a copyholder may hav caſe againſt 
for {uc pus lord for cutting, the tops of tree), for not admitting on a ſurrender, or for not holding a court, 
I from A. ide head of Copybold. k a 


11 have an . ; : | 
aint the lf a commoner, who hath a right to common by grant or pre- But for this 


8. eription, be diſturbed by the lor | 7 vide head of 
e into ſuch Wi" an Th pu y ” ord or a ſtranger, in the enjoyment, 88 
aft anſwer e may have an action on the caſe. | dt 


* 4 Mod. 175. 6 Mod. 19. Ld, Raym. 1225. Salk. 170. pl. Jo 364. pl. LY Skin, 214. 
ay, 74. 101. : . | 


4 the plinth | 
Ant knew un [If 2 man have a private way over the land of another, and be 1 R. Abr. 
a 1 Nltruted in the enjoyment of it, this action lies, whether he 1493 Cre- 
hem is lim it by expreſs reſervation in any modern deed, by grant, by 3 
1 Felcription, or by operation of law. This eaſement may be ob- 2 R. Abr. 
ough a pe ted in an actionable manner, not only by ſtopping up the way 140. 
of my voce baflage, but by ploughing up the land over which the road lies. | 
polo ſuchcient as againſt a wrongdcer, for the declaration to al- zVentr.274. 
oy | G 2 e lege om 7. 
A 


B01 


; » Attions on the Caſe. 


Abr. x07. have ground their cn and grain ſpent in the houſes of the tenant 


666. though it be near to B., provided it be not done fraudulently, al 


In an action lege generally that the plaintiff was lawfully poſſeſſed of a certal 


againſt a 3 ads ' 
man for not tenement, and by reaſon thereof entitled to the way in queſtion, 


repairing a Without deducing a regular title from any perſon ſeiſed in 


private road fee, b 
leading N HED a . 2 
through his grounds, it is ſufficient to charge him as occupier, upon his Neon merely, Rig th 
v. Smith. 3 Term Rep. 766. th 

| | v. 

1 R. Abr. If any perſon erects a ſmelting-houſe, or works for making Wl th: 


1 v. aquafortis, or ſuch like, the vapour and ſmoke of which fpol che 
Burr. 333. the graſs or corn, or injure the cattle of his neighbour, "Ol for 
g nuiſance to the land for which this action lies. ] 
For this vide If A. hath a mill by preſcription which he hath uſed to repaiy 
Jet e and at which all the tenants of the manor, time out of mind 
Danv. Abr. of the ſaid manor, if one of the tenants grinds his corn elſe 
8 = a; where, A. ſhall have an action on the caſe againſt him. So if 4. h 
Comb. 9. his preſcription has a mill on his own land, and B. erects a mil 
Skin. 175. on his own land, if by this A. mill receives any prejudice by 


pl. 5. 316. having the water ſtopped or drawn away, or having too oreat 
pl. 3. 389. FRO PP Ys f 8g gf 


pl. 25. a quantity of water run on his mill, by which it cannot grin an 

as much as it uſed to do, 4. ſhall have an action ou the caſe again hat 

him. 4107 

2 — [If a man have ancient pits which are repleniſhed by a rivue 
eſt, 1 Wilſ. 


he may cleanſe, but cannot change or enlarge them, if he dow 
he is liable to an action on the caſe for diverting the water. 

Bliſſet v. If a man have an ancient ferry, and another ſet up a new fem 
1 22 ſo near to it as to draw away the cuſtom, caſe lies; for he wid 
C. B. Bull. has an ancient ferry is compellable by law to keep boats, &, 1 
Ni. Pri. 26. therefore the law having impoſed an obligation upon him, proted 

him in the excluſive enjoyment of the right, 
Tripp v. But an excluſive right to a ferry from A. to B. does not preret 


Frank, 4 perſons from going by any other boat from A. directly tob 


174 · 


Term Rep. 


merely for the purpoſe of avoiding the regular ferry.] 
Keil. 98. b. For injuries to a man's houſe or habitation, an action on the c 


9 — will lie; as if A. hath the upper room, and B. the under Tool d tl 
2Leon. . 5 be ad | 2 mitt 
5 8 A. and A. neglects to cover his upper room, B. may have an a . 


may force on the caſe againſt A. and thereby compel him to cover tu 
B. to ſup- upper room for the preſervation of the timber of the und 
port his un- | : 

der room for room. 8 

the preſervation of the upper room of 4. Kelw. 98. 


Poph. 46. If the plaintiff declares that J. S. being ſeiſed of a meſſuag 0 
+» 4. iOg fee, 23 April 32 Els. did demiſe to the plaintiff a cellar fro 
adjudged in Week to week, &c. and that after, viz. 29 July 32 liz. J. . a 
the court of demiſe to the defendant a warehouſe, being right over the lu 
02 8 cellar, to hold from week to week, c. and that the plaintiff del 
in Cam” poſſeſſed of the cellar, and the defendant of the ſaid warehow 
Scac, 2 and the plaintiff then having in the ſaid cellar three butts of fac 
Leon: 93> of the value of 4o/. Cc. the defendant 30 July 32 Elia. did pi 


+ 
cs great a weight of goods in the ſaid warehoufe, and there] * 


Actions on the Caſe. 


tall 85 
tion, J fo over-burden the floor of the ſaid warehouſe, that by force and 
4 in weight of the ſaid burthen, the ſaid floor on the ſaid 30 July 
broke, and the ſaid goods did fall upon the ſaid butts, and broke 
che ſame, Ye. and the defendant pleads that a ſhort time before 
g the floor did ſuſtain as great weight as this, and the warehouſe 
was let to him to lay in thirty tun weight, and that he had placed 
making there but fourteen tun; and that what damage had happened to 
h ſpol che plaintiff, was by reafon that the floor at the time, as alſo be- 
it15 WT {ore the leaſe to him made, was rotten, and the wall whereupon 
be. the floor lay ſo decayed, that the ſaid floor broke, ©. for want of 
repair, Wreparations before the leaſe to him made; the plaintiff ſhall have 
f mind, his judgment, for it is expreſsly alleged that the floor, by the 
tenants weight of the ſaid merchandiſe, did break, and that is not traverſed 
rn elſe-WMWbut anſwered argumentatively only, v:z. that it did bear more be- 
if A. ore, ergo, Sc. and though it was ruinous when the defendant took 
ts a nil Wt, yet if it fell by reaſon of any weight by the defendant placed 
dice ber, be mult anſwer for the conſequence. 
too great It was formerly holden, thatif a fire broke out accidentally in a For the cafes 
ot grin an's houſe, and raged to that degree as to burn his neighbour's, on this bead, 
ſe again Wit be in whoſe houſe the fire firſt happened, was. liable to an pon gc gk 
21-1 on the caſe on the general cuſtom of the realm, quod quilibet and Salk. 
iu %%% [a 2 | „ 
a gnem ſium ſalvo, wy | 5 19. pl. 9. Carth. 425. 3 
1 | 60 But now by the 6 Ann. cap. 3 L. ect. 6, 7. ĩt is enacted, that no This ſection 
net ation, ſuit, or proceſs whatſoever {hall be had, maintained, or 3 
or he'll protecuted againſt any perſon in whoſe houſe or chamber any Ann. c. 14. 
„ e. ml ire ſhall accidentally begin, or any recompence be made by f.. 
- rote luch perſon for any damage ſuffered or occaſioned there- TOI 
g by, Sc. provitled that nothing contained in the act ſhall extend 5 * 
not pre to defeat or make void any contract or agreement made between 
e&ly tob -prings and tenant. ED . | 
ulently, the plaintiiF declares that he was and is yet poſſeſſed of a Cro. Car, 
ale for ſeveral years adtunc & adhuc ventur of and in a houſe, 137. 3 
1 on the al - that he demiſed the ſame to the defendant for ſix months, ks : 
under won that after the fix months expired, the defendant being 
* mitted to occupy the faid houſe for two months longer, pulled 
0 bi zun the windows, Cc. this action well lies, in regard that the 
F the und N is chargeable over in an action of waſte, | 
a man hath an ancient houſe, and another builds a houſe ſo 9 Oo. 58. 
a that his windows are darkened, he may have an (a) action on whos bg 
caſe againſt him. [ 3 
a meſluage u. 454, Comb. 481. 6 Mod. 116. 313. See Ld. Raym. 392. 713. 2 Salk. on . 
a cellar fro pl. 6. 12 Mod. 63. (a) So if a man builds a houſe ſo near mine as to cauſe the rain to fall 
Fiz. 7, 8. 0 Lmy houſe, Roll. Abt. 107. 2 Leon. 93. S. P. {1 Str. 643. Forteſc. 212. 8. P. 
over the fn If 8 . | 
plaintif be man have a right to ſit in a particular pew in a church, Stocks v. 
nid wareboa ; ©. diſturbed therein, he may have an action on the caſe. 7 
butts of lM Tight may be claimed either by preſcription as appurtenant 428. Gibt. 
Eli. did pi 1 meſſuage from keeping it in repair; or under a faculty Cod. 643. 
4 cherehf i om the ordinary; or 3 an allotment and agree- — N 
ment 


—— 
** . 
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rick v. Tay- 
lor, 1 Wilſ. 
326. 

(a) From 
long unin- 
terrupted 
uſage, a fa- 
culty may be 
preſumed, 

5 Term Rep. 
298. A fa- 
culty to a 
man and his 
heirs is not 
good; nor is 
a preſcrip- 
tion as ap- 


purtenant to land. 


Actions on the Caſe, 


ment with the miniſter and churchwardens, eſpecially where the 
church is rebuilt. In all caſes it ſeems neceflary to claim the 
pew as appurtenant to a meſſuage in the declaration (5). Where 
this action is brought againſt a ſtranger or wrongdoer, it is ſuf. 
ficient for the plaintiff to allege in his declaration that he is en- 
titled by preſcription ro the pew in quzition, as appurtenant 
to his meſſuage, without farther ſtating the particulars of his 
claim (c). But againſt the ordinary, who has prima facie the diſpoſil 
of all the ſeats in the church, a title or conſideration mult be 
ſhewn in the declaration and proved; as a faculty from one of 
his predeceſſors having built at a diſtant period, or by due 
authority, ſuch pew, or having conſtantly repaired the ſame, 


1 Term Rep. 428. 1 B. E. L. 331. See Croſs v. Salter, 3 Term Rep. 61, 


in which caſe the King's Bench held, that the ſentences in the eccleſiaſtical courts were nat 


concluſive evidence of the right. 
ſuperjor eccleſiaſtical juriſdictions appear not to have decided poſitively on the right. 
(5) 1 Wilf. 326. 
is preſumptive evidence of a preſcriptive right; but that preſumption may be rebutted by proof of the 
non- exiſtence of the pew before that time. 


But that caſe does not ſeem to afford any general rule, for the tw 
3 Wooddeſ. 196. 
1 Term Rep. 431. (c) An uninterrupted poſſeſhion of the pew for thirty year 


Griffith v. Matthews. 5 Term Rep. 296. 


Godb. 200. If a parſon deface a grave- ſtone or coat armour in a church, thi I 
cio. J. 367. action lies, notwithſtanding the injury be wilful and direct: fa 0 
| in this caſe, as in that immediately preceding, treſpaſs vi et arm £ 
cannot be brought; becauſe the {freehold of the church is in the v 
r 0 a 
As to the torts and injuries affecting a man's perſonal property Vi 
and for which an ai, on the caſe is the proper remedy, they arelo ie 
many and ſo various in their kinds, that they cannot well be lat th 
together; J ſhall ſet down only ſome of them here, and ſuchs ſu 
may govern in like caſes. he 
Paſley v. [Fraud and deceit in the defendant, and damage to the plaintif he 
- Ten are a ſufficient foundation for this action, though no benefit a- by 
Rep. 51. Crue to the defendant; therefore it was holden by three Juſtice lie 
of the Court of K. B., againſt Greſe J. that it would lie for a fals | 
affirmation reſpecting the credit of a third perſon, made wit haz 
intent to deceive the plaintiff, and by which he was injurch 25 
though it did not appear that the defendant was benefited ol if 7 
the deceit, or that he colluded with him of whom he gall and 
| the fictitious character.] SES Vice 
Roll. Abr, If a man razes the name of the obligor out of an oblig | 
4 tion, and in the room thereof puts in the name of J. S. 42 
with dice, after ſues him upon this obligation, J. S. may have an ai t i: 
vide Cro. he caſe. 5 : Term 
Eliz. go. | | | | (a) B 
Co. Ent. 8. F. N. B. 95. Moor, 776. For keeping a dog, knowing him to be accuſtomed 9M and þ 
ſheep. Danv. Abr. 19. [If he afterwards bite a horſe ; for the owner ought to have deſtroyed hint Uſcka 
notice of the firſt miſchief. Ld. Raym. 69. That he hath done ſo ravice before is ſufficient pn tor the 
uſage. Dy. 236,] For uſing the ſame mark which the plaintiff hath uſed to ſet to his cloths» Pop 
144. Cro, Jac. 471. 2 Rol. Rep. 28. 


Roll. Abr. 
100. 


67. 


Lane, they do B., ſuch prejudice as ſubjects me to B. 's action, I 


If A. takes my cattle and drives them into B.'s cloſe, wil 


' 
I 


8 


have an action on the caſe againlt A, 
2 


| 
| 
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© the If a man lend or hire another's horſe, and for want of ſafe oro. = | 

W keeping the horſe die, the owner may have an action on the caſe 8 = 

here to repair the damage ſuſtained by the negligence of the borrower. 5 Co. 14. 

+ Tak. | So if a man lend another ſheep to tath his land, and by the negli- oy 12Is 

+ gence of the borrower they are drowned. | So if a man lend an- Dome 8. 

ten other a horſe, who puts him into a ruinous ſable, which tumbles in Stud. 240. 

of Jos upon him and kills him ; or if a man over-ride a horſe lent or hired Lutw. 98. 

liſpoſal to him, in all theſe caſes an action will lie 3 but if the {table had 

nult be . fallen by a violent tempeſt, or the horſe died of any diſeaſe, then 

owed had the hirer or borrower been excuſed. 5 a | 

by du: If A. obtains a judgment in debt againſt B. as executor to his Gon 285. 

ne. father, and thereupon A. takes out a fieri facias, but before the e Four 4 
ſheritt can execute it B. ſecrete & fraudulenter ſells, removes,\and 286. This 

Rep. by) diſpoſes of all the teſtator's goods, fo that the ſheriff is forced to laſt authority 

__ os return nulla bona, &fc, an action upon the caſe lies againſt B., for the — 

oddel. 136 ſheriff could not return a deva//avit ; and if this action does not lie, y. | 


thirty pen 


Ho the party is without remedy, 
proof ot nt 


It A. declares that he had obtained judgment againſt J. S. for Carth. 3, 4; 
loo. and that 1007, more was due to him for rent arrear z that he Smith and 


i , . kN . Tonſtall, 
arch, this intending to take out execution, and alſo to bring an action of adjudged on 
AY debt for the rent in arrear, (the ſaid J. S. being then poſſeſſed of 222 
i et arm goods and chattels ſufficient to diſcharge the Whole, ) which being fred 10 
„ very well known to B. (the defendant) he, by covin conſpiring the Houſe 


with the ſaid F. S. to defeat him of his execution, and of reco- of Peers, 


| propert) vering the money for rent arrear, procured the ſaid J. S. to con- 
they are tels a judgment for 160/. (of ſuch a term) to one J. N. ubi revera 
ell be lat the ſaid J. S. did not owe any thing to tae ſaid F. N. and that he 
nd ſuch a ſued out execution on this feigned judgment, by virtue whereof 
he ſeiſed all the goods and chattels of the ſaid J. S. which 
5 plaintif he efloined to places unknown, and converted to his own uſe, 
peneſit a 10 reaſon whereof the plaintiff loſt his debt; the aQion well 
ree Justice ICS, Hf? | | 
5 5 calle Alſo for injuries done to a man with reſpect to his wife, as by Leon. 240. 
made wit having criminal converſation with her; with reſpeCt to his child, Noy, 106. 


"OP ; che ; elw. 180. 
as by enticing him away, or by enticing away his ſervant (a); or 2 Ley. 63. 


if my ſervant without cauſe or licence departs from my ſervice, [Or by ſe- 
and J. S. knowing him to be my ſervant, retains him in his ſer- ducins his 
"Bhs . . . | : daughter, 
vice, and fo keeps him; an action lies. 


Jenefited . 
ym he g 
per qued 


f an obig | ſervitines 
8. 1 erſit, If the daughter be of age, acts of ſervice muſt be proved. 2 Term Rep. 166. 3 Burr, 
of J. : 1878. In actions of adultery, the proper form is treſpaſs : and for the other injuries adverted 


> an actions to in the text, ſatisfaction may be had in that form of action. Coup. 54. 3 Wilſ. 18. See 2 
Term Rep. 167. Ld. Raym. 1032. and the remarks thereon in 3 Wooddeſ. 245, 246. n. 
(2) But where a ſervant had covenanted to work at a trade for a limited time, under a penalty, 
nd heving quitted his place, the maſter ſued him and recovered the penalty; this was holden to 
Gſctarge the ſecond maſter from an action for hiring him, the penalty being deemed full ſatisfaction 
tor the loſs of ſervice. Bird V. Randall. 3 Burr. 1345 1 Bl. Rep. 373» 8. C.] 


gomed n 
© deſtroyed * 
ſufficient PP 
his cloths 7 | 
So it was holden, that this action would lie where the defend- 27 v. 
aut falſely and maliciouſly wrote a letter to a perſon who was HE 
engaged to take the plaintiff as his wife, ſuggeſting, that he _ 1 Lev. 53. 

5 G 4 22 


's cloſe, wi 
action; [8 


3 
1 
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8. C. Keb. her huſband, by means whereof the intended marriage was fruf. 


255. 269. 
358. S. C. trated. 1 0 
It ſeems, unleſs ſome ſpecial damage could have been proved, that this cauſe would have been proper ( 
only for the eccleſiaſtical court, under the name of a ſuit for jactitation of marriage, 3 Wooddeſ. 211,] 
. . j . „ 5 0 . t 
Roll. _— So if a man digs a ditch in the highway, into which my ſer. t 
0e Noll. vant falls and breaks his thigh, Sy which J lofe his ſervice for a t 
Rep. 124. long time, I ſhall have an aclion on the caſe againſt him (a) for the 
(2) So for loſs of his ſervice. N : 
digging a | D | | 
pit, per gued F. S. for whoſe life 1 hold lands, was drowned, Keb. 847. 
Vide Aſ- Alſo actions on the caſe are proper for injuries in diſturbing one : 
ſumplit. in the enjoyment of any right or privilege he is entitled to; as if Jt 
Roll. Abr. s . ; : al 
196. the beadle of an hundred ought by virtue of his place to have by ] 
preſcription certain gallons of beer of every brewer at a certain as 
price, if the brewers will not ſuffer him to have it accordingly, an (a 
on Uþ0N ies. | ag 
action upon the caſe lies a 
7 H. 4. 44 If a man ought to have toll upon the buying of cattle in a par 
oy 8 H. 6. market, if one buys cattle and does not pay the toll, an actian a fer 
tz. Ain the caſe lies againſt him. | 
fur le Caſe, 


26. C. Bro. 37. S. C. Roll. Abr. 106. S. C. In ſuch caſe, aſſumpſit is now uſually brought, 
1 Term Rep. 616. 660. So if perſons coming to market are diſturbed, by which 1 Joſe my tall | 
an action on the caſe lies. 11 H. 4. 47. b. Roll. Abr. 106. Vent. 26. 28. or if upon a fakein | 


5 0 
a fair a ſtranger diſturbs the lord in taking the toli, an action upon the caſe lies. 9 H. 6. 45. Roll : ; 
Abr. 106, | It is the proper remedy for a fraud upon the toll of a market. Cowp. 664. ] * 
_ N [An action on the caſe will not lie againſt juſtices of the peace his 
554 > for reruſing to grant a licence to keep an inn or ale-houſe.] act! 
others, 3 Will. 121, | x 
43 5 3. 30. If my tenants within a certain ſeigniory, ought time out of mor 
g e mind to go free to every market and fair to ſell and buy goods yer; 
=Þ without payment of toll, and one takes toll of them in his fair or | 
market, an action on the caſe hes againſt him. 75 
, a 3 . . c 
48H. s 16. If a man diſturbs my ſteward in holding my leet, an action on ih Wi Ran 
So if me caſe lies againſt him, | 
vants are diſturbed in collecting his tithes, 19 R. 2. 52. Roll. Abr. 107. So if a ſtranger who ha If 
no right, holds a court in my manor, and by diſtreſſes, Sc. ſo impoveriſhes my tenants that the foun 
cannot pay their rents, an action on the caſe lies. 13 H. 4. 11. Roll. Abr. 106. caſe 
| . judg 
38 H. 6. 9. If a man hath the aſſize of bread and beer, fines, amerciamentz 5 i? 
| 4 962750 and other matters of frankpledge, by the king's grant, and he di- A 
an action on trains for an amerciament, and a ſtranger makes a reſcue, an . Me 
the caſe the 77072 7/07 the caſe lies againſt him. - 
plaintiff de- ; not 
clares that Q Elixaberh did grant to him the office of Reward of the manor of D. and that the defeni- WW the j 
ants eundem the plaintiff ad exercend dictum efficium, & wadia, feeda, commoda & proficua thereto be jud . 
longing habere & percipere, vi & armis impediuerunt, Sc. this is a good declaration, notwithſtanding 8 
the cauſa cauſans, viz. the interruption of the plaintiff to exerciſe the office, is laid to be done 9 Purp( 
grmis, for the cauſa cauſata, wiz. the loſs of the fees, is the point of the action. 9 Co, 50. 4 Len, (d) 
£43- Hob. 180. Palm. 46. 2 Brownl. 332. 9 Car. 377. 2 Roll. Rep. 139. licioy 


þ 


Attions on the Caſe. 8 
If the ſheriff of the county, or his bailiff, execute a writ in a 9 Co. 28. 

franchiſe or liberty of one, who by grant or preſcription hath the — 

| execution and return of writs, an action on the caſe lies. Comb. 198. 
We are next to inquire for what wrongs and injuries commit- 

ted by officers and miniſters of juſtice, and others, acting con- 


y ſer- trary to the duty the law lays on them, with reſpect to their 
for a trades and callings, an action on the caſe will lie. And therefore, 
or the 7 | 
1, Where an Action on the Caſe will lie againſt Officers and Mi- 
OE niſters of Juſtice. : 
„ It ſeems agreed, that (a) no action on the caſe lies againſt a 9 H. 6. 60, 
9 judge of a court of record for a wrong judgment, and that if it * 5 
3 0 appears to have been an (6) error of his judgment, he is ſubjeCt to palm. 243. | 
AY no proſecution whatſoever. Hawk. P.C. 
CO „„ HM TS 3505 
gly, an (a) Not againſt a judge of an inferior court for taking inſufficient bail. Hutt. 120. An action lies 
againſt a judge of the Stannary court, for refuſing a plea which by law he ought to have accepted. 
2 Roil, Rep. 498. per Jones Juſt. ceteris abſentibus ; but for this wide title Bills of Exceptions. 
(5) Bur for corruption they are puniſhable ; the judges in Mſiminſter Hall, properly by impeachment in 
le in 2 parliament. 1 Hawk. P. C. 350, Inferior judges by information, attachment, &c. for which wide 
, the heads; alſo the head of Offices and Officers; and 1 Salk. 396. where, per Holt, the mayor of Herr- 
2110N a ford, for giving judgment for his own leſſee in ejectment, was committed “. 
As to the immunity of the judges from proſecutions, wide 31 Ed. 3. ſt. 4. c. 17. 
brought A | | , 1 
, my 11 If the plaintiff declares that he affirmed a plaint of debt in the Leon. 189. 
on a ſale in WE court of B. againſt C. and thereupon cauſed C. to be arreſted, and 
45. Rab that the defendant (being the mayor, town-clerk, and gaoler of 
B.) did confpire to delay the plaintiff in his ſuit; and in peril of 
he peace his ſaid debt had let C. go at large, without taking any bail; this 
- | ation lie, for the not taking of bail is not the cauſe of the 
action, but the conſpiracy. | | 
If the bailiffs in ancient demeſne hold 2 after the record is re- 14 K. 3. 39, 
ic out 0! Wi moved in bank, by which the tenant loſes his land there, by reco- Like pass 
uy goods Wl very, he may have an action upon the caſe againſt them. Roll. Abr. 
nis fair ol | 92. S. P. 


ation againſt the under ſteward of a court baron, for proceeding after a corpus cum cauſd delivered. 


. be 3 Leon. 99. adjudged, Againſt a clerk who had the cuſtody of a record, and ſuffered it to be altered. 
Tion on Ram. 53. Sid. 77. Keb. 28. 346. Vide Lev. 64. 


nger who hu If an eſcheator returns a falſe office, contrary to what was 4 Inſt. 226, 
ants that ür i found by the jury, in prejudice of the party, an action upon the "FD gf 
af lies againſt him; for in this he is barely an officer, and not a ga. 1 

g judge. | 
e It my ſervant is robbed, and he goes to a juſtice of peace and Leon. 323. 
5 - 27215 to be examined touching the robbery, and the juſtice re- (e) Stat. 27 
cue, an &% Eliz. c. 13. 


fuſes to examine him, ſo that J am thereby damnified, and can- But for this 
not proceed againſt the hundred, I ſhall have an action againſt wide title 
hat the ir the juſtice z for the examination by him in this caſe is not as a a ww. 
ins HY 1 as a particular miniſter by the (c) act appointed for this 

o be done 1g PPT Pole. | 

0. 50. 4 Len 100 If a ſummoner of the eccleſiaſtical court falſely and ma- Roll. Fee 
Wouſly relore Meli ſin to. the intent to ſcandalize J. S. * — — 
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90 8 Actions on the Caſe, 


What actions agal {t him for this. 


and Gaol 


Noll. Rep. If a warrant upon a fer: facias to levy a debt at the ſuit of 7 5 
75. Roll. be direcked to an under-bailiff of a liberty, and he by virtue theres 
Vide head of levy the debt, and after conceal the writ and make not any . 


Mill. Cro, the fame of incontinency with A. and to put him to expence 
— in the eccleſiaſtical court, cites J. S. to appear for incontineney 
et with A. upon which J. S. appears, and is there charged by the 


Jones, 312. 


e judge with it, and upon his anſwer diſcharged, by which he ß 


(% Like put to expence; J. S. may have an action upon the caſe againf 
end the ſummoner upon ſuch a declaration, though he be an officer of 
church- the eccleſiaſtical court, in as much as it is alleged that he cited him 
by. tg falſely and maliciouſly, & colore gficii, it ſhall be intended that he 
ſentment. did it without proceſs. 


Cro. Car. 28 5. Jones, 305. S. P. Roll. Abr. 112. pl. 9. Like point againft churchwardeny, 
2 Mod. 52. Like point. Vent. 86. Sid. 463. Lev. 292. Like point adjudged. 


(a) 3 Bulſt. (a) If a miniſter of juſtice hath a warrant to (5) attach (c) the 
212, fer ir 
Cet Ch. l. goods of another, and can do it and does it not, an action upon the 


Moor, 432. caſe lies againſt him. | 

Like point a 

per curiam. (5) So if I ſhew J. S. to the ſheriff, and give him a writ to arreſt him, and he does not 
Cro. Eliz. 873. per Walmſly. (c) But if upon a capias utlegatum before judgment, the ſheriff neg. 
les to extend or ſeize goods, Fc. this is the king's loſs, and the party ſhall have no action, though it 
was objected, the ſheriff extending, &c. would have been a means to force the defendant to appear; 
but it was ſaid, that if it had been ſhewn that the ſheriff might have taken his body, Sc. there wou 
have been more reaſon to ſupport the action. 2 Vent. 90. 


For this vide If a ſheriff makes a falſe return, as if he return a cepi corpus and 

a 06 paratum habeo, or languidus, when the party is at large without 

in Civil Ac. bail, an action on the caſe hes againſt him for the falſe return; but 

tions, if he had taken bail, though the party does not appear at the re 
turn of the writ, yet no action lies againſt the ſheriff; for by the 
23 H. 6. c. 9. the ſheriff is obliged to take bail. 

26 Aſſ. 48. If the ſheriff returns the tenant ſummoned in a real action, 


09; pag where he was not, by which he (d) loſes by default, an action lis 


the ſheriff is 
liable, wide head of Sheriff. (d) For the judgment ſhould ſtand, and the party is put to his remedy 
againſt the ſheriff, Moor, 349. Bro. Action ſur Caſe, 5. Gouldſ. 128. 


Palgrave v. [If a bailiff remove goods off the premiſes under a fieri fac 
p before the landlord is paid his year's rent purſuant to the ſtatute 
8 Aun. c. 17., caſe lies againſt him; and the action may be brought 
at the ſuit of an adminiſtrator.) | 

2 Roll. Rep. If at the petition of A. and the reſt of the creditors of B. a com 
2 = for miſſion upon the ſtatute againſt bankrupts is iſſued out againſt 3 
hed of and thereupon the commiſſioners ſit, and offer interrogatories t0 
Bankrupts, C. and he refuſes to be examined, and by them thereupon is com. 
and Gale. Mitted to priſon, and the gaoler ſuffers him to eſcape, A. may hart 
| an action againſt the gaoler for this eſcape. | | 
Ravenſcroft [Tf a gaoler ſuffer a priſoner upon meſue proceſs to eſcape, he 
2 WI Zak liable to an action on the caſe, though the priſoner return the ſame 
day to the priſon, and the plaintiff proceed to final judgmem 

againſt him.] 


Abr. 94. 
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Actions on the Caſe. 
ficate thereof, an action on the caſe lies againſt the under-bailiff, 
becauſe he has done a perfonal tort. 

So if a diſtreſs at the ſuit of A. iſſues out of the court of C. di- 
rected to J. S. (who is not the uſual otficer) to diſtrain the cattle of 
B. c. or that B. ſhould find aner to appear the next court; 


and thereupon J. S. diſtrains the cattle of B. and after re- delivers 
them to B. without taking ſufficient ſecurity, Sc. and B. does not 
appear, &c. an action lies againſt J. S. notwithſtanding he 1s no 
known officer, but Hic vice only. 
If a ſummoner of the eccleſiaſtical court, upon a premonition 
directed to him by the eccleſiaſtical court, to warn J. S. to pay 
certain coſts awarded againſt him by the Court, returns to the 
Court, that he hath warned the ſaid J. S. by which the ſaid J. S. 
is excommunicated, where in truth he never warned him; J. S. 
may have an action upon the caſe againſt him for this falſe return, 
though he be an eccleſiaſtical officer; for the ex communication is 
a temporal as well as a ſpiritual diſadvantage, as during its conti- 
nuance he cannot bring an action, and is liable to an excommunt- 
cato capiendo. . | 1 
If a fieri facias de bonis ecelgſigſticis of J. S. be directed to the bi- 
ſhop of E. and he return quod nulla habet bona ecelgſiaſtica, which 
is falſe, an action on the caſe lies againſt the biſhop for this falſe 
return. N 
If upon a mandamus to reſtore J. S. to his place of a burgeſs of 
P. vel cauſam nobis ſignif. the mayor, c. return a good cauſe, 
the matter of which is falſe, an action lies for the falſe return. 


91 
Attachment 
and Bailiff. 


Latch, 159. 
Adjudged 
upon a writ 
of error up- 
on a judg- 
ment in 
Cheyney 
Court. 


Roll. Abr. 


93. | 

2 Bulſt. 266, 
Moor, 84g. 
12 Co. 12 . 
Roll. R p. 
63. 8. C. 
adjudged 
between 
Powle and 
Godfrey. 


Hob. 


87. So againſt the ſurrogate of a biſhop, who makes a falſe return as to the cuſtom of chuſing 


churchwardens. 3 Lev. 362. Vide Carth. 227. 2 Salk: 428. pl. 1. 430. pl. 5. 


Ld. Raym. 391 


Vide tit. Mandamus. | And note, that regularly an action on the caſe is the proper remedy for all falſe 


returns, Dougl. 153, 4-] 


If the plaintiff declares, that within the city of London there is 
an ancient bridge, and that by cuſtom of the faid city two officers 
to look after it, called bridge-maſters, by the citizens at a common 
hall aſſembled have been yearly choſen or continued ; and that if 
one of them within the year hath died, another for the remainder 
of the year hath always been choſen as aforeſaid, and that there 
are certain fees and profits belonging to the ſaid office ; and that 
4. and B. were elected to this office; that A. during his ſaid year 
died, and upon a hall, by the defendant (being then lord mayor) 
called for the eleCtion of a bridge-maſter in the place of 4. then 
and there the plaintiff and one J. S. as competitors ſtood for 
the ſaid office z and thereupon the queſtion did ariſe, who had 
the greater number of electors? and the plaintiff did aver his 
number to be the greater; and thereupon did requeſt the defend- 
ant, that according to the cuſtom they might go to the poll, but 
the defendant did refuſe to number the polls, and made procla- 
mation that the electors ſhould depart, and diſcharged the court, 
and F. S. was ſworn; per quod the plaintiff loſt the profit of the 
Place, Oc. this action lies as well for this (a) injurious prevention 

| _ 14 1 of 


Vent. 2 5, 26. 


Sterling, ad- 
judged per 
totam 1 
riam cont 
Vaughan, 
and Vent. 
206. 8. Go 
upon a writ 
of error in 
B. R. af 
firmed per 
totam Cu- 
riam. 2Lev. 
50. S. C. 
And there 
the cuſtom 
was laid, 
that if the 
electors were 
ſo divided, 
that the plu - 
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rality could of him from obtaining the office, as for an hindrance of him in 


not be ; . , . 2 
known by the execution thereof; for qui deffiruit medium defiruit finem, 
the view, 


the mayor ought to grant the poll, and that the electors were ſo divided, Sc. And adjudged per cur* 

reter Vaughan, that the action lay; though it was not averred that he would have been elected if the 
poll had been granted; for the mayor did not his duty, and that the per gucd he loſt the profits of his 
place is ſufficient after verdict. (a) If upon a writ de coronatore cligend* the ſhariff will not return him 


coroner who is choſen by the major part, an action lies. 


3 Keb. 664. 


Salk. 20, 21, 
Sc. Lord 
Raym. 938, 
Sc. 3 Salk. 
17. 8. 
St. Tri. 39. 
Caſ. Temp. 
Holt, 524. 
6 Mod. 45. 
Sc. Aſhby 
v. White & 
al,” adjudg- 
ed by three 
judges, con- 
tra Holt Ch. 
uſt, who 
d, that 
for every in- 
jury an ac- 
tion lay; 
that this was 
an injury 
done the 


2 Vent. 26. ide 2 Sid. 168, 169, &c, 
859. Diverſity between an office of government and an office of profit. 


A. declares that the king's writ iſſued, and was delivered to the 
ſheriff of Bucks, for election of members of parliament in his 
county; that the ſheriif made out his precept to the defendants, 
being conſtables of the borough of Ayleſbury, for the election of 
two burgeſſes for that borough, which was delivered, and the bur- 
geſſes duly aſſembled to chuſe, &c. and that the plaintiff being 
duly qualified, Oc. and ready to give his voice for L. and M. to 
be burgeſles, &c. the defendants, knowing the premiſes, malici- 
ouſly obſtructed him, and would not allow or receive it, and that 
without his voice two burgeſſes were choſen ; it was adjudged af 
ter a verdict for the plaintiff in B. R. by three judges againſt 
Holt Ch. Juſt. that the action did not lie; their chief reaſons 
were, that this was a parliamentary offence, and properly (6) in- 
quirable there; that to determine it here, might occaſion a claſh- 
ing of juriſdictions ; that it did not appear that the party had ſuf 
fered any injury; that to allow of ſuch actions would create a 
multiplicity of actions, to the great prejudice of officers :. and 


phintiff, as per Gould juſtice, the officer is a judge, and therefore not liable 


it deprived 
him of the 
greateſt 

privilege a 


to an action; and per Pos juſtice, he is quaſi a judge, and theres 
fore has a diſtinguiſhing power who to admit and who to refuſe, 


ſubject has, which is that of conſenting to thoſe laws by which he is to be bound; that the parlia- 
ment's having a juriſdiction is no objection, eſpecially in this cafe, where the grievance is, that 
the party is not repreſented ; that the officer is neither a judge, nor quaſi a judge; that the multiplicity 
of actions is no objection; for if a man will multiply wrongs, it is but reaſonable that actions ſhould 
be multiplied, Sc. And vote; the judgment was reverſed in the Houſe of Lords, according to Holt 
opinion: Trevor Ch. Juſt. and Price and 16 lords concurred with the judges of B. R. the reſt of the 
judges and 50 lords concurred with Holt. See Ld. Raym. 907, 908. 10 Mod. 54. 12 Mod. 26. 


(5) Vide Lutw. 88. Fareſl. 13. 2 Salk. 502. pl. 1, 504. pl. 1. 505. That no action on the caſe. 


will lie for a falſe return of a member of parliament z but tor this ſee Court of Parliament, and ſtatutt 
7 &8W. 3. c. 7. See too 3 Wooddeſ. 208, 209. | 


2. Where Cafe will lie for Torts and Injuries committed by 
Perſons contrary to the Duty of their Trades and Callings. 


Roll. Abr. 2. 


8 If a man (c) delivers goods to a (d) common carrier, to cart 
bee wal them to a certain place, if he loſes them, an action upon the caſt 
U 


and head of Nes againſt him; for by the common cuſtom of the realm he 
Trover and ought to carry them ſafely. 

Converſion. | 

(e) An action lies againſt a ferryman that refuſes to carry paſſengers. Hard. 163. Vide a ſpecial de- 
claration againſt a letter-carrier, for the non-delivery of a letter delivered out to him at the general poſt- 
office. Rob. Ent. 103. (4d) So againſt a lighterman, maſter of a ſhip, or owners. Roll. Abr. % 
2 Lev. 69, Hob. 25. That the undertaking makes him a common carrier. Cro. Jac. 262. Sid. 
245. Pide head of Bailment. So if they are damaged. Palm. 523. 8o if he be robbed of them. 


4 Co. 84. 2 Sand. 380. [The carrier is liable for every accident except by the act of God, or of tie 


9 


king's enemies, 1 Term Rep. 33+] 


to 


do 
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So if an inn-keeper refuſes to entertain a gueſt, on pretence Roll. Abr 3, 


1 in that his houſe is already full, an action on the caſe lies againſt him 88 
6 ſo if the goods of his gueſt are ſtolen or loſt in his houſe, Oc. head of Inne 
| | and Inn- keepers. 
if the [So if a man ſuffer materially from the neglect or ignorance of a 1d. Raym. 
of his common ſurgeon or apothecary; alitèr, if of a perſon not making * Nee 
n him lic profeſſion of ſuch buſineſs, for i he plaintiff” i WR + 
wy public profeſſion of ſuch buſineſs, for it was the plaintiff's own where a-ſar- 
2 folly to truſt to one who was unſkilled : however, upon an expreſs geon and an 
| undertaking, the action would lie, even in that caſe, 8 
o the callous of the plaintiff's leg after it was formed; it appearing that it was done by their going out of the 
n his common courle of practice, and in making an experiment with a new inſtrument. Slater v. Baker and 
lants, Stapleton, 2 Wilf. 359.] 
* If a ſmith (a) refuſes to ſhoe my horſe, or if he pricks him, an ( _ 
- : 0 . . ; 50. 
den action on the caſe hes againſt him. — Abe. gr. Sad 
M. to So if a farrier kills my horſe with bad medicines, or by neglect Roll. Abr. 
nalici- in curing him; an wn on the caſe lies, without any expreſs 19.97 
d that if | : har a 
| promiſe. I hat an ac- - 
red als | | tion lies 
x ainſt againſt a barber for having the plaintiff gegligenter & inartificialiter. 2 Bulſt. 333. Vide Hob. 217. 
a8 11 Co. 54. Sand. 312. Before 5 Elix. cap. 4. no man was reſtrained from exerciſing any trade; hut 
reaſons he that performed it falſely and inſufficiently was anſwerable in an action. ſ An action cannot be 
(b) in- maintained againſt a carpenter ſimply as ſuch, and without any expreſs conſideration, for an injury 
jaſh- faſtained in conſequence of his not entering upon a piece of work he had engaged to perform. Elſee 
L C12 v. Gatward, 5 Term Rep, 143: ] | 
ad ſuf- 
reate 2 If a client receives an injury by the neglect or fraud of his at- Vide tit. 
8 :. and torney, an action lies; (6) as if an attorney ſuffers judgment to Iz. 
t liable f 3 3 (% Winch. 
t Ha go againſt his client by ni dicit, when he had a warrant to plead 9% 
there - the general iſſue: (c) ſo if in a plea of land he makes default; (e) Roll. 
refuſe. (d) or if an attorney by colluſion with J. S. and without any war- 1 1 5 
the patlia- rant from me, appears for me in an action of treſpaſs at the ſuit of 96. Cro. 
oQ .. - 
85 15 x" J. S. and ſuffers the inqueſt to paſs againſt me by default, where- * 695. 
muleiplicit upon J S. recovers againſt me, I may have an action on the caſe. Sd, _ 
1 N 3 . 
ion 2 Sid. 171. Comb. 2, And 2 Whether the judgment ſhould not be vacated. Cro. Jac. 344. 698. 
Ns © of the 3 Inſt. 122. Keb. 89. 2 Roll. Abr. 724. Where caſe will lie againſt a counſellor, wide Roll. 
ag Ky wy Abr. 10. 91. | | 
the caſe | : ; | . „ 
5 4 {It was holden to lie againſt an attorney for not charging a per- Ruſſell v. 


fon in execution at his client's ſuit according to the terms of a rule Will 248 
of court, though it ſeemed to be rather an error of judgment than 


nitted by any actual negligence. 
lings. | | 

to carry Wil | 1 | 1 : 
„ the caſe ) Where an Action on the Caſe will lie for a Nui- 

realm I« ſance, and therein of the Inconvenience of multi- <2 

lying Actions. . 1 

| a ſpecial de- ms | : Ye ha, cer, (Hmm eo) e. 
Joy Ir is clearly agreed, that for a common nuiſance, which is an Vide head of 
ce 262. . offence againſt the publick, either by doing a thing which tends 1 
* 9100 to the annoyance of all the king's ſubjects, or by neglecting to , Roll. abe. 


v2 thing which the common good requires, no a&ion on the caſe 38. 110, 
| ä 
60 | | | 


1 


> 
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2 Roll. Abr. will lie ; for this would create a multiplicity of actions, one man | 


"+ capt being as well entitled to bring an action as another; and therefore a 

4 Co. 18. in ſuch caſes the remedy mult be by indictment at the ſuit of the d 
. 9 Co. 113. king. „ | 

2 Brownl. | 

147. * 341. Cro. Eliz. 664. 3 Mod. 294. Carth. 191. 451. Ld. Raym. 486. Salk, 

15. P . 17. : Fr. 


8 Lit. 56. But if by ſuch a nuiſance I ſuffer a particular damage, as if by 
2 ſtopping up a highway with logs, &c. my horſe throws me, by 2d] 


Keb. 84). which J am wounded or hurt, an action lies. 0 de 
| 


2 Jonet, 157: mm 1 
ide the authorities ſupra. Vide Carth. 191. 451. Salk. 15. pl. 17. What ſhall be ſuch a ſpecial 2 


damage as will maintain the action. 


2 . Alſo an action lies for continuing a nuiſance, as, where for 
s. Goc erecting a nuiſance 2 die Febr. the defendant pleaded a prior ac- 


455. Lord © : g ; 4 225 
Raym. 370, tion brought for erecting a nuiſance 20 die Martii, and a recovery be 1 
thereupon, and averred theſe to be the ſame nuiſance and erec- Ag 
tion; and on demurrer the plaintiff had judgment; for though he But 
cannot have a new action for the ſame erection, yet he may for u 
continuing the fame nuiſance. b = 
: : 5 : If 
(H) Where an Action on the Caſe will lie for a Con- Wh: 
ſpiracy, and oppreſſive Proceedings in Proſecutions * 

5 i « 7 8 
and Suits at Law. | "if 
; > : . whe 

Roll. Abr. IT ſeems agreed, that for (a) a falſe and malicious proſecution Mie; 
I” 1 for any crime, whether capital or not, by which the party may N atior 


this pur- be put in peril of his life, ſuffer in his liberty, reputation, or (6) pro- 
* perty, an action on the caſe in nature of a writ of conſpiracy lies; 
a 


(a) ej _ whether the proſecutor proceeded ſo far as actually to exhibit an 


tion muſt be indictment, on which the party was acquitted, or not. 
falſe and | 

malicious ard without probable cauſe of ſuſpicion, wide Cro. Eliz. 70. 134. Leon. 107. Kelw. 8t. 
Mo. 600. Danv. 212. and Salk. 15. where per Holt Ch. Juſt. That this action is, not to be fi- 
voured, becauſe it deters men from proſecuting ; and therefore, if the grand jury find the bill, the de- 
fendant ſhall not be obliged to ſhew a probable cauſe, but it ſhall lie on the plaintiff's fide to prove at 
expreſs rancour and malice, Qu-re, How far the modern practice of granting a copy of the indictment 
upon an acquittal, makes it neceflary that ſuch copy ſhould be produced, in order to prove it a falſe and 
malicious proſecution. And vide Carth. 416. Ld. Raym. 374 12 Mod. 208. 211. 5 Mod. 39þ 
405. 408. [A copy of the record of the acquittal granted by the court muſt be produced in order u 
ſypport an action for a malicious proſecution of a felony ; but in the caſe of miſdemeſnors the practice l 
different. 1 Bl.Rep.385.] (6) It has been holden, that for exhibiting an indictment, which only affeQed 
a man's property, no action lay, if the indictment were inſufficient, or the bill found ignoramas by the 
grand jury. Vide Danv. 208, 209. Several caſes put pro and con. And Salk, 15. in margins, that 
in an action on the caſe for maliciouſly procuring H. to be indicted for exerciſing the trade of a badge 
without licence, per guod he was put to great expence; in which it was agreed, that the indiQtmelt 
was inſufficient; it was reſolved by Parker Ch. Juſt. and the whole Court, upon great confideration, that 
there was no reaſon for this diverſity between a malicious proſecution upon a good indictment and upon 
a bad one; and that this action will lie as well for damages by expence, as by ſcandal or imprifonmeny 
though the indictment be inſufficient. Hil. 12 Ann. Jones and Gwvin, 10 Mod. 148. 214. [Gil 
Caſ. 135, Str. 691, 977, Ca. Temp. Hardw. 54, 4 Term Rep. 247, acc. It may be broug 1 
a huſband for the expence of defending his wife. 2 Str. 977. ] 


5 476: [If the action be brought againſt ſeveral and one only be 
Pri. . But found guilty, it 1s ſuſſicient; for there is a great —_ 
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between the action on the caſe in the nature of conſpiracy, fee a doubt 


mon and the writ of conſpiracy at common law; for in this caſe the 5 _ —.— 
8 damage ſuſtained is the ground of the action. | here that 
8 declaration 

ſtated the injury to have been committed per conſpirationem inter eos babitem. Saund. 230. 

Salk In actions for proſecutions or oppreſhve proceedings, it is indiſpenſably neceſſary to make out two 

7 grounds ; malice and vant of probable cauſe. 4 Burr. 1994, From the latter, the former may be implied, 

but not e converſo. Where there had been a condemnation of goods by ſub-commiſſioners of exciſe for 

if by not entering and paying the duties, which was afterwards reverſed by the commiſſioners of appeal, it was 

I by adjudged that an action for a malicious proſecution did not lie againſt the informer, for the judgment 


of the ſub-commiſſioners ſhewed that there was a foundation for the proſecution, 1 Will. 232. 1 Term 
Rep. 506. In actions of this kind the plaintiff muſt allege that the original ſuit, wherever inſtituted, 
is at an end; Dougl. 205. for otherwiſe the point would come to be tried too ſoon and diſorderly. 
ſpecial Yelv. 117. it muſt be legally at an end; and therefore in an action againſt a juſtice for an illegal com- 
mitment on a ſuppoſed charge of felony, the Court held an allegation that the plaintiff was diſcharged 


N from his impriſonment, to be inſufficient z becauſe there are various ways by which a diſcharge may be 
e for had, without putting an end to the ſuit; it ought to have been ſhewn howw diſcharged. 2 Term Rep. 
Jr ac- 225. Str. 114, Hob. 206. 266. 10 Mod. 245. So in an action for maliciouſly holding to bail, it muſt 
| be ſhewn what is become of the original action. 1 Salk. 15. Dy. 285. If it has been abandoned, 
ae. it ſhould ſeem that an action will lie; for abandonment is an indication of its being falſe and hopeleſs. 
exec- W. Jones, 93. So where the plaintiff ſuffered himſelf to be nonſuited. Bull. Mi. Pri. 1 3. 4th ed. 
gh he But a nolle proſequi by the attorney general, is not ſuch a termination of a criminal ſuit as will authorize 


for an action. 6 Mod. 261. See 10 Mod. 219. Gilb. Caf. 185, Sc. Q.: Whether the defect of ſtating 
a7 the original action to be determined, may not be cured by a verdict or plea in bar? Raym. 418. 
2 Keb. 456. 753. 3 Keb. 781. Saund. 229, ] 


If a juſtice of peace malitio/e & invide machinans J. S. de bonis, Windham 
wmine, fam & vita deprivare, directs his warrant to ſeveral conſta- Mary” * 
bles to apprehend J. S. alleging, in his ſaid warrant, that J. S. Cro. Eliz. 


was accuſed before him for ſtealing an horſe ; whereupon he is 130. S. C. 


Con- 


utions 


& Soggh - ? caſe of 
whereas he was not accuſed, nor ſtole ſuch horſe ; an action will Windham 


ſecution lie; for though the (a) juſtice is excuſed when upon a falſe accu- v. Clere is 
{ . h ſ o - - . 'h h ke not law * for 
urty ma) tion he ſends out his warrant, yet it is otherwiſe where he makes the imme. 
r (6) pro: it out without any accuſation at all (5). | diate act of 
Aacy lies; LE A impriſon- 
went proceeded from the juſtice; and therefore the action ſhould have been treſpaſs, and treſpaſs only: 


xhibit an but where the act of impriſonment by one perſon is in conſequence of information from another, there 

| in action on the caſe is the proper remedy, becauſe the injury is ſuſtained in conſequence of the wronge 
ful act of that other perſon. Morgan v. Hughes. 2 Term Rep. 231.] (6) If a juſtice of peace pro- 
Kelw. 81. tures ſome witneſſes to appear and give evidence upon an indictment, that is but his duty; and though 
not to be fi-. ö name was indorſed upon the indictment to give evidence, yet this made him no proſecutor, and fa 


e bill, the de action lies againſt him for a malicious proſecution. Vent. 47. 2 Keb. 572. 
le to 155 gy "He | 
- 2 en P 0 : o * 2 
I "ant An action on the caſe is the proper remedy againſt exciſe offi- Boot v. _ 
5 Mod. 394+ ers who enter a houſe under a legal warrant to ſearch for concealed c_—_ ang: 
ed in order goods, when there are none. F. 25G. 3. 
the prag | | 1 * 
h only 4 the Term Rep. 535, See the caſe of Boſtock v. Saunders and others. 2 Bl. Rep. 912. 3 Wilſ. 434. 
oe » the court of Common Pleas, after hearing two arguments, held, that treſpaſs would lie in ſuch 
* e. , 
ade of 1 , | | 
N m . . . | . 
— Au action on the caſe lies againſt church-wardens, for that they 7ide Roll. 
Ament oute ulſely and maliciouſly, to the intent to draw the plaintiff within _ Ron: - 
r impriſe "ng": cenſures of the ecclefiaſtical court for adultery, preſented him 248. have" 
be brought oP "© upon a fame of living in adultery with A. 8. | > will not 
le for an 


3 ſcandal, Sed Ra, If it will not lie for the expence, trouble, and vera attending 


* 


If 


arreited, and detained till he enters into bond for his appearance; [ (a) This 


f 
Ul 
* 


_— 


96 Attions-on the Cale. 
Ram. 48. If A. was church- warden of B. and at the end of the year gaye 


n 43** up his accounts to his ſucceſſor, and yet A. is falſely and maliciouſy 


Judged; the Cited by D. into the eccleſiaſtical court to render an account, and 
2 r the requeſt of D. he is excommunicated for not rendering uy 
the ddeng. his account, an action lies againſt D. notwithſtanding this ſentence 
antknow- Was given by the judge, E 

ing the | | 

plaintiff had before made up his accounts, which were approved by the pariſh, Sc. Yide Hard. 194, 
195+ S. C. and a long argument. gy | 


Salk. 14. But it muſt be obſerved, that there is a great difference between 


3 Lev. 200. 2 . in f 
r falſe and malicious proſecution by way of indictment, and 


3 Leon. 138. bringing a civil action; for in the latter, the plaintiff afſerts a 


ro. Jac: right, and ſhall be amerced pro falſo-clamore ; allo the defendant 4 

* is entitled to his colts; and therefore, for commencing ſuch an 1 

action, though without ſufficient grounds, no action on the cake co1 

| lies. 5 
Sid. 424. 


But if the plaintiff declares, that he being arreſted in Mul 
— dleſex at the ſuit of the defendant, and the defendant intendingto 
Lev. 275. detain him in priſon, Falſe & malitioe dixit to the ſheriff of Mi de! 


3 Lev. S. C. d/eſex, that the plaintiff owed him g 00]. requiring him to take bal ane 


cited. Salk. 


14. 8. C. accordingly, per quod he was detained in gaol ſeveral days; this WW juc 
cited, and action lies, becauſe of the ſpecial damage ſuſtained by the pati ma 
agreed; 3 on this falſe afhrmation. | 


Term Rep. : 1 LES 

185. S. P. but it js not enough to declare generally that he brought an action againſt him ex malitia& Ay; 

fine cauſa, per quod he put him to great charge, &c. but he muſt ſhew the grievance ſpectally; tay 

for this vide Saund. 228, Vent. 12. 19. 86. Danv. 196. 2 Salk. 15. pl. 6. Ld. Raym. 303. 

12 Mod. 273. | | ; = 
99 


2 H. 6. 43. If a ſtranger brings an action againſt 4. in the name of þ Fs 


= _ without the conſent of J. S. an action on the caſe lies (a) again out 


March, 47. him. i NE 

S. P. Cro, Eliz. 629. (a) Or there may be remedy upon the 8 Eliz. c. 2. But 2: Where ther 

are ſeveral plaintiffs, and one of them gives his conſent. Cro. Eliz. 236. 2 Sid. 162. If upon an iſke 
between A. and B., a ſtranger that was not returned of the jury, cauſes himſelf to be ſworn in the nam (1 


of one that was returned of the jury, and a verdict is given for B. A. may have an action upon the ak 
againſt the ſtranger. March, 81. | | 


ms . If A. exhibits a petition to a committee of parliament, a 
King. Mod. pointed for the examination of public grievances, and therein 
58. S. C. charges B. being a doctor of law, and vicar general to the br 
n ee whe ſhop of L. with ſeveral great offences, as extortion, Oc. in bs 
2555 864. office; and for the better manifeſtation of theſe grievanc 
801. 832. cauſes the ſaid petition to be printed, and to be delivered to ſent 
* 5 59 ral of the members of the ſaid committee; yet no action 2 
Sid. 414. the caſe lies; for this printing and delivering of the caſe as uM 
S. C. ſaid, is according to the order and courſe of proceeding Þ 


Alier, if parliament. 


it had been | . 

diſperſed abroad, before it had been preſented. Hardr. S. C. 2 Keb. 832. 1 Hawk. P. C. 10 If : 
[. 8. 12. 15. Cafe will not lie for words ſpoken or ſworn in a legal and judicial way. 2 Burt: "4 bor life 
If a man brings a writ of forgery againft a peer, &c. and the defendant is found not guilty, - " 9 5 
he not have ſcandalum magnatum, and lay the charge contained in the writ to be a ſcandal. Roll, 3 bar 


34+ Moor, 38. Hetl. 55. Hob. 266. No action lies againſt a witneſs for perjury, in giving 
evidence in a cauſe, Vide Dany. 195, | | 


Attions on the Cate. 97 


gare Uf one hold another to bail in an inferior court, when the Smith v. 
iouly e fun actually due would not require bail, this action may be main- Sn 
, and tained againſt him.] 3 F Will. 376. 
ng up In caſe, the plaintiff declared that the defendant maliciouſly Carth. 189. 
atence levied a plaint in London, and proſecuted the plaintiff thereon, Temple v. 
1b; revera the cauſe of action did ariſe in D. in Kent, out of the Fuhsz. 
1 jariſdiction of ; the court of London after verdict for the plaintiff, Sbow. 194. 
. Is the Court inclined that the action would not lie; for the plain- 255 Caſes, 
tiff might have pleaded to the juriſdiction, and if they had re- 55 Ig. 
etween fuſed his plea, he might have applied for a prohibition. 118 and 
it, and that it was fit to have the opinion of ; . chere ſaid, 
pinion of all the judges; for that ſuch action wa e 
ſſerts 2 North's time. Vide Vent. 669. 2 Jones, 214. Hob. 205. Cro. Ja.. 667. 1 
fendant 4 Co. 14. No action lies for ſuing an attorney in an inferior court; for who knows whether he will 
fa nfit on his privilege, and if he does, he may plead it. Mod. 209, 210. per cur. [lt is now ſettled 
uch an that an action of the caſe will lie for maliciouſly ſuing a perſon in an inferior court, when that 
the cale court has no juriſdiction of the cauſe ; and the court of Common Pleas, after due eonlideratio 
2 SY , . | n, re- 
fuſed a new trial in ſuch a cafe, though the declaration did not allege as it ought to have done, that th 
„ ne ese char che inferior court had no juriliftion. 2 Wil, 303+ ” > 
in Mid. | | 
ndingto An action on the caſe is maintainable for a malicious abuſe of Sutherland 
of Mit: delegated authority of the higheſt nature; as where the governor ON 
take bal and vice-admiral of one of his majeſty's iſlands ſuſpended the Weltine 
ys 3 this Bi judge of ghe vice-admiralty court from the exerciſe of that office, er after 
the party WW maliciouſly and without any reaſonable cauſe. 1-[-; - ENG 
5 5 o 
: 1 Term Rep. 538. 
_ But this action will not lie for a malicious proſecution before a Johnftone 
A. wh naral court martial, for an offence cognizable therein (a): nor for ?: Sutton, 
delaying to bring an officer under arreſt to a court martial, it 7 W 
7 being a military offence. Nor will it lie(b) againſt a commanding (a) Particu- 
e of J. officer for an improper exerciſe of his power, fagrante bello, and 42995 1 
(a) again out of the Britiſh dominions.] | bbs hor el 
— 4 | tried for it by a court-martial, (5) Barwis v. Keppel. 2 Will. 314.1 
f upon an iſke LS | 
rn in the nam Wl ( Wh C { » . | : 3 
upon the «i \ cre Caſe will lie, though the Party injured 
| has another Remedy. 
ament, I | 3 . 
* 4 thereil JF one ſlanders my title, whereby I am wrongfully diſturbed Allen, 3. 
| to' the in my poſſeſſion, though I have remedy againſt the treſ- 
ec. in b "a vet I may have an action againſt him that cauſed the 
8 WS urvance, i | 
rievancey If FE IE 3 R , | 
YT” PR ſtops a water-courſe, per quod his neighbour's ground Pyer, 250, 
Te I TAG he may have an aſſiſe, or action on the caſe, at ce 
| 3 
e ion. So 5 
, 4in i 5 Verts fetam 
oceeding N ũ from my water-courſe to my mill, though I may have an aſſiſe for this, yet 1 may have 
| "402 upon the Caſe, at my election. Roll. Abr. 104. : 
ok by 0 rl Sh copyholder in fee ſurrenders a meſſuage to the uſe of one * 130. 
TIES. Wy e, the remainder to another in fee, and the defendant (the n and ic. 
ndal. Re A "y _ of the tenant for life) pulls down part of the meſſuage, vinz cant 
ury, in z . he in the remainder may have an action on the caſe againſt Windham 
um. and Charl- 
ton. And : 
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. enberton and Levinx, where Cok: ſays, chat before the ſtatute of Cleucgſter, the leſſor was 
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remedy for waſte done by his tenant; that muſt be intended according to the ſubject matter of which 
he was ſpeaking, ſcilicet, that he had no remedy by action of waſte: and Pemberton ſaid, that without 
doubt at this day the leſſor may wave his remedy by action of waſte, and bring an action on the cafes, 

Where the eſtate of any one in remainder or reverſion is injured by the tenant in poſſeſſion or ary 
other perſon, an action en tbe caſe, in the nature of an action of waſte may be maintained. 


e An action on the caſe in the nature of waſte, as well as an 
ten and action of covenant, will lic againſt a tenant for years after the 
others, expiration of his term. | 


2 Bl. Rep. 1111. 


Roll. Abr. If ceftui que uſe at common law had requeſted his feoffees to 


= N make a feoffment to J. S. and they had refuſed, no action on the 


Rep. 125. Caſe lay againſt them, but his remedy was in chancery only. 


Carth. 224 If a parſon is guilty of dilapidations, and after takes another 
ee benefice, by which his former becomes void, his fucceſſor may 


116. [This have an action on the caſe againſt him; though it was objeCted, 
action lies that his proper remedy was in the ſpiritual court. | 

for the ne- | 

glect of repairing a prebendal houſe by a ſucceeding prebendary againſt the predeceſſor, or his perſond 
repreſentative, as well as in the caſe of parochial preferments. Radcliffe v. D'Oyley. 2 Term Rey. | 
630. 3 Wooddes, 206. n.] Where an action on the caſe lay for a legacy in Cromævell's time, 

Raym. 23. 2 Sid. 21. 85. Keb. 116. | 


Roll. Abr. If A. and his predeceſſors have uſed time out of mind to find ; 


TiO. Secus , FE - . 
if it were a 2 Chaplain to ſing divine ſervice, and to perform the facraments 


public cha- and facramentals in the chapel of B. within his manor of D. tor 


"4 Roll. B. his ſervants and family, and he does not find a chaplain a. 
Cre Elle cording to the cuſtom ; B. may have an action on the cate againk 
664. $4.34. him. | 
An action | | 

on the cafe lies againſt a parſon for refuſing to give J. S. the ſacrament, becauſe a man is bound to 
receive it upon a penalty. Per Keb. 947. Sid. 34 dubitatur, Againſt a biſhop for not taking cau- 
tion of a party excommunicated. Raym. 226. 2 Inft. 623. Againct an ordinary for refuling u 
grant adminiſtration. Carth. 126. { Againſt an archdeacon for refuſing to induct. F. N. B. 47. H. 
Fortec. Rep. 291+] 4 


Chapman v. [Caſe will lie for falſely and maliciouſſy ſuing out a commiſſion 
Pickerſgill, of bankrupt, though the chancellor has power under the ſtatute d 


2Wilf. . 
vBbre- 242. 5 Geo. 2. to give 2001. damages.] 
| wh 
(K) Where Caſe will lie though the Wrong-doer be ¶ ing 
puniſhable criminally. tho 
Stile 346. 17 feems to be the better opinion of the books, that a perfon . 
* guilty of felony, and pardoned, or burnt in the hand, may h e wis 
Latch. 144. Proceeded againſt in a civil action at the ſuit of the party injured; ( 4 
(a) But no for when the party is proſecuted, there can be no (a) inconveruen® ; 
* aer in allowing the action, and the criminal proſecution ought to b (B) 


whiltt the no bar to it; for why ſhould he not anſwer in damages to the pa 
party is un- whom he hath injured, as well as be made an example of forts 


T7 2 ſake of the public, whom he hath offended ? 


ſ212> crime, for if that were allowed it might hinder all exemplary puniſhment. Stile, 346. ® 
4 Term Rep. 332. 3. 


_ 37 5 In caſe againſt huſband and wife, the plaintiff declared that te 
Oper al . © + w\ * L . 
Wikia wife malitigſe, &c, a{lirmed herſelf to be unmarried &. freme , 


gui. 


5 


- Alſidavit, 99 


which . » 4 2 - „ . 

5 guiſvit him to marry her; to which affirmation he giving credit, Lev. 247. 
pare) | and her, being then the defendant's wife, by which he was 8. C. 

i or any put to great charge, injured in his reputation, and greatly troubled 2 


in his conſcience; and the Court held, that the ground of this ge- Twiſden, 
action being the converſation and contract of the wife, could not this action 
bind the huſband | 2 
in : | 3 | becauſe the 
marrying of the ſecond huſband is felony. [ See St. 1. J. 1. e. 17. That if ſeven years have elapſed 
without the former huſband or wife having been heard of, the guilt of felony is not incurred. How + 
| ever, where a man falfely pretending himſelf ſingle, only ſolicits, but does not actually contract a 
es to # ſecond marriage with the plaintiff, and the ſuſtains ſpecial damage in conſequence of ſuch deceit, as, by 


3 rejecting other offers, there can be little doubt of her right to ſue this action. 3 Wooddef. 201, 2.] 
But where the plaintiff declared that ſhe was a virgin of good Skin. 119. 
other name and fame, and ſought to for marriage by J. S., that the de- 
or ma fendant, pretending himſelf to be a ſingle perſon, made love to 
zected, her, and married her; when in truth he was married to another 
woman, &c. whereby ſhe became of leſs credit, &'c., the Court 
is perſon held that the action lay. 2 5 
Term Rey, f 


| to find 
"raments 
f D. fo 
plain ac. 
e againk 


Affidavit. 


1 is bound 0 
> taking csc · 


or refuſing it | | 

. B. f. ; 89 2 . 8 . | | 

1 A” affidavit is an oath in writing, ſigned by the party depoſ- 
FI ing, ſworn before, and atteſted by him who has anthority 

1 0 to adminiſter the ſame. As moſt motions and orders of Court 


are grounded on affidavits, it ſeems impracticable, and indeed un- 
neceſſary, to inſtance in what caſes they are to be made uſe of, or 
when they may be ſaid to be defective, ſhort, or evaſive; this be- 
doer be ins 2 matter of practice, and few things relating thereto being 
| thought worth reporting. | 


at a perſon We ſhall, however, under this head, ſet down what we find 

1d, may be relating to | 
injured; | : 8 : 

nvenien (A) The taking and filing of Affidavits. 

ou ht to be (B Wher 3 | 

The par) ) e an Affidavit is neceſſary. 


le of ford C) Where it may be faid to be ſhort and defective. 
Stile, 346+ ® 
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(a) The Taking and Filing of Affdavits. 


Allidabit. 


* n 
111 


. 


Style Prack. AFFIDAVITS were only to be taken by ſome judge of that 


Reg. 78. 


By the 16 & 

17 Car. 2. 
c. 9. the 
chancellor 
of the duchy 
of Lancaſter 
may im- 
power per- 
ſons to take 
affidavits. 
{ By the 
4 Geo. 3. 
c. 21. 2 
ſimilar 
powers 
given to the 
chancellor 
and juſtices 
of the court 
of Pleas in 
the county 
Palatine 
of Dur- 
han. ] 


3 Atk. 313. 


3 Term 
Rep. 403. 


2 Salk. 461. 


pl. 2. 


Y 


2 Term 
Rep. 644. 


x Str. 704. 
Bevan Vs 


Be vans 
3 Term 


court in which they were to be made uſe of. But now, 

&« By the 29 Car. 2. cap. 5. the chief juſtice, and other the ju 
ce tices of the court of King's Bench, or any two of them, where. 
ce of the chief juſtice to be one for that court; the chief juſtice of 
ce the Common Pleas, and the reſt of the juſtices there, or twoof 
ce them, whereof the chief juſtice to be one for that court; and 
ce the lord treaſurer, chancellor and barons of the Exchequer, or 
ce two of them, whereof the lord treaſurer, chancellor, or chief 
ce baron to be one for that court, may by commiſhon or commil- 
« ons under the ſeal of the ſaid reſpective courts, from time to 


« time, as need ſhall require, impower perſons in the feveral 


c counties to take aflidavits concerning any thing depending o 
concerning any proceedings in the ſaid courts, as maſters in 
te chancery extraordinary uſe to do; and any judge of aſſize in 
ec his circuit, may take afſidavits concerning any thing depending, 
« £77, as aforeſaid : which afhdavits ſhall be filed in the ſever 
« Offices of the {aid courts, and be made uſe of as other affidavits 
ce taken in the ſaid courts : and all pertons forſwearing themſelye 
&« in ſuch afhdavits ſhall incur the ſame penalties as if they had 
« been taken in open court; the perſons taking ſuch affidavit 
&« ſhall receive only 15. for ſo doing, beſides the king's duty, which 
« duty ſhall be paid to the proper officers in the ſaid courts, be- 
« fore ſuch afhdavit be there filed or made uſe of.“ | 
[By a rule of the Court of King's Bench E. 31 Geo. 3. it is oi. 
dered, „ That where any affidavit is taken by any commiſſionet 
&« of that court made by any perſon, who from his or her ſigmi- 
ce ture appears to be illiterate, the commiſhoner taking ſuch aſf. 
de davit ſhall certify or ſtate in the jurat, that the affidavit was real 
&« jn his preſence to the party making the ſame, and that ſuc 
« party ſeemed perfectly to underſtand the ſame, and alſo thit 


© the ſaid party wrote his of her ſignature in the preſence of the 


„ commiſhoners taking the faid affidavit.“ 
Affidavits taken before a perſon who is ſolicitor in the cauſe at 
not allowed to be read either at law or in equity.) 


If affidavits taken before commiſſioners in the country, . accor 
ing to the above ſtatute, be expreſſed to be in a cauſe depending 
between A. and B. and there be no ſuch cauſe in court, they cas 
not be read, becauſe the commiſſioners have no authority to take 
them, and there can be no perjury z otherwiſe, if there be a cut 
in court, and this concerns ſome collateral matter. 4 
If an affidavit in a cauſe have no title, it cannot be receive 
though the adverſe party-is willing to wave the objection. 

An afhdavit upon a motion for a certiorari to remove an ind ; 
ment is properly entitled, the King v. A. B. (the defendant). 

The athdavits on which to apply for an attachment for diſobeſ 
ing an award, where the ſubmiffion is made a rule of Court 5 


Affidavit; 1 


der the ſtatute, need not be entitled in any cauſe: but thoſe in Rep. 601. 


anſwer muſt. oy Hs The ſame 
practice pre- 


vails in affidavits to move for informations. Rex v. Pierſon. Andr. 310. 2 Str. 1 107. S. C. 


f that Affidavits for attachments in civil ſuits are to be entitled, with Wood vr. 
85 the names of the parties, but as ſoon as the attachments iſſue, the by 
ne jub king is to be named as proſecutor. . 5 „ „ 
where- Where an afhdavit has been read and filed, it cannot be taken 2 wilſ.z7z.. 
tice af of the file. I | oaths | 
two af Affidavits made for one purpoſe may occaſionally be uſed for an- Rex v. Jol. 
t; and other. Thus an affidavit taken before a judge at nf prius upon 1 
uer, or an information out of the King's bench, and afterwards returned IM 
or chief into that court and filed, was admitted as a ground on which to grant | 
ommub another information, the Court conſidering the authority of the 
* judge at 27% privs in that cafe as an emanation of their own. So, Cooke v. 
evera | 


affidavits upon which a defendant hath obtained his diſcharge in Schmoll. 
one cauſe; have afterwards been admitted for a ſimilar purpoſe in 
another cauſe.) | | | 7 Il | 


ding c 
ſters in 


aſſize in | 

pending, F | | 

> ſeven (B) Where an Affidavit is neceſſary. 

affidavitz | £ „„ 

emfelye HT ks a4 Ee © 213 Ry 6 28 | 

ner b T aw and practice of the Courts require, that on all motions 7idethe ſe- 

they nad for an information, attachment, complaint againſt any offi- Tara heads. 

affidavitz f ; . . [By the St. of 
lich cer for an offences not committed in the face of the Court, for a 78 W. z. 

Ys WS new trial, relating to the ſerving and returning of writs or pro- e. 34. it is 


urtsz be ceſſes, (9c. oath or affidavit be made of what is affirmed, that the ehacdel chat 


53 judges may be ſatisfied, as well of the truth thereof, as of the rea- 8 
1 2 - ſonableneſs of granting relief when made out. a; a * 
2278 a 1 ; ; * 7 ' ; I 

hs Y ſigni | . thall be accepted in al! caſes, except in a criminal cauſe, inſtead. of an oath in the alu fn 
„uch aff e too 12 G. 2. c. 13. 22 G. 2. c 46+] 0 | : 
7 4 | Sk | 2 7 . a 
6 Way 10 Allo by acts of parliament affidavits are made neceſſary, as by 

chat ha 4 Ann. cap. 16. ſect. 11. in the caſe of dilatory pleas ; and by the 
1 alſo be 12 (eo, 2. cap. 29. to hold to Tpecial bail, ie 
nce of tit If a perfon exhibits a bill for the diſcovery of a deed, and prays. Chan. Ca. 

| relief thereupon, he muſt» annex an affidavit to his bill, that he 1. 231, 

ie Cauſe at : '; Vern. 180, 


has not ſuch deed in his poſſeſſion, or that it is not in his power 245. 
to come at it; for otherwiſe! he takes away the juriſdiction of the 3 Chan. 


common law courts, without ſhewing any probable cauſe why he Rep. Os 


; r Gilb. Rift. 
ſhould ſue in equity. | Ch. 8 


Eq. Abr. 13. 2 Eq. Abr. 13. 2 Freem. 71. 2 Will. Rep. 541. Prec. Ch. 536. 3 Atk. 17. 132. 
| Loatr, 1 Vern, 59: evidently a miſtake. 5 


8 | 5 accord 
O depending 
ty they cn 
ority to take 


cauk ; $ C 
te be a But if he ſeeks diſcovery of the deed only, or that it may be Vern: 190. 


produced at a trial at law, he need not annex ſuch affidavit to his 247. 


| receive TS 
be bill; for it is not to be preſumed that in either of theſe caſes he 


ion. 


de 


e an indi would do ſo abſurd a thing, as exhibit a bill, if he had the deed in | 
: dant)." _ poſſeſſion, g : | | 
7 diſobeſ = is alſo unneceſſary in the caſe of a bill for diſcovery of a can- King v. | 
of Court w. ud inſtrument, and to have another deed executed, for if the Mort FE | 


H 3 | plaintiff 
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102 3 Allidavit. 
plaintiff had the cancelled inſtrument in his hands, he could make 
no uſe of it at law, and the relief prayed is ſuch as à court of 

ae equity only can give.] | | | 5 

Abr. in Eq Allo, if he ſets forth the whole circumſtances of his caſe, and 

1 36. prays general relief, the prayer of relief ſhall be applied to the 

Gilb. hiſt. diſcovery only. 5 

Ch. CS» | b 

Philips v» Cf a bill be filed for examining a material witneſs upon the 

Carew, 1. ground that his evidence is likely to be loſt by death or de- 

Shirley v. Parture from the realm, there mult be an affidavit annexed to it, 

Earl Fer- of the circumſtances from which the danger of ſuch loſs is appre- 

wer 3. hended. So, if a bill be filed for perpetuating the teſtimony of a 


Wms. < ® o * 2 271 
1 Atk. 2 witneſs upon the ground of his being the only witneſs to a par- 


*w a ww, 


Mirf. Eq ticular point, and his evidence being of the utmoſt importance, an ter 
Ph 51. 131. affidavit of the witneſs himſelf ſhould be annexed to it. The uſe 
| principle on which it is required in theſe caſes to annex to the bill po! 

an affidavit of the circumſtances which render the examination of | 

witneſſes proper in a court of equity; though the matter is capa» Wi id: 

ble of being made immediately the ſubject of a ſuit at law, ſeems ma 

to be the ſame as that on which the practice of annexing an aff ſwc 

davit of the loſs or want of an inſtrument, to a bill ſeeking to ob- not 

tain in a court of equity the mere legal effect of an inſtrument, is [ 
founded; namely, that the bill tends to alter the ordinary courſe crin 

of the adminiſtration of juſtice, which ought not to be permitted hou 

on the bare allegation of a plaintiff in his bill. mea 

Taylor v. In order to obtain the leave of the court to bring a bill of re- Cou 
Shards 3 b. view, or a ſupplemental bill in the nature of a bill of review upon defe 
Mitt Eq pl. the diſcovery of new matter, there muſt be an afhdavit that ſuch V 
78. 32. new matter could not have been produced or uſed by the party Wi com 
___- claiming at the time when the decree was made.] | agr. 
Bunb. 303- In an interpleading bill, the party who prefers it muſt make at th 
aſſidavit that he does not coltude with either of the other parties If 

169 a He who moves for a ne exeat u againſt another, muſt make lare 
poſitively aſfidavit of the loſs he is like to ſuſtain by the party's going out " 


047 rag the kingdom, and that thereby the debt may be loſt, and that the WI aue. 
CNCAnTt Is . 


indebted to Party is actually going out of the kingdom (a). where | 


him in a ſum certain: where indeed a bill is for an account only, the plaintiff's ſwearing that he bt- Euidenc 
lieves the balance in his favour will be ſo much, will be ſufficient. 3 Atk. 501+] | 


Woodv. A Quaker hath been permitted to put in an anſwer to 2 f. 


— * volous and vexatious bill without either oath or affirmation. 


3P.Wms. Where a party excepts to a fact certified by a maſter's repory 

142+ note. he muſt ſupport his exception by an affidavit. - | 

Jones 153. The nobility of this kingdom, and lords of the upper houſe of 

OY : Vol. parliament, are of ancient right to anſwer in all courts as de. 

Pp: 2 1335. fendants upon proteſtation of honaur only, and not upon oath.) 

__ in. A peereſs by her anſwer owned that ſhe had ſeveral deeds in ber 
Be power, but did not ſet them forth; and on motion ſhe was ut N 
Hamilton dered to produce them on oath, but that order was changed, a 


OE $M. 
_ { x85 ſhe to produce them on honour only, being in ſupplement to foe , 
dot 9, anſwer, which was on honour, rei 


Whether an order that a peer or peereſs ſhould produce writings on affidavit, vr be examined os oath) 7 
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to any thing in his anſwer, is not good. [ Lord Harcourt held, that the privilege of a peer to depoſe on 


of his honour only, was confined ſolely to his anſwer in Chancery ʒ that in all other caſes he muſt be upon 
$556 oath; and therefore the Lord Stourton was put to anſwer upon his oath to interrogatoriess Sir Thomas 
Meers v. Lady Stourton, 1 P. Wms. 146.] | 
and | 
(C) Where it may be ſaid to be ſhort and de- 
the | fective. ; 
to it, AN affidavit muſt ſet forth the matter poſitively, and all material 
pre- circumſtances attending it, that the court may judge whether 
of 2 the deponent's concluſions be juſt or not. 55 
par- And therefore, on motion to put off a trial for want of a ma- Fareſl. 121. 
er an terial witneſs, it muſt appear that ſufficient endeavours were made Comb. 422. 
The uſe of to have him at the time appointed, and that he cannot 
ne bull poſſibly be prefent, though he may on further time given. 
jon of Upon a rule to ſhew cauſe, the plaintiff offered ſeveral new af- 2 Salk. 461. 
capa- fidavits, and this diverſity was taken, viz. where they contain new . 2. 
ſeems matter, and where they tend only to confirm what was alleged and 
in affi- ſworn when the rule was made; in the latter caſe they may be read, 
to ob- not in the former. - 
ent, i [When a defendant who has ſuffered judgment by default in a Rex v. Wil- 
courſe criminal proſecution, } ht up for judgment, each party oy + Fans 
-mitted 'hould come prepared with affidavits diſcloſing his caſe (if he ts 
mean to produce any); but if in the courſe of the inquiry the 
1 of re- Court wiſh to have any point further explained, they will give the 
ew upon detendant an opportunity of anſwering it on a future day. ; 
lat ſuch When a defendant who has been convicted on an indictment Rex v. 
xe party comes up for judgment, the proſecutor may read affidavits in * 
78 aggravation, though made by witneſſes who were examined Rep. 228. 
oft make it the trial, which affidavits the defendant is at liberty to anſwer.) 
- parties If there be affidavit againſt affidavit, the proper method is to Comb. 399. 
aft cake WY bare it tried by an iſſue at law. | Sy 
1g out 0 cretionary in the Court, See 3 Mod. 108. where an action on the caſe was brought for ſcandalous 
| that the matter inſerted in an affidavit; that the party it to put nothing in the af;davit but what is material 
to the point, and therefore not to ſet forth the merits of his cauſe on motion. Stile Prac. Reg. 79. 
where the aficavit of one who ſtood in the pillory was read. 2 Salk. 461. But for this wide tt, 
z that be be· Evidence, | | 
r to 2 ſr * on — . — 
ion. 
r's repor\ EY 
1 Agreements. 
urts 28 de 1 | 
on oath») _ 
eds in Me | 
he vw N (a) agreement is the conſent of two or more perſons con- (a) An 
ange d; 1 curring, the one in parting with, and the other in receiving agreement is 
ment i me property, right, or benefit: the notion of contracting or — on 
— Tg into agreements aroſe from the increaſe of commerce, and mentium im 


=: the 


5 
; 
; 
fl 
* 
| 
1 
F 


facienda. 8 


Piowd. 17. a. 


104 Agreements. c 
Te align the neceſſity men were under of bartering their ſuperfluities for 
facta ve 


things of real uſe, which lay out of the way of their acquiring: 
that men ſhould execute their agreements and perform their pro. 


Thougha miſes, though made without writing or conſideration, is en. 
contract joined by the law of nature; but in civil ſocieties, and in ours in | 
executed . Chae | . a 
with all the particular, circumſtances are required which protect the weak 
ſolemnity and thoſe who are under the power of others; alſo proviſion js 
required by 


Me ras made againſt fraud and circumvention, and that no man ſhoul 
properly be be injured in his property by the turn of an unwary expreſſion, | = 
called an [ 
agreement, yet in the more commetReptation of the word, articles, minutes, and Eſcrow, Ge. ca- 


taining ſomething preparatory to a more ſolemn and formal execution, are called agreements. p 
Under this head we will conſider, | 

| | | £ a 

(A) Who are capable of contracting and binding WW 

themſelves or others by their Agreements. : 

(B) Of Agreements which are good in Law, and Bi *: 

will be decreed in Specie in Equity: And herein, if * 

| co 

1. Of unreaſonable agreements, and ſuch as may be ſaid to be 8 

obtained by fraud or circumvention. 3 1 

2. Of voluntary Agreements. f (i 

4 . * Fe T 

3. Of the Manner in which they are to be performed. cle 

(C) Of Parol Agreements, or ſuch as may be ſaid to n. 

be within the Statute of Frauds and Perjuries. dic 

| | 5 | 18 

. — all 

| | 12] no! 

(A) Who are capable of contraQing and binding 1 
. t 

themſelves or others by their Agreements, 1 

But for this Perſon nau compes is not capable of entering into any ate e 
Zee 1 ment, for an agreement is an act of the underſtandny K 
Lunaticks, Which ſuch perſons are incapable of, and therefore are to be u. nen 
der the care of their curators or guardians, by a commiſſion fro por 

the publick. f | . 

1 3 wi An infant for the ſame reaſon is incapable of contracting. . 

Sad OT In a «1 

fancy and Are. [If an infant, ſays Ld. Mansfield, does a right act which he ought to do, or win 3 
he was compellable to do, it ſhall bind him. 3 Burr. 1801. And if an infant enter into a come Wy 
with the advice and concurrence of his friends, and ſuch contract appear to be beneficial to the it 4 8 
tereſts of the infant, equity will ſupport and give it effect. 1 Eq. Caſ. Abr. 287.] ſad, 
| | * enfor 

Fide tit. A wife during the intermarriage is (a) incapable of enter when 
Baron and into any agreement in pais, being under the power of her Www 

Feme Y 8 ; 8 P 

(a) But ic is band. g 
laid, that it 0 1 0 
a feme covert, by agreement made with her kuſband, is to ſurrender 2 copvhold or levy à fine, mY Haall 


the huſoand die before it be done, equity will compel her to perform the agreement, 2 Vern. 0+ ? 10 
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Abr. 26. pl. 6. Upon looking into the Regiſtrar's book it appeared, that the Court made 
in it; but it was by conſent referred to Mr. Serjeant Rawlinſon for his arbitration, Eq. Cafe 
Abr. 62. pl. 2. per Cur”. 


Eqs Caf. 
no decree 


The anceſtor ſeiſed in fee may by his agreement bind his heir ; 
therefore if A. agrees to ſell lands, and receives part of the pur- 
chaiſe money, but dies. before a conveyance is executed, and a 
bill is Nea againſt the heir, he will be decreed to (a) convey, 
and the money ſhall go to the executor, eſpecially if there are 


PJ's 
22ainſt the common law. Quere. Eq. Cat. Abr. 265. pl. 4. 


So if a father conveys to a younger ſon by a defective convey- 
| ance, and dies, the heir at Iaw in two caſes ſhall be compelled to 
make it good. 1. Where there is a (5) covenant for further aſſur- 
ance, binding the heir, becauſe the heir is bound by the covenant. 
2. Where there is a proyiſion made by the father in his life-time 
for the heir, or he hath ſuch a proviſion by deſcent from the 
| father (c). 


more debts due than the teſtator's perſonal eſtate is ſuſſcient to 
ſumes to 


F 
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2 Vern. 218. 
[ (a) So in 
the caſe of a_ 
cuſtomary 
heir. 2Vez. 
640.] But 
if a man far 
1007. aſ- 


make a leaſe 


for 21 years, and dies, his heir is not compellable in a court of equity to make the leaſe, for this is 


Fide inſra of 
voluntary 
Agreements. 
() J. S. up- 
on a mar- 
riage treaty 
was to ſettle 
goo!, per 
annum as 4 
Jointure, in 


conlideration of a marriage portion; J. S. was entruſted with the drawing of the ſettlement, which was 


never read by the wife; the jointure ſettled was but 4007. per annum, of which the huſband took no- 
tice, and talked of making it up ſo much, but dying before it was done, his heir was decreed to make it 
up, although there was no covenant by which he bound his heir to make it up ſo much. Vern. 16. 
[(e) See the caſe of Chetwynd v. Fleetwood, 4 Br. P. C. 435. where a ſpegifick performance of an 


clearly for his benefit. | 


If tenant in tail agrees to convey, or bargains and ſells the 
lands for valuable conſideration, without fine or recovery, and 
dies before the fing or recovery be levied or ſuffered, the ifſue 
is not (d) bound either in law or equity, for equity cannot ſet 
alide the ſtatute de donis, which ſays, voluntas donatoris obſervetur ; 
nor can the Court ſet up a new manner of conveyancing, and 
ſuperſede fines and recoveries z for thereby the king would lofe 


| the perquiſites by ſines, on the writs of entry and fines for alien- 
ation, | | 


e ſaid i 
ries. 


bindin! 


L 


agreement made by the anceſtor, only tenant for life, was decreed againſt the heir, the agreement being 


Hob. 203. 
Chan. Ca. 
171. 10 
Mod. 469. 
2 Vent. 350. 
(4) So tho? 
there be a 
decree 
againſt the 
tenant in 
tail to levy a 


fine and ſuf- 

| ä fer a reco- 
very, and he dies in contempt and in priſon for not executing it, yet the iſſue ſhall not be bound. Vid 
Fa. Abr. 25. pl. 4. 265. pl. 2. 2 Vern. 306. [2 Vez. 634. But ſee Hill v. Carr, x Ch. Ca. 294. 
The iſlue not bound by a covenant for further aſſurance. 1 Lev. 237. nor by articles to convey for pay- 
ment of debts. 2 Eq. Ca. Abr. 28. p. 34. By analogy to the caſes of tenants in tail who claim 
paramount to the contracting party, it hath been holden, that the widow of a copy holder for life, who 
had agreed for the ſale of his.eftate, but died before the conveyance was executed, was not debarred by 
tus agreement of her free benthb 3 for that her claim was not under the huſband, but from the cuſtom of 
the manor, Muſgrave v. Daſhwood, 2 Vern. 45. 63. But Ld. Hardwick thought that the widow's 
eſtate was a branch of, and aroſe ſrom that of the huſband, and that the cutom merely directed its de- 
mon; and therefore. where the agreement was for a valuable conſideration, paid, as to the greateſt 
party he decreed a ſpecifick performance againſt her. Hinton v. Hinton, 2 Vez. 631. 638. Ambl. 277. 
„C In the ſam? caſe of Muſgrave v. Daſhwaod, 2 Vern. 6%. and upon the ſame principle, it was 
Rid, that If a joint-tenant enter into an agreement to alien, and die without doing ſo, equity would not 
ce the agreement againſt the ſurvivor. But this, it ſeems, muſt be taken with this limitation, 
ele the articles are not ſuch as amount to a ſeverance of the jointure ; if they are ſuch, equity will 
erte againſt the ſurvivor. Per Ld. Hardwicke, 2 Vez. 634. Co. Litt. 59. b.] 


any agree 
derſtandig 
re to be uu. 
miſſion fro 


\CLing- 


t to do, Of a 
x into A contri 


\eficial to 19% 


e of enter 
r of her h 


4. [cifed of lands in tail, agrees with B. that he and his heirs Chan. Ca. 
ul enjoy the entailed lands, if A. and his heirs may enjoy his fee- "7 
1 2 | ſimple 


A 
N 
4 


thor 
levy à fink, ol © 
2 Vern. 6+» t [4 


U 
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ſimple lands; this agreement is executed accordingly, and B. had 
(a) Soif a decree againſt A. to levy a fine and ſettle it, purſuant to the 
the iſſue in agreement; but A. died without doing it: though it was decreed 


tail had re- p 1 
2 3 that A. himſelf was bound by this agreement to convey, yet {inc 


of the pur- he died before he executed the fine, his iſſue was not bound hy 5 
a fr the agreement: but if the iſſue in tail had approved of his ancel- ci 
father's life- tor's agreement, as he did in this caſe, by entering on the land of - 
Genes or af- B. then it becomes his own agreement, and conſequently in equity a 
paar ris he ſhall be (a) obliged to perform it. \ 
he had joined in the deed with the father, or covenanted for further aſſurance, Sc. Chan. Ca. 111, 85 


Lev. 238. [Any agreement with an equivalent will bind the iſſue, as a partition, though but by pan, 
or an exchange of lands. 2 Vern. 202. Co. Litt. 174. a. 384. a.] 


Chan. Ca, If there be tenant in tail in equity as of a truſt, or under an Wiſe! 


234. equitable agreement, and he for valuable conſideration bargain pri 
2 Chan. ; . ; 3 

Ca. 64. and fell the land without fine or recovery, this ſhall bind his iſſue, ext 
2 Vent. 350. becauſe the ſtatute de dani doth not extend to it, being an entail WW au! 
dow 75 in equity anda creature of the court (6). 
2 Vern. 133. 583. 702. [| (6) It ſeems, that upon the ſame principle the heit in tail of a copyhold the 
whoſe anceſtor had entered into an agreement to ſell, but had died before ſurrender, would be decreed to g 
convey to the purchaſer; for the entail of a cop hold is not within the ſtatute de donis. Powell og 90 
Contr. 126. ] | U 
Bro. Con- As tenant in tail is reſtrained from alienating the eſtate with 


ak) 5 26- out fine or recovery, ſo he is from charging it, or diſpoſing of the Wl p 
Po =o laſting improvements after his death; therefore if tenant in tal ( - 
(e) 2». ſells the trees growing on the inheritance, the vendee muſt ſever 
Whether he 


them during the life of the tenant in tail, for if he dies before they 
may not _ 2 . . 
have relief ATC cut down, his iſſue ſhall have them as part of the inheritance, 
in equity; and the vendee, though (c) obliged to pay the whole ſum con- . ( 
WINE - tracted for, yet ſhall not be allowed to cut down one tree after the 
5 for death of tenant in tail; for as the tenant in tail has power ore 
money had the inheritance but during his own life, ſo he cannot delegate that 
anc receive power to another but for the ſame time; and conſequently, what 
againſt the ECVeT remains part of the inheritance at the death of tenant in tal. 
re? (ie at which time his power over it ceaſes, muſt neceſſarily go to the 
tive: te- . - . . 
nant in tail heir, to whom the inheritance belongs. : 
covenant to make a leaſe, which he has power to make, and die before exccution, equity, it ſeems, wil 
carry it into execution againſt his heir. 10 Mod. 469. If tenant for life, with power to make leaſes 
for 21 years, grant one for 26 years, ſuch leaſe ſhall bind the remainder-man for 21 years, for under bt 
power of leaſing, there is a re:erable privity given. Campbell v. Leach, Ambl. 740. ] 


ot 
pecific 
e pla 


bunh, 


Highter v. [A mother, acting as adminiſtratrix, may bind her children. 
Sturman, 1 Vern. 210. 


Dr. Martin Churchwardens are in that character competent to enter unto wo 
„ ee any agreement which may be beneſicial to the pariſh, and there 1 
266. to bind the pariſhioners and their ſucceſſors, as alſo ſucceedi . in, 

churchwardens. 88 "7 
1 v. If a party undertaking for and on the behalf of another have 10 my 
PV... authority from his principal, there it is a fraud, and the under "oh 


279. taker ought himſelf to be liable. But where a due authorit! 
* x given to treat, there the performance of the contract ſhall be ene 
15 : . * = 
Vern. 25. forced againſt the principal. 


Ducheſs of Marlborough v. eng, 5 Vin. Abr. 533. p. 3% 2 Br. P. C. 500. 8. C. If an = 
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2 had Kould bid more for an eſtate fold under a decree of the court of Chancery, than he was empowered to 
. bid, and declare his principal, Sir Thomas Sewell, Maſter of the Rolls, thought that the attorney him- 
to the ſelf would be liable, but doubted whether the principal would. Ambl. 498. But where many are con- 
ecreed cerned in intereſt, and the credit is evidently given to the perſon, and not to any fund, the immediate 
f. contractors are liable. Thus where a man contracted to pave the ſtreets of a town by a written inſtru- 
t me ment executed between him and two of the pariſhioners, the Court of Exchequer decreed him relief 
und by | againſt the undertakers, and left them to their remedy over againſt the reſt of the pariſh ; more eſpe- 
ancel. cially as the written contract, which was the plaintiff's evidence, was in the hands of one of the defend- 
land of ants. Merick v. Wymondſold, Hardr. 205. So it was holden, that a bill might be ſupported againſt 
a 4 me committee of a club for an agreement entered into by them on account of the club, without malk- 
| CQUIJ ing the reſt of the ſubſcribers parties. Cullen v. Duke of Queenſbery, 1 Br. Ch Rep. 101. affirmed 
| © in Dom. Proc. March 27, 1787. So where the commiſſioners of a navigation act entered into an 
agreement with an engineer, they were holden to be perſonally liable. Horſley v. Bell, Ambl. 770. 
Ca. 171, 5. C. in 1 Br. Ch. Rep. 101. in not. a | | 
t by pardl | Ds 
Where an agent employed by huſband and wife to ſell the wife's Daniel v. 
nder an eſtate by publick auction ſold it by private contract, at a higher _— 
bargan price than they had required, the Court refuſed to compel them to 3 
1is illue, execute the contract, the agent not having acted purſuaut to the 
in entail authority given him. : | 
But if a factor ſell goods at leſs price than he is commiſſioned, Ambl. 498. 
a copyhl the ſale will bind the principal for the convenience of trade. | 
. ey The agreements of the ſolicitors in a cauſe, relative to orders of Con v. * 
Powell 00 ee - i cele, 2 Br. 
court, are binding on their clients.] ; e. Be ad 
ite with. | | 
n of the | . . 
15 in B) Of Agreements which are good in Law, and 
auſt eve will be decreed in Specie in Equity: And 
fore the] herein, 
heritance, es : 
ſum je 1. Of unreaſonable Agreements, and ſuch as may be ſaid to be 
after tit obtained by Fraud or Circumvention. 
ower over : we 5 | : 
legate that N many caſes the party injured by breach of an agreement, al Fide tit. 
a , . | Actions As- 
itly, what may have a remedy either by action at (a) common law, or by ſumpfit and 


pecourſe to a court of equity; but here a general rule muſt be Covenant. 
dbſerved, that wherever the matter of the bill is merely in da- Lide Abr. 
Mages, there the remedy is at law, becauſe the damages cannot F 6. 


ant in tail 
80 to the 


8 5 1 5 3) It is 
it (:ems, wil i © aſcertained by the conſcience of the chancellor, and therefore . 45 of 
to make leſs uſt be ſettled by a jury (5). 8 

for under W 3 


entertain the ſuit unleſs the plaintiff wants the thing in ſpecie, and cannot have it in any other way, 
Eington v. Ayneſley, 2 Br. Ch Rep. 343. Therefore, in general, they will not allow a bill for a 
Fecifick performance of contracts of ſtock, corn, hops, or other articies of merchandize, but will leave 
te plaintiff to his remedy at law. 1 P. Wms 570. 5 Vin. Abr. 533. S. C. Capper v. Harris, 
Bund, 135. Doriſon v. Weſtbrook, 2 Eq. Ca. Abr. 161, p. 8. 5 Vin. Abr. 540. p. 22. A breach 
t the common covenant to repair demiſed premiſes, is conſidered as much in the ſame light, and proper 
i do be redrefſed by action at law. Whiſtler v. Mainwaring, in Ch. Mich. 14 Geo. 3. cited in 3 
ooddes, 464. n. 2. But on a covenant to rebuild, as it was holden by Lord Herdwicke, the landlord 
r for may come into Chancery for a ſpecifick performance, if he is in due time, and no eonſtructi ve 
1welcence can be imputed to him. City of London v. Naſh, 1 Vez. 12. and 3 Atk. 512. S. C. 
dis doctrine, however, has been lately controverted, and perhaps entirely over- ruled. Lucas v. Comer- 


enter inte 
and theredſ 
) ſucceecll 


z 
; 


0 * 
ther haves e br. Ch. Rep. 166.1; the caſes of Gardener v. Pullen, 2 Vern. 39% Thomſon v. Harcourt, 
1 the under = p. C. 418. a performance of an agreement for ſtock was decreed, But it ſhould be obſerved, 
authoritf i Mm - thoſe caſes, the party who had undertaken to transfer the ftock was plaintiff, ſeeking relief 
we ben a 2 penaity, in which he had bound himſelf for performance of the contract, and that the per- 
N ſh mance of it was the only ground on which equity could relieve him Fonbl. Notes on Eq. Tr. 


4s But on a bill filed againſt the party who had undertaken to transfer the ſtock, Lord King did 
Wink the rule fo invariably ſectled, as to allow a demutrer to the bill ſor want of equity. Colt v. 


„ II an w 
. 1 | Netterville, 
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Nettervill, 2 P. Wms. 304. And contracts reſpecting mere perſonal chattels will be enforced jj 


equity where the damages recoverable at law would not be an adequate compenſation for the um. 7 U 
performance. Buxton v. Lifter, 3 Atk. 383. and Tayler v. Neville, and Duke of Buckingham t 
Ward, there cited; and Lord Ranelaugh v. Hays, infra. ] | 2 
m_ Rig But if there be matter of fraud mist with the damages, as if 
15 8 „A. ſues B. on a covenant at law for damages, and B. files a hil 
ö for an injunction upon this equitable ſuggeition, that the con. a 
nant was obtained by fraud, if A. files his crofs-bill for relief upon te 
that covenant, the Court will retain it, becauſe the validity of te 
the covenant 1s diſputed in that court, and on a head properh re 
cognizable there; and therefore, if the validity of the deed ht [{ 
eſtabliſhed, the Court will direct an iſſue for the quantum of the a 
damages. | | i 
5 Chan, So where the agreement is to do ſomething in /pecze, as to con- R. 
TRE. vey lands, execute a deed, c. there it will be proper to apply v 0 
agreement in a court of equity for a ſpecifick execution, to which the party i M, 
RICE ity entitled, if the agreement be good and ſufficiently proved, when i = 
Wager W. . oh 
Jeerecd in Otherwiſe he could only recover damages at law. 6x : 
ſpecie. | | | « | 
Vern. 189. The plaintiff aſſigned ſome ſhares of the exciſe to the defend Wi «cc 
. ant, who thereupon covenanted to ſave him harmleſs, and t 36 
- * . ® . * . 4 l 
laugh v. ſtand in his place touching all payments to the king; the plainif , in 
Hays. being ſued by the king, brought his bill to have the agreement v 
2 Chan. Ca. — P > 1 85 . . : „ „ Flight 
146. 3.0. performed in ſpecze ; and although it was inſiſted that the plain. 


might recover damages at law, and that this was not a covenatt 
for any thing certain; and by this means a Maſter in Chancen 
was to tax damages inſtead of a jury; yet it was decreed, that tit 
defendant ſhould perform his covenants; and it was directed to1 
maſter, that, as often as any breach ſhould happen, he ſhould re 
port it ſpecially ; that the court, if occaſion ſhould be, might ds 
rect a trial in a quantum domnijicat', 

Abr. Eg. 18. So if a jointreſs brings her bill to have an account of the rea 
185 and perſonal eſtate of her late huſband, and to have fatisfaCtut 
(a) In 3 | k 

Denton v. thereout for a defect of value of her juiature lands, which he hal 
Stewart, 4th covenanted to be and to continue of ſuch value; and the defens 
. ant inſiſts, that this is a covenant which ſounds only in damages 
yon, Maſter and properly determinable at law; though it be admitted that! 
* 8 court of equity cannot regularly affeſs. damages; yet in this cale 
Mao A Maſter in Chancery (a) may properly enquire into the value and 
inquire what defect of the lands, and report it to the court, who may dectt 
3 ſuch defect to be made good, or ſend it to be tried at law, up 
J gained by a quantum dammpicat”. 


the defendant's not having performed his agreement, of which a ſpecifick performance was prayed f 
the bill, but which could not be decreed, the defendant having, by ſale of the eftate, put it out 0 * 
power to perform his agreement with the plaintiff, Fonbl. Notes on Eq. Tr. 389.] | 


2. Eq. 18. The condition of a bond was to ſettle certain lands in ſuch! 
Fi hath manor, by ſuch a day; and the obligor died before the nu” 
been holden that the bond was ſaved at law; yet the Court decreed a ſpew 


that to ; 
execution (5), 
found a de- , ( ) | 
cice ſor a ſpecifick performance, the contract muſt be good at law; and therefore it is ated 0 
Tho. Clarke, Maſtes of the Ralls, in Ambl. 406. that it was the practice before Lord Some 


LE 


- 


by if 
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rrces 1 einn reſpect to agreements, to ſend the party to law, and if he recovered any thing by way of damages, 
by . then to entertain the ſuit. But equity will often enforce a performance of agreements, though no ac - 
de tion will lie at law upon them, as in the caſe in the text, and in Cannel v. Buckle, 2 P. Wms 


243, Acton v. Pierce, 2 Vern. 480. Scott v. Wray, 1 Chan. Rep. 45. Edwin v. Eaſt Ind. Comp. 
2 Vern, 210.] | | | * 
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1 M But here it muſt be obſerved, that agreements, out of which Abe Be 17. 
- coves an equity can be raiſed for a decree in ſpecie, ought to be ob- 55 — 
ef upon tained with all imaginable fairneſs, and without any mixture Talb. 234. 


tending to ſurprize or circumvention z and that they be not un- N 
. i 25 1 ro, . 
reaſonable in themſelves (a). OR 


[ (4) Vaughan v. Thomas, 1 Pro. Ch. Rep. 556. act. Stanhope v. Toppe, 2 Br. P. C. 183. 
2 Eg. Ca. Abr. 55. note to Ca. 1. But inadequacy of price, ſimply and of itſelf, independently 
6: any other circumſtances, is not a ground with the Court to annul an agreement, though execu- 
tory, Keen v. Stukelev, Gilb, Rep. 155. and 2 Br. P. C. 396. Mortimer v. Capper, 1 Br. Ch. 
Rep. 156, Floyer v. Sherrard, Ambl, 13, Jackſon v. Lever, 3 Br. Ch. Rep. 605. Still leſs is ita ground 
to reſcind one already executed. Nicols v. Gould, 2 Vez. 422. Henley v. Acton, 2 Br. Ch. Rep. 17. 
Spratley v. Griffith, 2 Br. Ch. Rep. 179. Willis v. Ternegan, 2 Atke, 251. But ſee Herne ve 
Meeres, t Vern. 465. In the caſe of Heathcote v. Paignon, 2 Br. Ch. Rep. 167. Lord Thurlow 
| admitted, that mere inadequacy of price was ſcarcely ſufficient z but ſaid, that (“ there was a difference 
® between that and evidence arifing from inadequacy : If there is ſuch inadequacy as to ſhew that the 
« rerſon did not underſtand the bargain he made, or was ſo oppreſſed that he was glad to make it, 
« knowing its inadequacy, it will ſhew a command over him which may amount to fraud. And fee 


idity d 
properly 
deed bt 
n of the 


8 to con. 
apply to 
party 8 

2d, wht 


\e defends 


acc. Young v. Clerk, Pr. Ch. 538. And where agreements are endeavoured to be ſet aſide, for ſup- 

| poſed wealcneſs of underſtanding in one of the contracting parties, for breach of confidence, or other 

85 and „. ſubſtantive reaſon, the inequality cf the terms may be a material ingredient in the caſe, as evidence of 

ie plaintit impoſition, 3 Wooddeſ. 453. and Griffin v. De Veulle, and others, reported in the Appendix. It is 
agreemen to be further obſerved, that where an agreement appears very unequal, the Courts will lay hold of very 

* light circumſtances to avoid enforcing the execution of it; as where the plaintiff had not made out his | 

ne plainti Ltle by the time ſtipulated, Kenn v. Stukely, 2 Br. P. C. 396. a circumitance which in general haas 
a COvenal. not any weight with them. | Gibſon v. Patterſon, 1 Ack. 12. If the contract be fair in its creation, 
Chancen it hall not be affected by a ſubſequent event, which has thrown the advantage greatly, or wholly on one 
tþ fide, See the caſe of Caſs v. Rudele, 2 Vern. 280. more coriectly ſtated in x Br. Ch. Rep. 157. 
d, that tit [City of London v. Richmond 2 Vern. 423. Carter v. Carter, Ca. temp. Talb. 271: Mortimer v. 
rected t01 Capper, I Br. Ch. Rep. 156, and the caſe there referred to by Ld. Thurtow. Adams v. Weare, 1 Br. 


. ſhould it Ch. Rep. 567. Jackſon v. Lever, 3 Br. Ch. Rep. 605. where contracts under ſuch circumſtances 
e . have been ſpecifically decreed: And ſee the caſe of Nicols v. Gould, 2 Vez. 422. Henley v. Acton, 
5 might . 2 Pr. Ch. Rep. 17. Baldwin v. Boulter, cited in 1 Br. Ch. Rep. 156. where the Courts have refuſed to 
let them aſige. To this current of authorities muſt be oppoſed the dictum of the Maſter of the Rolls, 
| of the red in Stent v. Bailis, 2 P. Wms 220. and the caſe of Pope v. Roots, 7 Br, P. C. 184. in which caſe an 
Sa a ellate was fold for an annuity, but the vendor dying before any payment was made; and after the day 

ſatisfactict 61 which the firſt payment was to have been made, the contract was reſcinded, though not impeached 
ich he hat in any other reſpect. James v. Owen, E. T. 1733. cited in Fonbl. Notes on Tr. Eq. c. 2. f. 12. 

he defend pears to have proceeded on a different ground: the plaintiff had agreed to preſent the defendant to the 
85 burt of Aldermen, and to reſign the place of printer to the city of London in his favour, to which 
in damage Place certain fees and profits were then annexed, but which the Court of Aldermen intimated their in- 
ütted that 1 pron to reduce; and, for that reaſon, the defendant refuſed to perform his agreement. The Court 
in this cale Fought, that the object of the agreement being the then profits, which were not purely contingent, and 
he lue and Ke plaintiff not having actually ſuriendered, the performance of the agreement ought not to be docreed. 
he va 

may decie 
at law, up 


\ party who demands a ſpecifick execution of an agreement, muſt ſhew that he has performed all that 
to be done on his part, or that he is ready to do ſo; „ for if he either will not, or through his own 

negligence, cannot perform the whole on his fide, he has no title in equity to the performance of the 
| iter party, fince ſuch performance could not be mutual.“ Tr. of Eq. c. b. ſ. 2. But it muſt be ob- 
erved, that thuugh a plaintiff has not performed what was required on his part, within the time ti pulated, 
e het in general entitled to a ſpecifick execution, eſpecially if the.non-performance has not ariſen by his 
kaut. Penn v. Ld, Baltimore, 1 Vez. 450. If in the ſale of an eſtate, it be ſtipulated that the price 
all be paid, or the title be completed by a certain day, which elapſes without either being done, till the 
| — ſhall be enforced ; for the general rule is, not to conſider the time as of the eſſence of agreements, 
on v. Paterſon, 1 Atk. 12. In the caſe of non-completion of the title by the day appointed, if 
'* vendee, immediately upon the vendor's failure in that reſpect, demand a return of the depoſit, and 
1 act retuſe to go on with the purchaſe, the Court will not compel him: but if he acquieſce in the 
* 43 ſpeci 0 , Knowing the ſtate of it, or do not fuifciently declare his determination got to proceed in the pur- 


3 will not be allowed to reſiſt the performance afterwards upon that ground. Pincke v. Curteis, 


nce was ep : 
put it out © 


Es 


fs 6 Rep. 329. and the cafe of Ambroſe v. Hodgſon, therein cited. Vernon v. Stephens, 2 P. 
it is tated by FI 9% However, in either caſe, if any injury would accrue to the other party from the failure, or 
cum 5 


ſtances which occafioned it are likely to create any embarraiſment, or to protract the final 
h completion 
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title can be made, if they can be ſeparated from the others without being leſſened in value. Poole 


4 ſhould be very ſorry to lay it down, that a man treating with a third perſoa in truſt for a ſecond, wha 


completion of the agreement for any unreaſonable time, the Court will ſet it entirely aſide. In the ab 
of Mackreth v. Marlar, at the Rolls, Jul. 10, 1786, Sir L. Kenyon decreed a contract for the pur. 1 
chaſe of an eſtate to be delivered up, the purchaſer having died ſhortly after the contract, and a ſuit hay. 

ing been inſtituted for an account of aſſets, which was then depending. The purchaſer had agreedy : 
complete his purchaſe on or before the 3oth of November; he died on the 12th of January following; t 
and the vendor filed this bill in the beginning of the year 1785. The decree was, that the defendant, I 
the executors of the purchaſer, ſhould deliver up the contract to the plaintiff the vendor, and that the h 
plaintiff ſhould retain his coſts out of the depoſit. 2 P. Wms 67, Note 1. Equity, too, diſtinguiche 


between thoſe caſes, where the one party having performed part of the agreement, is rendered unable h 0! 
perform the whole by ſome ſubſequent accident; and yet, notwithſtanding the part performance, j tt 
in ſtatu quo, and thoſe where after ſuch part performance he is not in ſatu guo, and in the latter hold d, 


him entitled to a performance from the other party, though it refuſes it in the former. To this di. 
tinction muſt be referred the difference of deciſion in the caſes of Earl of Feverſham v. Watſon, Re, th 
temp. Finch. 445. 2 Freem. 35. S. C. Meredith v. Wynn, Pr. Ch. 312. Gilb. Ch. 242. $.C, in 
x Eq. Ca. Abt. 70. pl. 15. S. C. Gilb. Eq. Rep. 170. S. C. If the plaintiff has taken all neceſin 
ſteps to perform his part of the agreement, but has been prevented by the defendant, his endeavours wil 
be confidered as equivalent to performance. Blackwell v. Naſh, 1 Str. 535. Hotham v. Eaſt Jad, 
Comp. 1 Term Rep. 638. Though it be generally ſaid that contracts are entire, and ſhall be perform 
in toto, or not at all, yet there are caſes in which the Courts will decree a performance, notwithſtandig 
a partial failure, as in the caſe of marriage agreements, in favour of a wife or children, where there hy 
been a failure by the father's or mother's relations in the part they had engaged to perform; Earl of I 
verſham v. Watſon, ſupra, Perkins v. Lady Thornton cited in Pyke v. Pyke, 1 Vez. 376. or ofput 
becoming illegal by a ſubſequent ſtatute ; Dr. Betteſworth v. Dean and Chapter of St. Paul's, Sel, ( 
Ch. 66. or of part exceeding the power of the contracting party; Pawſey v. Bowen, 1 Ch. Ca 
Campbell v. Leach, Ambl. 740. So in the caſe of a ſale of an eſtate by lots, though the vendor cam 
make a good title to all the lots, yet the Court will oblige the purchaſer to take thoſe to which a gui 


Shergold, 2 Br. Ch. Rep. 118.] 


2 Ch. Ca. As where by a marriage agreement the ſon's intended wife n 
* to have more than would have been left for the father (thou 


indebted), his wife and two daughters unpreferred, the Cout 
would not decree it; principally, by reaſon of the extremity of i 
but left the party to his remedy at law. | 
Vern. 227. S0 where A. articled for the purchaſe of Bs eſtate, pretenduy 
7 bord he bought it for one whom B. was willing to oblige, and therey 
illips v. . 8 . 
Duke of got it ſomewhat cheaper, when in truth he bought it for ans 


Bucks. ther (a), equity would not decree an execution of this agreemetk 
F (a) In the 


caſe of Lord Irnhara v. Child, 1 Br. Ch. Rep. 95. Lord Thurlow is reported to have ſaid, that *Þ 


« he had refuſed to deal with, could therefore ſet the contract afide ; that no caſe had gone ſo fu 
« that Phillips v. Duke of Bucks was upon a difference of price.“ But in the cafe of Eyre . Pop 
ham, M. 14G. 3. Ld. Bathurſt held, that an agreement entered into under the circumſtances fan 
by 9.1 Thurlow, was not that fair agreement which ought to be decreed in ſpecie by à cu 
equity. x 


Bromleyand So where A. on a marriage of his daughter to B. covenanity 
— that B. ſhould have his lands at his death cheaper than any odd 
perſon, and he lived dee, years after, and deviſed to B. 1000 

and to his daughter B.'s wife, 500. and he deviſed the lands to 


randſon; the Court refuſed to decree an execution of the g, 

8 . . . . tui dent 

ment, becauſe of the uncertainty of it; and it not being mu 2 

B. not being bound to take it at any price. the l 

2Vern. 532. An agreement for a purchaſe being obtained by an atom” 

3 1 from an old woman of ninety, and ſeveral ſuſpicious cg... 

tem. Talb, ſtances appearing, the Court would neither decree it to be © Hines 

236. ried into execution againſt the heir at law, nor to be deli _ 

Savagev- upon a croſs bill exhibited for that purpoſe; but left the paris g 
Taylor, S. P. 8 Ny 

their remedics at law, 2 Laas, 
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But as theſe caſes, and all others on this head, depend ſo much [The Court 


_ upon circumſtances, and are to ftand or fall according to the de- — 

uit hn. grees of fraud or circumvention attending them, and proved in purchaſer to 
ow the cauſe, or by what appears unreaſonable on the face of them; take a title 
i I ſhall only obſerve, that a court of equity will much more eafily — 
that the be prevailed on to diſmiſs a bill which prays a ſpecifick execution Sbapland v. 
—_— of an unreaſonable agreement (a), than ſet afide an agreement, Smith, 1 Br. 


mance, l though not ſtrictly fair (5), on a bill for that purpoſe; for this eee 


2 , 75. Cooper 
ter bull deprives the party of what he had a right to by law; and v. Denne, 
th that where ſuch agreements are ſet afide, it muſt be on refund- + Br. = 
42. 3.0, ing what was bond fide paid, making allowances for improve- nor vit. 
| neceſſay ments, Sc. (c) | they inter- 
avours Wil — 5 poſe where 
e . a party has forborne to inſiſt upon an agreement for ſeveral years, Scolefield v. Whitehead, 2 Verne 
, perfo 


g , 127. Wingfield v. Wheley, 5 Vin. Abr. 534. pl. 38. Powell v. Hankey, 2 P. Wms. Orby v. 
/ithftandy Trigg: 9 Mod. 2. unleſs the delay can be accounted for by ſpecial circumſtances z Eq. Tr. c. 4+ 


re there lu . 27. nor incaſe of a written agreement, afterwards diſcharged by parol; Goman v. Saliſbury, x Verne. 
Earl of It 240. Ld. Milton v. Edgworth, 6 Br. P. C. 580. Legal v. Miller, 2 Vez. 299. nor in the caſe of a 
. «<q file by auction, where an accident has happened to caſt a damp upon the ſale, though without blame im- 
85 0 


putable to any one; as where the vendor's agent, kn:2vn to be ſuch to the company preſent, bid for the pur- 


Ch. C chaſer; Twining v. Morrice, 2 Br. Ch. Rep. 326. nor if the agreement be to do a thing which would 
endor you | tend to extortion, or promote inebriety z Mythwold v. Walbank, 2 Vez. 238. nor if damages be ſti- 
ar ” pulated ; Woodward v. Gyles, 2 Vern. 119. but a penalty in general will not be allowed to releaſe par- 
Cs 008 h. 


ties from their agreements ; it being uſually deſigned merely as a medium for ſecuring the perform- 
ance of the contract. Parks v. Wilſon, 10 Mod. 517. Chilliner v. Chilliner, 2 Vez. 528. Sloman 
v. Walter, 1 Br. Ch. Rep. 418. Howard v. Hopkyns, Ack. 371. nor will they interpoſe, if the 
W azreement be founded on an illegal conſideration, as that of ſtifling a proſecution for felony, or for 
fraud, 3 P. Wms 279. Keen v. Stukely, Gilb. Eq. Rep. 153. Hanger v. Eyles, 2 Eq. Ca. Abr. 20. 
b. 16, Hickes v. Phillips, Pr. Ch. 575, (a) See acc. Savage v. Taylor, Ca. temp. Talb. 236. Young 
v. Clerk, Pr. Ch. 538. Vaughan v. Thomas, 1 Br. Ch. Rep. 5 56. Davis v. Symonds, Scac. 1787. 
5) Solemn conveyances, releaſes, and agreements by parties, are not flightly to be blown off and ſet 
ade, per Ld, Macclesfield, Cann v. Cann, 1 P. Wms 227. Equity therefore will not avoid a rea- 
alle and fair agreement, though founded on miſtake. Frank v. Frank, 1 Ch. Ca. $4. Stapleton v. 
Stapleton, 1 Ark. 10. or though the party were intaxicated, or in priſon, at the time he entered into it, 
nd there or ſome paternal authority were exerted, and ſome benefit accrue to the father under it. Cory v. Cory, 
. 1 Vez, 19. Hinton v. Hinton, 1 Vez. 632. Kinchant v. Kinchant, 1 Br. Ch. Rep. 369. It will not 
it for Mc: a forfeiture after an agreement, in which, if the e were a miſtake, it was the miſtake of all the 
agreemelb duties to it. Pullen v. Ready, 2 Ack. 592. Malden v. Merril, 2 Atk. 8. (c) Savage v. Taylor, 
u temp. Faib, 236. For caſes of Fraud, wide infra, tit. Fraud. (B). 
ſaid, that 1 : 
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of Eyre Fi A ; TS 1 oo 

_omflances tal s men have a right to their acquiſitions, fo may they diſpoſe 3 Co. 31. b. 
ie by » cout f them at their pleaſure, and without valuable conſideration ; * B Com 


- a ; 443. Dy. 
put if a man promiſes to convey lands, or to give goods, without 38 8 


luable conſideration, or without delivering poſſeſſion of them, Bulitr. 22 3. 


an pf i | 5 = * 
. cor oF alters no property, nor has the party any remedy in law or w NE 
e. * quity, it being nudum pattum unde nom oritur actio (d). | borrowed 
to 9. 1004 | | ; this maxim 
he lands to om the civil law, yet we do not agree with the civilians in their definition of what conſtitutes 2 


kim pati um, the want of conſideration not being regarded by them. In their law, ** Nude con- 
wert!9 oft, que in nudis placiti et conventionis finibus ſtat, nec certum nomen habens, nec ullam obligandi 
cam pr eter convention.” D. J. 7. 1. 2. and 4. de pat, 1.27. Vinnius, in his Commentary 
tlic Inſtitutes, p. 578. explains ſome of the terms of this definition. Duo ſunt comventionum 


1 of the a8 
being mu 


an att0 be urum corum, gue ſpeciale namen babent, ex quo ous funt emptio-wenditio, locatio-conduttiog 

5 y ical eas, mandatum, depeſitum, commodatum, pignus, et fimiles entractus, qui, quod certum nomen habent, 

icious cu Surtur contræctas nwmmuati, et chligationem actionemque producunt, non utique propter nomen, quod ex- 

> jt to be (4 cum quid ſt atg : accidens; ſed propter utilitatem commercii, cujus indicium , quod certo ac pro- 

5 Los delivett al ws appl'aviur ; wel pot.us quia he conventiones ob freguentiorem uſum talem accepere vim ae 
5 


n jue etiamſu nihil ſpctialiter diffum fit, ex ipſo nomine ſatis intelligatur. Orot. L. 2. de jure 
— et Pac. 12. n. 3. Alterum genus eſt earum conwventionum, que nomine quidem proprio carent, ſed 
i hs , ? p . # * 7 25 . « 
lter cenſenſum ſubeſt cauſa, ut hoc exprimit juriſcenſultus. P. I. 7. $2» Et be * 
| vcnti⸗ 
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112 Agreements. 
« Hentiores obligaticnem et actianem pariunt. Cauſam definio dationem vel factum certs lege; pati, 
4c qui tibi dedi aut feci ed lege, ut wiciſſim mibi aliguid dares aut faceres. See further Fonbl, Nom 


on Eq. Tr. p. 326. A mere agreement by a creditor to take a leſs ſum than that which is owing ty 
him, is nudum factum. Heathcote v. Crookſhanks, 2 Term Rep. 24. As to, nudum pactum, ſet 
Elſee v. Gatward, 5 Term Rep. 143. A conſideration executed will not ſupport a ſubſequent promiſe, 
unleſs the act were done at the requeſt of the party promiſing. Dy. 272. Lampleigh v. Braitfiwaite, 
Hob. 105. Hayes v. Warren, 2 Barnard, 14.1. Robertſon v. St. John, 2 Br. Ch. Rep. 140. or unlef 
the party promiſing were under a moral obligation to do the act himſelf, or to procure it to be done, 
Church v. Church, cited in Hunt v. Wotton, Sir T. Raym. 259. Turner v. Watſon, Bull. Nif Pr; 


\ 
147. 4th ed. Trueman v. Fenton, Cowp. 544. An agreement to fettle boundaries, though nothing ] 
valuable is given, implies ſufficient conſideration extending to both parties, who have an intereſt in | 
ſhunning contention. Penn v. Lord Baltimore, 1 Vez. 444-] Sh I 
Pl. zos, 309- But if it be done by deed duly executed, under feal, this i 
— 5g good in law, though there be no conſideration, or no delivery of 
270. Brownl. poſſeſſion ; becauſe a man is eſtopped to deny his own deed, 
111. 3Burr. or affirm any thing contrary to the manifeſt ſolemnity of con- te 
1637. 2 Bl. tractin a) | i 
Comm. 446. g( £ | g 8 
f A conſideration is by our law neceſſary, though the agreement be evidenced by <vriting, unleſs the lit 
writing, as in the text, from its being of the hizheſt ſolemnity, import a conſideration, or unleſs it be de 
negotiable at law, and the intereſts of ird perſons be involved in its efficacy; for in this latter cat it 
as between the original parties, the want of conſideration may be averred, and will bar the plaintiff from | 
recovering. Pearſon v. Garnett, 4 Mod. 242. Jefferies v. Auſtin, 1 Str. 674. Gilb. Lex Pretari, ; 
288, 289. Fonbl. Notes on Eq. Tr. 335. (a) Though the agreement be under ſeal, yet if ther * 
be no conſideration, equity will not decree ſpecifically ; for as in ſuch cafe nominal damages only coult Cut 
be recovered at law, equity, which follows the law, will not give more ſubſtantial relief. 1 Ves. 40 274 
1 Atk. 10. Furſaker v. Robinſon, 1 Eq. Ca. Abr. 123. Pr. Ch. 475. S. C. Gilb. Eq. Rep. 47% a ſe 
S. C. Tudor v. Anſon, 2 Vez. 582.] | | = 
7 mad 
c . « 0 o 1 Ve 
Vern. 100. So in equity, voluntary conveyances are good againſt the par ee, 
135.427 ties, and cannot be revoked; nor will the Court interpoſe c 
456, 464. . a ſue k 
1 Ch. Rep. behalf of one volunteer againſt another; but if they affect cr. . 
$73. 2 Ch. ditors, purchaſers, or younger children, the Court will ſet then b. 
ep · 432. : . the ! 1 
For caſes re- afide. | ls 2 
ſpecting creditors, &c. ſee tit. Fraud. | Rober 
„ 365. If there be a defeQive conveyance, without an equitable cot. 
. =: ſideration, a court of equity will not oblige the party to make i In 
1 Ch. Rep. good, though there be a covenant for further affurances; as fem 
s man makes a feoffment to a ſtranger, without livery, the feofh red 
1 b) Equity or his heir, ſhall not be obliged to make good that feoffment, buiſ**r : 
will not ſup- it ſhall be conſtrued in equity to be an eſtate at will, as it i est 
Ply the want lav ( b). | Fcutor 
of a ſurren- | | a ady W 
der of a copyhold in favour of a baſtard daughter againſt the heir of her father, though the father ſreem: 
convenanted to convey it, and make further aſſurances ; for the daughter is, in confideration of * p. w; 
a mere ſtranger, nullius filia, and the conveyance is merely voluntary. Furſaker v. Robinſon, 1% Vern: 
Ca. Abr. 123, ] the « 
4 £ ; a 18 53. Cu 
Abr. Ed. 24. If an annuity is granted by one to his houſe-keeper, with able 
P: 3.3 bond for payment of it, and the bond is loſt, equity will'decrt > 
[(c) Equity payment of the annuity ;z for ſervice is a conſideration, and 08... 
will enforce furpis contractus ſhall be preſumed, unleſs proved (c). b. m 
the payment | 3 Atk. 2 
of a bond given to an innocent woman whom the obligor hath ſeduced, for it is premium fi 2s me 
Marchioneſs of Annandale v. Harris, 2 P. Wms. 432. Eq- Caſ. Abr. 87. p. 6. S. C. 3 Br. P. 4 in lar 
S. C. Cray v. Rooke, Ca. temp. Talb. 153. S. P. And a bond of this kind hath been holden ke very 
at law. Turner v. Vaughan, 2 Wilf. 330. So where a proviſion has been made for her ** ent. Co! 


fectual conveyance, it will interpoſe in ber behalf both againſt the grantor himſelf and bis _ 
tive. Ord v. Blackett, cited in 2 P. Wms. 435. and Carew v. Safford, ibid. See the laſt C 


Ambl. 520. by the name of Cary v. Stafford, Nor will it relieve againſt a bond given even to 1 we 


1 


i) Agreements. . 113 


Nor proſtitute, if there be no fraud in the caſe, though the application be made by the repreſentative of the 
ing to obligor. Hill v. Spencer, Ambl. 641. a circumſtance which hath been formerly thought to ſtrengthen 
am, fee the ground for relief. Matthew v. Hanbury, 2 Vern. 187. Aliter where there is fraud, as where 
romiſe, the olaintifF claims it as fremium pudicitiæ, and ſhe is found to have been a proſtitute prior to the time 
Hiwaite, of her having been connected with the party giving it. Clark v. Periam, 2 Atk. 333. But bonds of this 
r unlch kind ente:ed into ex turpi caſa are void: as where a woman, knozving a man to be married, ſubmits to 
e done. his temptationz Prieſt v. Parrot, 2 Vez. 160. or where a woman having ignoraatly married a man 
Viſe Pn. who had another wife alive, upon coming afterwards to the knowledye of his ſituation, continues to 

nothing live with him. Lady Cox's caſe, 3 P. Wms. 339. So where the condition of the bond was that the 
teten in parties ſnould live together in a ſtate of fornication. Walker v. Perkins, Adminiſtrator, 3 Burr. 1568. 
* 1 Bl. Rep. 517. S. C. ] 

this is [Equity will not carry a merely voluntary covenant beyond the Baſſe v. 

letter of it. | | Grey, 2 
very of . | c : ' . 5 Vern. 692. 
n deed, In decrecing the execution of agreements, it regards the in- [{a) This 
of tows tent of the parties, and does not confine itſelf to the ſtrictly le- 8 2 


gal operation of the words. Where, therefore, marriage articles, your of i/ze 
literally taken, would give the huſband or wife an eſtate tail, it male by 
decrees a ſtrict ſettlement ; for otherwiſe” the proviſions for the maul cafes z 
1 l 8 ; firſt, where 
ilue (a), the object of the ſettlement, might be defeated.] 


unleſs the 
unleſs it be 
s latter cale 


aintiff from there are ar- 
x Prætor, | | . ; 3 ticles only as 
56 ths in Jones v. Laughton, 1 Eq. Ca, Abr. 392. pl. 2. Nandick v. Wilkes, 1 Eq. Ca. Abr. 393. pl. 5. 
"er \ " Cutack v. Cuſack, 1 Br. P. C. 470. Trevor v. Trevor, 1 P. Wms. 622. Dodd v. Dodd, Ambl. 
e 274. Robinſon v. Hardcaſtle, 2 Term Rep. 252. So where there are articles before marriage, and 
1 Velo a ſetilement is made after marriage in the words of the articles, as in Streatfield v. Streatfield, Ca. 


Rep. 47% temp. Talb. 176. or where there are both articles and ſettlement before marriage, and the ſettlement is 


made in purſuance of the articles, as in Honor v. Honor, 1 P. Wms. 123. Roberts v. Kingſley, 
Ver. 238. But otherwiſe, where the ſettlement made before marriage is not in purſuance of the arti- 
cles; for then the parties will. be preſumed to have come to a new agreement, Legg v. Goldwire, 


k the pat- 


terpoſe in cited in Ca. temp. Talb. 20. Partyn v. Roberts, Ambl. 315. And the ſame equity ariſes to the iſ- 
Pp fue female. Burton v. Haſtings, Gilb. Eq. Rep. 113. Weſt v. Eriſſey, 2 P. Wms. 349. and Hart 
affect ce. 5. Middlehurſt, 3 Atk. 371. But this muſt be underſtood where the articles make no other proviſion 


U ſet chem for them. Powell v. Price, 2 P. Wms 535. (65) But where this miſchief does not occur, or where 
the intention of the parties to create an eſtate of inheritance is not ſufficiently explicit, it ſeems the rule 
is not applicable. Chambers v. Chambers, Moſ. 333. Green v. Eakins, 2 Atk. 476. Partyn v. 


Roberts, Ambl. 315. Cordwell v. Mackrill, Amb. 515. Highway v. Banner, 1 Br. Ch. Rep. 584. 
itable cot . | a 

to make | In contracts proper for a ſpecifick performance, equity conſiders Money co- 

des; 28 ff them often as actually performed (c) from the time they are en- venanted to 


tered 1 ; : : be laid out 
the feofor red into. Money covenanted to be laid out in land, it conſi- in land, will 


ment, bi ders as land; and land articled to be ſold, it treats as money; and gon the 
.- AMS: 3 ee ; | eir, and 
1, as it 5% elts each with the qualitics of the other, warn 


tecutor, Chaplin v. Homer, 1 P. Wms. 483. Scudamore v. Scudamore. Pr. Ch. 540. Edwards v. 
ay Warwick, 2 P. Wms. 171. Lechmere v. Earl of Carliſle. 3 P. Wms. 221. Settled on the wife of 
p irceman of London in lieu of dower, will not bar her of her cuſtomary part. Babington v. Greenwood, 
F. Wms. 530. It will not be perſonal aſſets; Earl of Pembroke v. Bowden, 3 Ch. Rep. 115. 
þ Vern, 52. S. C. Lawrence v. Beverley, 2 Keb. 841. cited alſo in 1 Vern. 471. It ſhall be ſubje& 
0 the curteſy of the huſband, Sweetapple v. Bindon, 2 Vern. 536. Otway v. Hudſon, 2 Vern. 
56. Cunningham v. Moody, 1 Vez. 176. but not to the dower of the wife, becauſe ſhe is not 
wable of an equitable eſtate. It ſhall paſs as land by a will, under ſweeping words, if at the time of 
King the will the teſtator has an equitable eſtate therein, Davie v. Beardſham, 1 Ch. Ca. 39. Prideaux 
+ Gibben, 2 Ch. Ca. 144. Milner v. Mills. Moſ. 123. Alleyn v. Alleyn, Moſ. 262. Greenhill v. 
eerhill, 2 Vern. 679. Pr. Ch. 320. S. C. Shorer v. Shorer, 10 Mod. 39. Lingen v. Sowray, 
4 Wms 172. Pr. Ch. 400. S. C. Langford v. Pitt, 2 P. Wms 629. Guidot v. Guidor, 
„K. 254. Potter v. Potter, 1 Vez. 437. Gibſon v. Lord Montfort, 1 Vez. 494. And it will not 


gh the Father bu 
ſideration of f 
Robinſon, 1 


eeper, with 
ty will dect 
ation, and a 


). 


8 premium gore 


| for ber b 1 7 . Colvclt v. Shadwell, cited in 1 P. Wms. 471. 485. Edwards v. Counteſs of Warwick, 2 P. 
| enn. Caller v. Collet, 3 Atk. 11. Trafford v. Boehm, 3 Atk. 447. Carter v. Carter, Ca. temp. 
See the ſt © b. 272, Put equity will not confider money as land, unleſs the covenant or direction to lay it out 
c n be expreſs, Symons v. Rutter, 2 Vern. 227. Curling v. May, cited in 3 Atk. 255. And 

wa <reumarced ſhail be deemed as part of the perſonal eſtate of ons Who might have 
«1, I . aliened 
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aliened it, there being no other uſe but to himſelf. Chicheſter v. Bickerſtaff, 2 Vern. 295. Pulteney 9. 
Earl of Darlington, 1 Br. Ch. Rep. 236. Wade v. Paget, 1 Bro. Ch. Rep. 368. But ſee Lechmere 8. 
Earl of Carliſle, 3 P. Wms. 220. Ca, temp. Talb. 90. S. C. Where land is agreed or directed to 
be ſold, it ſeems, the creditors of the bargainor may compel the heir to convey the land. Beſt v. Stam- 
ford, 1 Salk. 1 54 (c). Theiefore the perſonal eſtate of a man, who, in conſideration of marriage with 
an orphan of a citizen of London, had covenanted to take up his freedom of the city, was divided ac. 


cording to the cuſtom, though the covenant was not performed. Frederick v. Frederick, 1 P. Ws, 
710. 4 Br. P. C. 7+] | 


3. Of the Manner in which they are to be performed. 


Gerrard v. If an agreement be to quit the poſſeſhon of lands, the Court A 
Vaux, Vern. vill not decree a conveyance of the lands themſelves ; but if the 
121, How | 2 . 

agreements agreement was to convey the lands, it is ſaid that the Court would 


and promiſes have decreed the agreement, though the party was not apprized 
are to beexe- what eſtate he had in the lands. 


cured at law, c 
wide heads of AfJumpſit and Covenants : 
Garinervy. Tf one is bound to transfer 300/. Ea/l-India ſtock before ſuch 2 « 
Pulley, 2 time, which he neglects to do, and the ſtock is much riſen, he « 
eine 394. . 2 . ; 
Vide ſapra ſhall be obliged to transfer the ſtock in /þecie, and account for 60 
(B) 1. all dividends from the time that it ought to have been trans- 6 
note c. ferred. | 60 
F La If a creditor agrees with his debtor to take leſs than his debt, 60 
Ay . 5 aa ſo that it be paid preciſely at ſuch a day, and the debtor fails of 7 
ther equity payment, he cannot be relieved, for cujus eff dare, ejus eff di. cc 


will Not re- Poutere. 
lieve in ſuch 


caſe, if the ſccurity be bettered. 1 Ch. Ca. 110.1 152 

10 ( 

- iy 8 134. If money be lent on a mortgage, at 5 per cent. and the mor * 
Hier,  gagor covenants to pay 6 per cent. if he make default for the 

{(a) as this pace of fixty days after the time of payment; if he makes de- 2 

cafe is Rat?! fault, the Court will not relieve, this being the agreement of the «} 

Holler. parties (a). 8 «7 

Wylz, 2 Vern. 289. and in Shade v. Parker, 2 Vern. 316. the intereſt was reſerved at 61. per nk « þ 

with an agreement to accept 5 . per cent. it duly paid: a ſtatement doubtleſs correct, as it reconcile 

the caſe to the other deciſions upon this point, which at preſent it claſhes with. See Jury v. Cos. « n 

Pr. Ch. 160. Walmſley v. Booth Bernard, Ch. Rep. 481. Nicholls v. Maynard, 3 Atk. $1 « fl 

3 Burt. 1374.] = | : « 90 

ke) 316. If a leſſee for a long term of years covenants to lay out 209% A 

Dec.: upon the premiſes within the firſt ten years, and lays out but Bi « yy 

Eq. Ca. abr 20/., and after the expiration of thirty years of the leaſe, the « ſp 

=>. pl. 5. leffor brings an action of covenant, and recovers 150/, damages Wi © ww] 

9 equity will neither relieve againſt the damage, nor decree the @ n. 

money to be now laid out in the improvements; for though the « or 

damages ſeem excethive, yet the jury were proper judges and Wi « fd 

to decree it to be laid out now the leaſe is almoſt expired, is uten 

proper; for it is probable the leſſee would not be ſo careful u the 

laying it out in laſting improvements, as he would have been u wit 

laid out at firil, | " the 

| * fom 

{f by t 

if him 

67 21 | 

1 land 


the 
rould 
rized 


ſuch 2 
n, he 
nt for 
trans- 


18 debt, 
fails of 


oþ 6; 


e mort- 
for the 
akes de- 
nt of the 


6 J. per cen. 
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ury v. Cob 
15 Atk. $19 


out 209% 
8 out but 
leaſe, ti 

damages, 
decree tif 

though tf 
udges; 


red, 15 10? 
o careful! 
have been! 


e 


Agreements. ä 


(0) Of Parol Agreements, or ſuch as may be ſaid 
to be within the Statute of Frauds and Perjuries. 


THE common law required no other ſolemnity in paſſing Co. Lit. 48. 
lands or tenements, but that of livery and ſeiſin, which be- e 5 

x | 1 R : : off. 510, 

ing a tranſlation of the feud ccram paribus curtis, and teſtified by 9 Co. 137. 

them, was held an act of ſufficient notoriety to direct the lord of Roll. Abr. 7. 

whom to demand his ſervices, and ſtrangers againſt whom to 

commence their actions; but now, | 

By the 29 Car. 2. c. 3. ſect. 1. it is enacted, “ That all leaſes, 

« eſtates, intereſts of freehold, or terms of years, or any un- 
« certain intereſt of, in, or out of any meſſuages, manors, lands, 
« tenements or hereditaments, made or created by livery and 
« ſeifin only, or by parol, and not put in writing, and ſigned by 
« the parties ſo making or creating the ſame, or their agents 
« thereunto lawfully authorized by writing, ſhall have the force 
« and effect of leaſes or eſtates at will only, and ſhall not, either 
«in law or equity, be deemed or taken to have any other or 
greater force or effect; any conſideration for making any ſuch 
« parol Jeaſes or eſtates, or any former uſage to the contrary 
« notwithſtanding. | 

Except leaſes not exceeding the term of three years from the 8 
« making thereof, whereupon the rent reſerved to the landlord, 

« during ſuch term, ſhall amount unto two third parts, at the 
« leaſt, of the full improved value of the thing demiſed.” | 

Alſo it is enacted, “ That no leaſes, eſtates or intereſt, either 8. 4, 
« of freehold or terms of years, or any uncertain intereſt, not 
« being copyhold or cuſtomary intereſt of, in, to or out of any 
* meſſuages, manors, lands, tenements or hereditaments, ſhall 
«be aſſigned, granted or ſurrendered, unleſs it be by deed or 
* note in writing, ſigned by the party ſo aſſigning, granting or 
« ſurrendering the ſame, or their agents thereunto lawfully au- 

* thorized by writing, or by act or operation of law.” 

And it is further enacted, “ That no action ſhall be brought 8. 4. 
whereby to charge any executor or adminiſtrator, upon any 
4 ſpecial promiſe to anſwer damages out of his own eſtate, or 
whereby to charge the defendant upon any ſpecial promiſe to 
* anſwer for the debt, default or miſcarriages of another perſon 
*0r to charge any perſon upon any agreement made upon con- 
„ ſideration of marriage, or upon any contract or ſale of lands, 
*tenements or hereditaments, or any intereſt in or concerning 
„them; or upon any agreement that is not to be performed 
within the ſpace of one year from the making thereof, unleſs 
the agreement upon which ſuch action ſhall be brought, or 
« ſome memorandum or note thereof, ſhall be in writing, ſigned 
i 1 the party to be charged therewith, or ſome other perſon by 
„him thereunto lawfully authorized.” 8. 7. it is enacted, . That 
al declarations or creations of truſts, or confidences of any 
' lands, tenements or hereditaments, ſhall be manifeſted and 
I 2 « proved 
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ce proved by ſome writing ſigned by the party who is by law en. 
ce bled to declare ſuch truſt,” or by his laſt will in writing, elfe 


ec) By 4 they ſhall be utterly void and of no effect (a). 
Ann. c. 16. | — | | 1 
ſ. 15. it is declared, that declarations of uſes, truſts, &c. of fines or recoveries ſhall be valid and effeQual, 


though the deed of uſes be made after the levying or ſutfering of ſuch fine or recoveries. ] 


8. 8. ce Provided that where any conveyance ſhall be made of 

cc lands or tenements, by which a truſt or confidence ſhall or 
ce may ariſe, or reſult by the implication or conſtruction of lay, 
« or be transferred or extinguithed by an act or operation of 
4c Jaw, then, and in every ſuch cafe, ſuch truſt or confidence 
ce {ſhall be of the like force and effect as the ſame would have 
& been if this ſtatute had not been made.“ 7 | 

« Sect. 17. it is enacted, That no contract for the ſale of any 
« goods, wares and merchandizes for the price of ten pounds 
« fferling, or upwards, ſhall be allowed to be good, except the 
« buyer ſhall accept part of the goods ſo ſold, and actually re- 
e ceive the ſame, or give ſomething in earneſt to bind the bar- 
gain, or in part of payment; or that ſome note or memoran- 
« dum in writing of the ſaid bargain be. made and ſigned by the 
« parties to be charged, or their agents thereunto lawfully autho- 
<« rized.” 

In the conſtruction of this ſtatute, the following points have 
been reſolved : | 


Attorney [That a judicial ſale of an eftate under a decree of the court 
5 of Chancery 1s not within the ſtatute. Thus A. being likely 


278. to die, made a conveyance of a real eſtate in favour of a cha- 
rity, and then made a will, by which he gave 3ooo/. (the exact 
value of that land,) and alſo 2501. to the ſame charity, and gave 
the eſtate to D. (wiſe of B.) and C,. A bill was brought for an 
account, and for the direction of the Court for a ſettlement of 
the eſtate under the will; and a decree was had thereupon, and 
the maſter was thereby directed to receive a ſcheme for carrying 
the conveyance: into execution; the foundation of part of which 
was to confider, in what way the money ſhould be laid out, and 


a perpetual fund created for the maintenance of the charity. | of ag, 
The maſter reported a ſcheme for laying out the money in the Wi ene. 
purchaſe of lands; and the caſe being ſet down to be heard on ere. 
the matter reſerved, the Court made a decretal order confirming H - *: 
the maſter's report, and ordering that the ſcheme ſhould be ap- tt, 
proved of, and the other matters therein carried into execution "ici: 
Theſe directions were all acquieſced under by B. and D. who ke 
ſurvived him. After her (D.'s) death, an information wa et f. 
brought on behalf of the charity, together with the admim- . „rn. 
ſtratrix of D. to have this purchaſe carried into execution by the bang, 
aid of the Court againſt the deviſee of the heir at law of D. and WW , 
the infant ſon of C. the co-deviſee with D. And it being objected 5 1 


that there was no agreement ſigned purſuant to the ſtatute 
Frauds, one queſtion was, whether the tranſactions which pall 
in the life-times of D. and C. amounted to a binding agreement 


on them for the ſale of the lands? And Lord Hardwicke * 
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4 that here was fuch an agreement as the .Court ought to execute 
e notwithſtanding the ſtatute; this being a judicial fale of the eſ- 
| tate, And upon the ſame principle it is holden that purchaſers Ibid. 221. 
before the maſters are out of the ſtatute, and the Court will in 
ſuch caſes carry into execution againſt the repreſentative, a pur- 
chaſe by a bidder before the maſter, without the bidder's ſubſerib- 
ing, after confirmation of the maſter's report that he was the 
beſt bidder ; the judgment of the Court taking it out of the ſta- Ibid. 
tute. So if the authority of an agent who ſubſcribed for a bid- 
der before the Maſter cannot be proved, yet if the Maſter's re- 
port can be confirmed, the Court will carry 1t into execution, 
unleſs there be ſome fraud. | 
And Lord Thurlow was of opinion, where the attornies, con- Cox v. 
cerned in a ſuit by a firſt mortgagee for a forecloſure, agreed, 8 Te. 
with reſpect to the final decree, that the eſtate ſhould be fold, 334. * 
the firſt mortgagee paid principal and intereſt, and the remain- 
der paid to the ſecond mortgagee, but that the former ſhould in 
the mean time take a decree; that if the firſt mortgagee made an 
improper uſe of the decree, this agreement, though by parol, 
might be read, on an application to open the forecloſure, as an 
agreement relative to a decree; the attornies being competent to 
make agreements relative to the orders of the Court. And upon 
that ground he admitted the evidence of it de bene eſe, though it 
lad been rejected at the Rolls, becauſe it was not in writing, 
and therefore void under the ſtatute. ] | Fs | 
If there be a parol agreement for the purchaſe of lands, and Abr Eq. 19. 
a bill brought for a ſpecifick execution thereof, and the ſub- ”s 3 
ſtance of the agreement is ſet forth in the bill, and confeſſed by 83. Gib. 
the defendant's anſwer, the Court will decree a ſpecifick execu- Ch. 237. 
tion, becauſe there is no danger of perjury, which was the prin- 5 
cpal thing the ſtatute intended to prevent. 8. C. 


ä Sy mondſon 
7. Tweed, Pr. Ch. 374. Lacon v. Martins, 3 Atk. 3. Attorney General v. Day, 1 Vez. 221. S. P. 
Cunter v. Halſey, Ambl. 586. Potter v. Potter, 1 Vez. 441. [See Eyre v. Iviſon, Scac. Tr. 1785. 
died 2 Br. Ch. Rep. 563. Stewart v. Careieſs, Scac. Apr. 1785. cited ibid. 564. and Rondeau v. 
Wyatt, 2 H. Bl. Rep. 68. If the party himſelf die, his heir will, it ſeems, be bound on a bill of re- 
or. Per Lord Hardwicke, 1 Vez. 221. And, upon this principle, equity will decree an agreement on 
eudence of its having been confeſſed by a party to it, although it be denied by his anſwer. As where 
a agreement was proved by ane witneſs only, and poſitively denied by the defendant's anſwer ; but 
were was proof in the cauſe that the defendant had confefi:d the agreement: the Maſter of the Rolls 
ered to direct an iſſue to try the agreement if the defendant deſired it; but he declines that, unleſs 
bi Honour would make an order that his anſwer ſhould be read at the trial, which his Honour refuſed, 
dere being circumſtances to corroborate the evidence of the ſingle witneſs, and decreed the agreement to 
de Carried into execution. Only v. Walker, 3 Atk. 407. Where the two defendants in a ſuit con- 
he an agreement in their anſwer, but different from that ſtated in the bill, and an agreement dif- 
ent from either was proved by the teſtimony of only a fingle witneſs, Lord Loughborough C. decreed 
BMriormance purſuant to the terms of the agreement confeſſed by the anſwer. Mortimer v. Orchard, 
ez. jun. 243. In what manner, and in what caſes the ſtatute may be pleaded to a bill for the per- 
ance of a parol agreement, wide in Whitbread v. Brockhurſt, 1 Br. CH. Rep. 404. Whitchurch 
* devis, 2 Br. Ch. Rep. 559+ and the caſes there mentioned. See alſo Mitf. Eq. Tr. 212. Taylor v. 
lech, 1 Vez. 297.] 


If a parol agreement is agreed to be reduced into writing, and Abr. Eg. 19. 
bart executed, but the reducing it into writing is prevented 84 P. 
A fraud, it may be decreed in equity; as if upon a marriage- gs, 


dat 


a f „ 
uinſtructions are given by the huſband to draw a ſettlement, prec. Ch. 


ul by him privately countermanded, and afterwards he draws in 526. S. C. 


113 75, the 


28. the woman by perſuaſions and aſſurances of ſuch ſettlement to. 
2. C. 11d. 0 


p- 5 money on a mortgage, and the conveyance propoſed was an ab- 
2 Freem. s 
269. 281. folute deed from the mortgagor, and a deed of defeaſance from 
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Fin. Ch. marry him (a). 
244. 8. C. 2 Br. Ch. Rep. 565. 


Abr. Eg. 20. So where a parol agreement was concerning the lending of 


Skin. 143. the mortgagee, and after the mortgagee had got the deed of con- 
3 e veyance, he refuſed to execute the defeaſance, yet it was de- 
ok creed againſt him on the point of fraud. _ 
Where a man, in confidence of a parol promiſe, has omitted making that proviſion for others which 
e intended, ſuch promiſe has been enforccd in equity on the ground of fraud. Deveniſh v. Baines, Pr, 
Ch. 3. 2 Eq. Ca. Abr. 43. S. C. Sellock v. Harris, Vin. Abr. tit. Contract and Agreement, (H). p. 31, 
Reech v. Kennigate, Ambl. 67. Harris v. Horwell, Gilb. Eq. Rep. 11+] N 


Abr. Eg 20. So where the defendant on a treaty of marriage for his daugb- 
2Ven.373- ter with the plaintiff, ſigned a writing comprizing the terms of 
BY bor the agreement, and afterwards deſigning to elude the force 
made of the thereof, and get looſe from his agreement, ordered his daughter 
fraud, _ to put on a good humour and get the plaintiff to deliver up 
e ww that writing, and then marry him, which ſhe accordingly did, 
ſented to and the deſendant ſtood by at a corner of the ſtreet to ſee them 
the match. go by to be married; and the plaintiff was relieved on the point 


of ſraud. it 


2Vern. 322. On a bill exhibited for a marriage portion, the chief evidence H 
Freem. 291. to ſupport it was a letter proved to have been written by the fi. 

Where alet- ther's direction, where it was ſaid he would give 1500. pot- N 
2 ang the tion with his daughter, and that he was afterwards privy to the ; 
miling to- marriage, and conſented to it, and the portion was decreed the i. 
portion, and huſband. 8 ih 
a marriage 

had in purſuance thereof, has been held ſufficient, vide 2 Vent. 361. 2 Vern. 200. 2 Ch, Rt 1 
157. Preced. in Chan. 561. Where an uncle in his letter promiſed his niece 1000 J. portion; bu exc 
in the ſame letter diſſuaded her from marrying the perſon; Lord Chancellor would not decre* ide has 
payment, but left the party to his action at law. 2 Vern. 202. [A letter from a father toll 
daughter that he will give her 3000/7. not ſhewn to the huſband, who afterwards accepts of 2000. the 
under a will, is no foundation for a decree. See a different ſtate of this caſe in 9 Mod. 3. 2h, agr 
Wms. 65. Nor is a letter promiſing a portion, but not reducing it to any certainty. Hall v. But- tie 
ler, Eq. Ca. Abr. p. 7. Gilb. Lex Pretpr. 243. For a letter cannot be ſet up as an agreement ualeb y 
the terms of the contract are diſtinctly ſet forth therein. Seagood v. Neale, 1 Str. 426. Pr. Ch. 9e part 
Clerk v. Wright, 1 Atk. 13. But a letter (though not ſigned) referring to, and promiſing to pen bone 
an agreement in which che terms are ſet forth, is ſufficient. Tawney v. Crowther, 3 Br. Ch. Rep. zů. ho 
Q. Whether a court of equity will decree an agreement entered into by letter, if a deed appear to tai * 
been afterwards framed, (but not executed, ) varying the terms expreſſed in the letter? Cooke : one 
Maſcal, 2 Vern. 35. Or if the terms be varied by parol? Jordan v. Sawkins, 3 Br. Ch. Rep. . it; 
See 2 Ch. Ca. 180. Fitzgib. 213. 2 Salk. 444. That an agreement in writing may be diſcharged) re 18 
parol, ſee 1 Vern. 240. 2 Vez. 376. A bond given by a woman to her intended huſband, conditione?' : ) 


dettle an eſtate upon him in tee, is good evidence of the agreement ſo ſpecified in the condition on a bid [1 
equity to carry it into execution, though it be void at law. Cannel v. Buckle, 2 P. Wms. 24% * 
is a ſufficient ſigning, if a perſon, knowing the contents, ſubſcribe a deed as a witneſs only. Welk 
Beazely, 3 Atk. 503. 1 Vez. 6. 1 Wilſ. 118. As to the ſignature, in order to comply with the 
quiſitions of the ſtatute, it mult have the effect of giving authenticity to the whole inſtrument; ® 
where it has that effect, it is immaterial in what part of the inſtrument it is found: but where #7." 
had given written inſtructions to his agent for a leaſe, and had inſerted his name in thoſe inſtruc 
as applicable only to a particular purpoſe, the Court of Exchequer held that this did not amount © 
ſufficient authentication. Stokes v. Martin, i P. Wms. 771. note 1. It was formerly thought J 
ceſſary that both parties ſhould fign ; but in the caſe of Cotton v. Lee, before the Lords Commi ho 
1770, it was determined to be ſufficient, if the party charged has'figned. Cited in 2 Br. Ch. Rep: 5 
An agreement ſigned by one party may, in ſome caſes, be concluſive againſt both. Owen, 
3 Vez. 82. But, though the contract itſelf muſt be in writing, an authority to buy, or tredt a5 3 
for another, may be good without writing, Vin. Abr. tit. Contraf and Agreement, 5. 
Weuderburne v. Carr, in the Exchequer, T. T. 1775. 3 Wooddeſ. 427+] ö 0 
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But where on a marriage-treaty the lady's father propoſed to 
give 4500/7, portion, and the huſband was to ſettle 4 or 500/. 
fer ann, for a jointure; the father and intended huſband went to 
Mr. Minſbul's chambers, who hearing the propoſals on both ſides 
took down minutes or heads thereof in writing, and the ſame 
day gave them to his clerk to draw a ſettlement according to the 
terms of the agreement; the next day the father fell ſick ſud- 
denly, and died in two hours after, and the next morning the 


g of 
1 ab- 
from 
con- 


119 
Abr. Eq. 21. 
Bawdes and 
Amhurſt. 
LPr. Ch. 
402. 8. C. 
See Lord 
Hardwicke's 
oblervations 
upon this 
caſe, 3 Atk, 


is de- marriage was conſummated; and on a bill brought to have a ſpe- 454 note 
| cifick performance of the agreement, my Lord Chancellor decreed e 
2 6 it to be within the ſtatute of frauds, and ſaid he knew no caſe ls Ru 
.f u. where an agreement, though written by the party himſelf, ſhould his wife pre- 
bind, if not ſigned or in part executed by him (a); and that thoſe ee. to 
preparatory heads might have received ſeveral alterations or addi- e 
daugh- tions, or the agreement might have entirely broke off upon ſome miting to 
rms of further enquiry of the party's circumſtances; and this decree _— 1 
e force was thought very juſt by the Bar, who all agreed with my _— whats 
tne lettie« 
aughter Lord Chancellor, that if the marriage had been on the foot of ment, in 
Ver Up this writing, and the father had been privy and conſenting to it, — 
gly did, that he ſhould afterwards have been obliged to execute his part „hich the 
ee them thereof, : was induced 
he p oint ; to execute 


it, was holden to be part of the ſettlement, and binding on the huſband and his aſſignees. 


Tyrrell v. 


evidence Hope, 2 Atk. 558.) | 
y the it On the marriage of the plaintiff with the defendant's daughter, 3 
ool. pot. the defendant promiſed to give her 4501. portion, and accordingly _— gn; 
1vy to tht paid the plaintiff 200 J. in part, but took a bond from him for .qjudged be- 
creed tit It till a ſuitable ſettlement ſhould be made, and the defendant tween Sane 
| himſelf gave particular directions concerning the ſettlement, 1 
2 Ch. Ry which was drawn accordingly and engroſſed; but before it was 
* gortion; bt executed the plaintiff's wife died, and the bill was brought to 
not decte- 1. have the 200 J. bond delivered up, and the remaining 2501. paid; 
a we the defendant pleaded the ſtatute of frauds and perjuries, the 
Mod. 3 z #ercement not being reduced into writing and figned by the par- 
. Hallv. des; and by way of anſwer denied that the 200/. was paid in 
bree Ch. 30 part of the portion, but ſaid it was lent the plaintiff, and the 
Ang to peri bond given for it; and the plea was allowed; for if the marriage 
r. Ch. Rep. u ould be looked upon as an execution of the agreement on the 
ed — gane fide, ſo as to take it out of the ſtatute, it would entirely evade 
"Ch. Rep 1 n; for all promiſes of this kind ſuppoſe a marriage either al- 
j be wes” ready had or to be had. 7 : | 
_ on abi! [The plaintiff agreed with the defendant to ſell him a houſe for — v. 
>. Wms. 24 40, and by conſent of both parties an attorney was employed p 7-2 7 
only. i g to make a draft of the conveyance; which the attorney accord- 350. 
oo amet ingly prepared and ſent to the defendant, who made ſeveral al- 
but u terations therein with his own hand, and delivered it back to the 
n thoſe in 


attorney to be engroſſed; upon which a time was appointed for 

the plaintiff and defendant to meet at a tavern to execute the 

writings, and for the latter to pay the money. The plaintiff and 

s attorney came to the tavern, where the plaintiff executed the 

Vritings, and having gotten the conveyance regiſtered, (the houſe 
| I 


being 
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being in Middleſex,) brought his bill againſt the defendant 99 * 
compel him to pay the purchaſe-money, The defendant pleaded h: 
the ſtatute of frauds; and it was holden he was not bound, he re 
not having ſigned the agreement. | 
Whaley v. A. agreed by parol with B. for the purchaſe of lands. B. de. ch. 
Soren e. livered a rent-roll which was dated and altered in his own hand- 
435. writing, and ſhewed by the title of it that an agreement had 
been made between them for the ſale of the eſtate at 21 years 
purchaſe. An abſtract of the title was alſo delivered to A. toge. 
ther with the deeds, in order ro be compared with the rent-roll, 
B. likewiſe wrote letters to ſeveral of his creditors, informing 
them that he had contracted with A. for the ſale. of his eſtate at 
21 years purchaſe, and ſent the tenants to treat with A. for the 
renewal of their leaſes. Notwithſtanding all theſe circumſtances 
upon A.'s filing a bill for a ſpeciſick performance, the plea of the 
ſtatute of frauds was allowed by the Houſe of Lords both as to 

the diſcovery and relief. | 
2 Br. Ch. If there be general inſtructions for an agreement conſiſting of 
Rep. 569. material circumſtances, to be hereafter extended more at large 
| and to be put into the form of an inſtrument with a view to be 
ſigned by the parties, and no fraud, but the party takes advan- 
tage of the locus pænitentiæ, he ſhall not be compelled to perform | 
ſuch an agreement as that, when he inſiſts upon the ſtatute of v be 


frauds, Per Lord Thurlkw.] bags, + 
There are ſeveral caſes in which it has been holden, that a pa- If. 


rol agreement in part exccuted ſhall be performed in the whole; "OBA 

but as thoſe caſes are not exactly ſtated or well reported, it vil 1 

be ſufficient to mention what ſeems to be the ſenſe of them, au Hue le 

Tee v. what with any juſtneſs can be collected from them. If an agret- 
Morrice, ment be made concerning lands, though not in writing, and the 
BY Alloy party by whom it was made receive all or part of the money, 
v. Patten, equity will compel a ſpecifick performance of the whole agree: 
1 Vern. 472. ment; becauſe this is out of the ſtatute, which deſigned to de- 
iid. H. O. feat ſuch agreements only, no part whereof was carried into exe 


and ru 
ſuch (ad) 
leaſe, t 
latute 
One 


"On cution, and ſet up merely by parol ; for that was the occaſion d 3 
the ſtatute, that perſons uſed to ſwear verbal agreements up... eie 
others, and by ſuch falſe oaths charge the parties in equity to pete g 
form ſuch agreements, though they had never been made; 20 3 
therefore the mere parol proof of ſuch agreements concern". . .. 
Barnett v. lands cannot be admitted in a court of equity: but where BM 45 
Gomeſerra, price is paid, there it Goth not ſtand upon the parol proof of th 
Punb. 94. agreement only, but upon the execution of part of the agreemenl 
| ee which is evidence that the agreement was really made; and then la m 
Punb. 63. fore there is the ſame reaſon that the plaintiff in equity (hou, it y 
[ (4) In La- have the land for his (a) money, as it is that he ſhould deliver no de 
es _— goods where he hath received the money ; but the doubt in the a fraug; 
4. Lord Caſes is, what fhall be a proof of the receipt of the mon] bw. 
Hardwicke Thus far it ſeems certain, that if the defendant in his anſwer cl 
„ kad feſs the receipt of the money for that purpoſe in the bill, or ut, 


always been he deny the receipt, and it be proved upon him by writing, 
helden a by letter under his hand, or other written evidence, he _ 
% : obug 


vent 
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obliged ſpecifically to perform the whole agreement, becauſe he part per- 


: t : k , A 55 
ded hath carried part into execution: but if the defendant confeſs the 5 
he receipt of the money, but ſay that he borrowed it from the plain- chat it 
i tif, and that he had it not in execution of that agreement, is not ſo 
de- there he turns the proof of the agreement upon the plaintiff, and ee 
land- then the plaintiff muſt prove the receipt of the money by the de- Seagoode - 
had {-ndant, for the purpoſe in the bill, by ſome (a) written agree- - omg 
3 . T. 5 Os 
Jens Rs | | - Lord Fen- 
toge· ill v. Roſs, 2 Eq. Ca. Abr. 46. pl. 12, Simmons v. Cornelius, 1 Ch. Rep. 128. But ſee Voll v. 
e Smith, 3 Ch. Rep. 16. Anon. 2 Freem. 128. Acts done in part performance, muſt be ſuch as could 
55 A te done with no other view or defign than to perform the agreement, and not ſuch as are merely intro- 
rming iuctary or ancillary to it : they mult be ſuch, too, as would be a prejudice to the party who has done 
ate At them, if the agreement ſhould afterwards be vacated ; and where no fraud is alleged, it ſeems, that the 
Tos the terms of the agreement mult be certainly proved. Gunter v. Halſey, Ambl. 586. Whitbread v. Brock 


kurt, 1 Br. Ch. Rep. 412. The giving of poſſeſſion is to be conſidered as an act of part perform- 

"ances, ance, Butcher v. Stepeley, x Vern. 363. Pyke v. Williams, 2 Vern. 455. Lockey v. Lockey, Pr. 

of the (i. £19, Lacon v. Mertins, 3 Atk. 4. Floyd v. Buckland, 2 Freem. 268. Stewart v. Denton, Fonbl. 

Votes on Eq. Tr. 38. but poſſeſſion wrongfully obtained, or from perſons not competent to give it, of 

| As (0 however long continuance, wili not avail. Hole v. White, cited in 1 Br. Ch, Rep 409. Ireland v. 

Rittle, 1 Atk. 541. The giving directions for conveyances, and going to view the eſtate, are not con- 

ting of fitered as acts of part performance. Clerk v. Wright, 1 Atk. 12. Whaley v. Bagenal, 6 Br. P. C. 45. 
b Hole v. White, ſupra. Nor will deſiſting from a purchaſe of lands in favour of another, upon certain 

it large tems, take an agreement in favour of the party deſiſting, as to part of the lands, out of the ſtatute. 

to be Lames v. Bayley, 2 Vern. 627. and fee Vin. Abr. tit, Contract, &c. H. pl. 32. 2 Eq. Ca. Abr. 45 

advan- 10. which ſeem to be the ſame caſe. ] ; 

(a) For a parol evidence, as to the receipt of the money, ſeems to be as much excluded by the ſta- 

perform tute, as parol evidence relating to the agreement; tamen Quære, Whether parol evidence may not p:0- 

atute of periv be applied to the act of receiving ; though not to the act of contracting. See 1 Pow. on, Con- 

a hals, 306, 7, 8. | | ; 

vat a f. lf a man, on a promiſe of a leaſe to be made to him, lays out Pr. Ch. 561. 

e whole; Wncney on improvements, he ſhall oblige the leſſor afterwards to =D 

1, it vil iWrccute the leaſe, being executed on the part of the leſſee, and where por. 

em, 200 Wc leſſor ſhall not be allowed to take advantage of his own fraud, felled tix 

an 72 ad run away with the improvements made by another; but if no Veen, 

and the 

5 


2 Stra. 783. 
e mone)) 


ſuch expence had been on the leſſee's part, a bare promiſe of a ral of 
eile, though accompanied with poſſeſſion, would be within the Ayle-ford's 


ole agree ſatute of frauds. __ cale, 

cd to de One that could read made an agreement for a leaſe of twenty- Skin. 159. 
| into e re years; the leflor himſelf drew the leaſe but for one year, and 725 Anon. 
occaſion Met read it for twenty-one years, and after the expiration of the Shs 


1ents upo 
nity to pet 
made; at 


ear ejected the leſſee; on a bill brought to be relieved upon this written 


matter, which was proved, the Court held it to be within the emen 
cannot be 


latute of Fraud and perjuries, and diſmiſſed the bill with coſts, it ſupplied, ſee 


concen» the plaintiff's own folly, being able to read; ſecùhe, he Binkel v. 
- where : ud been unlettered. ; Pare e 
pant” But on the ground of fraud or miſtake it may. Joynes v. Statham, 3 Atk. RE 
* cher |! a man purchaſes lands in another's name, and pays the mo- 2Vent. 361. 
quity (hou), it will be a truſt for him that paid the money, Hough there Ver . 
4 deliver vo deed executed declaring the truſt thereof; for the ſtatute it is fad chat 
ubt in the i fraud; and perjuries extends not to truſts raiſed by operation the proof 


law. muſt be very 


the mone 


clear, that 


anſwer © he paid the purchaſe money; but for this vide head of Evidence. 
e bill, 01 A | 
Writing, [Although parol agreements are bound by the ſtatute, and Hales v. 
he (hall WT ets are not to be part parol, and part in writing; yet a hams 

N oblig . | depolit 
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2 vern. 617. depoſtt or collateral ſecurity for the performance of a written 
. agreement, is not within the purview of the ſtatute. ] 
uſſell, 1 


Br. Ch. Rep. 269. 


Alſo the following points have been reſolved in the comma 
law courts, on the ſeveral branches of the abovementioned {1 
tute, 


2 Jones,108. 1. That the clauſe which enacts, that no action ſhall be 
e e _ brought, Oc. to charge an executor, &c, extends not to pu. 
Freem. 466. Miſes made before, though to be performed after the makiy 
Sx" g of the ſtatute; for it would be againſt natural juſtice, du 
oa. 370 a promiſe made upon good conſideration ſhould be deftroyet 


2 Lev. 227. by the retroſpect. of a law which none could divine would h; 


2Show-Rep. made. 
16. S. C. 


Raym. 450 2. That the plaintiff in his declaration need not ſhew any not 
1 168. in writing, but it will be ſufficient for him to produce it on tht 
SE. 3 trial; but if ſuch promiſe is pleaded in bar of another action 
2 Salk, 519. it muſt be ſhewn to be in writing, ſo that it may appear to tht 

Court to be ſuch a promiſe upon which an aCtion will lie, 
E. 65. 3. That the clauſe relating to marriage extends as wel! to; 
wh 6. ich Promiſe to marry, as to the payment of marriage-portions, 


ſeems cont. and Ld. Raym. 387. 2 Eq. Abr. 248, and Str. 34. are expreſs, that the ſtatute d 
not extend to mutual promiſes to marry, but only to promiſes made in conſideration of mariiag. 
Bull. I/ Pri. 280, ꝗth edit. 


Salk. 280. 4. That the clauſe which ſays, that ne action fhall be brayit 
-* pon any agreement that ig not to be performed within the ace of at 
on a caſe put year from the making thereof, unleſs it be in writing, extends not 
by Treby, a parol promiſe made to pay ſo much money upon the return 
Ob. Jak.“ ſuch a ſhip, which ſhip happens not to return within two yea 
Skin. 326. : l 5 3 

pl. 4. 353. after the promiſe made; for the ſhip by poſſibility might have . 
pl. 4. S. P. turned within the year; and the clauſe extends only to ſuch pte 
— Hou ee miſes where, by the expreſs appointment of the party, the thin 
promiſe to itſelf is not to be performed within a year. 

marry at ; 1 
the plaintiff's father's death, or to leave an annuity by will, for ſuch promiſes may be perfected nitli 
the year. Cock v. Pauker, Str. 34. Fenton v. Emblers, 3 Burr. 1278. 1 Bl. Rep. 353˙] 


Salk. 29. pl. 5. On the clauſe, „at no action ſhall be brought on a ſpecial in 
3 ey miſe to anſaver for the debt, default, &c. of another, it has been t 
248, 213, ſolved that if A. is about hiring a horſe from B. and C. to encoi 
Ld. Ray. rage him to lend the horſe, promiſes that A. ſhould deliver li 
24 Raym, lafe; this is a collateral promiſe, and an undertaking within ti 
1085. 1087, ſtatute ; for C. ſubjects himſelf to an action, on the breach 
See fa Mod. the original contract by A. againſt whom detinue lies on the bi 
pane ment. So if two come to a ſhop, and one of them contrads 10 
goods, and the ſeller does not care for truſting him, where 

the other ſays, let him have them, and I will undertake he ſha 

pay you; but if the promiſe be, I will ſee you paid; or I wi 

be your pay-maſter, it is otherwiſe. So if A. comes to B. at 

tells him, let your horſe to J. S. and J will ſee you paid the hir 

there the hiring is to A. and not to J. S. who is cophdere 

| eral 
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writ WY bervant to H. So in all caſes where the whole credit is given to 
tie undertaker, he alone is liable to an action. | 
[A doubt was formerly entertained, whether, if the undertaking 2 Term 
of a third perſon were before the delivery, it were within the 3 83. 
omma ſtatute. But the general line now taken, is, that if the perſon for owp. 225. 


1H. Bl. 420. 
ned ſts whoſe uſe the goods are furniſhed is liable at all, any promiſe by ; 
a third perſon to pay that debt, muſt, in all caſes, be in writing. 

ſhall be If A. in conſideration that B. will ſtay proceedangs in an action Fit v. 
to pw. be had commenced againſt C. to recover a ſum of money due Hutchin- 


; making from C. to him, promiſe to pay that money, ſuch promiſe muſt 58 1 
ce, tha be in writing, for it is to pay a debt of another perſon {till ſub- 

deftroyel iting : but where in conſideration that the plaintiff in an action Reed v. 
would & of aflault and battery againſt F. S. would withdraw his record, Nach, 

and forbear to proceed, the defendant promiſed to pay him 3ol. * Wuß 305: 
the Court held the ptomiſe not to be within the ſtatute, for the 
conſideration was new, here was no ſubſiſting debt; it could not 

be known before the trial whether the plaintiff would recover 

any damages or not. 3 


. bl 


J. S. becoming infolvent, made a bill of ſale to the defendant Williams v. 
of all his goods in his dwelling-houſe in truſt to be ſold for the be- 1 


any not 

it on the 
er action, 
ear to tit 


1C, 


} . g 3 Burr. 1885. 
well to ...c- of his creditors. After the defendant had taken poſſeſſion, 2 Wil. 368. 
PNG : the landlord came to diſtrain for rent, and to prevent the diſtreſs, 

e ſtatute a 1 * q 1 1 | 
«2 and that the ſale might go on, the defendant promiſed to pay it. 


This promiſe is not within the ſtatute. | 
6. That as to the clauſe reſpecting fales, it has been formerly Alexander 


be brow thought, that it means only preſent and immediate ſales, and 5 I 
ſpace of  tocs not include executory contracts, where goods are beſpoken, Bs. rs 


ends not id 


ua time is given by ſpecial agreement for the delivery of them, Towers v. 
je return d 


and payment of their value. But this conſtruction (a) has been Obporne, 


two jeu denied in a recent determination of the court of Common Pleas, . 
cht have & %%, J. diflent., where an executory contract, merely a contract Andrews, 4 
o ſuch pu of tale, even though confeſſed by the defendant in his anſwer in Bart, 2101. 
75 the thin Chancery, was determined to be within this proviſion, To this Ley OP 3 


opinion, it may be added, Lord Thurlow intimated an inclination, Wyatt, 2 


len im i : H. Bl. Rep. 
perfected nit the caſe was before him in Chancery. „ 
353˙1 Ch. Rep. 154. 8. C. 


An auCtioneer is an agent as well for the buyer as the ſeller ; Simon v. 


a ſpecial fn and an entry of the contract in his books is ſufficient to ſatisfy IN 3 
has been "I this proviſion of the act. | * — 
C. = | | | | | 599. S. C. Bull. Ni Pri. 280. 4th ed. 
ex um a 
1 with A contract for the ſale of timber growing upon land is not 11d. Raym. 
he breach 0 within the ſtatute, but may be by parol, becauſe it is a bare chat- 182. 
+ on the bal tel, Per Treby, C. J. | 
contracts fo | herever a man 1s under a moral obligation to do a thing, Watſon v. 
i, whereupl . another does it without requeſt, a ſubſequent promiſe to pay 1 5 
rtake he lu good, though not in writing; as where an overſeer promiſes G. 3. Bull. 
id; or Lv x parol to pay an apothecary, who, without his knowledge, has <7 Pe 
mes to B. A rer medicines to a pauper. f 281. 4 
aid the bit : - promiſed if the widow of an inteſtate would permit him to Tomlinſan 
F conſidered wine with her in the letters of adminiſtration, that he would * Qin, 


q Ambl, 320. 
{en make l. 330 
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make good any deficiency of aſſets to pay debts. Lord Han 
__ evicke held this promiſe not within the act; not within the fo 
branch of the ſection, for A. was not adminiſtrator at the tim 
of making it; not within the ſecond, for here is a new diſtin 
conlideration. 
In addition to the ſolemnities required by the ſtatute of fra 
in order to give validity to agreements, the legiſlature, by the 
ſtatute of 23 Geo. 3. c. 58. have impoſed a ſtamp duty of ſix ſhi, 
lings © upon every ſkin or piece of vellum or parchment, or ſheet 
6 or piece of paper upon which any agreement ſhall be engroſk, 
ec written, or printed, whether the ſame ſhall be only evidence 
the contract, or obligatory upon the parties from its being 
« written inſtrument. | 
Sect. 3. Provided that nothing in the act ſhall extend to charge 9 
& make liable any label, flip, or memorandum, containing the 
& heads of inſurances to be made by the Corporation of the 
cc Royal Exchange Aſſurance, or London Aſſurance, or the Ca: 
& porations of the Royal Exchange Aſſurance of houſes u 
e goods from fire, and London Aſſurance of houſes and good 
« from fire, or any of them, to the payment of the ſtamp dutiz 
cc charged by this act upon contracts or agreements. 
Sect. 4. c Provided alſo, that nothing therein ſhall extend to cha 
ec with the above duty, any memorandum or agreement for ay 
cc leaſe at rack-rent, of any meſſuage under the yearly value d 
cc five pounds; or to charge any memorandum or agreement fa 
ic the hire of any labourer, artificer, manufacturer, or menul 
cc ſervant : or to charge any memorandum, letter, or agreemeat 
& made for or relating to the ſale of any goods, wares, or met 
& chandizes; or to charge any memorandum or agreement when 
© the matter of ſuch memorandum or agreement ſhall not es 
cc ceed the ſum of twenty pounds; or to charge any memorats 
cc dum or agreement in that part of Great Britain called Scat 
“e that ſhall be ſtamped with the duty required on deeds in thi 
de part of Great Britain called Scotland. 
Sect. 5. & Provided alſo, that no memorandum or agreement 11 
By ftat. 32 « ſtamped ſhall be deemed to be void in caſe the ſame ſhall l 
3 „ <« ſtamped at the head office, or the ſaid duty ſhall be pai 
2:reements © thereon, and a receipt given thereon for the ſame by the pv 
reſpecting (c per officer receiving ſuch duty, within twenty-one days att 
13 es, the ſame ſhall have been entered into.“ 


or bills of exchange contained in letters paſſing by the poſt, between merchants reſiding 50 1 
from each other, ale exempted from the above duties. | 


Ford v. The implication from the laſt proviſo ſeems to be that the ih LL 
* ſtrument cannot be ſtamped after the twenty-one days hard of 
Rep. za. Elapſed : but the practice is otherwiſe, and upon payment of 1098 h 

penalty, it may be ſtampt at any time. 0 
Heune v. Upon a bill for -a ſpecifick performance of a contract for ti 7 
1 leaſe of a houſe, an unſtampt paper being offered in evidence n. 
Rep. 309, containing the terms of the agreement, the Maſter of the Role . 


upon the above act, rejected it, obſerving that where the term 
$ | 
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Hure reduced into writing the inſtrument muſt be ſtampt, though 

hs i arol evidence might otherwiſe have. been given of them. 

he time A broker, when he bought goods for his principal, agreed for Curry v. 

ding one half per cent. to indemnify him from any loſs on the re- ſale: 1 : 
| it was holden, that this agreement, though in writing, need not 524. Ps 

F e ſtampt, it being a contract relating to the ſale of goods, and fo 


by the rithin one of the parts of the proviſo in the fourth ſection.] 
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Aliens. 


N Who are Aliens, and this either by the Com- 
mon Law, or by Statute. EE 


to chu) Of Naturalization and Denization, the Dif- 
at ſt a terence and Effect of them. 

0 
2 Of the Diſadvantage which Aliens lie under 
or menu by our Law. 


agreemelt 


C2.) How far the Laws of this Country attach 


-3, or me. : 

nent wheel upon Aliens, ] 

all not ) What Actions Aliens may maintain; and 
p memorats - a : m 

ed Scotland therein of the Difference between an Alien 
eds in u Friend and one whoſe King is at Enmity 


with us. 


ment "dt n - ; 
ame ſhall iſ.) Of pleading Alienage. 
aal be pal 3 
> by the pre- ————L— 


e days at 


1) Who are Aliens, and this either by the Com 
mon Law, or by Statute. 


refding 50 9 


> that the! LL thoſe are natural-born ſubjects whoſe parents, at the time? _ 18. 2. 
1e days hat of their birth, were under the actual obedience of our king, — ge 
,yment of WE Whoſe place of birth was within his dominions. who were 
"POW born in Ner- 
tract for cht a Ce, Sc, while under actual obedience to the kings of England, were ſubjects born. 
n evidence 20 de Vaugh, 270. S. P. And this by the ſtatute 42 Ed. 3. c. 10. is declared to have, been 
in 


anmen law; but ſee Br. Denizen, 1 i t hei 
r . 4. but thoſe born there now are aligns, thoſe places not heing 
of the Rolls «Gaal roleſion of our king. 7 Co. 18. a. | | 

e tem | 
ere the ten! Ic 
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126 Aliens. — 
7 Co.18.a If one of the king's ambaſſadors in a foreign country hy 
iſſue there by his wife, being an Eugliſb woman, by the common 


law they are natural-born ſubjects. | E 
Dyer. 224+ If the king of England make a new conqueſt, the perſons "i 
ke om 2875 there born are his ſubjects; but if it be taken from him again, bon; 
the perſons there born afterwards are aliens. lk 
Vaugh.279. One born in 1reland, (a) Scotland, or Wales, or any of the king boca 
97 Co. ; ; ; b { ; 8 
756 78. Oplantations, is a natural ſubject of Eugland, becauſe he is bon Wiſer e 
Molloy within the ligeance of the king. 40 
Bk, 3. C. 2, 3 5 : N * E | | {( dr 
f. 9. (a) The Antenati, or thoſe born in Scotland before the deſcent of the Engliſh crown to King 
James I. are aliens; for the uniting the kingdoms by a ſubſequent deſcent cannot make them ſubjech he 
of that crown to which they were born aliens; but the peſtnati, or ſuch as were born after, are nx « an 
aliens: for being born within the allegiance, and under the protection of the King of England, they « int 
arc his natural ſubjects, and not aliens. 7 Co. 1. to 28. Calvin's caſe adjudged, with the reaſons a ag 
large. a ; ; . . 
SES | . | | & wit 
7 Co. 18. a. If aliens come as enemies into the realm, and poſſeſs themſehe iſ chi 
of a town or fort, and one of them has iſſue born here, this iſe Wi 2; 
is an alien; for it is not cælum or ſolum that makes a ſubject, bu are 
the being born within the allegiance, and under the protection af Jud 
the king. | 1 Teal 
Vaugh. 231. If the king of England enter with his army in a hoſtile m. irc: 
ner the territories of another prince, and any be born within te in / 
places poſſeſſed by the king's army, and conſequently within h on 
protection, ſuch perſon is a ſubject born to the king of EAgu or 
if from parents ſubjects, and not hoſtile. or f 
Molloy Thoſe born on the Eugliſb ſeas are not aliens. | | who 
By 3- C2: „By a ſtatute 25 Ed. 3. de natis ultra mare, it is declared, a ſpec] 
25 Ed. z. „ the king's children, wherever born, ought to inherit; and tu prin 
tt. 2, « all chiidreri inheritors, which from henceforth ſhall be bo but: 
© without the ligeance of the king, whoſe fathers and mother in th 
: Pu **Þ 5nd allen 
e at the time of their birth be and ſhall be of the faith and alle i: 
« ance of the king of England, ſhall have and enjoy the lang m if 
« benchits and advantages to have and bear the inheritance viii rien 
ce the ſame ligeance as other inheritors aforeſaid, in time tj; . 
ce come, ſo always that the mothers of ſuch children do paſs M ns 
&« ſea by the licence and wills of their huſbands.” | of Li 
ro. Car. If an Engliſp merchant goes beyond ſea, and takes an WS yi, 
-+ 0 wiſe, the ifſue ſhall inherit him; ſo it is if an Eugliſb wong ind + 
Bacon, ad. goes beyond ſea and takes an alien huſband, the children the Great 
zudged. Lit. born ſhall inherit her; for though the ſtatute be in the . ay 0 
© £3724: twe (6), yet it hath been conſtrued in the disjunctive to my cn 
S. C. cited, this diſability z and the word and taken inſtead of or, as fo child; 
1 times it is, it being not reaſonable that the child ſhould oben 
dcn 01993 inherit the parent that is of ability, for the defect of the dig tine; 
holden, that that is not. | h the 20 
if baron and 3 ands, 
feme Frg//h go beyond ſea without licence, or ſtay there beyond the time limited by the licence, Wen 
have iffue; fuch iffue is an alien, and not inheritable. Cro. Eliz. 3. Hyde v. Hill; ren Þ 
& wide Lit. Rep. 27. and Bro. tit. Derizer, 6. and ſee infra. the ex conſidc 
[{5) But N. Whether the caſes referred to warrant this conſtruction; and ſee the caſe of J reat | 
Count Duroure v. Jones, where it was determined, that the ſon of an alien, father of The b un q 
d 180 


mother born out of the king's dominions, cannot inherit an eſtate in right of his mother. 
nent of the Court went vpon tne ſtatutes of 4 Ces. 2. c. 21. and 13 C. 3. C als V 
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wivilegt to the paternal heirs, and were conceived to be parliamentary expoſitions of the 25 E. 3. 
math 4 ler. Rep. 300. : LS 
mon | * * o . . r 
Huſband and wife dwelling in Calais, when it was taken by the Dyer, 224. 
rſons French, fled into Flanders, where the wife was delivered of a Martine. 
pain, don; the iſſue adjudged a denizen, becauſe his parents were 
horn in Calais, then reckoned part of the king's dominions, and 
kings I becauſe he himſelf was begotten there, though to avoid the rage 
born ol enemies born in another prince's territories. 
« By the 7 Ann. cap. 5. ſect. 3. it is enacted, That the chil- 7 An. e. g. 
; : L _— 6 
« dren of all natural-born ſubjects, Born out of the ligeance of -A 22-4220 e,. 
« her Majeſty, her heirs and ſucceſſors, ſhall be deemed, judged e e au, 
| 3 a Z. n, 
« 3nd taken to be natural-born ſubjects of this kingdom, to all Lo 0 Petit 
« intents, conſtructions, and purpoſes whatſoever, 7 int Ain ge ns SELLS 
2 {4 FATE! CE 2 
« By the 4 Geo. 2. c. 21. the above clauſe is confirm d Col 4 Geo. 2.24 . 5 
« ith the following proviſo, That it ſhall not extend to any g.) 21. | 


to Kin 
a ſubſech 
„ are it 
and, they 
reaſons a 


ſelves WWW children, ſo as to make them natural-born ſubjects of Great [ (a) The T#” 
his iſſue . Britain, whoſe fathers, at the time of the birth of ſuch chil- tory clauſe 
ject, bu deren reſpectively, were or ſhall be attainted of high treaſon, by wy Poona 
eGtion oF julgment, outlawry or otherwiſe, either in this kingdom or in from the 
Ireland, or whoſe fathers at the time of the birth of-ſuch chil- ſtatute of 
ile maren reſpectively, by any law or laws made in this kingdom, or e ee, 
/ithin te in Vela, were or ſhall be liable to the penalties of high trea- it e Peng 
rithin ha on or felony, in caſe of their returning into this kingdom the privilege 
Engl er into 1reland, without the licence of his majeſty, his heirs © = 2 
er ſucceſſors, or any of his majeſty's royal predeceſſors, or The words 
i whoſe fathers, at the time of the birth of ſuch children re- ate, „“ That 
ared, tui ſpectively, were or ſhall be in the actual ſervice of any foreign 8 eee \ 
; and ta prince or ſtate, then in enmity with the crown of England; che awe: 
u be bo but that all ſuch children are, were, and ſhall be and remain Sc. whoſe 
d mother in the ſame ſtate, plight, and condition, to all intents, con- ta — 
"and allepF fiructions, and purpoſes whatſoever, as they would have been wh 
the ſam m if the ſaid act of the ſeventh year of her ſaid late majeſty's jets,&c."] 
ance wil rcizn, or this preſent act, had never been made; but out of 
in time dis proviſo are excepted (other than the children of ſuch per- 
do pals M ons who went out of Treland in purſuance of the articles 
| nere the child of every ſuch perſon before deſcribed, | 
Les an VINE ho at any time between the fixteenth day of November 1708, 4 
gliſh wong and the twenty-fifth day of March 1731, hath come into Fl 
111dren th Great Britain or Ireland, Sc. and hath continued to reſide in XI 
the conv iny of thoſe places for the ſpace of two years, and during - 
ve to bing iu reſidence hath profeſſed the proteſtant religion; alſo every | 
or, 25 TO d whoſe father came into Great Britain or Ireland, &c. and 
mould! poleſſed the proteſtant religion, and died there between the 
of the dug mes aforeſaid ; alſo every child whoſe father continued in 


we actual poſſeſſion or receipt of the rents and profits of any 
ands, Oc. for the ſpace of one whole year, .at any time be- 
Wen the aforeſaid times, or hath bond fide, and for valuable 
wnhdcration, ſold, conveyed or ſettled any lands, &c. in 
at Britain or Ireland; and any perſon claiming title there- 
wunder fuch ſale, Sc. who hath been or continued in the 
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5 Geo. 1. 


cc whereof an entry ſhall be made of record in the court and 


privileges. ] | | 


Aliens. 


ct actual poſſeſſion or receipt of the rents and profits theres ö 
& for the ſpace of ſix months, between the times aforeſaid, : 
tc then, c. N 5 
(“ By the 13 Geo. 3. c. 21. the proviſions of the above acts are - 
& extended to grand-children, ſtill however adhering to the pater. a 
cc nal line, with provifos that nothing in that act ſhall be conſtrue $ 
ec to affect any of the limitations or reſtrictions of the act of 5 
& 4 Geo. 2. c. 21. or to repeal or alter the act of 5 Geo. I. c. 25 4 
c hereafter mentioned; or to repeal or alter any law or cuſtom 

© concerning aliens' duties, cuſtoms, and impoſitions, or to cauſe fr 
& any privilege, exemption, or abatement relating thereto, in po 
&« favour of any perſon naturalized by virtue of that act, unle " 
& ſuch perſon thall come into this realm, and there inhabit and ak 
« reſide, and ſhall take and ſubſcribe the oaths, and make, r. il '” 
cc peat, and ſubſcribe the declaration appointed by the act of the 
&«& Geo. I. c. 13. entitled, an act for the further ſecurity, &. at B 
ce the places and times, and in the manner directed by that ad, Nat 
cc and alſo receive the ſacrament of the Lord's ſupper according the 
« to the uſage of the church of England, or in fome proteſtan Wi ©. 
& or reformed congregation within the kingdom of Great Britain _ 
cc within three months before his taking the oaths in the ſaid * 
cc act mentioned, and ſhall, at the time and place of taking ſuch oo 


& oaths, and of making, repeating, and ſubſcribing the ſaid de- 
* claration, produce a certificate ſigned by the perſon adminiſter 
«ing the ſaid ſacrament, and ſigned by two cr:dible witneſſes, 


A 


* 


courts reſpectively wherein ſuch oaths ſhall have been made 
and ſubſcribed, without any fee or reward. And it is further 
cc provided, that no perſon ſhall be by this act enabled to defeat 
& any eſtate, right or intereſt, which on the laſt day of that ſt 
tc ſion ſhould be had or veſted in any other perſon, or to claim q 
tc demand any eſtate or intereſt which ſhall hereafter accrue, ib 
ec as ſuch claim or demand ſhall be made within five years after 
ce the fame ſhall accrue.” | 

By ſtat. 14 and 15 H. 8. c. 4. it is enacted, That if an Engliþ 
ſubject go beyond the ſeas, and there become a ſworn ſubject t 
any foreign prince or ſtate, he ſhall, during his reſidence abroa 
pay ſuch impoſitions as aliens do: with a proviſo, that if he E. 
turns, and lives here, he ſhall be reſtored to his libertics and 


o 


* 


« By the 5 Geo. 1. cap. 27. it is enacted, that if any mati 
& facturer or artificer of or in wool, iron, ſteel, braſs, or i! 
ce other metal, clock-maker, watch-maker, or any other arti 
& or manufaCturer of Great Britain, ſhall at any time after ths 
cc firſt day of May 1719, go into any country out of his 1. 
« jeſty's dominions, there to uſe or exerciſe, or teach any of i 
ce ſaid trades or manufactories to foreigners z or in caſe any 0 
« his majeſty's ſubjects now being, or who hereafter ſhall be , 
« any ſuch foreign country out of his majeſty's domimon , 
c aforeſaid, and there uſing or cxerciſing any of the ſaid trade 


ce or manufactories herein before- mentioned, ſhall not 2 


Aliens. | 120 


| & into this realm within ſix months next after warning ſhall be 


ered, given to him by the ambaſſador, envoy, reſident, miniſter, or 
efaid, « conſul of the crown of Great Britain, in the country in which 

« ſuch artificer ſhall be, or by any perſon authorized by ſuch 
ks are « ambaſſador, &*«c. or by one of his majeſty's ſecretaries of ſtate 
2 « for the time being, and from thenceforth continually inhabit 


ftrued 
act of 
. 
cuſtom 
0 cauſe 


« and dwell within this realm; then and in ſuch caſe every 
« ſuch perſon ſhall be deemed an alien.” 

It ſhould here be obſerved, that the duty of allegiance ariſing Foſt. Cr. 
from birth is perpetual and unalienable, and that it is not in the E539 PF 


1 f . 33 208. b. 
power of any private ſubject to ſhake off his allegiance, and e 5 


nr transfer it to a foreign prince; nor is it in the power of any fo- 

unlel reign prince by naturalizing or employing a ſubje& of Great Bri- 

bit and tain, to diflolve the bond of allegiance between that ſubject and 

ke, n. the crown. But when, by treaty, eſpecially if ratified by act of x Wooddet. 
act of parliament, our ſovereign cedes any ifland or region to another 382 
Se ſtate, the inhabitants of ſuch ceded territory, though born under 

=P the allegiance of our king, or being under his protection whilſt 

- d 


it appertained to his crown and authority, become effectually, 
aliens, or liable to the diſabilities of alienage, in reſpect of their 
future concerns with this country. And ſimilar to this ſeems 


roteſtant 
| Britain, 


the = the condition of the revolted Americans, ſince the recognition 

15 135 of their independent commonwealths.) 

miniſter⸗ | 5 | . 1 

3 B) Of Naturalization and Denization, the Differ- 

20 h 

>en male ence and Effect of them. 

is further | ö 5 2 | 

1 defent ALIEN born may become a ſubject of England two ways, by 7 Inf. 8. a. 
f that fel denization and by naturalization: denization is by the king's Pa 1%, | 


letters patent; it receives him into the ſociety as a new man, Godfrey and 
and makes him capable to purchaſe and to (a) tranſmit lands Dixon. 

by deſcent, but not inheritable to any other relation; for though COR 20 
the king by his charter may admit him into the ſociety, yet he Heils chil. 


o claim ot 
accrue, 1 
years after 


an Engliþ _—_ alter the law, which denied him to inherit any relations : pany 
 ſubjett v " if he be naturalized by act of parliament, then he in all qenization 
\ce abroad ngs inherits like a natural-born ſubject, becauſe in an act of ſhall inhe- 
at if he r. ſarliament every man's conſeut is included. rit, but not 


1 thoſe born 
Kore, but all the children of one naturalized ſhall inherit, as well thoſe born before as after. Cos 


berties and 
it d. Style's Rep. 139. 


any many 
raſs, or * 
ther artiu 


ne after ts 


A man may be made a denizen in tail, for life, years, or 2 Jones 12. 
den condition: ſo the king may make a particular denization, Cre. Jac 
1 if he grants to an alien quod in quibuſdam curis ſuis Angliæ * rey, A, 
udiatur ut Auglus, & quod non repellatur per illam exceptionem quod , 


4 of my | alenigena, 
ch we T | but one cannot be naturalized, either with limitation for years, Co. Lit. 
* be r in tail, or upon condition, for it is againſt the abſolute. Kl 
er 1 „ i Purity, and indelibility of natural allegiance. : Res. oC 
I ominion 2 2 N . » . 6 p 95 
card uke man is naturalized in Ireland by the parliament there, this Carter, 185. 
: | 


y, aralization as to England, for the parliament of Ireland * Keb. b. 


ot 17 2 Jones, 12. 
n 01. J. K | hath J, 
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130 Aliens. 


2 Vent. 2. hath no direct or conſequential power of binding England ; and 


e e naturalization is but a fiction, which can only bind thoſe that £ 
Ergland Conſent to it. | « 


makes a 
man a natural-born ſubject of Ireland. Vaugh. 291. He is here made a natural ſubje& of th, 


Britiſh dominions, | But Q: ſince the ſtatute of 23 Geo. 3. c. 28. | 


Roll. Abr. If an alien be made a denizen, and the letters of denization 


— dien have a proviſo (uſual in ſuch charters (a)) that the denizen ſhall 


Lane, 58, do his liege homage, and that he ſhall be obedient, and obſerie 


S. „ RY the laws of this realm; this proviſs is not any condition, for U 
* Kft though he never doth his liege homage, nor is obedient to all the WW* ti 
quired by laws of this realm, vet this will not make the denization void; del 
57 5 Ix F for if he doth not obſerve the laws, he ſhall forfeit the penalties n 
he GH appointed by them. | * f0 
7 J. 1. c. 2. © By the 7 Fac. 1. cap. 2. it is enacted, That no perſon or * 
cc perſons of what quality, condition, or place ſoever, being af do 
cc the age of eighteen years or above, ſhall be naturalized orn. un 
ce ſtored in blood, unleſs the faid perſon or perſons have receivel - 
ce the ſacrament. of the Lord's ſupper within one month beſo es 
« any bill exhibited for the purpoſe ; and alſo ſhall take the oz: WW me 
ce of ſupremacy and the oath of allegiance in the parliament WW nc 
cc houſe, beiore his or her bill be twice read; which oath the \ tpa 
cc lord chancellor, or lord keeper, and the ſpeaker of the houſe ] jc: 
c commons, have authority to adminiſter,” | om th 
. A denizen is not capable of nobility, or to fit in parliament; 
4 . „3. for that to have a power of making laws, it is neceflary he fhoul! 


By 
Par ſer 
roclur 


be totally received into the ſociety, which he cannot be without 
the conſent of parliament. 
[Co. Litt, [If an alien be a diſſeiſor, and obtain letters of denization, and 


278. b.] then the deſleiſce releaſe unto him, the king ſhall not have thc 3 
land; for the relęeaſe hath altered the eſtate, and it is, as it wert M ry 
a new purchaſe : otherwiſe it is, if the alien had been feolke I | 
of the difſeiice.] : 4 5 

« By the 12 C13 . 3. cab. 2. it is enacted, That no pero — 
&« born out of theſe kingdoms, (although he be naturalized He 5 
« made a denizen,) except ſuch as are born of Engliſb parents =. 1 
« ſhall be capable to be of the privy council, or a member a "Sx 
« either houſe of parliament, or to enjoy any office or place dl . - 
« truſt, either civil or military; or to have any grant of n N 
c tenements, or hereditaments from the crown to himſelß d * 
« to any other or others in truſt for him. cept i 


« But this ſtatute by the 1 Ges. 1. Hat. 2. cap. 4. is explaiteh 

c ſo as not to extend to diſable or incapacitate any perſon, vii 

« at or before his majeſty's acceſſion to the crown was natur- 

ce ized, to be of the privy council, or a member of either don 

“ of parliament, &c.; and by this ſtatute it is enaQted, That" 

5 perſon ſhall hereafter be naturalized, unleſs in the bill 

© bited for that purpoſe there be a clauſe, or particular Wo 
cc inſerted, to declare that ſuch perſon ſhall not thereby be I 

& abled to be of the privy council, or a member of either hou 


, C - W eithe 
[ (3) A na- « of parliament; or to take any oſſice or place of 7 (0) eit 
turalzed (« ci 


( hold 
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0. 5 N 
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« civil or military, or to have any grant of lands, tenements, perſon is not. 
« or hereditaments from the crown, to himſelf, or any other *'sibie co 


x : elt, 5 
in truſt for him; and that no bill of naturalization ſhall here- Kr ine 


and 


that 


of the « after be received in either houſe of parliament, unleſs ſuch 5 Burr. 
« clauſe or words be firſt inſerted or contained therein (a).“ 3 
ö 4 en 
og any foreigner, diſtinguiſhed by eminent rank or ſervices, is naturalized, it is uſual firſt to paſs an act 
2 M , for the repeal of theſe ſtatutes in his favour, and then to pals an act of naturalization without any ex- 
Ia 


ception, 4 Ann. c. 1. 7 Geo. 2. Ce 3. 
ſerve 


V for [And by 14 Geo. N c. 84, it is enacted, “ That no naturaliza- [ (5) It was \ 


au the don bill ſhall in future be received, unleſs there ſhall be a gs ns 
void; ( clauſe in it, declaring, that the perſon to be naturalized ſhall e wee 
nalties « not thereby obtain, or become entitled to claim within any fect in na- 


foreign country, any of the immunities or indulgences in trade, ben cans 
Is detore 


fan which are or may be enjoyed or claimed therein by natural- the paſſing 
eing 0 « born Britiſʒi ſubjects, by virtue of any treaty or otherwiſe, of this act. 
811 unleſs ſuch perſon ſhall have inhabited or reſided within Great ka OS 
| | "REL. 7 's ; . ad Ode 
eceivel Bain, or the dominions thereto belonging, for the ſpace of tained ever 
belon even years ſubſequent to the firſt day of the ſeſſion of parlia- fince the 
he on ment in which the ſaid bill of naturalization ſhall have paſſed; YT "75% 
rliamem and ſhall not have been abſent out of the fame for a longer quence of a 
ath te (pace than two months at any one time during the ſaid ſeven petition to 
houſe of WF bears (5). | | | mp cw 
is Rs at that tinie 
om the City of London, complaining of the great abuſe of the privileges of naturalization in thig 
F : pct, Debrett's Deb. 3 vol. 124.] 
lament; 
he ſhould 


Dyſtatute 13 Geo. 2. c. 3. every foreign ſeaman, who in time of 
Par ierves two years on board an £zg/i/h ſhip by virtue of the king's 
roclamation, is % facto naturalized under the like reſtrictions as 
p12], 3. c. 2.3 and by ſtatute 13 Geo. 2. c. 7. 20 Geo. 2. c. 44. 
2 Cen. 2. c. 45. 2 Geo. 3. c. 25. and 13 Geo. 3. c. 25. all foreign 
ſroteltants, and Jews, upon their reſiding ſeven years in any of 
bc Anericam colonies, without being abſent above two months 
ta time, and all foreign Proteſtants ſerving two years in a mi- 
try capacity there, or being three years employed in the whale- 
tiery, without atterwards abſenting themſelves from the king's 
pmimons for more than one year, and none of them falling 
tn the incapacities declared by ſtatute 4 Geo. 2. c. 21. ſhall be 
pon taking the oaths of allegiance and ſupremacy, or, in ſome 
es, making an affirmation to the ſame effect) naturalized to all 
«ts and purpoſes, as if they had been born in this kingdom; 
Rpt as to fitting in parliament or being of the privy council, 
( holding offices or grants of land, &c. trom the crown within 
* kingdoms of Great Britain and Ireland. By ſtatute 26 Geo. 3. 
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is explained 

15 
perſon, W. 
Was naw. 


: her hou * J 24. 27, 28. and 28 Ges. 3. c. 20. J. 15. every foreigner 
e. Ihnen 0145 eſtablithed himſelf and family in Great Britain, and car- 
te 5 1; e on the ſouthern whale-fiſhery, and imported the produce 
2 1 way the ſpace of five years ſucceſſively, is declared to be | 
10 . Mita to; 15 : . : = 
"ey be e all the privileges of a natural-born ſubject. ] 4 
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(C) Of the Diſadvantages which Aliens he under, 


ad. ah N alien cannot purchaſe (d) or inherit any lands [in this coun, o 
7 Co. 16. try, becauſe an intereſt in the ſoil requireth a permanent al. . 
DVRs 2. legiance, which would probably be inconſiſtent with that which 'S 
Po, he oweth to his own natural liege lord.) 
ave thought that the laws againit aliens were introduced in the time of Hen. 2. when a law was rad 10 
at the parliament of Wallingtord for the expulſion of ftrangers, in order to draw away the Flemirg; | 
and Picards who were brought into the kingcom by the wars of King Stephen. Daniel, 67. Othes * 
have thought that the original of this law was far more ancient; and that it is an original branch of « 
the feudal law; for, by that law, no man can purchaſe any lands without being obliged to fealty to the c 
lords of whom they are holden; fo that an alien, who owed a previous faith to another prince, couli | 
not take an oath of fidelity in another ſovereign's dominions. Spelm. tit. Ligeantia, 368. Cuttumer 1 
c. 43. Some reſtraints have been laid upon aliens by the laws of almoſt all countries. Among tle « | 
Romans, the cives Romani only were at firſt eſteemed freemen ; afterwards, when their territories in- 10 
creaſed, all the Iralians were made free, under the name ot Latins, only they had not the privilege l 
wearing gold rings, which was altered by Juſtinian , at Jait, all born within the pale of the engin * 2 
were citizens, in crbe Remane qui ſunt, ex conſtitutiane Imperatoris Antonini cives Romani efefli jun « 1 
Vicinius, 27. Dig. Lib. 1. tit. 5. fo. 16. Dio Caſſius relates the occaſion of this conſtitution be * 
made, in Excerpt. Valeſ. p. 751. The Orbis Romanus of Spanheim is a complete hiſtory of the fu. 4 
greflive admithon of Latium, Italy, and the provinces, to the freedom of Rowe. Lord C. J. Hale ſaith "0 
that the law of Eng/ond rather contracts than extends the diſability of aliens, becauſe the ſhutting ot « 1 
of aliens tends to the Joſs of people, who, when laboriouſly employed, are the true rich”s of any cou. ic 
try. Ventr. 427. 2 Roll. Rep. 94. (4) He may purchaſe, but cannot hold. Co. Lit. 2. b. Thes al 
fore, if tenant in tail, he may ſuffer a recovery, and dock the remainders. Goldſu. oz. 4 Leon, 3% « tþ 
Pr. tit. Denizen and Alien, 17. On a covenant to ſtand ſeiſed, an uſe will ariſe for an alien. Coch. 117 
275. But by act of law, he cannot take, as by deſcent, courteſy, dower, guardianſhip. Ventr, 41; 10 
Molloy, 464. 7 Co. 25. By a ſpecial act of parliament, not printed, Rot. Parl. 8 H. 5. . % th 
women aliens marrying Engliſhmen, with the king's licence, were allowed in future to demand dove! «lu 
But this act not extending to thoſe married before, therefore, in Rot. Parl. 9 H. 5; n. 9. there bt dould 
ſpecial act of parliament to enable Beatrice Counteſs of Arundel, born in Portugal, to demand be 3 
dower. Hal. MSS. Hargr. Co. Lit. 31. b. n. 9. See acc. Roll. Abr. 675. The diſability of an alt Which. 
to hold lands for his own benefit is not to be conſidered as a penalty or forfeiture ; but ariſeth mer 1 ball 
from the policy of the law; and therefore, it hath been adjudged in equity, that he cannot demo ae the 
a diſcovery of any circumſtances neceſlary to eſtabliſh the fact of alienage. Attorney General v. Ds wehte 
pleſſis, Parker, 144. 5 Br. P. C. 91. | | o favor 
| . . . . EE VParcer 
Sid. 193. And as an alien cannot inherit himſelf, ſo he cannot be inhent 
198. Vent. ed; the grandfather born in England, the ſon an alien, the grand If: 
Folia“ ſon born in England, th ſon ſhall not inherit the grandiathagſound 
Collios- on born in £7g/and, the grandſon {hall not inherit the grandfathe nc 
wood v. becauſ2 he mult then repreſent the father, who cannot be re e lor 
8 0 * ; , i . 
a ſented ; but if the father be an alien, and two brothers born i hin 
Co. Lit. 8. Euglaud, they may inherit each other, becauſe the deſcent 11 ie fre 
Cont. mediate, and they do not take by repreſentation of the father. les, t. 
Vent. 417. If the eldeſt ſon be an alien, the younger brother born in En ſe 1 
oe * land ſhall inherit the father; otherwiſe it were if the eldelt dis 
be father were attainted, becauſe the eldeſt ſon and all his deſcendants? ds 
being a na- before the younger brother, and the younger brother cannot ll bal In] 
yet eat herit before that line is extinct; and it is a foreign preſumptiom 4 as 
5 ©; = . - 
ſon would ſuppoſe that any of that line ſhould come over and have children! Did, v 
= to _ England ; but the perſon attainted is ſuppoſed to have all his M nity 
ee W dren reſiding in the kingdom under the king's allegiance, then if an 
7 Ann. c. 5. fore there is a line continuiag before that of the younger brothers, t 
25 4 G. 2. For the ſame reaſon, if an alien hath four ſons, the ff pee fo 
ri eldeſt aliens, and the two younger naturalized, and one os: i 
8. 2 - 3 g 5 
younger ſons purchaſeth lands and dies, the eldeſt brother hi etted 
iſſue born within the realm, the younger brother, and not! y 1 1 
iſſue of the eldeſt, ſhall inherit, | wa 


no *! . 
b1 oy Ii; 
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nder, Tf an alien hath a ſon alien, and afterwards is made a denizen, Cro. Jac, 
nd hath a ſecond fon, the ſecond ſon ſhall inherit, though the $39: . 
| CONN eldeſt ſon be alive. . | a. to be un- 
ent as If an alien hath iſſue two ſons, A. born beyond ſeas, and B. derſtood. 
; which born in England, and A. is naturalized, he ſhall inherit B. 8 
And now by the 11 12 W. 3. cap. 6. it is enacted, That Fe 
on g - 4 ö f 0 0 * 
9 « all and every perſon or perſons, being the king's natural-born Godfrey v. 
10% © ſubject or ſubjects, within any of the king's realms or domi- 8 
branch & “ nions, ſhall and may hereafter lawfully inherit and be inherit- fon why 
1 „able, as heir or heirs to any honours, manors, lands, tene- ee eee | 
Iden, © ments, or hereditaments, and make their pedigrees and titles a T0 
| * \ » - * 
Among ue by deſcent from any of their anceſtors, lineal or collateral, al- could not 
e „though the father and mother, or fathers or mothers; or other be taken by 
e of BE, 
Fe ein i anceſtor of ſuch perſon or perſons, by, from, through or that tie 
det under whom he, ſhe or they ſhal! or may make or derive their king could 
tation very itle or pedigree, were or was, or is or are, or ſhall be born not oblige 
of tier" « f the king's allegiance d out of his majeſty's real 1 
[. Hale fit out or the king's allegiance, and out of his majeſty's realms and fervicks. 
ſhutting ot WP and dominions, as freely, fully and effeCtually to all intents But, as it 
of 1 * and purpoſes, as if ſuch father or mother, or fathers or mo- wy” oY 
. De 208% * ub 
; 4 Lean, chers, or other anceſtor or anceſtors, by, from, through or jectt withith 
alien. Ci under whom he, ſhe or they ſhall or may make or derive the allegi- 
3 F their title or pedigree; had been naturalized, or natural-born e 
emand dome 5 ſubjects.“ | der him, 
« 9. there ould be diſabled from conveying deſcent, by the operation of a reaſon of which the very reverſe was 
to demand be bue as to themſelves, therefore this ſtatute was made. Law of F orfeit. 84.] See 25 G. 2. c. 39. 
lity ot n mii ech obviates ſome doubts that may ariſe therein, and confines the benefit of this ſtatute to ſuch heits 
ariſeth melt > ſhall be living, and capable of taking the eftate at the death of the perſon laſt dying ſeiſed. But in 
innot demur d ie the deſcent ſhall be caſt upon a daughter, and there ſhall be afterwards a ſon born, or one or more 
General v. Vs ughter or daughters, the deſcent ſo caſt upon the daughter ſhall, in the one caſe, be entirely diveſted 
2 favour of the fon, and the after born daughter or daughters ſhall, in the other caſe, inherit in 
| oparcenery with her. 
be inbent | 2 | | 
„the grit l an alien purchaſes land, the king ſtall have it upon office o_ Lit. 2. 
randfatha und; for fince the freehold is in the alien; and he is tenant to * 3 


ot be rep 
hers born! 
eſcent 151 
e father. 
born in IA 
ne eldelt 0 
ſcendants? 
er Cannot l 
eſumption 
ve children! 
ve all his Ml 
giance, the 
nger broth! 
ſons, the b 
nd one © ; 
brother bun 


2 and not ' 


le lord of whom the lands are holden, it cannot be deveſted out 
him but by ſome notorious act, by which it may appear that 
e freehold is in another: but if an alien purchaſes lands and 
lies, then the freehold is ih the king without office found, be- 
ule no man can take it as heir to the alien, therefore the free- 
old is caſt upon the king; but if an alien purchaſes, and after- 
ads is made a denizen, and then hath iſſue, and dies, the iſſue 
al inherit till office found, becauſe there is a perſon in being to 
Ne as heir to the denizen, upon whom the law caſts the free- 
bid, which is not to be deveſted out of him without the ſo- 
unity of an office. 

If an alien and a ſubject purchaſe lands to them and their 
3% the ſurvivorſhip ſhall take place till office found, but the 
de lound entitles the king, and ſevers the jointenancy ; for 
E !rchold is in the alien by the ſolemnity of livery, till it is 
ſeled out of him by ſolemn office found; and every perſon, 
> retdent in the kingdom, is ſuppoſed a natural - born ſub- 
il the contrary be found by office. | | 


* e . 
ich 15 


K 3 


Leon. pl. 61, 


Goldſo. 29. 
pl. 4. Leo. : 
47. pl. 61. 
Dyer, 283. 
pl. 31. 


ote; 
There are 
two ſorts of 
offices, an 
office of en- 


zender the grea: ſeal; and an office of inſtruction, which is under the ſeal of the Ex- 


chequer ; 


— — — = 8 Sr 
1 = 
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chequer; the office of entitling is an inqueſt, which gives the king a title, as here in the cafs g 


aliens, &c, 


Roll. Abr, 
191. 

Hob. 214. 
Cro. Ja: 512. 
Allen, 14. 
Stlle, 20, 21. 
41. 76. 
Parker, 156. 
[St. 13 and 
14 Car. 2. 
c. 11. 1. 10. 
[ Merchant 
ftrangers 
were firſt 
permitted to 
rent houſes, 
and to buy 
and fell their 
own com- 
moditics 
themſelves, 
without any 
interruption 
from the ci- 
tizens, about 


the year 1284; foi before that time they hired lodgings, and thelr landlords were the brokers 
ſold all their goods and merchandiſes tor them. 
together with the loſs of their brokerage, ſceme to have provoked the reſentment of the citizens; for 


the Parliament Roll, in the 18th year of Edward itt, (wiz. A. D. 1289) we find the following pt 
tion, and anſwer : 


« tur ad depauperationem civium, Sc. —Retpontto : 
« ef utiles magnatibus, &c. et non habet concilium ecs expellendi.” 
Lit. 2: b. and the notes in 14th ed. 
yond lea, and leaves ſervants in his houſe during | 11S abſence. Dyer, 2. b. 


{vir W, 
Black- 
one (1 Bl. 
Comm. 
372.) ſays, 
that the ſta- 
tutes, prohi- 
biting alien 
artificers to 
_ work for 

themſelves, 


are generally held 
other authority to that effect. 


Sand. 1, to 
10. Std. 
388. S. C. 
2 Keb. 102. 
. Co 
2 Show. Rep. 
128. S. . 
Cited, and 
ag reed to be 
good law. 


Un this caſe 


5 Co. 
Hiſt. Chan. 12. 

Hob. 153. Parke, 152. Choſes in action belonging to an alien enemy are forfeitable to the crow, 
but there muſt be an inquiſition to entitle the king; and if a peace be made before the inquiſition i 
taken, the cauſe of forfeiture is diſcharged. Attorney- General v. Weeden and Shales, Parker, 267, ] 


2. Page's caſe, See Gilb, Hitt. View of the Exchequer, 132, 133, 134. Gill, 7 
L The king has a title before office found; the office veſts the poſſeſſion. 5 Co, , ff 


If an alien purchaſes a copyhold in fee in the name of 5. 
in truſt for him and his heirs, though it be found that the copy. 
hold was in truſt for the alien, and that J. S. had the legal «. 


tate, yet the king muſt ſue in Chancery to have the truſt exe 
euted for his benefit. 


An alien infant, under the age of 21 years, cannot be a mer. 
chant trader within this realm, nor can he enter any goods in hi 
own name at the cuſtom-houſe.J 

An alien cannot purchaſe a leaſe for years of lands, but |! 
may, if he be (a) a merchant, take a leaſe of a houſe for his ly 
bitation, for years only, and this is for the encouragement d 
commerce; for if an alien trade he muſt have an abode amoy 

; but if he (5) depart the kingdom, or die, it goes to the 
Fa not to his executors. or adminiftrators 3 becauſe it ws 
only a perſonal privilege annexed to the alien, as a merchant 
for the encouragement of commerce, and conſequently mul 


expire with him, without going to his executors or admuniſtr# 
tors. | 


Rapin, 361. note 9. Fab. Chron. This indulget 


« Cives London petunt gu'd olirnigencs mercatores expellantur a civitate, g di 
C Rex intendit quod mercatores ex!ranei pul 
2 inſt. 741.] (a) Poph. 3b. 0 
Poll. Abr. 194. muit be a merchant, (65) Not if he goet 


But by the 32 H. 8. cap. 16. paragr. 1 3. it is enacted, *T 
all leaſes of any dwelling-houſe or ſhop within this realm, 
any of the king's dominio! 18, made to any ſtranger 1 
handicraftman born out of the king's obeiſance, not being & 

nizen, ſhall be void, and of no. effect; and the perſon 
taking ſuch leaſe forfeit s 100. and the perſon letting 10% 


more; one moiety to che king, and the other to him that e 
© ſue for the ſame.” 


(ap, 1 
to be virtually repealed by the ſtat. 5 Fliz. c. 7. but there doth not appear to be and u 
1 Wooddrl. 37 73 io te | 27 mu 


Upon this ſtatute the caſe was, an action of debt was bro 
upon an obligation, and upon aer demanded of the condition, 
was recited, and it referred to indentures, which indent 
were 8 recited in hae verba; the indentures were up 
leaſe of a houſe in Huter, reſerving rent with cover al 
Sc. the defendant pleaded 32 . 8. cap. 16. and that he Wi 


ment. 
alien, Sc. and ſo would avoid the leaſe and the 8 and all If; 
ſecurity; divers exceptions were taken to this plea, I Hr le ll. 


| cafe dh not ſaid where he was an artificer, but this was -over-ruled ; for 


* it is a perſonal quality, and ſhall follow the perſon, and is uni- 
Neale verſal. 2. The defendant ought to have ſet forth and pleaded 
vifition the indenture 3 but per Cur, ſince the plaintiff has brought it 
2205 into court, as muſt be intended, and ſet it forth, the defendant 
if 7.6 may plead upon it without ſetting it forth again. 3. The plea 


is, that indentura prædicta vacua exiſ{it, and this was hkewiſe over- 


1 wy ruled; for the law is, that the indenture and bond make but 
6 = one ſecurity, and if the covenant be releaſed before breach, the 


bond will ſignify nothing. 4. This appears to be a meſſuage or 
tenement, but he has not averred it to be a manſion-houſe or 
e a mg. ſhop, according to the ſtatute; and upon this point the Court 
ds in li at firſt were divided. Keyling held, that meſſuagium is manſum, 

& qued clare conflat non debet werificare. Morton: Though me 
3 but he ſaagium be a word of art, and may be applied to other things by 
r his h. large ſenſe, as to a barn or chapel; yet in propriety it is a 
ement d manſion-houſe, and ſhall be intended ſo. Twwiſden and Wyndham, 
le among mat it ought to have been averred; for he muſt bring himſelf 


es to ths preciſely within the ſtatute, eſpecially in ſuch a cafe as this, 
le wh | where he would avoid his own contract ; but afterwards the de- 
mercham, : 


5 ſendant had judgment. - 
ntly mult 
.dminilire 


A ſpecial verdict found, that the plaintiff made a leaſe of 
z houſe to the defendant, who was ſound to be an alien artificer, 
and that this leaſe was made by indenture between the plaintiff 
| and defendant, and that there was no other ſecurity or promiſe 
made. by the defendant ; and that the defendant entered, and 
enjoyed ſo long, for which the plaintiff brought a quantum 
neut, to which the defendant pleaded on affumpfet ; and the 
matter being found wt ſupra, the Court held, that an afſump/it 
would not lie. 1. Becauſe this (a) would evade the ſtatute. 2. 


A promiſe in law (5) never takes place where there is an actual 
agreement. | 


» brokers, wn 
his indulgend 
tizens ; fol 
following Ml 
tate, quia (ih 
ranei ſunt un 
poph. 36+ 0 
t if he goed 


ted, 4 Ti 
is realm, 
- artificer,0 
ot being d 
le perſon 
letting 105 
him that 


3 
«ng as YOu and 1 pleaſe, tor ſo much as it is worth, (2) No ſuch thing. 6 Mod. 131. 


Debt upon an obligation for performance of covenants in a 
ale of a houſe, &c. the defendant pleaded the ſtatute of 32 H. 8. 
c. 16. and fect forth that he was a vintner, and alien artificer; 
end upon demurrer it was inſiſted upon for him, that a vintner is 
5 much an artificer, and within the meaning of the ſtatute, as 
« Mercer, draper, or grocer. Ch. Juſt. This ſtatute refers to 
uicther made 1 K. 3. cap. g. which prohibits alien artificers to e- 
che ay fundiert in England, wnleſs as ſervant ta a ſubje ſkilful 
m the ame art, ion pain of forfeiture of his goods 5 NOW the 
myiery of a vintacr chiefly conſiſts in mingling wines, and that 


not properly an art, but a cheat; {o the plaintiff had judg- 
nent. 


— 


t appear 10 


t was brolg 
e conditio 
ch inden 
were up" 
ith coven® 
hat he Was 
nt, and 2 
a. 


Ii 4 woman alien, be ſhe friend or Enemy, marry a ſubject, 
* LU NOt be endowed, becaule, by the policy of the common 
| * | law, 


point; for the defendant, believing that judgment would be pronounced againſt him, 


135 
two actions 
were 
brought; 
the One, 
debt ſor 
rent; the 
other, the 
action here 
mentioned. 
In both, the 
ſtatute was 
pleaded; it 
was in the 
firſt that the 
object ion 
here made, 
for the want 
of the aver= 
ment, was 
taken; for 
the other 
ſtood clear 
of that ex- 
ception. The 
opinion of 
the Court 
was not 
finally given 
on the 

ſubmitted.] 


2 Show. Rep. 
135. Pilk- 
ington v. 
Peach, but 
no judg- 
ment. 

(a) But per 
Car', there 
are other 
ways to 
evade it; as, 
to make an 
agreement 
for as long 
as you and I 


fene, at the rate of 20 l. per ann. for an aſſumpſit will lie thereon ; or, you ſhall have my houſe for ſo 


3 Mod. 94. 
Hil. 1 Jace 2. 
Bridgham 

and Frontee. 


7 Co. 25. 
Co. Lit. 31. 
As, b. Its Go 


PE — 
r 


h 
rf 
ſ 
5 
| \ 
4 
5 
f 
J. 
4 
: 
1 
q 


3 — 
CT CE TERS — 


: LOOT »\ 
_ * —— — 
men 


„ 


0 
" 


136 Aliens, 


Vent. 477. law, all aliens are difibled from acquiring any freehold amongſt 


e þ 4 0 us: dower too is an eſtate created by act of law, and therefore © 


crown, if the the law, which nl friſtra agit, ſhall not transfer an eſtate ty 
king ſur one who cannot keep it, but muſt immediately, in reſpect of 
man been. her legal diſability, give title to another: and there is a diverſity 


ſhall be en- , 
8 de- between ſuch acts of law and the acts of the party himſelf; x; 


cauſe princes if an alien makes an actual purchaſe, &c, ſo aliens ſhall not be 


DE ing tenants by the courteſy, by the ſame reaſon. 


to their dignity, unleſs to perſons abroad; and now, by a ſpecial act of parliament, not printed, 8 H.; 
12. 15. women aliens who marry with the king's licence, to Engliſt men, ſhall be endowed ; ſo of 
EF ngliſh women who marry aliens by the ſame licence : but this latter part can only be meant where 
the alien huſbands are after made denizens, that their wives ſhall have dower of lands purchaſed 
before; for otherwiſe they, having no capacity at all to hold any lands of any eſtate of freehold, en 
derive no title of freehold to their wives, and this act never intended to put them in a better con. 
dition for that purpoſe than they were before; but it muſt be intended of land purchaſed before 
their denization ; ſince as to land purchaſed after, they would not want the aſſiſtance of an act a 
parliament, being by the common law dowable of theſe. Roll Abr. 675. If one marries a woman 
alien without ſuch licence, and then ſells his lands, and after the wife is made a denizen, fit 
ſhall not be endowed, becauſe her capacity began by the denization, and ſhe was before abſolute 
diſabled to held any land; but if this marriage were by the king's licence, then it ſeems 
the wife may be endowed, becauſe being married conformable to that act, her title to done 
began preſently, and cannot be defeated by any after-a&t of the huſband's. Co. Lit. 43. a 


23 Co. 23. | 


Comp. In- Aliens ſcem not incapable [of the ſuperior eccleſiaſtical prefer 
"v6 2 ments *,] and though this practice, ſays Watſon, has always pre 
Hughes's vailed, yet, ſays he, it proceeded rather from the pope's uſurps- 
. K 1% tion, and a fubmiſſion to his pretended authority in church mat 
2 Roll. Abr. ters, than from any nice diſtinctions made uſe of between ſp 
348. 4 Init. tual and laymen, that the former would leſs diſcover the ſecrets 
5 of the realm, or tranſport the treaſure thereof to nouriſh the 
Wooddel. King's enemies, than the latter. 


377. 388. Aliens prohibited to take benefices without the king's licence. 3 R. 1. e. 3. 7 R. 
c. 12. 1 Hl. 5. c. [To the ſirſt of thele ſtatutes, it is ſaid in the old abridgement, that the Los 
Spiritual did not aſlent. | a 


[By the ſtatute of 24 Geo. 3. c. 35. the biſhop of London, ot 
any biſhop appointed by him, is enabled to ordain aliens either 
as prieſts or deacons without requiring them to take the oatl | 
of allegiance, provided that they do not officiate in any place 44 
within the king's dominions ; and further that in the letters telts 


monial of ſuch orders the name of the perſon ſo ordained be 1. ert 
ſerted, with the addition of the country to which he belongs, and} her 
the further deſcription of his not having taken the oath 01 alle occat 
glance, being exempted from ſo doing by this aCt.] | rope 


[(C 2.) How far the Laws of this Country attack 


; th 

upon Aliens. 8 

of we N alien, whilſt he reſides here, 1s generally ſubject to oll Ol 
* 3 . laws, and owes a local and temporary allegiance to the ſore : 

1 Hawk. Teign, by whoſe authority thoſe laws are adminiſtered, . / A* 
P. C. c. 1. whom his perſon and prope protected; conſeguenti "Wl ... 2 
r p property are p d 9 N 


Ann. « 16. during ſuch reſidence he commit an offence, Which in the 2 


Aliens, 


of a natural-born- ſubje& would amount to treaſon, he may be 


137 


Hob. 271. 
dealt with as a traitor z and this whether his ſovereign be in | 
ate to amity or at enmity with us. My Lord Cotes poſition, therefore, 3 Inſt. 4, %. 
ct of that an alien enemy cannot be guilty of treaſon, muſt be. taken 
verſity with this reſtriction, namely, where he invades this country, and 
If; 23 is taken in war: in which caſe indeed he is not puniſhable at all, 
wot be according to the courſe or by the rules of the municipal inſtitu- 
tions, but is to be dealt with according to the law of nations in 
„ 8 H. 5 martial affairs. 5 
4 be It is declared by ſtatute 32 H. 8. c. 16. / 9. That every alien, 
= 8 coming into the king's dominions, ſhall be bounden by and unto 
e the laws and ſtatutes of this realm. 
ter con. But a French priſoner of war, being indicted for privately Foſt. Cr. L. 
gi N ſtealing in the ſhop of a goldſmith and jeweller, a diamond ring, 188. note. 
an act of 8 © : s Moliere's 
; a Woman which by ſtatute 10 & 11H. 3. c. 23. is an offence puniſhable case. In 
pizen, the with death, the judge who tried him thought it improper to this caſe, a 
— proceed capitally upon a local inſtitution, and therefore adviſed — 
to done the jury to acquit him of the circumſtance of ſtealing in the ſhop, ſerves, the 
* ** and to find him guilty of ſimple larceny to the value laid in the humanity of 
indicement. | | : | IP 3 
] prefer more conſpicuous than the ſoundneſs of the principle, as a point of mere law. 1 Wooddeſ. 382. 
rays PD Aliens are comprehended within the ſtatute 25 E. 3. c. 4. for 2 Hawk. 
T extending the benefit of clergy, according to a very old inter- 5 . 
wt fir ' pretation of 85 . tit. Clogs, 1 ps 
e ſecret A reſident alien, it hath been adjudged, is entitled to the be- Courteen's 
uriſh the nefit of a general pardon ;, but, if he is not in the kingdom at the 180 Hob. 
| time of the promulgation of the pardon, he is not within the be- 
5. J ou of it, for he is no otherwiſe a ſubject, but by his reſidence 
nat the Los ere. 

Aliens are ſubject to, and ſhall have advantage of the ſtatutes St. 21 Jar. 
ondon, 0 2gamit bankrupts. . „ 
ens either The property of an alien, reſident abroad, conſiſting of ſtock 1 Atk. 19. 
the oall n the publick funds, or other perſonal effects in this country, 18 
any plat x hy the controul of the Court of Chancery. i 
itters teſt ut it an alien, reſident abroad, dies inteſtate, his whole pro- Pipen v. 
ned be n. 0") here is diſtributable according to the laws of the country pes = 
longs, nil dere he ſo reſided : but the reſidence muſt be ſtationary, hot Burn v. 
"th or all *Xcational, elfe the municipal inſtitutions will not attach upon the Cole, 1d. 

2 Property.) 4159 
ry attack D) What Actions Aliens may maintain; and 
| therein of the Difference between an Alien 
Friend, and one whoſe King is at Enmity with 

ject to out Ours, | — | 

to the {0\t? 3 | | 
ed, and "iN A alien friend may have perſonal actions (a), but not real; an Co. Lit 22. 
ſequent!) alien enemy ſhall not have real, perſonal, or mixed action. < 8 
in the Oy reaſon why an alien friend is allowed to maintain perſonal . at 


actions 


138 Aliens. 


[ () pon actions is, becauſe he would otherwiſe be incapacitated to mer. 
den s chandize, which may be as much to our prejudice as his; but, 


abroad. Dy. as to the allowing of him to maintain real actions, there is no 


2. b. But reaſon for it, becauſe there is no neceſſity that he ſhould ſettle 
cept hang amonglt us: an (6b) alien enemy is diſabled, from the prejudice 
of K. B. that may accrue to the king and kingdom, if he were allowed to 
and C. P. maintain any action. 

require ſe- 


curity for coſts: not, however, until bail is put in. 1 Term Rep. 267. 362. 2 H. Bl. Rep. 118, 
4 Term Rep. 697.] (5) But who ſhall be ſaid an alien enemy, and how it ſhall be tried, wide 9 Co. 
31. a. That it ſhall be tried by the record in Chancery, whether his prince is at peace or enmity 
with ours, for every league is of record; and Cro. El. 142. Owen, 45. That open acts done by 
his prince are ſufficient, and that it is not neceſſary that a war be proclaimed. Turks and Infidel 
are not perpetui inimici, nor is there a particular enmity between them and us; for the difference be- 
tween their religion and ours does not oblige us to be enemies to their perſons. Salk. 46. pl. 2. ſaid 


to be the words of L. K. Littleton. 1 Atk. 51. Vide Skin. 167. 204. 


Yelv. 108. 
Tuerlcote 

and Mori- 
fon. Bulſt. 
134. S. C. 


A merchant ſtranger ſhall have an action for ſaying he is a 
bankrupt, for by law he may have perſonal aCtions, and theſe 
words tend to impair his credit in his trade. | 


F By an expreſs law, viz. St. 31 H. 6. c. 4. redreſs is provided for aliens who are injured by the king's 
iubjects on the ſea, or in any part of the realm, 2 R. 2. ſ. 2. 3 Bulſtr. 28. | 


Ir Ed. 3. An alien friend, merchant, may upon a ſtatute extend lands, 
3 3 which the king ſhall not have upon office, and for which he 
yer, 2. b. Is . . 

ia margin. ſhall have an aſſize in cafe of ouſter; for the main end and defign 
of both the ſtatute-ſtaple and merchant was to promote and en- 
courage trade, by providing a ſure and ſpeedy remedy for mei- 
chant ſtrangers, as well as natives, to recover their debts at the 
day aſſigned for payment. 

Co. Lit. An abbot, prior, or prioreſs alien ſhall have action real, per 

was e ax ſonal, or mixed, for any thing concerning the poſſeſſtons or goods 

S.P. Mol- Of their monaſtery here in England, becauſe they ſue in their cor- 

By, 270 porate capacity, and not in their own right to carry the effects 

Ne Upon Out of the kingdom (d). 


the ſame principle it hath been holden, notwithſtanding the ſtatutes of 3 R. 2. c. 3. 7 R. 2. c. 12. 


and 1 H. 5. c. 7. that an alien, incumbent on an ecclefiaſtical benefice, may maintain an action 
concerning the glebe, tithes, &, Hughes's Parſon's Law, c. 10. Cites Dr. Seaton's caſe, M. $]. . 


B.! 


Cro. Car. 8. 


50 an alien friend may be an adminiſtrator, and ſhall hae 


oo En adminiſtration of leaſes, as well as perſonal things, becaule he 
Ae. Vent. hath them in another's right, and not to his own uſe. 
417. S. C. Cited. | 
Es. But it has been long doubted, whether an alien enemy my | 
. 75. maintain an action as executor; for on the one hand it is {aid, 
worth's that by the policy of the law, alien enemies {hall not be permit | 
Othce of ted to bring actions for the recovery of effects which may be 
Executors, carried out of the kingd to the 1 iſhment of ourſches, 
15. | gdom, to the impoveriſhmen | 
and enriching of the enemy; and therefore public utility mult ® 
Molloy, preferred to private convenience: but on the other hand it is {a 
872, Cro. that theſe effects of the teſtator are not forfeited to the king b 
41 pi way of repriſal, becauſe they are not the alien enemy's, he being 
Carter, 49. to recover tacm for others; and if the law allows an alien en! 
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to poſſeſs the effects as well as an alien friend, it muſt allow 
him power to recover them; and if it were otherwiſe, it would be 
a prejudice to the king's ſubjects, who could not recover their 


debts from the alien executor, by his not being able to get in the 


aſlets of the teſtator. 3 
If an alien enemy comes here /#b ſalvo conductu, he may main- 


tain an action; ſo if an alien amy comes here in time of peace 


per licentiam domini regis, as the French proteſtants did, and lives 
here /ub protectione, and a war afterwards happens between the 
two nations, he may maintain an action, for ſuing is but a con- 
ſequential right of (a) protection; and therefore an alien enemy, 
who is here in peace under protection, may ſue a bond ; aliter of 
one commorant in his own country. 


alien enemy, who has ſuch protection, muſt plead it. Fareſl. 150. Sylveſter's caſe. Ld. 
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191. Skin. 
370. Vide 


ſupra, tit. 
Abatement, 
B. 3. 


Salk. 46. 
pl. 1. 

Wells and 
Williams, 


Ld. Raym. 


282. Foſt. 
Cr. Law, 
186. Br. 


tit. Proper- 


tie, p. 38. 
(a) But an 
Raym. 283. 


[Bur if alienage ſimply be pleaded, it is not neceſſary to reply, that the plaintiff is not an alien enemy. 


2 Str. 1082.“ 


[It hath been heretofore holden, that an alien enemy ma 
maintain an action in this country for the recovery of a right 
claimed to be acquired in actual war; but that opinion hath been 
ſince over- ruled, and it hath been determined in the Exchequer 
chamber, that by the municipal law of this country no ſuch ſuit 
can be ſupported, 


[Record v. 
Bettenham, 
3 Burr. 
1734. 1 Bl. 
Rep. 563. 
Cornu v. 
Blackburn, 
Dougl. 619 


Anthon v. Fiſher, Dougl. Ad. 30. 


3 | 
An alien enemy, priſoner of war, is not entitled, under any 
circumſtances, to his diſcharge upon a habeas corpus. 


A foreigner is allowed to put in his anſwer to a bill in equity 
in his own language, but a iworn tranſlation muſt be alſo filed 
with 1t, 

interrogatories for the examination of witneſſes who are fo- 
reigners mutt be in Eugliſb, and being afterwards tranſlated, 
wer anſwers mult be tranilated by ſworn interpreters.] 


t 


(E) Of pleading Aliengge. 


F one born in Jerſey, or elſewhere within the king's obedience, 
brings a real action, and the tenant pleads that the demandant 
15 an alien born under the obedience of the French king, and 
out of the ligeance of, Sc. the demandant may reply, that he 
was born at ſuch a place in Euglund, within the king's allegiance, 
Ee. and ſuch hath ever been the manner of pleading in ſuch 
mie, | | 


®* 5 PP at : . . * . P 
D. If the beſt method wnuld not be, to ſay, born within the king's obedience, wiz 
venue laid by the-plaintiff in his declaration? 


** an aſſiſe tempore Fac. 1. the defendant pleaded, that the 
pmnttt was born apud E. infra regnum Scotiæ ac intra ligeantiam 
45 domint regis regni ſui Scoliæ, ac extra ligeantiam difti domint 
rev regnr ſui Angie ; and this was holden no good plea, becauic 
Wicterred ligeance and faith to Englund, and not to the king. 


In 


Anon. 

2 Bl, Rep. 
1324. 
Simmonds 
v. Du Barre, 
3 Br. Ch. 
Rep. 263. 
Lord Bei- 
more v. 
Anderſon, 
4 Br. Ch. 


Rep. 90.1 


Co. Lit. 
129. b. 

7 Co. 26. 

6 Co. 47. 

2 Keb. 98. 
Leon. 78, 
79. Carter, 
0. Raſt. 
Ent. 605. 
guod wid. 


* at, Sc. the 


7 Co. 1. 9 


Lit. Reps 
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Sid. 357. In debt on an obligation, which was for payment of rent fe- 

1 * ferved by leaſe for years; the defendant pleaded the 32 H. 8. 
c. 16. and that he was an alien artificer, Sc. the plaintiff re. 
plied that he was no alien artificer; but having laid no place 
where he was born, the replication was held bad. 


RS The defendant pleaded in abatement, that the plaintiff was an 
Poulet. Be alien enemy, born in ſuch a place in France, the plaintiff replied 


fee Raſt, that he is 7ndigena, and born at ſuch a place in the kingdom of 


— 2 = England, & non alienigena modo & formd prout, &c. & hoc petit 
ern, 3 . 


ade ©. guod inquiratur per patriam ; upon demurrer to this replica. 
the like re- tion it was holden to be ill, for that the plaintiff did not rely 


cations. 1 1 11 
* . pon the firſt part of it, that he was born in England, and fo 


tiff had con. conclude with an averment, that an iſſue might be taken by the 
eluded his other ſide, viz. that he was not born in England, and that this 


neplication matter might be triable by a proper vi/ne ; but here he hath put 


averment alien or not alien in iſſue, viz. non altenigena modo & formd, which 
enly, the cannot be tried for want of a vue, and therefore judgment waz 


megane given that the bill ſhould abate; 
7 


alienigena, had been only ſurpluſage, and helped upon a general demurrer; ſo reſolved, Carth. 253. 
Brodeck v. Briggs. Vide Comb, 212. 


* 


— 394+ Where alienage is pleaded in abatement, and the plaintiff ie. 
Ortel. 222. — <4 - . Os, A N : 
per Holt Ch. plies indigena, he may either take iſſue, or conclude & hoc party; 


Juſt. eff verificare but, if in bar, he muſt take iſſue ; and this is the 
reaſon of the difference in the two precedents in Raſtal. 


Bro. tit. If alienage be pleaded to an alien in league, it muſt be 
enten, Jo 


4 Rat. leaded in abatement or diſability of the plaintiff; but if i 
Ent. 252. be to an alien enemy, it may be pleaded either in abatement or 


65. Catt. in bar to the action, becauſe it is forfeited to the king as a re- 


a 175 priſal for the damages committed by the dominion in enmity 


n, b. with him (a). 

(a) Not to 

de pleaded to a perſonal action, without alleging the plaintiff to be an enemy. 2 Stra. 1082. Se: 
x2 Mod. 125. [In an action by an alien enemy for a right acquired in actual war, the defendant, it 
ſeems, may avail himſelf of the objection of alienage without ſpecially pleading it. Anthon v. Filter, 
Dougl. Ad. 30.1 


Weſtv. [Alienage cannot be pleaded to a ſcire facias on a judgment} 
Ld. Ra, £ for the plaintiff having been admitted to be able to recover judg- 
$53-] ment, cannot be diſabled from having execution upon it by mat. 


ter which was precedent to it.] 
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Ambaſſadors. 


N (a) ambaſſador is a perſon ſent by one (5) ſovereign 

prince to another, to tranſact in the place of his ſovereign 
ſuch matters as relate to both ſtates. The manner of appoint- 
ing and receiving publick miniſters, their duty, power, and 
privileges, Oc. being chiefly regulated by the civil law, or 
law of nations, I muſt refer to other books for thoſe matters, 
and ſhall here only inſert what ſeems moſt worthy of notice in 
our law books; obterving that our law herein pays the greateſt re- 
gard to rules preſcribed by the civil law and the law of nations. 


(a) Differs 
ence between 
ambaſſador 
ordinary and 
extraordi- 
nary» 
Molloy, Bk. 
1. C. 10. 
An agent re- 
preſents the 
affairs only 


but an am- 


baſſador the 


grandeur of his maſter, Molloy, ibid. (5) By the law of nations, none under the quality of a ſovereign 
prince can ſend ambaſladors. Tbid. And it is ſaid by Lord Coke, that there can be no ambaſſador without 
letters of credence from his fovereign to another that hath a ſovereign authority. 4 Inſt. 153. But 
the electors and princes of the empire ſend or receive ambaſſadors, touching matters which concern 
their own territories Molloy, ibid. And fo the Hans towns, being free imperial cities, have the 


ſame regalia by preſcription or grant. 1bid. But a king deprived of his kingdom and royalty, hath 
loit his right of legatiun. Molloy, Bk. 1. c. 10. f. 5. in margin. 


lezate.. 4 Inſt. 153. 
4 Inſt. 156. 


An ambaſſador cannot, as procurator, exhibit a bill in our 
courts for a certain number of his fellow ſubjects, without an 
authority from them; for every procurator mult ſue in the name 
of the principal; and cannot be ſuch without his allowance; nay, 
the king cannot make a procurator for all his ſubjects, without 
their conſent, nor would a releaſe, ſentence or diſcharge againſt 
ſuch a one be a diſcharge againſt the principal: alſo the office 


If ſent from a king or abſolute po- 
tenitate, though in his letters of credence he is termed an agent or nuncius, yet he is an ambaſſador or 

Ambaſſadors were ſent to the pope, being a temporal prince, and alſo his am- 
oalſadors received here, who were ſworn not to attempt any thing prejudicial to the king or kingdoms 


Hob. 78. 
113, 114. 
Don Diego 
Servienti de 
Acuna, the 
Spariſh am- 
baſſador, and 
Sir Richard 
Bingley. 


ot an ambaſſador doth not imply a private procuration, but for 
RY 


de publick; and not for a particular ſubject, otherwiſe than it 
concerns the king and his miniſters to protect him in foreign 
xmgdoms in nature of a negociation of ſtate; and therefore, 
tough he may proſecute and defend for a private ſubject at 
ine council-table, which is a court of ſtate, yet when he comes 
to lettled courts he mult obſerve the eſſential parts of their pro- 
ceedings. | 

In the Biſhop of Re/s's caſe, ann. 13 Fliz. the queſtion being 4 108. +52. 
an legatus, gui rebellionem contra principem ad quem legatus concitat, 3 5 *. 
ali privilegiis gaudeat, & non ut Hſtis penis ſubjaceat, it was re- f. 9. S. C. 
lolxed he had loſt the privilege of an ambaſſador, and was ſubjeCt cited, and 
to pumſhment. . | (aid, 2908 


£23709! hy | - 5 4 ambaſſadors 
nk by the law of nations, be defended when they act againſt the ſtate, or perſon of the king with 
ich rende; and vide 3 Bulſt. 28. and Roll. Rep. 18 5. in which laſt book, the king's attorney 
aks a difference between a conſpiracy to kill the king and other treaſons committed by an ambaſſador. 


4 A. is ſent as ambaſſador of the king of Morocco to the States, 4 Iaſt. 152. 


n v tha . _ 4 - 1 
and by nem accepted as an agent, and there being war between eee, 
| 10 C caſe, by the 
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Ch. fuſt. the king of Moroces and the king of Spain, the king of Moroes 
Maſter of makes a commiſſion to A. to take Spaniards, and their goods; and 
the Rolls, a ? | k 

and the the king of England grants him letters of ſafe conduct as a pub- 


Judge of the lick miniſter, and the States licenſe him to levy men, to furniſh 


U 
Yr; 


dmĩ f : 8 
— ſhips, c.; and there being a league between England and Spain, ” 
ference to and England and the States, and war between Spain and the 5 
e 1 og States, A. takes at the Canaries a Spaniſh ſhip laden with goods, Vo 

ords of the > : : | 

' Courcy and by ſtreſs of weather is driven to P/ymouth, he ſhall not be 3 
vpon the tried as a (a) pirate here; for by the law of nations an ambaſſa- « 
ach | the dor ought to be fafe and ſure in every place. 4 
an! Am- ; ; f . 
baſſador, to proceed againſt him as a pirate upon the ſtatute 28 H. 8. cap. 15. Roll. Rep. 175. S. C. Zo 
cited. 3 Bulſt. 27, 28. S. C. cited. (a) But per Roll. Rep. it was agreed by the civilians, that he ue 
ought to proceed civiliter for the goods, becauie in jo amici; and 3 Bulſt. 29. A ſuit beine in the 

court of Admiralty againſt ſeveral merchants that had bought goods, the civilians held, becauſe they held 
were bought in ſol5 amici, proceeding might be for them in the court of Admiralty z and it is ſaid, that naty 
accordingly the Court denied a prohibition : But, per 4 Inſt. 154. though this was the opinion of ſome ceſe; 
of the civilians in Palache's caſe, yet the contrary had been refolved, 2 Jac. 1. 6a. 
; m 
4 Inſt. 153. If a man that is baniſhed is ſent ambaſſador to the place from Eng: 
which he is baniſhed, he cannot be detained or offended there. Tp 

"ds 317- A bill was exhibited in Chancery againſt one, then ambaſlador Lord 

IRIngton . . . 2 
#906 ee at the court of Spain; an order was obtained, that all proceedings for 
Formerly it ſhould ceaſe until his return from his embaſly ; and, on motion to al 
en i diſcharge the order, it was agreed on debate, that a protection Ther 

reaſon to . . . . OD 
kill the lies for an ambaſſador, quia profefurus, or quia moraturus, and 4 But 

: | 2 | Creta] 
king's am- that at law he may caſt an efloin for a year and a day, and may 5 

batador- afterwards renew it if occaſion continues; and the Court ordered minzl 

Jide 3 Int. tered 

8. de Co. the proceedings to ſtay for a year and a day, unleſs the defendant ined, 

Lit. 30. ſhould ſooner return into England. . 

4 Int. 153. If a foreign ambaſſador (being pro-rex) committeth a crime 

e "__ which is contra jus gentium, as treaſon, felony, adultery, &'c. he g 5 

f. 15. Same loſes the privilege and dignity of an ambaſſador, and may be = 

e puniſhed here as any other private alien, and is not to be re- : 7 

Toll. Rep. 4 <p A. f W x 0 

155. Same manded to his ſovereign but of courteſy. 125 

rule agreed by the civilians. So, 3 Bulſt. 28. Hawk. Pp. C. 51. S. P. Foſt. Cr. L. 187, 188. [In 6 

the caſe of the King againſt Guerchy, the Attorney General, under the direction of the Court of K. B., Nil 

granted a oli proſe ui, on an indictment againſt the French ambattador for an attempt to aſſaſſinate " he 

M. D' Eon. it dees not appear, from the report, whether this direction was given upon the naked & tle 

ground of the detendant's protection from his character as ambaſſador, or whether the judgment of te it £ 

Court were not infiuenced by the foecial circumftances of the caſe, which induced a ſuſpicio that tie 0 

prot cution was a groſs calumny upon the defendant, and inftituted and k2pt on foot mercly i the put " the 

poi of dejatning aim. I Bl. Rep. 545+] : " Up 
. . ; ; * all 

1 Int, 153: So, upon contracts which are good jure gentium, he muſt anſwer, ; | 

ut, in Mol- | W ; ew 

toy, Bk. 1. c. 10. f. 16. it is faid, that moſt certainly by the civil law, his moveables, which are i | G 

counted an accefiion to his perſon, cannot be ſeized on as a pledge, wr for payment of debt, :Nough h, * hi 

leave of tne king or itate where ne reſides; for ail coercion ouglit to be tar from an ambaſtador, as wy . * l 

taat which touches his neceſſaries as his perſon; if therefore he i;ath contracted a debt, he is to pe calicl ' tion 

upon kindly ; and if he refuſes payment, letters of requeſt ace to go to his matter, fo that the Ke " of f. 

courts may be taken with him as with debtors in another territory; and notice is taken of the * 0 

of my Lord Coke, which ſcems to the contrary 3 and 4 Biftit, 28. t is agreed by the civians, that One 

the perſon of an ambaſſador cannot be arreſted. [An ejectaient brought, and le't at the houſe 0 gh. Chance 

annbalſfador, conceived no breach cf privilege in the cafe of Moat. Colbert for Verk-houſz. XI. 8 dive 7 

Car. 2. B. R. Molloy, Bk. 1. C. 10. f. 15. in marg. Go 

„ . *3 + : 7 SS 

4 In#. 103. But if a thing be only malum probibitum by act of parliament, We end 


eve O19 „ {2 . = N 5 ; * . "| * 
. . o, private law or cuttom of the realm, and not matum in /e jure g 
. 11 N 
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wm, nec contra jus gentium, an ambaſſador reſiding here ſhall not. f. 13. Same 


"(9 ; rule cited. 
" be bound by Its Roll. Rep. 175. The ſame rule agreed by the civilians, 
be 


in And now by the 7 Ann. c. 12. it is declared, © That all writs 


(a) A certi- 


11 « and proceſſes that ſhall at any time be ſued forth or proſecuted, —— 
0 «© whereby the perſon of any ambaſſador, or other publick mi- as a me- 
4 « niſter of any foreign prince or ſtate, authorized and received as aal ſer- 

"ug « ſuch by her majeſty, her heirs or ſucceſſors, or the domeſtick (a) ee — 
a « ſervant of any ſuch ambaſſador, or other publick miniſter, Barnes, 350. 
« may be arreſted or impriſoned, or his or their goods or chat- On mo : 
« tels may be diſtrained, ſeized or attached, ſhall be deemed — ay 
90 and adjudged to be utterly null and void. | this Raw 
: | h the Court 
* = a, that it was not neceſſary to ſhew that he actually lived in the houſe, but that he muſt ſhew the 
wh zur of his othice, that the Court may judge of it; alſo that he is not ſuch a one as comes within the 
7 ceſcription of any of the ſtatutes ag ainſt bankrupts. Fitzgib. 200. 2 Str. 797. Ld. Raym. 1524. 
(a, Tem. Hardw. 3, 4. 3 Burr, 1677. See 10 Mod. 4, 5. [He muſt alfo ſwear to the actual per- 
formance of the ſervice. 3 Burr. 1731. But where one ſwore poſitiveiy to an actual engagement as 
from Srglich ſecretary to the Bawarian miniſter, and to the actual performance of that employment, the 
Cour: of King's Bench thought themſelves bound to allow his privilege, though it appeared that he had 
TE. formerly been a trader, and there were ſeveral] other ſuſpicious circumſtances. 3 Burr. 1478. 

Aador Lord Mansfield was clear, that an officiating land-waiter at the cuſtom-houſe could never be eſteemed a 
dings ee domeſtick of a foreign miniſter. 1 Burr. 401. Nor can a purler of a man of war. 3 Will. 33. 
me Nor a trader reſiding at his own houſe, his ſuppoſed maſter being abroad. Barnes, 374. Nor can an 
10N to wmvaſador take one into his ſervice for the purpoſe of ſcreening him from his creditors. 3 Burr, 1676. 
econ Therefore, the perſon claiming privilege muſt ſwear that he was in the ſervice at the time of the arreſt. 
| nd 4 Purr, 2015. Q: Whether an ambaſſador can retain one in the character of phyſician? bid. A ſe- 

J 4 | dre to a foreign miniſter is privileged, though his name be not regiſtered in the office of either of 
d may e ſecretaries of ilate, the ſtatute requiring that only for the purpoſe of proceeding againſt the parties cri- 

xrdered minzily. 3 Ter. Rep. 79. 4 Burr. 2017. S. P. Therefore, though his name be not regiſ- 

endant res, the ſheriff mutt execute the proceſs, notwithſtanding the production of a certificate. 1 Wilſ. 20.4 

_ « Provided, that no merchant or other trader whatſoever 
5 "x within the deſcription of any of the ſtatutes againſt bankrupts, 
5 * who hath or ſhall put himſelf into the fervice of any ſuch 
* 1 © ambaſſador or publick miniſter, ſhall have or take any manner 
FM Got benefit; and that no perſon ſhall be proceeded againſt 
| " a5 having arreſted the ſervant of an ambaſſador or publick mi- 

NT by © niſter, by virtue of this act, unleſs the name of ſuch ſervant 

TO aw - . . . . 

3 afſaflinate be ſürſt regiſtered (5) in the office of one of the principal ſecreta- [(3) If net 

n the naked * ries of ſtate, and by ſuch ſecretary tranſmitted to the ſheriffs AY A 

te I 3 . . . 
mer * of London and ATiddleſex for the time being, or their under- ; 


C10 ory , . 

io the pur» * kkeritts or deputies z who ſhall, upon the receipt thereof, hang 
| up the fame in ſome publick place in their offices, whereto 

all perſons may reſort and take copies thereof without fee or 

" reward, | 


* The perſons who by ſuing out writs, fc. violate this law, 


ſt 4 Iſwer. 


ich are &. 


+ 


55 -hougi by 


dur, as vel ö which is declared a publick act, to be puniſhed at the diſcre- 
is to be Cali tion of the two chief juſtices and lord chancellor, or any two 
dot that One protected by the Genceſe ambaſſador brought a bill in 
+ houſe er, and was ordered, though after (e) anſwer put in, to 
ow IT. „% Iecurity to anſwer the colts, in the ſame manner as if 

© "cre a foreigner; becauſe by the above ſtatute all proceſſes 
arliament alt amballadors and their ſervants are made void ; ſo that 
jure get | | 


if 


41 hy 


though his 
name be re- 
giſtered, he 
is not within 
the act. 
Fitzg.200.J 
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350. Pis 4n 
Goodwin 
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2 Wil. Rep. 
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2 like order if the bill ſhould be diſmiſſed, no proceſs could iſſue againſt 


faid to be him. | 
made by my 

Lord Cowper, after anſwer put in, Trin. 1709. between Barret and Buck. (c) But it has been denied 
in the Exchequer, even before anſwer, RE in the bill was for an injunction to ſtay the defendant's pre. 
ceedings at law in ejectment, becauſe the plaintifF was in a manner forced into this court, (vize the Ex. 
chequer,) and did not come in originally, Bunb. Rep. 272. pl. 349. If the motion be before an. 
ſwer, the defendant will not be obliged to put one in, unti] the plaintiff give bond with a ſurety to the 
ſenior fix clerk not towards the cauſe in 401. penalty for anſwering coſts. 2 Will. 452. pl. 142. 
_— 175, pl. 89. (4) A depoſit in money will not be permitted inſtead thereof. Bunb. Rep, 3% 


pl. 53+ | 

[Barbuit's LA conſul, or any perſon acting in an office of that kind, it 

1 ſeems, is not entitled to privilege. 

281. The privilege of a publick miniſter is annexed to his ſituation; 

Ipid.] it is the privilege of the ſtate that ſends him, and not that of the 
individual: he cannot therefore wave it, or forfeit it by becom. 


ing a trader, c.] 


Amendment and Jeofail. 


2 , A X r ee. 7. S 


, uA u . pe He Ae, lee, e * 


5 Liter Torn Vs u , AIC 2 
Fru e S > Ca 2 e 1D, EWA 


AY OE mes 4. Ct 2 A 
(B) The ſeveral Statutes of Amendment Bn Tofail, 


(C) Whether the Statutes of Amendment extend to 
the King, or to any Criminal Proceedings. 


(D) In what Caſes the Proceedings in Civil Cauſes 
are amendable, and the Manner thereof, as by 
. amending one Part of the Record by another 
And herein 
1. Of the Original Writ and Proceſs. 
2. Of the Imparlance Roll, 
3. Of the Plea Roll. 
4. Of the Jury, Procefs, and Ni Prius Roll. 
5. Of the Verdict. 


(F) What Defeats may be amended, or are aided 
aſter Verdict: And herein 
1. Of the Want of ſufficient Certainty in the Plaintil 
Declaration in not ſetting forth his Cauſe. 
2. Of Repugnancy and Surpluſage. 
3. Of Inſufficiency in the Defendant's Bar. 
4. Of immaterial and informal Iſſues. 
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F) Of amending the Judgment, 


(G) At what Time the Amendment muſt be made; 
and therein of Records removed out of inferior 
Courts, and the paying of Coſts. 


| (HT) Where Records defaced by Deſign 0 or Accident 
will be ſet right and amended. 


(J) Of Amendments in Equity. ] 


(A) Of Amendments at Cre Law. 
/ Kee Gui HE A 
N 4a an. „ A 2 034 . 3 Ke.. 
T common law there was but little room for amendments, Britt. 2. | 
A as appears by the ſeveral ſtatutes of amendments and jeofails, * Co. 156. | 


This or- 
and likewiſe by the conſtitution of the courts; for ſays Britton, 9 


the judges are to record the parols deduced before them in judg- E. 1. was 
ment; 7 ſays he, E. 1. (a) granted to his juſtices to record ke ms 
the pleas pleaded before them, but they are not to eraſe their re- that when 
1 nor amend them, nor record againſt their enrolment, nor Ch. Juſt. 


ny way ſuffer their records to be a warrant to juſtify their own las bam, in 


his reign, 
midoings. moved with 
, compaſſion 
+ for the circumſtances of a poor man who was fined 13 8. 44. eraſed the record, and made it 6s. 8 d. 


be was Aned 800 marks. 4 Init. 255. 


Hence it appears, that regularly at common law, neither falſe 9 H. 7. 16. 
tend to 3 the omiſſion of a word, ſyllable or letter, or other de- b. 4 H. 6. 


16. b. 
. fect or variance from the approved and legal forms, were 3 Oh. 209, 
" | anendable. 22 
6 P. C. 192. 
Caules but out of this general rule there are the following excep- 3 Co. 13 
; h 157. 
„ As Y tons: 1. All miſtakes were amendable the ſame term, be- Blackmore's 


nother! cauſe it is a roll of that term, and ſo in the bieaſt of the court aſe. 
| Curing the whole term, and then a new roll might be brought f in 
he t cauſe and conſequently the ſame roll may be amended. 
That part of the count which records the writ was amendable 3 Co. 156. 
© common law, though of a ſubſequent term; becauſe the re- 1 


Pide 
ording of the writ was ſurpluſage, and the judges were not to — Car. 
ord. againſt a former record. | 144. Sand. 

317. [In 


" att 00s, while the proceedings are in paper, miſtakes are amendable at common law ; and it has 
e done whe:e ſeveral terms had elapſed firfre the commencement of the ſuit, and iſſue had been 
are aided he 1 1299. So where the record had gone down to trial, and been afterwards withdrawn. 
ur, 2 — 


+ But this is a matter of diſcretion in the Court, and a ſimilar application has been re- 


led 
21 erm aps 707. 4 


s H 
e Plaint * eſſoin, if the plaintiff's name were miſtaken, or if 1 it was 2 — * 
de as guardian, when there was no guardian in the writ, was ph 9 
ken}, at common law, becauſe ſuch an eſſoin was contrary ment, 7. 61; 


e Writ, and conſequently an enrolment of it would contradict 2 4 
lormer Writ, | == 26. 
el. I. L J. Continuances 


(F) 
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8 Co. 156. A. Continuances could be amended at common law; as whets 


b. Roll. J. brought a bill againſt B. who vouched C. who entered into ” 
Abr. 899. . . . - a . d © $5. (c 
Vide for this Warranty, and pleaded to iſſue; a venire facias, and a jurat imer 
Oro. Eliz. A. and B. was put in, which ura? ought to have been between os 
619. Stile, A. and C.; and becauſe it appeared by the record of the iſſue, and i 
339 Yelv. > 8 . d h ; . . N If 1 h 5 , c 
155. the award of the venre factas, and the venire itſelf, that the ſurat 
2 Mod. 316. ought to have been between A. and C. this was amended, other. 5 
55 1 * wiſe it would have been an enrolment againſt a former record, us. 
Stra. 139. 2 Stra. 734. oh 
. . 0 
8 Co. 156. In the caſe of the king the writ was amendable where the : 
tial © fault was in the ſorm, as in a guare impedit brought by the 5 
* . 55 1 0 * . : 
king, the writ was preſentere inſtead of preſentare ; and it waz 52 
amended ; for 1? could not be intended that the original inſtitu- Yo 
tion of the Court was to deſtroy or leſſen the prerogative of the ; . 
. | Cc 
king. n 
FB . 1 * 1 
PPV 5 
the av 2 Ae eee, Az HE F e EE . 4 
(B) The ſeveral Statutes of Amendment and Teofall, _ 
; ound 
5 3 heir e- $7 
III. tying down the Courts ſo ſtrictly not to alter their re- p 
cords after the firſt term was found very inconvenient, and uy 
many judgments were reveried by the miſpriſion of clerks, &. Th 
wherefore it was enacted, "On | 
(a) The « By 14 Ed. 3. c. 6. That by the miſpriſion of a clerk in any] . I 
W 570” © place whereſover it be, no proceſs ſhall be annulled or di-. A 
rued this : ; . . 2 : On 
latute 10 f. “ continued by. miſtaking in writing (a) one ſyllable 0 one Tor 
vourably for © letter too much or too little; but as foon as the thing is pil. R 
on ſuiers, cc ceived by challenge of the party, or in other manner, it ſhal 3 1 
that 70 . , Ss | ; 
ous Fart c be haſtily amended in due form, without giving adyantage nf ( 
| ; 
to a word. 8 © to the party that challengeth the fame becauſe of ſuch mit _ ©. * 
BEE © ce: icon © tried 
But they K 2 : 0. " 2ttor 
were not agreed whether they could make theſe amendments as well aſter judgment as before, $ 00 TW 
157. b. which occafioned the 9 H. 5. c. 4. by which it is declared, that the judges ſhall have the (and ng; 


. £ 3g . } eu! 0 1 
power as well after as before judgment, as long as the record or procet> is before them; and this ſta un With 
is confirmed by 4 H. 6. c. 3. with an exception, that it ſhall not extend to proceſs on outlawry, drt 


2 44 8 3 N 7 1 tio +) . 
records or proceſſes in Wales. But according to 2 Sand. 40. this laſt exception, and the like except the ſpecial 


in 8 H. 6. c. 15. ſeem to be annulled by the ſtatute of 27 H. 8. c. 26. by which it is enacted, tl bdonſuit 3 
the laws of Z ngland mall be uſed, practiſed and executed in F/alcs> = inquiry 
| feel, and 

8 Co. 157. Though theſe ſtatutes gave the judges a greater power thy 1 
#5 poo they had before, yet it was found that they were too - MX 
il writ crampt, having authority to amend nothing but proceſſes, w. q lh ade by 
nature they did not conſtrue in a large ſignification, ſo as to compn 2 = 5 
a 9 hend the whole proceedings, but confined it to the meſne prog wit, A 
within the and jury proceſs: wherefore to enlarge the authority of ü K.. 
4" 90 By the 8 H. G. cap. 12. it is enaCted, That for error 5 5 BI 2 
12 Mod. © in any records, proceſs, or warrant of attorney, _— xs 1 
523. Ld. c gr judicial pannel or return, by razing or interlining, or b I 10.161. 
. dition, ſubſtraction, or diminution of words, letters, fil 5. Cro, j. 
« c. no judgment or record ſhall be reverſed or an nalled, 8 by t 

« the judges, in any record, proceſs, word, plea, wartan ahi, 


4 aꝗtorm 


9 
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attorney, writ, pannel or return in affirmance of judgment, may 


147 


4 « amend all that which to them ſeems to be the miſpriſion 
th « of the clerk, (except appeals, indictments of treaſon, felony 
oy « and outlawries of the ſame, and the ſubſtance of the proper 
al « names, ſurnames and additions left out in originals and exi 
oa « gents, contrary to the I H. 5. c. 5. and other writs containing 
5 00 proclamation ) and if certified defective, the parties in affirm- 
1 « ance of judgment may alle e the variance between the re- 
: « cord and certificate, and if found and certified it ſhall be 
« amended. | 
the « By the 8 H. 6. cap. 15. the judges in any records or pro- 
| the t ceſſes before them, by error or otherways, or in returns of 
Sa « ſheriffs, coroners, bailiffs of franchiſes, or others, may amend 
ſtty- the miſpriſion of the clerks of the courts, or of the ſheriffs, 
* « coroners, their clerks and other officers whatſoever, in writing | 
© a letter or ſyllable too much or too little.” 
As theſe ſtatutes extended only to what the juſtices ſhould 
ofail: interpret the miſpriſion of their clerks and other officers, it was 
found by experience, that many juft cauſes were overthrown 
„be want of form, not aided by any of theſe ſtatutes, though 
ects they were good in ſubſtance : wherefore for further relief of 
hy = ſuitors, | | 
„ Le The 32 H. 8. cap. 30. enacts, “ That if (a) any iſſue be (5) on this ſta- 
. „tried (e) by the oath of twelve men, for the (d) party plaintiff fuse gene 
w * or demandant, or for the party tenant or defendant, in any 1 
or © courts of record, judgment ſhall be given, any miſpleading, tor, has the 
or 0 © lack of colour, inſufficient pleading, or jeofail, any miſcon- following 
b ei © tinuance or (e) (7) (g) (Y) diſcontinuance or (i) miſconveyin ap 
it (hall 7K. | ying Dany, Abr. 
of (+) (/) proceſs, misjoining of the iſſue, (n lack of warrant 352 
ame i « of attorney of the party () againſt whom the iſſue ſhall be OHA My 
ach m tried, or other negligence of the parties, their counſellors or the f & 
mM Es had or made to the contrary thereof notwithſtand- arms is not 
che ing; and the judgment ſhall ſtand according to the ſaid verdict, e 
d this tun without reverſal.” | muſt be one 
W e | . 
ke epi tie ſpecial matter alleged. Cro. Jac. 599. and vide Sand. $1, 82. (5) But if in 1 che palit 
enacted, Wl bh nanlult atter evidence, and the jury aſſeſs damages for the avowant, this is no trial within the act; for 
be inquiry of the jury is only in nature of an office of inqueſt. Cro. Eliz. 339. adjudged, 412. ad- 
ed, and vid? Goulſ. 49. Hob. 69. (c) So that an iffue upon ul tel record is not within the act. 
er tha u Co. 3. a. Cro. Jac. 304. (4) In treſpaſs againit A. and B., A. pleads not guilty, and B. confeſſes 
owe | be ation, and a writ of inquiry is awarded upon the roll, but after gucad B. there is no continuance 
t00 muc ered, and after the ifſue is found for the plaintiff, admitting there is a diſcontinuance guoad B. yet 
ſſes, Wich dea by the ſtatute; for B. was party to the original, and is privy to the verdict, being liable to the 


amazes, Sir John Haydon's caſe, 11 Co. 6. b. adjudged. Roll. Rep. 31. adjudged, and wide Cro. 
* 304, and vide Cro. Car. 313. — But an ifſue between the demandant and vouchee, is not within 
at, And Kelw. 207. b. 5 Co. 36. b. 11 Co. 6. b. but per Hob. 281. this opinion is queſ- 
el, it not being ſaid party to the original. (e) If as to part the defendant joins iſſue, but ſays 
Dans as to the reſt, and this iſſue is found for the plaintiff, he ſhall have judgment. Gomerſal and 


o compi 
ſne proce | 
ity of 


weft, 11 Co. 6. b. 2 Leon. 194. Godb. 55. So 2 Roll. Rep. 161. Cro. Jac. 353. Hob. 187. 
or aſſign 281. 39. and vide Goulſ. 109. Bulſt. 25, Cart. 51.—But if the matter is pleaded to the whole, 
ginal W * in faQ but in anſwer to part, this is a bad plea, and not helped by the ſtatute. Hard. 337. 

jt h y dis extends as well to thoſe on the part of the plaintiff as on the part of the defendant. 2 Roll. 
) 1 3 161. (g) Diſcontinuances after, as well as thoſe before verdict, are within this at. Cro. Elis. 
ters; tit Fe Cro. Jac. 528. and wide Cro. Car. 236. Cro. Jac. 211. Cro, El. 320. (5) Diſcontinuances 
nulled, fegedea by che ſtatute, but not imperfect verdicts. 2 Leon. 196. Cro. El. 133. Godb. 57. 3 Lev. 55. 
rrant bar if upon an information of uſury the Court awards a ſubfœna againſt the defendant, this is nota 
wy torn! Reying, but a diſorderly proceſs, and not aided by the ſtatute. Topliff and Waller, And. 48. 
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& aGjudged. Kelw, 214. adjudged, and there ſaid this is no more helped by the ſtatute, than if {4 
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eiectment the Court ſhould award a petit cape, or in a real action a diſtreſs or attachment; for ſug 
diſorders were never intended to be redreſſed by the ſtatute, and wide Cro. Jac. 89. where one proce 


does not warrant the other. — So when a wenire is awarded to a wrong officer, and he returns it, ax Moo 


thereupon a trial is had, this is a miſ-trial, and not helped. Brown. 134. Cro. El. 574. 586. Mor Cto, 
356. pl. 482. Yelv. 15. 5 Co. 36. b.—But that miſ-trlats, as where the venue was awarded of; 85 
wrong place, Sc. were not aided by this ſtatute, wide Cro. El. 468. Goulſ. 38. Winch. 69. 4 Leon. Rep. 
35. Cro. Jat. 647. Lit. Rep. 365. Moor, 91. pl. 212. Kelw. 212. 5 Co. 36 b. (&) But if ther quit) 
be any defect in an or ginal, or in the return thereof, it is not helped by this act. Kelw. 2097, And. 2 Jac. 1 


ever a; 


) As if a diftringas is awarded where it ſhould be an habeas corpora, Savil. 37. (m) Vide Leon, 55 


Cro. El. 145. 153. where the entry was, that the defendant cbtulit ſe per Higgens attor' ſuum, withox ther 
ſewing his chriſtian name; and it was argued that it was helped by this ſtatute; and in Cro. El, 153 ctlped 
It was ſaid, that if there were any warrant of attorney, and his name 2ppeats, then it may be amended * 
by it; but for this wide Roll. Abr. 289. Leon. 175. and wide 18 El. c. 14. by which a proviſion i; 3 
made apainſt the want of any warrant of attorney. (u) But if the judgment is not given upon the aße 
verdict, it is not within the act; as in debt againſt an heir upon the bond of his anceſtor, he pleads rien ” 5 

uch: 


Per deſcent, except twenty acres in D. and the plaintiff replies he hath more in S. upon which they ar 
iſſue; and it is found for the defendant, but the plaintiff takes judgment upon the confeſſion of the 
aſſets. Mollineux and Mollineux, Yelv. 169. reverſed by reaſon of a diſcontinuance; Cro, Jac. 246, 
reverſed accordingly, and faid the ſtatute muſt be intended where the verdict is the occaſion of the 
Judgment, and wide Cro. Jac. 211. Cro. El. 339. 412. [N. B. This laſt point was determined on the 
ſtat, of 18 El. c. 14+] | 


This ſtatute, though much more extenſive than the others, 
and though it very much enlarged the authority of the Judges in 
amendments in miſtakes, yet it remedied no omiſſion but one, 
which was the party's own negle& in not filing his warratt 
which ſhould not after verdict prejudice the right of the part 
that had prevailed ; therefore to remedy the omiſſions which 
the prevailing party might have been guilty of, as well as the 
other ſide, » | | | 

(a) But if By the 18 E/:z. cap. 14. it is enacted, „ That after verdid 
ck ge « given in any action, ſuit, bill, plaint or demand in any court 
and C. 4 of record, judgment (a) thereupon ſhall not be ſtayed or u- 
pleads not (c yerſed for want of form touching falſe Latin or variance from 
7 «© the regiſter, or (6) other faults in form, in any writ original . ;.. 
for him, but or judicial, count, declaration, plaint, bill, ſuit or demand; 
2gainſt the « or for (e) (d) want of any writ (e) original or judicial, or by 
_ „ „ reaſon of (J) any (g) imperfect or (5) inſufficient (i) return af 
judgment by * any ſheriff or other officer, or for want of any warrant of at 


default, the ( torney, or for any fault in proceſs, upon or after any aid prier 


an t and voucher.” or pl 
original may | iſe, 
be aſſigned for error; for the verdict being found for A. he is out of the caſe, and it is as if the adi if; 
had been brought againſt the other two only; but if the verdi had been for the plaintiff, the want d + on 
the original guoad the other had been cured. 1 Lev. 210. (+) But the omiſſion of vi & arm in um 
declaration of treſpaſs is ſubſtance, becauſe that is the inducement for the king's fine. Cro. Car. 407+ rant 
March, 140. Cro. Jac. 443. 526. 536. but wide Cro. Jac. 130. 2 Roll. Rep. 28 5.— 80 is the affign- keclar⸗ 
ment of a breach upon a recognizance for good behaviour. Cro, Jac, 412. (c) Leon. 30, 31+ Fi : ar: 
where the original was determined and not revived. (4) An ill writ in ſubſtance, or a good writ wha any 
warrants not the declaration, is not aided by the ſtatute. Cro. El. 722. Goulſ. 126. Velv. 108. 20% ire 
Sid. 84. 5 Co. 37. b. 3 Bulſt. 224. Roll. Rep. 432. - When the variance is ſuch that it ſhall bd * 5 
taken as no original. Cro. El. 204. Hob. 251. Cro. Jac. 654, 655. Cro. Car. 327. Cio. El. 286 E U 
3 Mod. 136. 10 Mod. 318. 368. 11 Mod. 68. pl. 3. 171. 230. 240. 12 Mod. 235. Fitzg-9 C) | 
2 Roll. Rep. 382. 5 Co. 37. b.— But not ſo where the vitious writ is certified to be the writ fe Places | 
which the proceedings were, and that there is no other. Cro. Jac. 185. 479. 664. 675. Palm. 4254 * 
Brownl. 96, 97. Cro. Car. 272. 281. Jones, 304. Latch. 116. Yelv. 109. — But where it f . 
there was a good original, no averment ſhall be taken that the proceedings were on the vitious ood _ 
Cro. Jac. 597. Palm, 428.— And in ejefment, where the declaration recited the original to be ſum! Moved 
nitus eff, there being none upon the file, the Court would not intend a vitious one; but that there # ta 6 
a good one, which is loft; and that the plaintiff's clerk miſtook in the recital thereof. Redman and i the 
Edolph, Sand. $17.—So the want of a venire, diſtringas, Sc. is aided, but not a vitious one; * * Tetu 
where a vitious one ſhalt be taken a3 one, vide Crd, El. 467. Owen, 59. Moor, 465. * Wther 0 


11 
Wappen 
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rocels Moor, 684. pl. 944. and wide Cro. El. 215. 257. 259. 422. 433. 781. Cro. Jac. 65. 162. 396. 

by Cto, Car. 90. Moor, 402. pl. 535. 623. pl. 852. 696. pl. 967. Godb. 194. Leon. 329. Bulſt. 130, 

Wi 131. 3 Bulit. 180. Brownl. 78. 97. Velv. 69. Roll. Rep. 22. Stile, 8. 483. March, 26. 2 Roll, 
of 2 


L Rep, 235. (e) The want of a bill on the file, which is in the nature of an original, js aided by the 
Leos. 


f there 
nd. 27. 
Ns 175. 
without 
I. 15% 
mended 
viſion is 
pon the 
ads rien 


lac, 129. to the contrary is not law, =-Quere of the want of a plaint in inferior courts ; but how= 
rer an erroneous plaint is not helped. Cro. Jac. 108, 109. Stile, 115. Roll. Rep. 338. (Ff) But 


lelped. Roll. Rep. 295. 5 Co. 41. Cro. El. 310. 50g. Velv. 110. Cro. Jac. 188, 189. (g) Vide 
dle, 91. 2 Roll. Rep. 247. In the return of the venire, the words guilibet juratorum per plegiat 
| vere wanting; and Cro. Jac. 534. per Curiam, it was held not as a blank or no return, but as an 
nlalfcient one, and helped. 2 Roll. Rep. $7. adjudged, becauſe by the appearance of the jurors it 
ws lalved, and (aid it was not like Dr. Huſſey's caſe, where pledges were wanting upon an original, 


ey nen ot finding pledges upon an original is merely the neglect of the party, and fo not helped. —If a wenire 
n of the is awarded to the coroners, and returned by two of them only; whereas at the time of the award and 
dh "= mum thereof, there were two more; this is only a miſ-return, and aided. Lamb and Wiſeman, Cro. 
n 0 


lac, 38 3. adjudged. Hob. 70. adjudged ; and yet if one ſheriff of London makes a return without the 
her, this is no: helped, being no return at all; for they make but one officer; and the Court knows 
that one ſheriff there is two perſons. Hob. 70. Q: Of this reaſon? (+4) Upon the return of a venire 
cu medi-tate lingue, it did not appear which were denizens, and which aliens. Cro. El. 841. per Cu- 


ed on the 


equity of this act. Hob. 130. 134. 264. 282. Jones, 304. Cro. Car. 282. Stile, 91.— and Cro. 


there be no return, as if the writ be album breve, or the name of the ſheriff not indorſed, this is not 


wich vide 3 Bulſt. 275, 276, Cc. Roll. Rep. 445, 446, 447. Cro. Jac. 414. where it is ſaid, thas - 


others fan. It is an inſufficient return, and aided by the ſtatute. Upon the wenire twenty-three only were 
ages in eure, but the habeas corpora was awarded againit the twenty-three and A., and eleven of the other 

nd A. were ſworn, and tried the cauſe. Fines and North, Jones, 302. adjudged, it was not heiped ; for 
ut one, A. was not returned by the ſheriff. Cro. Car. 278, 5 Co. 36. b. 37. a, Cro. El. 194. Brownl. 274. 
Varrant, Tones, 357+ and wide Sid. 66. —8So if the trial had been by eleven of the twenty-three, and one of the 
e part] al de circumtantibus, Sankill and Stocker, Cro. Car. 223. adjudged ge Curiam cont. Croke. Jones, 
3 which ki. but vide Brownl. 274. where it was adjudged according to the opinion of Croke, wide Latch. 54. 


but if twenty-five are returned, and the twenty-fifth is ſworn, and tries the cauſe, it is not helped, 

1 as the zauſe a miſ-trial, Cro. Jac. 647. but if tried by twelve of the other, it is helped. Cro. ſac. 647. 

Tais was before forty-eight were returned on the pannel. (i) In a ſcire facias upon a recognizance 

Ja Nanſt the heirs and ter-tenants of the conuſor the ſheriff returas FJ. S. ter-tenant, but ſays nothing 

verdi io the heir, and F. S. pleads to iſſue, and it is found againſt him, Cro. Car. 295. adjudged by three 

ny cou ages againſt Croke, that gucad the heir, there being no return, it is not he ped by the ſtatute; but per 

ed or re- woke, the defendant having pleaded to iſſue, and that being found againſt him, he ſhall not now take 

f natage of the heir's not being returned ſummoned, and Cro. Car. 312, 313. it was adjudged for the 

Ace rom untiff, becauſe 9024 the heir, it was only a diſcontinuance, which is aided by the 32 H. 8. c. 30. 
5 origind pes, 319. adjudged. | 


I 8 Theſe ſtatutes extended only to the courts above, but the 2 Sand. 258. 
al, or 0 equent ſtatutes extend to all tourts of record, and remedy 

1 feral defects and omiſſions not included in the former. 

ant o . by the 21 Fac. I. cap. 13. it is enacted, “ That after verdict (a) sis. 6r. 
aid pre u. plaintitF or demandant, defendant or tenant, baily in () Oro. Care 


alt . a . a . 17. 162. 
f the zd we, vouchee, praiee in aid, or tenant by receipt, in any 284 480. 
as if the 360 


© the wants ion, ſuit, bill, plaint or demand, in any court of record, Jones, 395. 
9 


nm 


"8 ; 
Earn ment thereupon ſhall not be ſtayed or reverſed for an Stile, 201. 


- * 8 od . * . 206. 
to. On 2 "mance, in form only, between the original or bill, and the Raym. 67. 
8333 ; a * 2 2 . ; ; 2 
by — 0 cheration, plaint and demand, or for (a) lack of the averment (e) This 
38 


ood writ vc ny life, ſo it be proved the perſon living, or becauſe the OR 
elv. — re, habeas corpora or diftringas was awarded to a wrong of- the venue 
o—_ l er upon any inſufficient ſuggeſtion, or (6) for that the viſne is riſes from 


rice M) ſome part miſ-awarded, or ſued out of more or fewer _ ny 
N 2 1 Minn T : ö 
mr dees (d) than it ought to be, ſo as ſome one place be right one of thoſe 
here it app ned, or for miſ-naming any of the jurors in (e) ſurname or places istruly 


5 ne Ladd 1 , . d. Sid. 
he vious . "tion, in any of the writs, or returns thereof, ſo as they be 2% Bur 
- 1 3 to be the ſame as were meant to be returned; or for if it ariſes 
Reim NY." there is no return upon any of the writs, ſo as a pannel from ſeve- 
tious one; ® 


de . | f 

3 9 med and annexed thereto; or for that the ſheriff or 5 
of» 9 ' . : : . | * 

65, V% er offcer's name is not ſet to the return of ſuch writ, ſo as ſeveraleoun- 
Tear by proof the writ was returned by him; or (f) for tes, and it 


L . | « that is tried, by 
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i one only, it © that the plaintiff in ejectment, or other perſonal action, being 4 
j is helped. © under age, appeared by attorney, and the verdict paſſed for 4 
14 - 2. . . 

ih bim.“ N | | w 
of (d) By the opinion of the greater part of the judges, where, by particular cuſtom a trial was to he & £ 

0 vicinet of the four wards next acjoining, and the werire is awarded de wicin:t' of two of them only, it a 

1 is helped by the ſtatute. 2 Sand. 258. But Sanders dubitavit, whether it ſhould extend to aid any As 

0 peoceedings except ſuch as were according to the courſe of the common law. (e) But this extends not 4 

Ws to any miſtake in the chriſtian name. Cro. Car. 202. (Ff) Stile, 216. * 218, per Roll. Ch. |. If the bp 

Wil party appear by attorney, where he ought to appear by guardian, it is error, and not helped by this fa. zi 

1 tute, Danv. Abr. 2 V. tit. Error, fo. 12. pl. 13. and Rolls Abr. 1 V. 747. pl. 13. S. C. whaeke A 

Wil. fays the judgment was reverſed, becauſe the party plaintiff appeared in perſon. See 2 Sand, 212, 214, ME 
WR It ſeems the general opinion, that when the plaintiff appears by attorney, unleſs it is pleated in abne. 5 
bil! ment, it is cured after verdict for him, by the ſtat. 21 Jac. 1. c. 13. the words being expref:, The rh 

Wi: © Cales in the books contra (except that in Stiles) were h fore the ſtatute. , <. "A 
1 „ . o « {NC 
9 The main deſign of this ſtatute was to help any miſtake in the Fo 
0 jury proceſs, but there were ſeveral things ſtill to be ſupplied, 205 
i and ſeveral others to be adjudged form, which were always con- ve 
hh ſtrued to be matters of ſubſtance, and conſequently not aided by 15 
jy xVent. 200. any of the former ſtatutes; wherefore the 16 & 17 Car. 2. wa Ven 
. made, the act which Tw1i/den called T he Omnipotent Act. op 
il ö (a) This at By the (a) 16 & 17 Car 2» cap. 8. it is enacted, “ That after not 
lk was only for © yerdict in any action, ſuit, bill or demand, in the courts of tle | 
9 e eee record at VWęſiminſter, county palatine of Chgſter or Durhan, "hx 
li perpetual per © or of the great ſeſſions in Wales, judgment thereupon {hal amen 
4 22 & 23 Car. © not be ſtayed or reverſed for want of form or pledges, ſherif'; ont 
|" (3) Bot this name, returned upon the original, or for want of pledges upon T 
it extends not any bill or declaration, or for want of a profert in curia of af ier 
| to any trial e deed, or of letters teſtamentary, or of adminiſtration, or far 85 
. in an impro- . PSY : iſtabe only 
jolt e ee « the omiſſion. of vi & armis, or contra pacem, or for the miſtake "Mg 
1 Mod. 37. © of the chriſtian or ſurname of either party, ſums, day, monti — 5 
i 1 &« or year, in any bill, declaration and pleading, being right i Br 

| 2 Od. 24. = . . . 

| (Vn debt © any writ, plaint, roll or record preceding, or in the ſame, u "I 

15 . . . * y - £ 
| upon a bond * which the plaintiff might have demurred and ſhewed the ame .. 
| ” en» « for cauſe, or for want of hoc paratus eſt verificare, or hoc para 4 f. 
1 onditione . te 
! GE ae. LT % werificare per recordum, or prout patet per recordum ; 0 ., th, 
l formance of „ for that there is no right venue; ſo as a trial was by a jury ol , "YN 
i DS. the (4) proper county or place (c) where the (d) action is hu. 8 
il was for the nor {hall any judgment after verdict, confeſſion by cog" .. c 
f enjoyment  af7ionem Or relifta verificatione, be reverſed for want d. _ 
6 of Shrub- ce miſericordia or a capiatur, or becauſe one is entered for tl 3 
"ul wwalk, in the : p 4 f tog 
MW foreſt of . other; nor for that ideo conceſſum eft per curiam is entere 4 fle 
. in cen. N. 6 idea confederatum eft, Ec. or for that the increaſe of coſts at .. Ke: 
"i n Fang de- cc yerdiCt in an action, or upon a nonſuit in replevin, are , ur 
bl pleaded per- entered to be at the requeſt of the party for whom the ju «. the 
. ret % ment was given, nor by reaſon that the coſts in any ions Þ 3 
augen; „ whatſoever, are not entered to be by conſent of the 1 a 
plaintiff re- „ and that all ſuch omiſſions, variances and defects, and (e) 0" c 
plied, _ « matters of like nature, not being againſt the right of the Fs tion 
. ae « ter of the ſuit, nor whereby the iſſue or trial are altered, Fi Leon 

5 } 

title by ce be amended where ſuch judgments are or ſhall be remove os 

grant, Cc. ( writ of error.“ | © the 
entered, iſſoe * | 
and ouſted him; and the defendant pleaded the Earl of V. had no title; and thereupon men 


Joined, and tried by a wiſae of Sbrub- wall, and found for the plaintiff; and though no * 
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zriſe of the walk, and it could not be intended a vill, being only colaterally alleged as a thing 
granted, and not as a place where any fact was done, yet being tried by a jury of the county where 
tue matter of the iſſue aroſe, it was adjudged for the plaintiff by three judges con? Tu iſden, who ſaid it 
was not within the words, and being a new law, it ſhou'd not be taken according to the intent, againſt 
the words; and after, error was brought; but the parties agreed, the defendant making the plaintiff 
ſatisfaftion. Lev. 207. Sid, 326. adjudged per tetam Cur' preter Twijſd:n, though objeRed, the 
:Qion being laid in London, the iſſue ſhould have been there tried, unleſs lome other place had been 
ſnewed in the 1ecord 3 and wide 1 Lev. 122. (4) The plaintiff declared, that the defendant apud 
Linden ſaid of the piaintiff, that lie had ſtolen plate at Oxford ; and the defendant juſtified, that he did 
eat plate at Oxford, per guoad ne ſpoke the words at Linden; and the plaintiff replied, de injurid ſud 
prepriz, &c, and thereupon iſſue was joined, and tried in London, and found for the plaintiff; and 
thouzh it was adjudged, that the only point in iſſue was, whether the felony was committed, which was 
triab'e at Oxford; yet the platoriff had judgment. Croft and Poite, Sand. 247, 248. by three judges, 
who ſaid, that the iſſue being tried by a jury of the proper county, it was within the expreſs words of 
teſlatute; but Twilden fortment cont'; and by the reporter, this judgment was given, not only againſt 
the opinion of Twiſden, but of ſeveral others, as he was informed; and being of counſel with the de- 
t ndant he agreed the meaning of the ſtatute was, that the iſſue ſhould be tried in the proper county 
were it ariſes, elſe it would be impoſſible, by any piea, to remove the trial from the county where the 
:Qion is laid. Raym. 181. adjudged, that it was helped by the ſtatute ; bur ſaid, that the defendant 
might have demurred upon it. 2 Keb. 496. adjudged, Vent. 263. cited to be adjudged ; fo Adderly 
21d Wiſe, 2 Lev. 164, 165. adjudged, Vent. 263. cited, and vide Raym. 392. where the like point 
was in queſtion, & adjirn'; to, 2 jones, 85. © agjorn'. And in the caſe of . ſenning and Hunking, 
Vent. 263. (where the Court laid it was with the words, but not the meaning of the act ; for the 
intention was ſo, that the trial was in the county where the iſſue did arite,) but in regard of theſe pre- 

ents cited, they would not ſtay judgment; but, by the report of this laſt cafe, 2 Lev. 121. it does 
not appear how the-judgnient was; but Hale Ch. Jutt. these faid, the meaning of the ſtatute was, if 
tie itJue was tried in the county whe:e the matter there ff aroſe ; for it is not reaſonable to believe the 
parliament intended to alter the whole courſe of trials, and to have things tried in foreign counties, 
C aij;rratur ; and by the 1eport of the fame caſe, 3 Keb. 350. 371. 50y. the parties agreed to 
mend, and lay the whole matter in the county where the action was laid; and ſaid, the Court inclined 
kongly againſt the judgment cited. (e) Ray m. 398. 


The above ſtatutes being chiefly calculated to aid imperfections Carth. 66, 
after verdict, and the ſtatute 27 Eli. c. 3. aiding defects in form Skin. 49. 
only on a general demurrer, it was thought adviſeable to enlarge * . 
the authority of the Courts further in favour of ſuitors; and 
therefore, | 

By the 4 Ann, cap. 16. for the amendment of the law, it is Note: This 
enacted, © That where any demurrer ſhall be joined and en- OR "I 
* tered in any action or ſuit in any court of record, the judges penned by 

ſuall proceed and give judgment according as the very-right of the great 
the cauſe and matter in law ſhall appear unto -them, without meet 
' regarding any imperfection, omiſſion or defect in any writ, See a Biſhop 

return, plaint, declaration or other pleading, proceſs or courſe Burnet's _ 
of proceeding whatſoever, except thoſe only which the party AR 
dergurring ſhall ſpecially and particularly ſet down and expreſs p. 439. 
together with his demurrer, as Cauſes of the ſame, notwith- 
ſtanding that ſuch imperfection, omiſſion or defect might 
* have heretofore been taken to be matter of ſubſtance, and 
not aided by the 27 Ez. c. 5. fo as ſufficient matter appear in 
the ſaid pleadings; upon which the Court may give judgment 
according to the very right of the cauſe, and no advantage or 

exception {hall be taken of or for an immaterial traverſe, or of 
or for the default of entering pledges upon any bill or declara- 
don, or of or for the default of alleging the bringing into 
court any bond, bill, indenture or other deed whatſoever, 
mentioned in the declaration or other pleading, or of or for 
the default of alleging of the bringing into court letters teſta- 
mentary or letters of adminiſtration, or of or for the omiſſion 
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Carth. 158. 
367. 520. 
Ld. Raym. 
71. 151. 
564. 


8 Mod. 16. 


9, Comb. 
354. Salk. 
49+ Pl 9. 


Gilb. Hiſt, 
C. P. 116. 
Vide Cro. 
Car. 144. 
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« of vi & armis, & contra pacem, or either of them, er of or 
« for the want of averment of hoc paratus ęſt verificare, or hi 
& paratus <} veriſicare per recordum ; but the Court ſhall give judy. 
« ment according to the very right of the cauſe, as aforeſaid, 
« without regarding any ſuch imperfections, omiſſions and de. 
« feCts, or any other matter of like nature, except the ſame 
c ſhall be ſpecially and particularly ſet down and ſhewn for 
& cauſe of demurrer.“ And, „That all the ſtatutes of jenfail 
< ſhall be extended to judgments which ſhall be entered upon 
« confeſſion, nihil dicit, or non ſum informatus, in any court of 
& record, and no ſuch judgment ſhall be reverſed, nor any 
« judgment upon any writ of inquiry of damages executed 
ce thereon, be ſtayed or reverſed for or by reaſon of any imper- 
« fection, omiſſion, defect, matter or thing whatſoever, which 
c would have been aided and cured by any of the ſaid ſtatutes 
ce of zeofails, in caſe a verdict of twelve men had been given in 
cc the ſaid action or ſuit, ſo as there be an original writ or bill, 
de and warrants of attorney duly filed according to the law as is 
cc now uſed.” | 

Notwithſtanding the great enlargement of the power of the 
Judges, by the above recited ſtatutes in amending writs, proceſſes, 
Sc. yet none of them were thought to extend to writs of error; 
and the rather, becauſe ſuch amendment would not be in affirm— 
ance of the judgment ; but it being found that defeCtive writs of 
error occaſioned great delay of juſtice, | 

By the 5 Geo. 1. c. 13. it is enacted, „ "That all writs of error 
& wherein there ſhall be any variance from the original record, 
ce or other defect, may and ſhall be amended and made agreeable 
& to ſuch record, by the reſpective courts where ſuch writ or 
& writs of error ſhall be made returnable z and that where any 
« verdict hath been or ſhall be given in any action, ſuit, bill, 
« plaint or demand, in any of his majeſty's courts of record, 
& the judgment thereupon ſhall not be ſtayed or reverſed for any 
ce defect or fault, either in form or ſubſtance, in any bill, wrt 
ce original or judicial, or for any variance in ſuch writs from the 
& declaration or other proceedings.“ 


[By ſtat. of 4 Geo. 2. c. 26. for turning all law proceedings 


into Englifh, it is provided, /. 4. that every ſtatute of jeofails ſhall 


extend to all forms and proceedings in Engliſh (except in criminal: 


caſes), and that this clauſe ſhall be taken and conſtrued in the 


moſt ample and beneficial manner for the eaſe and benefit of the } 


parties, and to prevent frivolous and vexatious delays.) 


(C) Whether the Statutes of Amendment extend to 
the King, or to any criminal Proceedings. 


T has been a great queſtion, whether any of theſe ſtatutes ex- 
tend to the caſe of the king, either to remedy the party where 


he has prevailed againſt the king, or the king againſt the pu 
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r but as it has been ruled in both caſes, and ſeems now eſtabliſhed 3 Mod. 7. 
0e that theſe ſtatutes do not extend to the king, it will be need- . Y 
g leſs to enter minutely into this inquiry; for though only indict- 122. 263. 
d, ments, appeals and informations on penal ſtatutes are excepted in Stra. 62. 
ſt from 8 H. 6. c uſe the firſt ſt I 
e- all the ſtatutes from 6. cap. 12. yet becauſe the firſt ſtatute e ee 
ne ſays it ſnall be amended on the challenge of the party, in which [Penal ac- 
for the king cannot be included, the ſubſequent ſtatutes are ſuppoſed EEE 
xls to be made on the ſame platform; and that this exception is only ec 
on tx abundanti cauteld. 8 
of ings, and therefore within the ſtatutes of jeofails. Cowp. 382. 1 Will. 22 5.] 
an | ; f 
1 Thus in a quo warrants quare the defendant claims a Warren, Jones, 320. 
8 the defendant preſcribes for a warren within the manor of Ridge, Cro. Car. 
: | the venire w led from the villa of Ridge, and not from zi * ide 
ich and the dee, WAS awarde rom tne villa ot Arage, and not irom Stat. 9 
ies the manor of Ridge, and a verdict for the defendant; the court <. 20, .. 7. 
eat awarded a new venire*, becauſe they held the king was not within [The Senn 
bill, the ſtatute 21 Jac. 1. c. 13s oat ig 
as is the body 7 the county, wide the ttat. 4 Ann. c. 16. ſ. 6. and 24 Geo. 2. c. 18. ſ. 3. Vide head 
of 7uries.o| . : 
the 80 5 inf, : {, N 702 . 2 
þ do in an information for a ſeditious hbel, the venire was re- Salk. 57. 
l turnable 13 October, and the diffringas teſted 24 October, this was pl. 24. 
Emm 2Gifcontinuance, becauſe not returned in the preſence of the l REG: HOW. 
, nn putty; and notwithſtanding the queen had a verdict, the court 2 Ld.Raym. 
Its 0 would not amend it, though ſuch amendment would have been 1061. 1472. 
Ef warranted by the roll, where the diſtringas was well awarded. n e 
. The Queen v. Tutchin, by three judges, beſitante Gould. 
— 9 8 8 
eeable but it has been adjudged, that the ſeveral proviſos in theſe oro. Jac. 
Tit or latutes, which exce ls and indict f fel 414 
— ES, pt appeals and indictments of felony, Cc. ws 
x ba a that they ſhall not extend to any writ, bill, action or informa- Stile, 307. 
5 1 zan upon any popular or penal ſtatute; do not (a) extend to 2 Sand. 2 58. 
_ hole caſes in which a remedy is given by way of recompence to (Om. | 
or. fy party; as upon the ſtatute of evafte, for not ſetting forth tithe, yigment of 
J. writ KEY 
7 Wl le entry, Oe. ward upon 
om the 3 | | the ſtatute 
KV fm. 2. c. 35. is within the proviſo. Dr. Huſſy and Moor, 3 Bulſt. 275, 276. Hob. 101. 
eedings ; - | 4 ; 
ils ſhall o_ by the 4 Ann. cap. 16. for amendment of the law, it is [(5) An in- 
criminal Eacied, That all the ſtatutes of jeofails ſhall extend to all Oy _ 
in the | 8 in any of her majeſty's courts of record at Weſtminſter, teas were 
of the wo recovery of any debt immediately owing, or any revenue imported 
belonging to her majeſty, her heirs or ſucceflors, and ſhall alſo 2 * 
eaten to all other couits of record.” (6) day of ex- 
1 | hibiting the 
„don, Which was the day of the ſeizure, and of courſe would have been excluded: leave was 
end t9 dle given to amend, by extending it to the next day. Bunb. 40. p. 80. An information on the 
g nion was amended, by ſubſtituting the words India goods inſtead of ſills; but the addition 
2 2 £0008 was not allowed, for that would have been to have made a new information. Id. 252. 
7. In one caſe an amendment was permitted, which made quite a new offence; this was in an in- 
_ . of ſeizure for importing brandy and rum in caſks under fixty gallons, by making it, as to the 
tes "ae under twenty gallons, Id. 334. p- 415+ But where an indenture of appraiſement was 
where * the writ of appraiſement, the Court inclined to think it might be amended. Id. 58. 
part); 8 
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Vide tit. And by the 9 Ann. cap. 20. ſe. 7. it is enacted, * That the 
Irforma- cc ſtatute for the amendment of the law, and all the ſtatutes of 
Pian. 1 ; » : 
cc jeofails ſhall be extended to [all writs of mandamus and] informa. 
&« tions in nature of a ue warrants, and proceedings thereon for 
& any the matters in the ſaid act mentioned,” TSS. 


ih 
10 | \ 
b, (D) In what Caſes the Proceedings in Civil Cauta il * 
4 are amendable, and the Manner thereof; as by n 
I amending one Part of the Record by another, . 
0 And herein, 5 | i 
110108 or 
* | 1. Of the Original Writ and Proceſs. pr 
. 8 Co. 150. T HE original writ is made amendable by 8 H. 6. cap. 12. and 
ol > np other ſtatutes, when it is not made out purſuant to the in- 10 
"it Lit. Rep. zo. ſtructions given to the curſitor; and likewiſe in thoſe miſprifions 4 
0 5 75 but which appear to be vitia /criproris, and are not of the ſubſtance of for 
Ht ron. the writ; as where the inſtruCtions to the curſitor are for a precit 
05 were wrong, againſt Lenthrop Frank, Milite, and the curſitor makes the ori- | 
0 aſh; ee ginal Lenthrop Frank, Generoſo, the writ (a) ſhall be amended ac- W 
1 2 Vent. 46, COrding to the inſtructions given the curſitor. ab; 
With 40. 130. S. P. Sid. 412. S. P. (a) Sodewifit for demiſit, Rol. Abr. 198. Hob. 249. Brownl, 1:6. cee 
iff Vacariam for Vicariam, Hob. 128. weie amended, becauſe the inſtructions to the curſitor in both bar 
. caſes were ligbt. [A ca. ſa. amended after it had been executed, by the award of the writ on the F 
09 roll. 2 Bl. Kep. 836. A biil of Midaleſex filed as of record of 24 G. 2. when it ought to hare 0 
Wh been of the 25th, amended by the præcipe. 1 Term. Rep. 782. A bill of Madleſex, by a common my 
ita informer in debt ory, amended by inferting © in a plea of treſpaſs with an ac-etiam in debt. 1 Ul. 
i Rep. 462.] | | | | wa 
'y 2 Vent. 152. 50 if inſtructions are given to the curſitor for drawing a writ and 2 
i againſt be, and he by miſtake makes it Vęgfly, and fo are al 8 
bl the proceedings afterwards, this thall be amended ; and accord Bo 
. ingly the Court ordered the curſitor to attend, who fatisiying #4 
; them that his inſtructions were right, they ordered the original RK 
i to be amended in court, without any application to the Chan- / . 
cery, or order thence, and they amended all the proceeding d K 
| after. . of 5 
a1 9755 So when there are two defendants, and the writ is precife id 
"writ, it them both, quod rencat conventionem, this ſhall be amended, «& EY 
was redda: cauſe the inſtructions beginning againſt ſeveral, the curſitor hag A % 
_—_—Y not purſued them, | pled in 
2 Sand. 38. | | l #7 Laſer 
Cro. Car. 74. A quare impedit was brought ad præſentand ad eccigſam # 4 
. and JY ation, where it ſhould have been ad vicariam ecelgſia de WW atiit B 5 
mer. though this be an error in ſubſtance, the vicarage being diſunc N 
from the parfonage ; yet becauſe the inſtruction to the cure "_" 
was right, and this a peremptory writ, it was allowed to endet 
amended. | Pra th 
3 Co. 7:9, 80 if the party, in order to have a ſormedon in deſcendel age 
* draws inſtructions that the land deſcended to him 28 10 1 


and heir of the donee, and the clerk draws the writ my 


Py 
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t the land deſcended to him as ſon, and omits heir, if the clerk 
tes of zews his inſtructions, and will make oath thereof, it ſhall be 
* 
ma- amended. | 
Jn for Alfo the writ was holden amendable if there was (a) falſe Latin, (a) For a 
or a word that was no Latin, if it were only in the {b) form of a 1 
writ; but if it were of the ſubſtance of the writ it could not; Lain and 
for by the ſtatutes the Courts are allowed, where they have ſuffi- no Latin, 
auſes cient authority, to amend the form of that authority, but not to Was 
C . . 2 . * « © 
a8 by make an authority for themſelves, by altering the ſubſtance of (4) There is 
] the writ. : a diverſity 
ther. ; ; between the 
f negligence and the neſcience of the clerk ; for the negligence (as if he had a copy of the bond, and 
dbes not follow it) thall be amended ; but his neſcience or ignorance in the legal form and cauſe of 
originals, is not amendabie z for if this were allowed, it would introduce error and barbarity into legal 
proceedings, S Co. 159. a. Lev. 2. | 
2. and Therefore if the writ be imaginavit for imaginatus ef, or ave 8 Co. 159. 
the in- for avie, it mall be (c) amended, 5 —_— 5 
[priſions N. Lendl. 32. S. P. cited. And. 24. S. P. cited. (c) But in Blackmore's caſe, 8 Co. 189. b. Bos Fee 
Lance of for hoc breve is held not amendable; but gquzre, & vide 2 Vent. 173. Which ſeems to hoid otherwiſe. 
a precip : 8 8 
the ori But the eſſential part of a writ is not amendable; as in aſſiſe, e 2. 
iel a where the tee was duodecno regis for duodecimo, the writ was Henk and 


8 Paget. 
wated 3 (d) becauſe it would have been erroneous to have pro- (4) Diftric- 


cecded on a wrong writ; for this could not have been pleaded in Genres, whey 
bar of a new aſſiſe; and the Court could not amend it, becauſe h 


rownl. 170. 
tor in bot 


W the curſitor was Judge of the day when the writ iſſued, and — 
p 2 comma tuere were no inſtructions to amend the writ by. —— | 
debts 1 b. 0e not amendable. Freeman's caſe, 5 Co. 43. adjudged. Cro. El. 462. adjudged, the word there 
being df) uctienem with an i, and not an e. 2 Bulſt. 51. cited, and vide Hut. 56. indicari for indictari; 
18 2 wii and 2 Kol. * 255. 
fo are a So if a writ be brought againſt executors in the debet and deti- 8 Co. 159. 
0 et, that ſhall not be amended, becauſe the action is miſ-con- * 3 Co. 36. 
ſatis ceived, giving the Court authority to proceed againit executors 
xc OTIS" proprio, when they are not ſo chargeable by the law. 
the ne But the negligent (e) omiſſion of what the clerk in courſe 8 Co. 160. 
roceeou ol ougkt to have inferted (as the omiſſion of dei gratid in the ſtile 3 
1 of tlie king, ſhall be amended. | tition, — 
precise iq ; | __ omiſſion of 
ended, bes the words efterſurus quare non fecerit, was ſupplied. 8 Co. 160. a.—In a guare impedit, the word ad 


va omitted and amended, Goulſ. 78. Cro. El. 119.—in a formedon of lands in L. the word in was 
amm ted and amended. Noy, 73. [ Teſte of a capias amended, as witium clerici, and contrary to im- 
pid inſtructions. 2 Bl. Rep. 918. 1 Term Rep. C. P. 291. A replication amended after verdict, 
'} alerting the ſimliter inſtead of, &c. Sayer v. Pocock, Cowp. 407+] 


-urfitor 044 


ecclejam 0 
2 de allen 
ing diſtin 

the curito 
owed to 


And here it may be proper to obſerve, that the want of an (7) (/) yy the 
"mgnal is (g) helped after the verdict by 18 Eliz. c. 14. fo is the Ny 4 


vant of a (+) bill upon the file, (z) but the ſtatute does not ex- ftringas, and 
tend to help a vitious writ. 5 3 


cels. Vide 
ſetra the notes on 18 El. c. 


M 1$ El a 14. and 2 Salk. 454. 2 Ld. Raym. 1143. (g). I ide ſupra the notes 
deſcend ity of N hat the want of bill upon the file, which is in nature of an original, is aided by the 
. {0 Wit e . Hob. 130. 1 
him 35 


264. 282, Jones, 304. Cro. Car. 282, Style, 91. (i) Cro. 
in OTC dn ee 8 5 
vrit . 
L 


But 
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Sand. 317. But if the original be miſrecited on the roll, as in ejectment, 


4010689] 4 if it be ſummonitus inſtead of attachiatus, after verdict, if on 


Edolph, ſearch no original is found, it will not be error, for the ſtatute 
helps the want of an original to all intents, as if there had been 
a good one on the file; and if there had been a good one, ſuch 
miſrecital would not have been erroneous ; and if the recital of 
0 the original be but form, it was not neceſſary after verdict to 
0 amend the bill. 


[he 2. Of the Imparlance Roll. 


Roll. Abr. After the firſt term it is allowed in C. B. to amend the im- 


0 6. parlance roll by the office paper- book, becauſe that is inſtructions 


2 Roll. to the prothonotary to enter up the imparlance roll, and there- 


Rep. 152. fore that is equally amendable as the original is by the inſtruc- 


* tions given the curſitor; but this muſt be on affidavit that the 


Lit. Rep. Paper-book has not been altered ſince the defendant's attorney 
278. In has put his hand to it. 

the King's 

Bench they will amend both the bill and the roll by the office paper-book, becauſe this is inftruQions 
for making them both ; but they cannot amend from any other paper-book, becauſe ſuch book is not 
ůjnſtructions left in the office to make up both the roll and the bill; but where there is no office-book, as 
where the general iſſue is pleaded, it ſeems they ſhould amend either the bill or the roll by the declara- 


tion, of which they gave the defendant a copy, becauſe ſuch declaration is the only inſtruction to the 
clerk of the office“. 


In B. R. a bill is ſeldom filed, unleſs againſt a privileged perſon.— Where a bill is not filed, the 
Court will permit a right bill to be filed, without inquiring into the time of filing, and give the plaintiff 
leave to amend his plea-roll, by the bill filed. Gardener againft Browne, Trin. 15 Geo. 3. B. R. 
2 Str. 1151. | But an amendment ſhall not be made in this manner after verdict, if it change the te. 
card in a ſubſtantial point, 2 Will. 147.] | 


Lit. Rep. If the bill on the file be with blanks, or the imparlance roll be 
— 54 142. With blanks for dates or quantities, yet it may be amended by 
| . 5. the paper by the clerks themſelves, until a recordatur be ordered 
wo Roll. Abr. of the verdict returned on the nf prius roll; but after ſuch 
1 1 xi >" by recordalur it can only be amended by the Court; for the rol! 
Fro. Elz. lies with the prothonotary to be made up according to the papet- 
2.58. book, until the recordatur of the verdict be allowed; but if after 
> Mad. 376 the recordatur be entered, it is ordered on the roll in flatu qus 
12 Mod. unc; and then the Court is ſuppoſed to take conuſance of it, in 
634. what manner it then was; and if the clerks might afterwards 
TP . alter the roll after entry of the verdict, they might amend it in 
2 Ld.Raym. the verdict which is on the nf prius roll, which was ſettled 
1441. by the judge of ui privs, and cannot be altered but by rule of 
2 Str. 947. r 

Roll. Abr. The imparlance roll cannot be amended by the original writ, 
2 or. becauſe the original writ is the authority on which the Court pro- 
And note; ceeds, which the plaintiff muſt proſecute, for otherwiſe he does 


If the count not proceed in that cauſe. 
varies in 2 

form, the defendant may plead it in abatement, for he has abated his own writ by praſecuting it in! 
different manner; but if it varies in ſubſtance, the defendant may move in arreſt of judgment, becauſe 
the Court has no authority to proceed, having proſecuted a different matter from that which the will 


has given authority to the Court to take cognizance of, Jon. 304: Cro. Eliz. 722. Cro. Jace 65+ 


The 
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The imparlance roll cannot be amended by the plea roll or. Roll. Abr. 
„ prius roll; for the imparlance roll is the original declaration . oo 


Car. 92. 
t and the ground of all. | Lis 
n Hut. 92. Hetl. 59. 3 Bulſt. 227. Hob. 76. Latch. 165. 
te But if the declaration be againſt H. B. and he imparls by the Roll. Abr. 
en name of R. B. but pleads by his right name H. B. this is no ma- 99. 
ch terial fault, becauſe it is only a continuance from one term to an- 
of other, and by pleading by his right name he acknowledges he 
to imparled by a wrong name. | * 

3. Of the Plea Roll. 

The plea roll may be amended by the imparlance roll, which Hob. 76. 
= iz no more than a recital of the imparlance roll, and begins with Roll. Abr. 
_ an a/ias prout patet, being the count of the ſecond term, to which 
Ya the defendant pleaded ore tenus. | 
oak If there be a miſtake in the attorney's name, it may be amended Moor, 717. 
2 by the warrant of attorney; for the warrant of attorney being pre- [(2) In the 
155 cedent, will amend the plea roll, and the Court will take notice 8 

J that it is the ſame that appeared (a). gui tam v. 
Brown, the 
— Court of K. B. gave leave to do the very reverſe to what was done in this cafe, viz. to alter the name 
Ne. in the warrant of attorney to that in the declaration, and this after error brought, and that variance 
. Eg. xſigned for error. Dougl. 110] | 
* 
declata- | ; t 3 
a to the But if the name of a ſtranger be put into the plea, this will be Yelv. 38. 
error, for it cannot then appear to the Court that the ſame man Em * 
1 that appeared did plead, and then there was no plea pleaded z and fon oy wh: 
. B. K. bo if the defendant's name be miſtaken in the putting in his plea, ferred to, is 
e the re o if in an audita guerela, the plaintiff ſurmiſes that he entered into e 
a ſtatute of 3000. to the defendant, for the payment of 50 /. per errovr + and 
due ann. for ſix years, to John Bufb, a ſtranger, if the defendant comes, the reaſon 
2 md pratęſtand', Ic. pro plac idem Fohannes Buſh, inſtead of the <a 
b lefendant; this is erroneous, becauſe it does not appear to the why an 
Iraere Court that the plea t in by the ſt h amendment 
— Tack plea was put in by the ſtranger, to whom the pay- en 
: n ment was to be made, and not to the defendant ; but if the plea "_ - _ 
the roll lud been, that the prædicb plaintiff venit & dicit, i cafe; K tg 
. „that the prædict plaintiff venit & dicit, inſtead of the de- caſe, is, that 
+ * endant, this will be conſtrued to be the miſpriſion of the clerk, the miſtake 
1 2 her it is apparent, that the plaintiff could be th 333 
Pars uu ig apparent, that the plaintiff could not be the defendant 3 fpecially 
P it 1t ſhall be ſuppoſed to be put in by him that appeared, ſince ſhewn for 
OL Its Here is no other perſon. cauſe of de- 
terwards 1 5 5 | | murrer in 
ond it in a ow, and the judgment of the Court had paſſed upon the cauſe ſo ſhewn, and therefore all 
were ouſted. ] Cro. Eliz. 904. | 
15 V . | 
rule 0 4. Of the Jury Proceſs, and N/ Prius Roll. 
al writ 12 the denire be of the ſame place, and in the ſame action, and Yide head 
burt pro- pen the ſame parties, all other faults will be amended. en, 
| he does ut it the place be totally miſawarded, this is not helped by 7ide 4 Ann. 


ty - . - o * Ye... 2 — 
Vſtatute; but if it is only miſawarded in part, this is helped © 16, f. 6, 
che expreſs words of 7. and 24 

preis words of 21 Fac. I. cap. 13. | 8. 2. c. 18 


yting iin: : Tur wh 
. e award is to be at large of the body of the county; and 3 G. 2. c. 25. Head of 


ent, beczule 
ich the with 
Jace 65+ 
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C. Jac, becauſe it was not in the ſame action, for an action of treſpa 


Roll. Abr. 90 if the ſheriff return nomina furat inter partes prædict de plact 
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ones, 302. In ejectment, where the venire was de placit tranſgreſſunt, 
odb. 194. Git! 3 , , 
ere, Ela 3h. Omitting & ejectionis firme, the Court held the venire to be ill, 
528, and ejectment are different, and there might be an action of 
ere. treſpaſs between the ſame parties; but if the diſfringas had been 
right, they would have judged this venire to have been null, and 
the want of a venire is aided by the ſtatute, 
Cro. Car. If the jurata mentions the iſſue to be de placit' tranſgreſſunis 
2 where the action is debt, and the award of the wenire and 
Danv. Abr. 8 : : : : 
234, 335. ditringas debt, this ſhall be amended; for the furata is an award 
(a) * of the diſtringas, in purſuance of the award of the venire, and 
e 5 the wenire being right, the (a) ſecondary proceſs ought to be 
ing right, made accordingly. 
ſhall amend 


the venire, and the wenire being right; ſhall amend the diſtringas, which is the proper proceſs for con- 
vening the jurors in the King's Bench : So of the habeas corperay which is the Common Pleas proceſs 
Lit. Rep. 252, 253. 


202, Cro. . ; RE 6 2 | 
Car. 275, tranſgreſſionis, where the venire is de placit' debit”, this ſhall be 


amended ; for in dorſo brevis he ſays executio iſtius brevis patet, &, 
which could not be if it was not in the ſame action. 


Mo. 555. The award of the venire muſt be to a day in the ſame term, 
Abr. 33. or to the next term, but it mult be in term, otherwiſe it i 


erroneous. 

3 Mod. 78, But if the di/ringas be without the day of ii privs, or men- 
10 x Ar 88. tion a wrong day, if the jurata roll be right, the diſtringat may 
wh 274, be amended by the 7urata roll, 


Ld. Raym. 95. 511, 2 Ld. Raym. 2144. 


Cro. Eliz. So if the return of the venire be miſtaken, this may be amended 

— * by the roll; and if the 2%e of the venire be out of term, or before 

Cro. Jac. Plea pleaded, it is no error; for the 19% of judicial writs being 80 
24 Ore: only matter of form, ſhall not vitiate if miſtaken. | N 
2 Roll, Abr. 200. | * 
Vide head of If the number or qualifications of the jury be omitted in tee ol 
. venire, it may be amended by the roll, and the rather, becauſe ct che 

theſe matters are aſcertained by the law. 

Danv. Abr. If there be a miſtake in the chriſtian name of a juror, it is (0) 

G5. ite, incurable, for the ſtatutes do not extend to it, but only extend 

202. 563. to cure ſurnames and additions, for there can be but one nam if t. 
(5) Burif of baptiſm, but there may be various ſurnames and addition" yn the 
+ rg and therefore if it can be proved what perſon the ſheriff meal tin ly 
wrong in the by his ſurname or addition, it may be amended and ſet right, Memor 
. diftringas, JUry for 
or in the pannel returned, or in the pannel of the jury ſworn, if it can be proved to be the ſame n. g 

that was intended to be returned in the venire, having there his right chriſtian name, it may © wh | 
amended. Roll. Abr. 196, 197. 3 Bulſt. 18. Hob. 64. Brownl. 174. See 2 Stra. 1214 TR 


Pide for this If the court on an inſufficient ſuggeſtion awards the proceſs 
head of an improper officer, yet this is aided after verdict, for that on 
Furies. 3 . . in {ufhcit! 
makes an inſufficiency in the return of the jury, and inſu 11 
returns are aided; for it was the deſign of the ſtatute, 1 


Amendm ent and Jeofail, 


cauſe was tried by a right jury, that it ſhould not be material 


MW, what officer got them together, : 

paſs As to the 27 prius roll, which is only a tranſcript of the plea 

1 of roll to carry the ifſue into the country, if it differs from the plea 

been roll in any matter which does not alter the ifſue, it may be 

and amended ; but if it differs in any matter which alters the iſſue, it 
cannot be amended by the plea roll, becauſe it does not give the 

Roms, judge of % privs authority to try the matter which is in iſſue be- 

and tween the parties on the plea roll (a). | 

ward by the plea roll in indictment for forgery. Barnard, K. B. 31. 2 Ld. Raym. 1519, 

„ and 

to be 


As if the iſſue be on the addition of the defendant's name, 
whether J. S. was huſbandman die impetrationis brevis, and the 
; i privs roll be, whether he was huſbandman generally, omitting 
: Jak the words die impetrationis brevis, this is not the iſſue on the plea 

roll; and therefore cannot be tried. N | 
5 So in a bond conditioned for the payment of a certain ſum at 
e plact the firſt ——— next enſuing the date, and on the nf: prius roll 
ſhall be ne date be omitted, this is not the ſame iſſue as on the plea 
tet, E. roll, | | a 

But where the defendant's name is omitted in joining of iſſue, 
tis ſhall be amended by the plea roll, becauſe the iflue is not 
varied, and the -Juſtices of fe privs have authority to try it by 
the di ingas. 

do where in an action on the caſe upon aſſumpſit, the defendant 
upon the plea roll) pleads non aſſumpſit, and on the nfs prius roll 
is non culpabilis, after verdict the mf prius roll ſhall be amended 
by the plea roll, for both pleas traverſe the giſt of the action; 


12 term, 
iſe it s 


or men- 
gas Wa 


amended I end the defendant has the ſame advantage in the non culpabilis, as 
or before in the n empſit, and the iflue is the ſame in ſubſtance. 


So in ejectment againſt /even defendants, who entered into the 
common rule, and pleaded to iſſue, the plea roll, venire, diſtringas 
md juraza were right; but the iſſue on the niſi privs roll: was 
tween the plaintiff and five defendants only: after verdict for 
ne plaintiff this was amended, for the leffor's title was the gift 
7 the action, and the only thing inquirable of by the jury. 


Tits being 


tted in the 
ex, becaiſe 


ror, it 15 (0) 
only extend 
it one nam 
1 additions 
heriff mean} 


655 Of the Verdict. 


if the jury find a certain verdict, and it is entered uncertainly 
en the record, if the judge who tried the cauſe remembers cer- 
amy how the jury found it, it ſhall be (6) aſcertained by. the 
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8 Co. 166. 
Moor, 681. 
Carth. 506. 
5 Mod. 211. 
Salk. 48,49. 
(a) Va- 
riance in 
the niff 
Prius roll 
amended 

2 Str. 843. 


8 Co. 166. 


Brownl. 47. 


Dyer, 260. 


Roll. Abr. 
202, 20Js 


Salk. 48. 
pl. 5. Lad. 
Ray m. 94. 
12 Mod. 
107. 

Comb. 393. 


( Where 
the peſtea is 
amendable 


me : . by the notes 
ſet right memory ot the judge, and the verdict may be made certain as the of the ver- 
jury found it. | | dict taken 
de the lame u. of affife Man 2 | : by the clerk 
name, it f I Moor, 689. Cro. Eliz. 112. where the miſ-entry of the verdict ſhall be amended. F';de Cro. 
14. 1214+ * 355 7+ 2 Jones, 211, Special verdict amended after argument, without coſts. Ld. Raym. 335. 
"a Ss 1 Lev. 131. Peſtea amended by judge's notes. 2 Stra. 1197. 1 Wilſ. 33. [Where 
F roceſs \_ *.2 general verdict on a declaration, conſiſting of different counts, ſome of which are inconſiſtent, 


U 1 . 

dal in point of law, 
A de amended by th 
Red on the bad or 1 


for that ol 

d inſuſbo® 

| Ty that i ; 
Ca 


e judge's notes. Dougl. 361. 718. Aliter, it ſeems, if evidence 


and evidence has been given on the good or conſiſtent counts only, the verdict 


nas been ad- 


Wey nconſiſtent counts. Id. 362. But an amendment by the judge's notes, it was 
Lelden, could not be made after judgment. Id. 703. But it ſeems now, that it may be made 


at 


r 


160 Amendment and Jeokail. 


at any time, even after final judgment, and a writ of error brought. 3 Term Rep. 749. A 
miſtake in not entering up a verdiẽt on one of the iſſues, allowed to be amended. by the judge's note, 
after error brought for that reaſon, and joinder in error. Id. 659. ] 


| Gow, Po: As if in debt for 19/. 105. the plaintiff declares upon a leaſe 

— 3 of copyhold lands, rendering 38 J. per ann. and upon a leaſe of 

adjudged, frechold land, rendering 20 s. per ann. and demands 19 J. for 
half a year's rent of the copyhold, and 105. for the freehold; 
and upon nibil debet pleaded it is found for the plaintiff, quad 
the 105. for the freehold, and for the defendant guoad the 191, 
for the copyhold; but in the poſſea it was returned, that they 
found for the plaintiff quoad 105. part of the ſaid 19/. 1os. and 
guad the reſidue ni debet, fo that it was altogether uncertain 
which of thoſe rents were paid; yet if the judge. that tried the 
cauſe remembers that, guoad the copyhold rent, the jury found 
for the defendant, and quad the freehold for the plaintiff, the 
f2/tea ſhall be amended accordingly. 

8 Bede Alſo a ſpecial verdict may be (a) amended by the minute or 

hl 1 notes taken by the counſel or clerk of aſſiſe, after a writ of error 

. j ® = 

Hetl. 52. brought. | 

Lit. Rep. 61. Nee . 

Cro. Car. 144. 4 Co. 52. Salk, 47. pl. 4. 48. (2) But though a verdict, general or ſpecial, may 

be amended by the notes in the book of the clerk of aſſiſe, if there be a miſpriſion; yet this cannot be 

done in a criminal caſe. Salk. 53. pl. 19. 47. S. P. Ld. Raym. 141. 11 Mod. 84. contr. [And 

fee Dougl. 362. where a miſtake in the verdict in a criminal caſe, was corrected from minutes ligne 

by the jury. In Bunb. 283. a miſtake in a ſpecial verdict on an information of ſeizure, amended by 

minutes, after one argument. ] | 


— es, Goode te 


{The point But nothing can be added to the minute or notes, though 


* 
in this clauſe never ſo ſtrongly proved by the evidence, becauſe that would be 
was not 


touched to ſubject the jury to an attaint for a fact that was never found 


upon in any by them. 
of the paſ- 


ſages referred to in the former editions. ] 
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(E) What Defects may be amended or aided after 
Verdict : And herein, h 


1. Of the Want of ſufficient Certainty in the Plaintiff's Deck- 


ration, in not ſetting forth his Cauſe, 
For his vide A Verdict cures not only ſuch defects as may be called artificial 
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_y 2225 defects, and come within the purview of the ſeveral ſtatutes 


of amendment and jefai, but alſo natural defects, or the om, 
ſions of the parties in their allegations, which mult be preſume 
to have been given in evidence to the jury; otherwiſe they coul 
not have found a verdict for the party. : 

[After ver- The chief intent of all the ſtatutes of jeofails ſeems plainly to be, 
24 che in- that the wrong pleading of any collateral matters not eſſential t 
ertion in 5 . verdict fot 
ſome of the the action, ſhould, after the expence of a trial, and ver 
counts of the party, be aided, but not to extend to matters of ſubſtanc 
e pI or whatever is eſſential to the giſt of the action; for this wo 


| a 8 a 
inſtead of have ruined all proceedings in the courts of juſtice 3 beſides, (uct 


Amendment and Jeokail. 


. A ſuch eſſential part been ſet forth, it might occaſion a contrary 
ne, verdict ; neither can the jury be attainted for a falſe verdict 
on the uncertain allegations of the parties, for it cannot appear 1 


161 


the plain- 
tiff 's re- 


e as 
ſurpluſage. 


leite — the damages given by the jury be proportionable to the 3 Will. 43. 
demand or not. | | | 2 5 | 
22 Whatever therefore appears to be eſſential to the giſt of the Lide bead 
Wer action, cannot be cured after verdict; for the law requires, that r 
4 all ſubſtantial facts ſhould be laid in proper time and place, fo 5 Mod. 286, 
er chat the defendant may traverſe them diſtinctly if he pleaſes; for 
: as he may traverſe the whole, ſo he may traverſe each ſubſtantial 
1 part, in order to put the weight of the cauſe on any one thing 
$00 that will put an end to the cauſe. A 
wg But as this matter is more fully treated of under the heads of 
1 5 Error and Pleas and Pleadings, we ſhall here only obſerve, that 
. * the difference in all the cafes on this head turns upon what is 
5 ſufance, and what is form; which muſt be determined in every 
Dp action according to its nature. | | 
f error I | 
2. Of Repugnancy and Surpluſage. 
ecial, maj Surpluſage does not vitiate after verdict, according to the Cro. Jac. 
Lo maxim, utile per inutile non vitiatur; and therefore, if ſuch ſur- 97: 428. 
wutes figne plulage is repugnant to what is before alleged, it is void; as if 
amended bj in trover, the plaintiff declares that he was on the 4th of 
March poſſeſſed of goods, and that afterwards, /ci/icet the iſt of 
- though WW , they came to the hands of the defendant, who converted 
vould be them. ; Tu 1 | 
er found o in ejectment, the plaintiff declared on a leaſe made to him Yelv. 94. 
the za of May, and that the defendant poftea, ſcilicet Iſt of May, yy Ns 
gected him; this was held good after verdict ; for by the pgſtea it oye. 
appears, that the defendant committed a fort on the plaintiff's title; 
| aud when he ſays a repugnant day, it is as if he had laid none; 
ed after ad if no day be laid, it ſhall be intended after verdict, that the 
| nt was committed before the action brought; for it would be 
icy foreign after verdict, to intend that the action was brought 
7, Deck by the ſpirit of prophecy, for a wrong to be committed after- 
8 "us; beſides, the jury could not take cognizance of any fact 
c done ſince the action brought, for that was not in iſſue. 
d artificial ln debt on an obligation, the defendant pleads payment of 50 J. Cro. Jac. 
ral ſtatute WW '4 funii 11 Fac. according to the condition; the plaintiff replies 549- [ee 
- the oni- WM 1:4 en ſolvit 50 J. predif 14 Auguſ” anno 11. ſuprad* quaſ. ad bk ws 
2 preſumed Ender diem ſolviſſe debuiſſet, & hoc, &c. the verdict found quod ſuch a va- 
they bd i {loit predieP 14 Funii prout the defendant had alleged; the Hanes in = 
| ſection here was, that no iſſue was joined, becauſe they do not ene 
ainly to ts dert in the time the money was paid; but the word Auguft is was holden 
effential w :inly lurpluſage, for when he ſaid quod non /olvit prædich 14 die, do be fatal.] 


verdict f s a ſufficient traverſe without the word Auguſt, and Auguſt is 
F ſubſtanc ily repugnant to the word prædicb, for predit? refers to June; 


this wo un lach ſurpluſage being a repugnancy to what was before ma- 
beſides, « fm, was idle and void. : | 
U 1 


{ Vol. 1. M | But 
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162 Amendment and Teokail. 


Where the But if there be a repugnancy in any point material, there it i 


plaintifmay not helped by a verdict, unleſs the verdict appears to have been 


releaſe ſuch _. i 0 
repugnant given on a different part of the declaration. a 


part, vide Sand. 282. 886. and head of Pleas and Pleadings. 


| 

ro. Jac. If the replication be repugnant to the declaration, it makes the 

144 Sand. declaration bad, becauſe the ſubſequent pleading falſifies the de. 

1 claration; as if a man declares on a bond made 1 Marti, if the I 

plaintiff replies that the bond was delivered 30 Martz, this falfifes t 

the declaration; becauſe it could not be made the firſt; ſo if the t 

rejoinder falſifies the bar, the bar is vicious. | t 

| | a 

3- Of Inſufficiency in the Defendant's Bar. Je 

; 'C 

Cro. El, As the plaintiffs action muſt have all eſſentials neceſſary to 4 
778. maintain it, ſo the defendant's bar muſt be ſubſtantially good; andif 

the giſt of the bar be naught, it cannot be cured by a verdict found pl 

for the defendant ; but if found for the plaintiff, he ſhall hare pa 

judgment, either for the badneſs or falſehood of the bar; but i pl; 

it be bad only in form, a verdict will cure it; and if the giſt be Fo 

traverſed, all collateral circumſtances will be intended after: ju 

verdict. out 

5 Co. 43 · Thus in an action of debt on a ſingle bill, the defendant plead alle 

- wi 5 payment without an acquittance, and it is found for the defendant, fene 

377. S. C. yet he ſhall not have judgment, becauſe the giſt of the plea 5 8 

cited. bad, ſince the obligation is in force till diſſolved eo /igamine qu the 

ligatur, and the acquittance under the ſeal of the plaintiff is tie 5. 

giſt of the bar; but if it had been found for the plaintiff, h i; 2 


ſhould have judgment, becauſe the bar was not only bad in ſu- tere 
ſtance, but found falſe, _ | ; pon ei 
Vide head of But if the bar be only bad in form, a verdict will ſupply it; *M = « 


— if in debt on a bond conditioned for payment of 1001. 25 h, . 
prox”, and the defendant pleads payment on the 20th of jun, Ic 
and it is, according to the plea, found that he did pay it ti > 
20th; though this bar be bad in form, becauſe it does not falloy * a 
the condition, and the plaintiff might have taken advantage d 1. i 
it on a ſpecial demurrer, yet the verdict having found paymen K < 
before the day, that in law is payment at the day, and the ſubſtan and A 
is found. _ N 
Re 1 : al 

4. Of immaterial and informal Iſſues. | of 6s 

Lev. 32. A verdict cannot help an (a) immateriel iſſue; for if what * a 

— 12 material in the pleadings be not put in the iſſue, it is not m 1 ble 

material neceſſary to be proved on the trial; or if it be alleged! wy 

xs in = proved, yet if it appear inſufficient, ſo as not to be decibve “ { 1 al 

55 l tween the parties, the verdict will be no good foundation for W thy 

alleged by judgment; but an informal iſſue is helped by the verdict. TR 

the plead- 1 5 8 3 1 . 

ings is not traverſed, but an iſſue taken upon ſuch a point as will not determine the merits of le jury 


cauſe; and an informal iſſue is where it is not traverſed in a right manner. Brownl. 229. Cro. wy 
2 Mod. 137. 10 Mod. 19. 11 Mod, 2. Ld, Raym. 168. 2 Stra. 933, 2 Barnard. K. B 55˙ 
1011. 


. 


10 


Amendment and Jeokall. 


If the plaintiff declares on a promiſe to find the plaintiff, his 
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3 Leon. 66. 


deen wife, and two ſervants, with meat and drink for three years, on ee and 
requeſt ; the defendant pleads that he promiſed to find the plain- 2 Leo. 196. 
tiff meat, Cc. ab/que hoc, that he did promiſe to find, Cc. for S. C. cited. 
three years next following, and hoc petit, & c. and verdict for the Sedb. 36. 
8 the 3 . 38. C. cited. 
5 plaintiff; yet he ſhall not have judgment, becauſe the promiſe | 
f th in the declaration is laid to be on requeſt, which promiſe is not 
1555 traverſed in the ſame manner: beſides the plaintiff in his replica- 
if the tion alleges a promiſe next after he was married, which is not 
the ſame the defendant traverſed; ſo that they are not at iſſue 
a poiut traverſed in bar, fince the bar is for a contract for three 
years on requeſt, and the replication for a contract for three 
years next enſuing the marriage, and non conſtat by the verdict, 
ary to which of the contracts was proved on the trial. 
; andit So in treſpaſs, the defendant pleads an accord between the Roll. Rep, 
t found plaintiff and J. S. of the one part, and the defendant of the other 86. 
Il have part; the plaintiff replies quod non habetur talis concord between the 


; but i plaintiff and defendant, quali the defendant had alleged; and 


gift de inne joined and verdict tor the plaintiff; yet he ſhall not have 
after 1 judgment, becauſe he does not traverſe the ſame accord that is ſet 
out in the defendant's bar, but puts another accord in iſſue, not 


alleged in the defendant's bar, viz. between the plaintiff and de- 
tendant only, 


nt pleas 
efendant, 


e plea i So in debt on a bond conditioned for the payment of 105 7. 
amine qu i tie defendant pleads payment of 100 J. ſecundum formam & ef 
tiff is the feclum conditionis ; the plaintiff replies, non ſolvit predie?” 10 51 this 
untiff, It b an (a) immaterial iſſue, not aided, for the plaintiff has not 


ad in ſb : troverted the ſame payment that is in the defendant's plea. 


Cro. Jace 
58 ö. 
Sandbank 
and Turvyz 
Cro. Car, 
597. S. P. 
adjudged 


wor. error, Hob, 173, S. P. adjudged. (a) But where an iſſue is deciſive between the parties, though 


ply it; 2 not fo apt, it ſhall be cured after verdict; wide 2 Jon. 184. Cro. Jats 44. 435. and heads of Error, 
25 Juni and Pleas and Pleadings. 
h of Jun, If . 5 5 . | 2 „ 
* th an iſſue be on a point that is impoſſible in ſubſfance and Cro. Car. 78. 
Py £cllow ntyre of the thing, it is not cured by the verdict; but if it be a e, 
We ach impoſſible in the manner and form of it, a verdict will cure yon. yp 
8 zyme tz as in debt on a bond conditioned for the payment of 1001. on * Re 
5 oft oe ziſt of September, and defendant pleads payment at the day, Latch. 158. 


ad it is found againſt him, the plaintiff ſhall have judgment; be- 
auſe the payment is what is material, and the day impoſſible, and 


af that month, the obligation is abſolute. 


if what In an action of aſſault and battery, the defendant pleads that 


Noy, 85,86. 
S. C. ad- 


altogether idle and void; for not being paid before the end Judge. 


Sid. 5 
is not ma fe plintif neglected his ſervice, per quod moderate caſiigavit ; the Ve-t. 70 
alleged * ow replies, guod non moderate caſtigavit, and the iſſue found for (4) Wr 
e decilve 70 _ though this be an informal traverſe, being (5) rather an iſſue 
_ a = ere of the chaſtiſement, than of the moderate manner 3 
way . ing it, and the right traverſe ſhould have been de injurid pregnant, 
1 proprid abſgue tali cauſd z yet after verdict it is good, becauſe though bad 
the 85 0 bay Have aſcertained that he did not beat him moderately. 5 Oe 
; . * After verdict, wide Cro. Jac. $7, and head of Pleas and Pleadin gs. 
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Noy, 56. In an action of debt, if not guilty be pleaded, and there he x | 
1 = verdict for the plaintiff, it ſhall be aided by the ſtatute ; becauſe | 
not guilty being an (a) ill plea, and a falſe one, the plaintiff ought to hate COT 
was pleaded his judgment, both for the badneſs of the plea and for its falſe. Py 
x hood; but if the verdict had been for the defendant, yet the dan 
R = . . . . . ; 
the plaintiff plaintiff ſhould have judgment, becauſe the declaration 1s not an- whe 
had judzg- ſwered by the plea (6). Ss 
ment, tho cler 
an improper plea. Cro. Eliz. 470. 2 Roll. Rep. 368. cot. In debt againſt an executor upon the bond 
of his teſtator, the defendant pleads ve eſt factum, Sc. Hard. 458. In an action of covenant, on a Arthu 
covenant that C. was ſeiſed in ce, and aſſigns for breach that C. was not ſeiſed in fee, & fic inf 
conventionem; though, in cov-nant, the defendant ought to traverſe either the deed or the breach, and A 
boch cannot be involved in #92 fregit corventionem 3 becauſe the giſt of the action lies on the deed, note 
which muſt be traveiſed by itſelf; yet when the defendant pleads a bad piea, which is found againſt him, * 
the plaintiſt may have judgment either for the infufficiency or falſity of the piea. Sid. 289. Lev. 183. for t 
S. C. wide Moor, 309. Cro. EIiz. 457. 2 Leon. 116. S. P. [) Qu. If in debt on a penal ſtatute, de de 
as, for not ſetting forth tithes, for uſury, Ic. not guilty would not be a good plea, though nil debet i; the d 
the proper, formal plea, 1 Term Rep. 462.] Mut 
ut rx 
Roll. Abr. If on an iſſue tendered by the plaintiff, the defendant joins the be a 
8 2355 ſcilicet by the plaintiff's name, or the plaintiff joins the ſcilicet by the p 
af Fac 6 the defendant's name, to an iſſue tendered by the defendant, agen. 
„ . . 2... . , 
adjudzes. this ſhall be amended, there being a negative and affirmative be- In 
Sto. Fiz: fore, between the plaintiff and defendant, which is the pattem Judge 
4 judged, Whence the joining that iſſue is to be taken; there is a ſul- being 
Pam. 524. ficient copy whence this may be amended, it being, from the Iron t 
. th Ati nature of the thing, a plain miſtake of one man's name for be judg 
UV » 41] — 0 ; 0 Lt 
et by another. = 
Joining iũue upon an information. Stile, 167. ip #5 
80 1 
(F) Of amending the Judgment. ment i: 
8 amen 
Leon. 134. Jt is a general rule, that the Court will make no amendment 
-Þ 3 8 that will defeat a judgment, the ſtatutes allowing amendment 1; ei 
Arn. 188. . . 5 d 
7601 . in athrmance of judgments only. tig 
Ld. Raym. 565, 5 Mod. 16. 69. Comb. 354. But lee now 5 G. c. 13. ſupra. be ame. 
Roll. Abr. But in affirmance of the judgment, the judgment itſelf mg 
337 be ſet right and amended by another part of the record, in a f. . 
which appears to be the miſpriſion or neglect of the clerk, 5 .. 
the miſtake of the names of the parties; ſo in debt againſt 4 lf the 
and the judgment is gued prædictus B. capiatur, when it fou Court . 
have been predict A. this ſhall be amended. nt 
Vent. 217. 80 in an action brought by Robert Meredith, and the judgme ad ther, 
[Pts cale as entered, was quod prædict Carolus Meredith recuperet, and t Miction: 
Was on a 2: 5 0 lerk, tl i ; 
writ of er- Court held this amendable, being only the fault of the clerk, Woes, an 
ror from miſpriſion being only in the name, which was right in the 4 = and 
a of the record, which was before the clerk, and ſhould have d ene 
Cowp. 841. rected him. g Aal. 


© where the 


4 it, 149, 


Court of King's Bench, in this country, amended a record in ejectment from thence, by enlarzins 5 i ejec 

term. ] Vide ſeveral cates to this purpoſe, Cro. El. 400. 864. Hob. 327. Moor, 361. 697. Hut. | bo ma 
Brownl. 56. Raym. 39, Comb. 64, 0 l iz f 

| 3 Ul 
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So if in an action of debt upon an obligation againſt Rob. H. Cro. Car. 
conditioned that if Henry H. or Rob. H. the defendant, ſhould 594+ Fel- 


: . WES k h d 
pay, Ge. judgment is entered that the plaintiff recuperet debitum & Hm 


« {amna againſt the ſaid Robert, & prædictus Henricus in miſericordia, A judgment 

ny where it ſhould have been Robert, for Henry was no party to the 94% P 

an · . u Viatt'h i le} ak Eh dictus T bo- 
record; this ſhall be amended, for it is only the miſtake of the ns recupe- 
clerk, ret, inftead 

bond 8 of prœdici 

| © frthurus, amended after twenty years ſtanding. 4 Mod. 371. 12 Mod. 384. 2 Stra. 1132. 1156. 1182. 

fragt g 


As to amending the judgment by the docket, it is to be Cro. Car. 


u, and R 

. deed, noted, that before the ſtatute 4 & 5 W. M. cap. 2. which, 574, 
Ar | for the ſecurity of purchaſers, requires that all judgments ſhould Sig, 1 
v. 1 Jo 


de docketed, the Courts uſed to amend both the judgment and 1 Wilf. 61. 
the docket, where there were ſufficient inſtructions to amend by; **. 120g. 
but now the docket cannot be amended ; and therefore if there 

be a falſe docket, which is as none, though a right judgment, 

the purchaſer is ſafe, and the party grieved mult take his remedy 

zgznft rhe officer for not docketing it truly. : 


ſtatute, 
debet is 


ns the 
icet bj 


ndant, ; f ; g 
WD! In a quare impedit for the preſentation of a wicarage, and the Hob. 327. 
. wlgment is quod 7 frm. this Hall De , 1 ws 
attern judgment 18 gruod recuperet eccleftam, this Ina e amended (a), wh 

: : . . Ps ro. Jac. 
2 being the miſtake of the clerk, who had ſuſficient inſtructions en 
om the from the ps/Zea to enter it right. | | (6): $6 


. debt, where 
te judgment was entered guod recuperet the ſum in the declaration, pro miſis & cuftagiis, inſtead of 
pro deb t prædict', and amended, Vent. 132. In debt againſt an attorney by bill, the judgment is 
quid quercns nil capiat per breve, where it ought to be per billam, yet it ſhall be amended. Roll. Abr. 
2h, Cro. Car. 580. ; 


me {or 


So if judgment be againſt a man and his wife, and the judg- Hob. 127. 
nent is that the wife is in miſericordia, and not the huſband, this Moor, $69. 
b amendable by the paper-book that is right. „ = ee 

| Brownl. 16. Roll. Abr. 206. Keep? 8. . 


ln ejectment brought by two, if judgment be entered that the 2 Jones, 199. 


Jantifi recuperet, this 1s a plain miſtake of the clerk, and ſhall 1 
de amended. f 5 = was entered 


\endmeny 
endments 


| | againſt ex- 
itſelf ma} cuts de bonis proprits inſtead of de bonis teſtatoris, and error brought upon it; this being conſidered 
. in a ey the blunder of the clerk, was amended, after argument in the Exchequer- chamber. 5 Burr. 
5 


lerk, 8 N 3 
again f 


2 lf the damages de 5 be (5) miſtaken by the clerk, the Roll. Abr. 
it Ou 


Curt will amend it by the judgment-book, becauſe that was a ſuf- 395: (b) As 
where the 


ent inſtruction to the clerk to have entered the judgment by, jury found 


> judge"! therefore it was his miſpriſion not to go according to his in- for the 
' i - * 5 0 A N 
et, and „ Mctions, which may be rectiſied and amended. 3 5 
clerks Wh and fo much for coſts, and the clerk, in entering thereof, ſays 2 s, for damages, and ſo much 
in the le ts, and ſo much pro incremento, que in tolo ſe attingunt to ſo much; in which ſum the 2 s. is not 


mopehended, this ſhall be amended. 3 Bulſt. 114. 8 Co. 162. Palm. 509. Dyer, 55. Roll. Rep. 
ad vide like amendments in declarations, where the total ſum is miſcaſt. Bultt. 171. 179. 


PUN, 149. Velv. 5. Noy, 44. Poph. 209. 
h <<Ament, if the judgment is entered quod guerens recuperet Roll. Abr. 
damages and coſts, and not quod recuperet terminum, as the 206. 


E this ſhall be amended, though this be but an action of 
als in its own nature. | 
M 3 If 


d have 0 


by enlarg'%s * 


y 
*. 
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amended i ficiens, Wc. but theſe words, ideo conſideratum eft quod the plain- 
after a writ „ ; g 5 : ; 

of error tiff nibil capiat per breve ſuum, ſed fit in miſericordia, & prediff 

brought, defendant eat inde fine die are totally omitted, yet this ſhall be 
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Roll. Abr. If a judgment be given on demurrer againſt the plaintif, and 


8 = - the entry of the judgment is of a nonſuit inſtead of a judgment 


a repleader in demurrer, this ſhall be amended, 

tor the er- | 

ror of the defendant's plea, it was entered guia placitum ft ſufficiens in lege, inſtead of quia minus 2 
ciens eft, and the Court held this not amendable (though it was right in the paper-book between the 
parties); but Popnam and Grenville contra. Owen, 19. And qu. If thoſe contra, were not right? 


. Sand. 299. If in replevin the defendant demurs to the plaintiff's plea in 
21W. C11 


r bar to the defendant's avowry, and judgment is entered 9d viſe 
Longville, præmiſſis, & c. videtur juſticiariis quod placitum prædict', &c. minus 


and the firſt amended. 

judgment : i 6 : 

affirmed accordingly. Raym. 39. S. P. cited. Sid. 70. cited. [ Where, in replevin, the defendant 
made cugnizanc? for rent in arrear, and the jury found for him, and damages to the amount of the 
rent claimed in the cognizance ; but did not fi d either the amount of the rent in arrear, or the «alue 
of the cattle diſtrained, and judgment was entered for the damages aſſeſſed, he was permitted to amend 


his judgment, and to enter a judgment #79 retorno babendo. Rees v. Morgan, 3 Term Rep. 349. 


3 Mod. 112. 


If judgment is given upon a demurrer, and a writ of inquiry 
awarded, but in the entry thereof upon the roll, theſe words fer 
acramentum duodecim proborum & legalium hominum are left out, 
this ſhall be amended. 


Salk. se. In debt upon a mutuatus the judgment was entered up as of 
1 ap Hil. term 1700, whereas the borrowing appeared to be 2 4pri 
- 4g La, 1701. After error brought it was moved to amend the judg- If 
Raym. 695. ment by the paper-book ſigned by the maſter, which was the 20 plai! 
Com. Rep. of January 1700, and allowed to be amended ; for it is but a {ip joins 
1 8 of the clerk, who ſhould have peruſed the paper-book ſigned by of ce 
the maſter, which is authentic enough to amend by. | mur 
Cro. Eliz. But if there be a miſtake or error in the judgment in any ſuc Bl 
497 matter in which the clerk has no inſtructions; as if before the fend: 
Palm. 98. 62 C g OY 3 
16 & 17 Car. 2. cap. 8. a capiatur were entered for a miſericordt the p 
or e converſo ; this was error in the judgment, becauſe before the WW it am 
ſtatute it made a fine to the king, and a difference in the exec WM tle a0 
tion; and there being no inſtruction in the record itſelf, or u withi, 
12 Mod. the judgment-book, whereby to amend it, it did not appeu to am 
104. whether it was the error of the clerk in the entering, or of the fault. 
1 Court in giving the judgment, and therefore could not (a) e lach 
(%% Mod. amended; but may now by 16 & 17 Car. 2. c. 8. and the 5 V. :: 
1 Cath. M. cap. 12. takes away the capiatur fine, in actions vi & ami c... » 
* therefore no capiatur ſhall be entered againſt the defendant, VE ::..., 
(3) carch. any thing in lieu thereof (ö). 4 ny 
$50- Sadanc þ 
An | 
tn, for 
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and 5 | 
tent (G) At what Time the Amendment muſt be made; 
and therein of Records removed out of inferior 
bf Courts, and paying of Coſts. 
en f : 
ht? | , . 
17 ſeems to be the eſtabliſhed doctrine of the Courts, to allow Salk. 47. 
ea in the plaintiff to amend his declaration at (a) any time, whilſt Pl. by = 
| viſe the cauſe is in paper, on payment of coſts, and giving the 8 y 
minus defendant liberty to alter his plea, becauſe the pleading in paper Pract. Reg. 
plain- came in only inſtead of the ancient way of pleading ore tenus, and 44 2 
5 . 8 . 1 
rædict in pleading ore tenus the record was only in fer: ; but after the — 3 
all be pleadings were entered on record, if it were not a record of the his declara- 
fame term, it could not be amended or altered. EM uy 
Jefendant years paſt face he declared, if it be but in paper, paying coſts, or ſuffering. the defendant to imparl till 
it of the the rext term after. After plea pleaded, and the replication and rejoinder to part, and iflue, notice of 
the alue via wit prowi/o as to the other, and rule ſerved to make up the iſſue to carry it down to trial; and the 
to amend "if pros ro ingrofled in parchment ; all the proceedings above continuing in paper, the plaintiff 
349. had leave o amend upon payment of coſts. Fareſl. 156. 8 Mod. 226. Ld. Raym. 95. 116. 134. 183. 
$943. Vide Saik. 47. pl 3. where Holt ſaid, that he had known an amendment made, not only after 
5 plea p eaded, but after the record was ſealed up, juſt even when it was going to be tried. The defendant 
qui cannot mend his plea after ifſue joined, or demurrer thereto; for by this he delays the plaintiff, which 
ords fer may turn gieatly to his prejudice, Style's Pract. Reg. 49. Ld. Raym. 669. 679. 683. Str. 11. 
eft out, Salk. 179. Lutw. 1218, * 
| »The Courts have, in many caſes, ſuffered the defendant, on payment of coſts, and ſubmitting to 
of terms, to amend his plea after demurrer, and even after argument, where leave was prayed before judg- 
up 11 ment given; i. e. where defendants had merits. 
> 2 pri 
he judg- If the plaintiff declares, and the defendant pleads, and the 
is the 20 plaintiff replies, and the defendant demurs, and the plaintiff 
but a lip joins in demurrer; yet the plaintiff may move to amend on paying 
ſigned bf ok coſts, if the cauſe be ſtill in paper; ſo may he withdraw a de- 
| murrer not entered of record, and move to amend, 
any ſuch But where the plaintiff declared againſt J. G. knight, the de- Salk. 50. 
efore tit fendant pleaded in abatement he was a knight and baronet; and eee 
iſericorii the plaintiff replied that he was a kinght, c. on motion to have (5) Where, 
before the It amended upon payment of coſts, all being in paper, and that after a de- 
the exect-W tie action being by bill the addition was not material; not being —— 
ſelf, or if within the ſtatute of additions it was denied, there being nothing not give 
1ot appear d amend by, and the defendant had taken (ö) advantage of the leave to 
or of e Kalt. amend, ah 
ö | | ulſt. 204. 
not (a) de March 1. Velv. 38. Cro. Jac. 13, 14. Leon. 28. Sid. 54. 107. Raym. 231. 2 Vent. 142. 3 Lev. 
he 5 V. G 19» 2 Bulk, 149. 3 Mod. 235. Ld. Raym. 669. 679. 6 Mod. 263. 310. Fitzgib. 193. 2 Stra. 
1 8 yall doo. Barnard. K. B. 408. where, after iſſue joined, or plea pleaded, and where not. Vent. 336. 
vi © 8 le Rep. 33. 85. But ſee the laſt note to the firſt clauſe. [ A mere clerical miſtake in the return 


>ndant, you 


An action was brought by the maſter on the ſtatute of 1/in- 
4, for a robbery committed on his ſervant, in which he de- 
Clared of an aſſault and battery done to himſelf, (though then 
ity miles from the place,) alſo that he made oath that he did not 
ow any of the perſons; the iſſue was entered of record, and 
le jury appeared at the bar ready to try it, but being for other 
M 4 buſineſs 


v2 mandamus, may be amended after the return has been filed. Dougl. 130. Rex v. the Mayor, Sc. 
of Lyme Regis. 1 Str. 27% A declaration in quare impedit was allowed to be amended after the de- 
Radanc had craved oyer of the writ, and pleaded a variance between the writ and count, 2 Will. 118,] 


3 Lev. 347. 
Bearcroft v. 
Hundred of 
Barnham 
and Stones 
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buſineſs adjourned to another day, the plaintiff obſerving his miſ. 


take moved to amend, by declaring of a robbery on his ſervant, 
Sc. and it appearing that the year in which the action muſt be f 
brought was expired, and conſequently the action muſt be loſt, t 
if not allowed; the Court after long debate, and conſideration of u 
former precedents, admitted him to amend. | b 
Mit. 4 8. 2. So where in aſſumgſit an executor laid the promiſe to be made hi 
. bp to his teſtator, and the defendant pleaded the ſtatute of limits. fo 
borough and tions, and on motion to amend and lay the promiſe to himſelf, it th 
Wigmore. was objected, that this would alter the nature of the (a) iſſue, an 
N HIER and take away the party's defence; yet it appearing that by the er- be 
14. piration of the {ix years the action would be loſt, the Court gave bu 
K. B. 408. leave to amend. | po 
(a) If the 
iſſue ſhall be changed thereby, there ſhall be no amendment. Lit. Rep. 349. Hetl. 164, Mo. 681. du 
2 Roll. Rep. 312. | Where an executor had pleaded a former judgment recovered, but by miſtake had on; 
ſtated a leſs ſum than the judgment was really for, the Court of C. P. gave leave to amend, though the 
record had been made up near three years; but they at the ſame time permitted the plaintiff to reply 
Fer fraudem. Skutt v. Woodward executor. 1 H. Bl. Rep. 238.] | al 
ant 
It. Rep. If the bill on the file be with blanks, or the imparlance roll Wri 
4 be with blanks for dates or (5) quantities, yet it may be amended he 
365. by the paper by the clerks themſelves until a recordatur be di- des 
2 Leon. 120. dered of the verdict returned on the nf prius roll; but after [aj 
. 8 ey ſuch recordatur it (e) can only be amended by the Court, for the had 
2 Mod. 316. roll lies with the prothonotary, to be made up according to the | 
12 Mod. 8. paper-book, until the recordatur of the verdict be allowed; but 
4 3 if after the recordatur be entered it is ordered on the roll in fats (11 
2 Stra. 734. quo tunc, and then the Court 1s ſuppoſed to take cognizance of it, 
2 Ld.Raym. in what manner it then was, and if the clerks might afterwards 
ng 9 947. alter the roll after entry of the verdict, they might amend it in 
(4) So in an the verdict which is on the 2% prius roll, and it cannot be altered I | 
but by rule of Court. rc 
Ss g 5 = , X fon 11 
where the bill was with blanks for the quantities of iand and meadow. Roll. Ab. 207. 8 Co. 163. I 
() Ray m. 53. S. P. | Ute j 
| In 65: 
Cro. El. The inferior court whence the record is returned, wbe— a 
+35- 4:9-, ther it be by the Common Pleas, or another court of record, rng ; 
Rep. 471. may amend after judgment, as well after as before a writ dl by fu 
8 Co. 162. error brought, and the rule of ſuch amendment is to be certified "Pp 
+507 - by the clerk of ſuch inferior court to the ſuperior; for though make j 
Hut. 41. the record is removed by writ of error, and a mittimus recordum a 
Rol. Abr. js entered on the roll, yet the writ of error is to ſend the record 3 
84 f. % in the ſtate and condition in which it ought to be by law, and 
2 jones, 212. that is corrected from all miſpriſions of clerks; or on alleging If 3 
diminution the record is to be ſent up amended as it ought to be ny, 
or it may be amended in the ſuperior court, if the other refuſeth; WW de g., 
for as it ſuperintends ſuch inferior court, ſo it may correct the tinual 
miſpriſions of the clerks of that court. „ee 
oro Car, But there is this difference, where the clerks carry the 105 cf me 
1 8 of amendment to a ſuperior court, and where diminution 1s a, 
leged, and a certiorari thereon iſſues; for when the clerks 17 ter p 
up the roll, it appears to have been amended by the date 1 ud ware 
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rule after error brought; but when diminution is alleged, they 
bring up the record in fatu quo the certiorari finds it; and there- 
fore when it is brought up they will intend it to be amended at 
the time of the judgment given, and that the tranſcript firſt ſent 
up was a diminution and a miſtake 3; and therefore if dower be 
brought againſt an infant, who appears and pleads by guardian, 
he ought not to be amerced, for an infant cannot be amerced 
for his indiſeretion; nor a guardian, becauſe he is appointed by 
the Court; ſo this is error in the judgment itſelf, which is not 
amendable 3 and if certified by the clerks of the court to have 
been amended after error brought, could not have been amended, 
but yet certified to the certiorari rightly amended, they will ſup- 
pole it was amended the ſame term judgment was given, and 
during that term, whilſt matters are in eri, they can rectify not 
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take hat only the miſpriſion of clerks, but their own miſtakes. 
ough the li a writ of error be brought, the defendant in error ſhall pay 3 Lev. 344, 
F ro rep) all the coſts of the writ of error, becauſe until the record was 345 · | 
ancnded, the plaintiff in error had ſufficient reaſon to bring the 12 
ce roll writ; but then the plaintiff in error muſt nonſuit his writ; for if 351. 
mended he proceed to reverſe the judgment on any other error, there the 
be or- ceſendant hall not pay coſts for his amendment, becauſe it is 
ut aſter plain that the plaintiff did not depend on the error the defendant 
for the had amended. | 
to the I 
ed; but 
| _ I) Where Records defaced by Deſign or Accident, 
= will be ſet right and amended. 
nd it in | ; 
e altered F any part of the record be vitiated by razure, the Court will Roll. abr. 
reitore it by amendment, becauſe the wickedneſs of any per- 205, 209. 
18 lon. in corrupting the records of the Court, ought not to obſtruct ON ys 
we juſtice of the Court, or prejudice any of the parties; (a) as Poph. 196. 
in getion? firme, the leaſe was made the ioth of May ; after 8. C. 
d, wik- rerdict for the plaintiff it was made the 11th of May by a razure; 2 3 2 
F record :nd it appearing to the Court that the declaration was (5) vitiated 8. P. l. 
a ww by ſuch razure, they amended it, both in C. B. and B. R. Judged 3 
> certi 1 feel, that if the record ſhould be amended, the delinquent could not be impeached for * 1 * 
Ir thougt wo it ſo by the ſtatute, the razure muſt be ſuch that the judgment be defeated thereby: Bat er 
| recordun 1 es the razure of the record is the offence, and not the annulling the judgment thereby ; — per 
the record 2 88 F ” : OD by wort an outlawry was made good, was held felony. (5) Where 
law, an Jacias the wor umiey was razed, and made Him!ly, and amended. Roll. Abr. 208. 
n ne If an original writ, upon which a common recovery of ſeveral 8 Co. 160. 
aghr to g manors, Oc. was ſuffered, being larger than the other writs on Earl of 
1 rene tle ſame file, through the negligence of the officer, and by con- p97 118 
-orred | wal handling, is fo obliterated and worn out, that but a letter Lake.” 
ll n the name of ſeveral of the manors can be ſeen, but the names eited ta have 
y the n þ the manors are truly recited in the count, and in the habere ny wg 
ation 8 ® * /4/mam, the original ſhall be amended according to the Al the | 
-Jerks Di Other parts of the record. | Judges of 
dats of th gland, 


rule 


22 5 ; E 
"Kt ee Petiur, becauſe a common recovery. And. 79, 80. S. C. adjudged by all the 


judges of 


England; 
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England ; and there is a nota by the reporter, that all the parchment remained entire, and if not, 
perhaps it might have been otherwiſe ; and wide And. 170. 


. | al 
300. 160. b. So if the original, or other part of the record, be ſtolen, taken v. 
away, withdrawn, or avoided by any clerk, though this be felony in 
per 8 H. 6. cap. 12. ſect. 3. yet this may be ſupplied and amended th 
by the other parts of the record; but if ſuch part ſtolen, Qc. or ol 
obliterated, cannot be ſupplied by the record, or any exemplif- dit 
cation thereof, then it ſhall not be amended. | C0 
br Oll 
or 
[(J) Of Amendments in Equity. pr: 
| > fen 
1 2 A BILL may be amended at any time for the ſpecial purpoſe of a 
a” 51 adding neceſſary parties. | | Wh, 
Cur. Canc. 546. Green v. Poole, 4 Br. P. C. 122. | 1 a 
6 3 : | ; bb 
4 After the examination of witneſſes no part of the pleadings 3 
260. 24 can be amended but under very ſpecial circumſtances : but if no oc 
the caſes Witneſs has been examined, an amendment has been permitted hn 
+ re the after publication paſſed. | wei 
note : l 
Haſtings v. Gregory, Scac. 19th Nov. 1782. and Sanderſon v. Thwaites, in Canc. Tr. 1781. Anon, . 
Barnard. Ch. Rep. 222. Harding v. Cox, 3 Atk. 583. Where a matter has not been put in iſſue by mw 
a bill with ſufficient preciſion, permiſſion has been given to amend it on the hearing of the cauſe, Filkig 0 85 
V, Hill, 2 Br. of bs 194. | . ö ; "4 5 
EarlofMaſ- After appearance the bill cannot be amended without payment . 
ſerene v. f . | A % | 
ms © colts, which are fixed at forty ſhillings, a ſum which the 
Br. Cha Court will not exceed, notwithſtanding repeated amendments, A 
as mw. unleſs the defendant ſtate a cafe of particular oppreſſion. r 
1 Jo Al. a d : p | 
Abr. tit. Amendment, p. 1. note. 8 ah 
| | miglh 
Ld. Con- An amendment to a bill has been permitted, after a demurer . 
— 15 con to the whole bill has been allowed; but this feems not to hae . 
340. e been ſtrictly regular. | 
2 P. Wms. 300. and v. Baines, in the note. a An 
| | : anc! tl 
Napier v. But there ſeems to be no precedent of an amendment to a bill 5 
2 in a part wherein it was diſmiſſed on the merits. WI 
2 P. Wms. 401. ö | 8 
Serle v. st. Where an improper ſubmiſſion was made in the bill of an 1 K. 
Eloy, 2®: fant, the Court allowed it to be amended on the hearing of tt n 
Wms. 386. | thous] 
cauſe. > : 5 
Counteſs of Where an anſwer was prejudicial to a defendant from a my "9 + 
3 miſtake, though ſuch miſtake was both in the original and off 
Gifford, copy, upon evidence of the miſtake, an amendment was permin Wh 
; bay _ ted after the cauſe had been heard, and after it had been dene reiter 
&2 . n ; * . 
this caſe the On a Petition and on a motion. | - ame 
draught was correct; but where the miftake runs through the draught, and the engroſſed anſwer; but 7. 


amendment will be allowed. Biſhop of Ely v. James, Bunb. 295. 


Woodgate v. There are no certain rules reſpecting the amendment 


Fuller, Bar- : | . s - The: 
and. ch anſwers; but they are in the diſcretion of the Courts. 0 


- 


Amendment and Jeofail. = 171 


miſſion of a fact (a) is never ſuffered to be ſtruck out, but on an Rep. 50. 


alk avit of ſurpriſe, or the defendant being ill adviſed. But 1 


aken where an amendment (6) is admitted in the bill, where, through Amendment, 
lony ina vertency (c) a miſtake is made, as to a fact or date, where p. 4. 

nded there is no danger d) of perjury, where the caſe depends upon . 
ec. or old documents, lies pretty much in the dark, and new matter is 1 P. wms. 
plif- diſcovered, which affords the defendant a good defence; the 297. Pearce 


Courts have allowed amendments to be made, either by ſtriking : 2 
out pailages, or making new facts, and this (e) after iſſue joined, Ambl. 65; 
or upon the hearing of the cauſe. If new matter has ariſen, the 8. C. 


practice is to add it by way of ſupplemental anſwer; for the de- (5)Filkin e. 


rn Hill 2 Br. 
fendant will not be permitted to take the old anſwer off the file, P. C. 194. 
and put in a New One. (c) Whar- 
Doſe of ton v. 


Whartin, 2 Ark. 294. (4d) Berney v. Chambers, Bunb. 248. Holliday v. Nabb, Bunb. 323. 
(% Philips v. Gwynne, cited in Mitf. Eq. Tr. 261. But the author adds, that in later caſes this in- 
dugence has been r-fuled, However, in the caſe of Moggridge v. Hudſon, the Court of Exchequer 
though twat there were many caſes in which it was highly neceſſary that it ſhould be given. In that 


eadings cat, K charis moved to tile a ſupplemental anſwer to a bill for an account of tithes, upon an affidavit 
t if no Ge dilcovery of new matter. The motion was oppoſed by Abbot, who inſiſted that it was the rule 
-mitted of © e Court not to ſuffer a ſupplemental anſwer to be put in after iſſue joined. The Chief Baron ad- 


micied the general rule to be as Abbot ſtated; but faid there were many exceptions to it: That if they 
wen to retuf- it, another bill might be filed for an account, and then it might appear that the plaintiff 
ought n0: to have had a decree in this inſtance, by reaſon of the matter riow offered; that tithe caſes were 


$1. Anon, ppt ea to pecul.ar indulgence, depending upon old documents, and lying in remote antiquity, Perryn 
= —_ iel, chat he had known many inſtances of ſupplemental anſwers being allowed in ſimilar circum- 
e. 


face, : but app ſiug there were no precedent, the motion ſeemed ſo reaſonable and fo neceſſary, that 
" the Court ought to make one. Eaſter Term, 34 G. 3. Where the amendment is not in a very ma- 
| | te pont, it may be made without notice; but where it is, it cannot be made without notice, and 
payment au payment of coſts. 1 Harr, Ch. Pr. 307. 
hich the 
ndments, 


An anſwer ſhall not be amended after an indictment for per- Earl Verney 


jury preferred or threatened. Yet if there were circumſtances eee, 
5 * 


extremely ſtrong to ſhew that it was only a mere miſtake (J), it Ch. Rep. 
miglit be otherwiſe. 5 419. 


(JJ) Vaux 
1. Lord Waltham, cited, ibid. Woodgate v. Fuller, Barnard. Ch. Rep. 51. Wharton v. Wharton, 
2 Alk. 294. 8 


demurrer 
ot to have 


An infant may amend his anſwer when he comes of age, Strudwick 


ani! therefore no exceptions can be taken to it. v. Pargitery 
Bunb. 338. 


Where it appears that either the examiner is miſtaken in taking Griells v. 


1 depoſition, or the witneſs in making it, it may be amended after Sf, 


SHES 2 P. Wms. 
publication. 646 ms 


A miſtake in the title of an order was allowed to be amended, Speering v. 
Hough for the purpoſe of charging a ſurety, who had entered 8 6 


it to 2 bil 


1 of ani 
ring of tit 


. 3 : 2 be . 6, 
rom a ml > © recognizance to abide the order of hearing. e 
1 and officd | S. C. 1 Eg. Caſ. Abr. tit. Amendment, 7. 6. S. C. 
Ni a , . , 
was 1 Where there was a miſtake in the title of the interrogatories, White v. 
deen | 


either the depoſitions were permitted to be read, nor the title to Ten 


| , 5 Vern. 335. 
| amended, though moſt of the witneſſes were gone abroad. x Eg. Ca? 
oſſcd anſvet1 but 2. Abr. tit 


Amendment, pl. 7. S. C.] 


endment 5 
8. The : : 
mild 
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Antient Demelne. 


(A) The Nature of the Tenure, and how proved. 
(B) Of the Privileges annexed to Ancient Demeſne, 
(C) How it may become Frank fee. 


(D) Where Ancient Demeſne may be pleaded, and 
the Form thereof. 


* 


(A) The Nature of the Tenure, and how proved, 


hand 
+ hit 269. LL thoſe lands which were in the poſſeſſion of Eduard the | 
„ ag Confeſſor, and afterwards came to William the Conqueror, Wi a 
Salk. 57. and were by him, about the 20th year of his reign, ſet down in ſto 
C 2. Bl. a book called Doomſday, under the title De Terra Regis, are (a) thx th 
<4: 5-0 ancient demeſne lands: theſe were exempt from any feudal ſer- WW ... 5 
(a) Lands vitude, and were let out to huſbandmen to plough and cultivate the kin 
which axe for ſupplying proviſions and neceſfaries for the king's houſehold er 
next or moſt : N . deſpes 
convenient and family; and for this purpoſe the tenants (who are called by ir; 
to the lords Bracton, villani privilegiati ) enjoyed certain privileges, and the . 
manſion- tenure itſelf had ſeveral properties diſtinct from thoſe of other > 


houſ PE EN . : . 
which he tenures, which it retains to this day, though the lands be in the WM drw! 


keeps in his hands of a ſubject, and the ſervices changed from labour to WM :y;-. 


own hands | 3 
for the dap⸗ one,. h Pei | 
port of his family, and for hoſpitality, are called his demeſnes, but have not the ſame properties with 8 
ancient demeſne. Spelm. 12. 3 
Salk. 57. This tenure, my Lord Ch. Juſt. Holt ſays, is as ancient as any rket 
* other, though he ſuppoſes that the privileges annexed to it com- ber 
menced by ſome act of parliament, for that it cannot be created WS 
by grant at this day. | . 
145 57. The lands which were in the poſſeſſion of Edward the Con- 
P « 2o 2 7 s * 1 il Leo o 
3 feſſor, and were given away by him, are not at this day ancie 1. 1 


* = . 1 
Hob. 188. demeſne; nor are any others, except thoſe writ down in the book 


1 Ker 43- of Doomſday; and therefore, whether ſuch lands are ancient 
(5) Where . demeſne, or not, is to be (5) tried only by that book. 


Doomſday was brought into court by a certiorari out of Chancery, directed to the treaſurer and chamber. 


7 


lain of the Exchequer, and by mittimus tent into the Common Pleas *. Iſſue was taken wheth 


[* The authority referred to for this paſſage is Dy. 150. b.: but the editor has not been able to 60g 
any thing to this effect, either in that page, or in any other part of that book. The wit in the - 
giſtet does not require the production of the book itſelf, but only a certificate of the fact from i an th, 
treaſurer and chamberlain of the Exchequer, F. N. B. 16. C. gth edits ] 


Ling" 


Ancient Demeſne, I73 


Lnebete in the county of Gloucefier was ancient demeſne, or not; and- on producing the book of 
Dior ſday, it appeared that Hope was, ancient demeſne, but nothing ſaid of Longbope; and the Court 
held, that the party failed in his proof. Lev. 106. Sid. 147. [Proof of the name being varied can- 
not be admitted, without its being averred on the record. Jbid. Bull. Ni. Pri. 248. qthed. Doomſ- 
cay-book will not ſhew whether the lands themſelves are ancient demeſne ; it will only ſhew whether 
the manor is ſo, or not. 2 Burr. 1048. ] 7 | 


But if the queſtion is, Whether lands be parcel of a manor Salk. 57. 


which is ancient demeſne? this ſhall be tried by a Jury. pl. 2. 

| Where an 
acre of land may be ancient demeſne, though the manor of which it is parcel is not ſo, wide Roll. Abr. 
121, and for this vide F. N. B. 14. Leon, 232. Dyer, 8. 11 Co. 10. Bro. Ancient Demeſne, 15, 
2 Leon. 191. 3 Lev. 405. 


ved. 
{ne, 


* 5) Of the Privileges annexed to Ancient Demeſne, 


\ Lord Cote enumerates the fix following privileges. which 4 Int. 269. 
17 * . . 2 

1 tenants in ancient demeſne are to enjoy (a). 1. That they 24 Roll. 
A | . Abr. 323. 
hall not be empleaded for any of their lands, Sc. out of the (a) But ir 
lid manor, but are to have juſtice adminiſtered to them at their mutt appear 
orn doors, by petit worit of droit cloſe, directed to the bailiffs of f'#that the 


n AS <a . land is an- 
oved. the king's manors, or. to the lord of the manor, if it be in the cient rs 
lands of a ſubject, et : meine ; for 
ard the | if a fine le- 
queror vid of thoſe lands in C. B. be ſtill in force, the lands are frank-fee till it is reverſed ; and therefore 
1 ) 


, may be empleaded at common law. 2. The land muſt be holden of the manor, being ancient demeſne. 
lown in 3 It muſt not be holden by knight-ſervice, becauſe huſbandry is the cauſe of the privilege. 4. It is ſaid 


are (a) hat the tenant may remove the cauſe out of the lord's court, if there be no ſuitors, or but one ſuitor, 
F Q {or that the ſuitors are judges; otherwiſe there would be a failure of juſtice, 5. If the tenant accept a 
dal oy reale of his lord of his ſeignory, or the ſeignory be otherwiſe extinguiſhed, by reaſon of the ſeiſin of 
cultivate he king, or otherwiſe. 6. Or if the lord diſſeiſe his tenant, and make a feoffment in fee. 7. If the 
ouſehold ld grant the ſervices of his tenant, and the tenant attorn. 4 Inſt. 269. Alſo if the manor and de 
1h delges of the manor are in diſpute, they muſt be empleaded at common law, and not in the lord's 
calle 0) tur; otherwiſe the lord would be judge in his own cauſe. Salk. 56. pl. 1. 
and tue | | 
of other 2, They cannot be impannelled to appear at Weſtminſter, or 4 Inſt. 269. 
be in the WY lewhere in any other court, upon any inqueſt or trial of any Mag ns : 
abour d cauſe, | writ de non 
fein in aſſiſis S juratis againſt the ſheriff, or any one who hath the return of writs; and if, notwith- 
ae with Kong uch writ, the ſheriff will return them, they may have an attachment. F. N. B. 166. 
top f 
| 3. They are free and quiet from all manner of tolls in fairs and 41nft. 269, 
* . = . - 
ent as an} erkets, for all things concerning (5) huſbandry and ſuſtenance. _ 2 
to it com- Bot this privilege does not extend to him who is a merchant, and gets his living by buying and 
be created} kling, but is annexed to the perſon in reſpe& of the land, and to thoſe things which grow and are 


eee of the lands. F. N. B. 228. 2 Leon. 191. Cro. Eliz. 227. Leon. 231. 233. 2 Inſt. 221. 
by Fide 2 Lutw. 1144. and how it muſt be ſet forth in pleading ; and that this privilege extends to 
p the Con- and in ancient demeſne, whether he hold in fee, for life, years, or at will. Roll. Abr. 322. 


a ancient leon, 191. [2. as to tenant for years, or at will; and ſee 2 Burr. 1047. ] 


in the bock | | 
— 4. They are to be free of taxes and tallages by parliaments, 4 Inſt. 269. 
R 


meſs + rs That regu - 

hey be ſpecially named. larly all ge- 
: 3 neral acts of parliament extend to ancient demeſne lands, vide 4 Inſt. 270. And. 71. 
an : 2 . 


ke 
taken whe 


1 That they were not to contribute to the expences of knights 4 Inſt. 269. 
cb parliament. | 
%s Phat if they be ſeverally (e) diſtrained for other ſervices, 4 Inſt. 269. 


25 they are obliged to by the cuſtom of the manor, they * 4. —_ 
| or 


en able to 100 
writ in the ie 


fact from n 
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174. Ancient Demelne. 


In ancient for the ſaving of charges, may join in a writ of mon/fraverunt, 
e 4.5 albeit they be ſeveral tenants. 

do the lord other ſervices or cuſtoms than they or their anceſtors have formerly done, they may have x 
writ of monſirawerunt directed to the lord, commanding him not to a.ſtriin tor other ſervices ang if 
he will ſill diſtrain, Sc. then, by a writ directed to the ſheriff, he may command him not to demand 
or diftrain for other ſervices ; and if he till perfiſts, then he may raiſe the pe comitatus, or command the 
neighbours to reſcue and reſtore the diſtreſs ; but the uſual courſe is, that it, after the writ ta the ſheriff 
the lord will diſtrain, then an attachment lies againſt him, returnable in one ol the courts of recoid 
at Meſtminſter, to anſwer the contempt. Plowde 129. | 


8 : rey hs 
* 0 SSSR 
= hy — — — D — — "= 
> US = —— 2 2 FE —— - 
= 2 SDA — OE ene — 1 nn nn 
RT oy I an Een nn A Le ES» IE 
” * "= = 4 * - : 2 — wt, —— — — — — — — 


r ͤ —— — — — —— — — —— 
— as =" > — — — 
- — ops ——— — — Cn 
— 


. .. ES 


5 Inſt. 250. Lands in ancient demeſne are extendable upon a ſtatute-mer« 
dor, 211. | 


8. P. Lands Chant, ſtaple, or elegit. 

in ancient demeſne, upon an elegit, may, by the ſheriff, be delivered in execution, becauſe the title of the 
land is not directly put in plea in the king's court; adjudged. Hob. 47. Moor, 211. pl. 351. at 
Brownl. 234. S. C. 
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Vent. 344. In an indictment for not taking upon him and executing the 
office of a conſtable, to which he was choſen by the leet, the 
queſtion was, Whether a tenant in ancient demeſne was obliged 
to execute that office? and the Court held he was. | 


(C) How it may become Frank-fee. 


4 Inft. 270. FF a fine be levied, or recovery ſuflered of lands in ancient de- 


x0 Co. 50. meine, this makes them frank-fee. 
7 * Fog But if the lord be not a party, he may (a) have a writ of di Ic; 
Roll, Abr. ceit, and avoid the fine or recovery (5); for lands in ancient de- Cy 
327. 3 — - . . . . h 6 f « aten 
(a) Butcan- meſne were not originally within the juriſdiction of the Courts o 1 
2. 7 a Weſtminſter ; but the tenants thereof enjoy this among other pn« re 
cire facias, . " f 
ee vileges, not to be called from jhe buſineſs of the plough by auf ptocee 
a party to foreign litigation. bdem 
the ſine or | Juagm. 
recovery. 3 Lev. 419. That a termor may have a writ of diſceit, and make it ancient demeſne, | Mank-f 
leaſt during his term. Roll. Abr. 327. [() An action on the caſe, in the nature of diſceit, to 1c10 end fo 
a recovery of lands in ancient demeſne, was brought againſt the vouchee only, as ceſtuy que uſe, which demeſ. 
was confeſſed by the plea. On motion to enter up judgment, the Court refuſed it, becauſe all the parts n 
to the recovery were not before them; and the vouchee not appearing to be ceſtuy que uſe, otheruiſe tu If th 
by his own acknowledgment, there was danger of colluſion between him and the lord of the manat, Irank-fe 
reverſe a recovery of land in frank-fee, and ſo turn it into ancient demeſne. Rex v. Hadlou, 25 80 if 
Rep. 1170. Vide Rex v. Mead, 2 Wilf. 17. The lord is not barred of his writ of diſceit by the d ; 
of any of the parties to a fine. Zouch v. Thompſon, 1 Lord Raym. 177+] | if he 
| | on la; 
2 Roll. Abr. But if the lord be party, then the lands become frank eq 
324. Salk. 6 Wc out of 


and are within the juriſdiction of the Courts of Weftmin/ier; i 
the privilege of ancient demeſne being eſtabliſhed for the dencd 
of lord and tenant, they may deſtroy it at pleaſure. gn 
* 43. If a fine be levied of lands, part ancient demeſne, and Þ 
* Abr. frank-fee, and the lord brings a writ of diſceit, the court 
Leon. 290. B. R. upon view of the tranſcript of the record, and proof ti 
part are ancient demeſne, will reverſe and avoid the fine 3 
that parcel ; but they will not order the fine to be torn off 
file, as in caſes where the whole fine is reverſed, becauſe it 1 
ſtand good as to the frank-fee ; but they will order a mark to 

made on the fine, to ſignify that it is cancelled as to that Pag 


357. pl. 2+ 


| 


- Ancient Demelne. 


and in this caſe the terre-tenant muſt be made party by /cire-facias ; 


= for otherwiſe the conuzance of him that was party to the fine ſhall 
not bind, if the tenements are frank-fee ; becauſe by that means 

wy the terre-tenant might be diſpoſſeſſed without notice; whereas 

-mand it he appears upon the ſcire facias, he may plead a releaſe or con- 

A frmation in bar, and fo preſerve his poſſeſſion. 

_ But if a fine be levied of land all ancient demeſne, and the 
lord reverſe it by writ of diſceit, it ſeems doubtful from the 
books, whether x fine ſhall ſtand good between the parties; 

-mer« ſome ſay, that it ought not to be wholly ſet aſide, nor the conu- 
zor reſtored to his land againſt his own ſolemn acknowledgment 

e of the on record, eſpecially fince the lord, who brings the writ of diſ- 

$1.8 ceit, ſeeks nothing but to reſtore the land to the privileges of an- 
cient demeſne (a); others, on the contrary, hold, that the writ 

ng the of diſceit, and the reverſal thereon, wholly avoids the fine, and 
et, the reſtores the conuzor to the poſſeſſion of the land; and the conu- 
obliged WY znce, though on record, ſhall be no eſtoppel ; becauſe it was 


made in a court that had no juriſdiction of the matter; and 
therefore the whole proceedings coram non judice. 
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Bro. tit. 
Fine, 101. 
17 E. 3. 31. 
F. N. B. 98. 
As 

9 H. To 12. 
8 E. 4. 6. 
Roll. Abr. 
863. 
Cro. El. 47. 
(a) But if 
after the 
fine levied, 
the conuzor 
had releaſed 
to the co- 
nuzee and 
his heirs, or 


confirmed his eſtate, he ſhould have retained the lands, notwithſtanding the fine was deſtroyed ; becauſe 
by the releaſe or confirmation, his eſtate would have been made firm and rightful. 4 Inſt. 470. 


10 Co. 50. Fitz. Diſceit, 37. Leon. 290. If tenant in tail of lands in ancient demeſne, leaſes for 


lixty years, and after levies a fine, with proclamations, in the Common Pleas, and this is after reverſed 
ent de- in a writ of diſceit, yet, guoad the leſſee, this fine ſhall not be avoided, but ſhal make the leaſe good 
a againſt the iſſue in tail, by the better opinion of the books. J. Leon, 290. wide{Lutw. 710, 7114 


it of dif 
dient de⸗ 
Courts o 
other pr 
h by any 


I in a writ-of right in ancient demeſne the tenant pleads in F. N. B. 19. 
watement of the writ, and by judgment it is abated, and the 1 Ini 270. 
demandant brings a writ of falſe judgment, wherein the writ of 
ryht is affirmed to be good, the Court of Common Pleas ſhall 
proceed as the inferior court ſhould have done; and although 


pigment be there given to recover the land, yet the land is not 


- demeſre, I kenk. fee, but continues ancient demeſne, becauſe the beginning 
elt, to 101 ad foundation of thoſe proceedings was in the court of ancient 
ue uſe, ui demeſne. | | 

all the parug 


[! the lord enfeoffs another of the tenancy, this makes the land Roll. Abr. 
tank-fee, becauſe the ſervices are extinguiſhed perpetually. 324 

80 if the lord releaſes to the tenant all his right in the tenancy, de Roll. 
if he confirms to him to hold by certain ſervices at the com- — mY 
ben law, theſe make the land frank-fee. | the ſeveral 


| | caſes there 
ed out of the year-books, and where it becomes frank-fee, by coming into the hands of the kings 


otherwiſe ti. 
the mand! 
Hadlow, 2 
it by the a 


e frank ee 
inſter ; 0 


the benen | 

= : | 
e, and p! ) Where Ancient Demeſne may be pleaded, and 
e court d the Form thereof. 


roof tl 


N 2 „ . : 
2 fine 2 | al ations, wherein, if the demandant recovers, the lands 8 H. 6. 35. 
torn n would be frank- fee, ancient demeſne is a good plea. 2 
auſe : 10 | 3 way be removed to the courts above, and they to proceed as the inferior court might have 
mark dt J. N. B. 29. D. 4 Iuſt. 270. Moor, 451. 
) that pan 
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Vide 4 Inſt. Therefore in all actions real, or where the realty may come in 

Rai Abr. Queſtion, ancient demeſne is a good plea as afſi/e, writ of wary 

322, 323. Of land, writ of account againſt a bailiff of a manor, writ of 
account againit a guardian, &c, 

Godb. 64. In replevin ancient demeſne is a good plea, becauſe by intend. 


Bulſt. 108. ment the freehold will come in queſtion. 
Owen, 28. 


1 In an efefione firme, ancient demeſne is a good plea; for by 
Hob. 3 common intendment the right and title of the land will come in 
Bulſt. 108. queſtion ; and if in this action it ſhould not be a good plea, the 
. gt ancient privileges of thoſe tenants would be loſt, inaſmuch 23 
326. 2 Roll. moſt titles at this day are tried by ejeAment. 

Rep. 181. Hob. 47. | 

5 Co. 105. But in all actions merely perſonal, as debt upon a leaſe, treſpaſ 


=. Abr. are clauſum fregit, &'c, ancient demeſne is no plea. 


Cro.E1.826. In zreſpaſs contra pacem, though the realty comes in debate, yet 
Rot, Abr- ancient demeſne is no plea; for this is at the ſuit of the king 
IT and puniſhable for the good of the commonwealth. 

2 Inſt. 307. In an afſiſe by tenant by ſtatute-merchant, ancient demeſne is 


/ 


for 
2bl, 
the 
are, 
ſan 
at Ba 
Lord 
Co. L 


Hob. 48. no good plea, becauſe the plaintiff does not demand the freehold, 296 
but till he hath ſatisfaction. EE | 7. 
Roll. Abr. In a quare impedit ancient demeſne is no plea, becauſe if i cannot 
Bb. 48. ſhould be granted there would be a failure of right, for them be. 
they cannot grant a writ to the biſnop. Zane, ar 
2 Inſt. 306. 80 in an action of waſie ancient demeſne is no plea, becauſe Bo: 
— in ancient demeſne they cannot, upon the diſtreſs returned, award ag 
Roll. Abr. a Writ to inquire of waſte, according to the ſtatute ; for tha i». 3 
323. ſheriff ought by the ſtatute to go in perſon, which cannot be ſup 4 : not 
plied by their officer, and fo there would be a failure of right] 2 
but in this the land ſhall not be frank-fee. E leiable 
F. N. B. 11. If the manor and demeſnes thereof are demanded, ancien rack 
2 demeſne is no plea, becauſe the lord would be judge in his owt ; ry 
pl. 1. cauſe. 3 
Comb. 183. Show. 271. | | | hg 1 
Dyer, 210. Ancient demeſne may be pleaded after imparlance, becauſe thi ; 


in margin. 


Tile, 0 lord may reverſe the judgment by writ of diſceit; and it goes 1 
Latch. 83. bar of the action itſelf, viz. in that court, becauſe it is coram 1 


Moor, 451. 2yudice. 

Where = Jus 25 | - Othe 

defendant in eje&ment pleads ancient demeſne, he need not make any defence by adding defendit vin 5 

injuriam ſuam. Carth. 220. Show. 386. Salk. 217. Vide Doct. Pl. 51, 52. Roll. Abr. 32 II 

and tit. Pleas and Pleadings. It may be pleaded without affidavit. 2 Ld. Raym. 1418. Barnal 0 

K. B. 7. [But fee centr. 3 Wilſ. 81. 2 Burr. 1047. And the affidavit muſt ſhew that the lands | Of 

holden of a manor, which manor is itſeif ancient demeſne; that the matter can be tried in the col . 

of the manor, that there are ſuitors there, and that the plaintiff hath an eſtate of freehold, 2B D 0 

1047. 8.] | "5 

pect 

? 
or. 


1 
in 
ard 
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Annuity and Vent⸗charge. 
end- | 1 : | 


8 * 


or by 
ne in 
u the 
ch ad 


N annuity, ſtrictly taken, is a yearly payment of a certain Co. Lits 

ſum of money granted to another in fee-ſimple, fee-tail, 44. : 
r . | beg 90 Finch. 161. 
for life or years, charging the perſon of the grantor only: if pay- Roll. Abr. 
ble our of lands, it is properly called a rent-charge; but if both 226. Do&. 


the perſon and eſtate (a) be made liable, as they moſt commonly 2 


treſpaſi 


re, then it is generally called an annuity. 30. F. N. B. 

ite, yet | 8 R 5 a 152. A. 
; [An annuity in fee, granted by the crown out of the 44 per cent. duties payable for exports and imports 
C king, a Barbad\es, is merely a perſonal inheritance. Earl of Stratford v. Buckley, 2 Vez. 170. And fo, as 


Lord Hardwicke ſaid, in giving his judgment in that caſe, is an annuity out of the poſt-office or exciſe. 
aeſne is Co. Lit, 20. a. n. 4. 14th edition; and as ſuch, the former has been treated by Lord Thurlow. Lady 
Holderneſſe v. Marquis of Carmarthen, 1 Br. Ch. Rep. 377. A rent created out of a rent is a mere 

rechold, anuity, Per Lord Hardwicke, 2 Vez. 178. | 
| As an annuity may be granted in fee, it may, of courſe, as a conditional or qualified fee: but it 
uſe if it cannot be entailed, being, in point of charge, ſtrictly perſonal ; Co. Lit. 20. a.: therefore a remainder 
| cannot be limited over of it, as it may of a rent-charge; Turner v. Turner, i Br. Ch. Rep. 316. 
or there Weeks v. Peach, 2 Lutw. 1218; except in a grant by the king, 2 Vez. 181. ; but when granted to 
joe, and the heirs of his body, if the condition is performed by the grantee's having iſſue, the eſtate 


pecauſe becomes abſolute, and alienable without reftriftion ; and this, it ſeems, though the grantee never come 
F to actual poſſeſſion. 1 Br. Ch. Rep. 316. Ambl. 776. S. C. It is not the ſubject of a fine or re- 
2d) award erery, Sheph. Touchſt. 11. Pig. 97. 1 Vez. 391. ; but paſſes by mere grant or transfer, 1 Br. Ch. 
1 for the dey, 77. There can be neither courteſy, nor dower of it. Co. Lit. 144. b. Poph. 87. Moor, $3. 
ot be {up | is not within the mortmain act of 7 E. 1. ſt. 2. Co. Lit. 2. b., nor the proviſions of the ſtatute of 


muds, ſo far as they affect real property. 2 Vez. 170. It is not aſſets in the hands of the heir, be- 
ule not comprized within the deſcription either of land or tenements : not of executors, becauſe its 
teritable quality prevents it from going to them. Dodct. and Stud. c. 30. p. 97. 2 Vez. 179. But an 


of right 


: cel Wuity of inheritance is forfeitable, as an hereditament, for treaſon. Nevil's caſe, 7 Co. 34. b. It is 
d, an J Uznable, and in moſt caſes, though aſhgns be not named in the grant. Co. Lit. 144. b. Gerrard 
in his OV Boden, Hetl. 80. If granted by the king, it muſt be granted out of ſome branch of his revenue, for 


de royal perſon is not chargeable. Anon. 1 Salk. 58. (a) Whether the one or the other ſhall be 
late, is in the election of the grantee; which election, when once diſtinctly made, is final and con - 
| Wye, Co, Lit. 144. b. Lit. § 219. Ambl. 782. ] 

becauſe t 8 


d it goes f N 

3 cen A) How an Annuity or Rent-charge differs from 
dther Rents. 

B) What ſhall be a good Grant or Creation thereof. 

0 Of the Remedies for the Recovery of an Annuity. 


D) Of the Proviſions made by the Legillature re- 
peding Life Annuities. ] 


Jefendit vin 
Roll. Abr. 3% 
1418. Bara 
that the lands 
ied in the col 
echold. 2 B 


pportionment and Extinguiſhment of an Annuity or Rent-charge, 
vide Head of Rents, | 


Vor. I, N ) How 
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? 
(A) How an Annuity or Rent-charge differs from e 
Other Rents. : 
Lit. . 218. A MAN ſeiſed of land grants, by deed-poll or indenture, 1 A 
ww 94 om yearly rent to be ifſuing out of the ſame land to another in 
Rents. fee, in tail, or for life, Sc. with a clauſe of difreſs ; this is 3 
rent-charge; and if the grant be without clauſe of d:/refs, then it ( 
is a rent- ſeck. | 
Vent. 161. A rent-ſervice is an annual return, made by the tenant, either | 1 
— in labour, money, or proviſions, in retribution for the land that 
aſſes. | ou 
Lit. f. 214, If a man makes a fecoffment in fee, or a leaſe for life, or 1 dre 
wy "a gift in tail, remainder over in fee, upon ſuch grants there can be the 
Plow. 134. NO rent- ſervice reſerved at this day, the feoffor or grantor having | effec 
(a) For no reverſion, and the feoffee or grantee by the ſtatute of quia 15 
e pri emptores terrarum holding of the capital lord; therefore if in 8 
it is only a ſuch deeds a rent be reſerved, there mult be a (a) clauſe of dH; 
rent leck. inſerted; and this will make a good rent- charge, the land being 80 
Whether . . ; thot 
ſuch reſery.. Charged with a diſtreſs for the payment of it. Ws 
ation be good in a deed-poll has been doubted, the words of reſervation proceeding entirely from th: N f 
feoftor or donor; but it ſeems now ſettled, that ſuch reſervation is good in a deed- poll, becauſe whoever or 
claims an eſtate under any deed, ought, in reaſon and equity, to be obliged to take it under the term theſ 
expreſſed in the deed. Vide Co. Lit. 143. b. 2 Roll. Abr. 449. Plow, 134. Gilb, Rents, 16,7. the « 
Co. Lit. If a man grants a rent out of three acres, and grants orer * 
> ©. by b. that if the rent be arrear, that he ſhall diſtrain for the rent in one] this 
of the acres, this is one entire rent; but it cannot be a rent cr , 
charge for the whole, becauſe the greateſt part of the land ou cer 
of which it iſſues, is not chargeable with any diſtreſs for the re4 powe 
covery of it; and denominatio ſumenda a majori; therefore it i dels 
taken to be a rent-ſeck, for which, by the words of the granty Bu 
the grantee may diſtrain in the third acre; for whenever t r the 
remedy, by way of charge for the rent, is not commenſurate , er ,, 
the rent, the rent is called ſec, and the charge is only app . 
tenant to the rent, and does not give it its denomination; al th 
the reaſon is, becauſe if ſuch original grant ſhould be loſt and luppo1 
worn out by time, and a man were to preſcribe for it, if he wen flit 
to give it the denomination of a charge, it would graſp mog cauſe | 
land than was originally intended to be charged; and therefor and th 
the law binds them down to the denomination of the rent, as {ech 1 
and to ſet forth the charge as an appurtenant, that by length 4 and th; 
time no more ſhould be comprehended in the charge than *I takes p 
origivally intended in the grant of that charge. „(et, t 
Co.1.it.147. If a man grants a rent out of his lands to J. S. and his hei |. on 
4: Co. 23. and grants that he may diſtrain for it during his life, this y erat, 
If a rent be rent-charge in F. S. becauſe he may diſtrain in the land, out . baut 1 
granted to which it iſſues, during his own life; but it ſhall be ſeck in 1 Wan 
te bei hands of his heirs, becauſe by the expreſs words of the deed, "WW 1; 2 


their heirs 65 A . . . We. 
out of one Femedy was to ceaſe upon his death; aliter if the dillreb f 
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been limited only for years, for then the entire rent had been ſeck, 
becauſe the remedy being temporary is not adequate to the right, 


om which is perpetual. 


re, 1 zent is then in him. Co. Lit. 147. 7 Co. 23. b. ; 
er in | | | . | 
way (B) What ſhall be a good Grant or Creation thereof, 
then | I a man obliges himſelf to J. S. in an annual rent of 101. per- 2 Roll. Abr. 
Icun cipiendum annuatim de maneris de D., and bindeth the faid manor, 224. 
and all the chattels therein, to a diſtreſs, this amounts to a good 1 ITY 
1 grant of the rent, and J. S. may diſtrain for it, — 
can be f the law creates a rent-charge, becauſe it is the deſign of the law to render all contracts ns 
having | "aca. mY 5 gene of the parties may be gathered from the deed; and ſuch interpretation 
f qui "en LS 8 the Ws becauſe he is preſumed to receive a valuable conſideration for what 
| N 74 23 my | 
| in | ng Pat rc, goods age lands to the payment of a yearly Co. Lit. 
tet , Dog is a good rent-charge, with power to diſtrain, . 
though there be no expreſs words either of grant or diſtreſs z or 3 
OR if grant that if ſuch a rent be arrear, that J. S. ſhall diſtrain — Rent. 
> word for it in the manor of D. this is a good rent-charge, for in all + 
r the term theſe caſes it is evidently my intention that my land be liable to 
ts, 16, 17+ 4 the charge. ; | 
k. body, hell ibn for bat rome in 2 me ER 
at in one this is a good rent-ch n < er 
„ e _ good rent-charge in fee or in tail, becauſe the power 2 Roll. Abr. 
1 —_— is in one caſe given to the heirs general, and in the 424. 
he red other to the deſcendants of the body of S. S.; and whoever has a 7 Co. 23. 
or the re power of diſtraining, has an eſtate in the rent for which the diſ-- e. 
fore * treſs is given. | 
2 . 2 a 5 Bo out of the manor of Dale; and 2 Roll. Abr. 
ee ind, that the grantee ſhall diſtrain in my manor 511. 
iy app =... this power of diſtreſs in the manor of Sale ſhall not ,,.. 4. 
a þ nt to the grant of a rent-charge out of the manor of Sale ; 7 Co. 23. 
a * tor though in the former caſes ſuch conſtruction is admitted to 
10 0 ol lupport the intentions of the parties, where the grant is not ex- 
.ca(p moll E in this caſe the reaſon of ſuch conſtruction fails, be- 
A cbereka a [1 = : plain grant of the rent out of the manor of Dale, 
yes” * 3 s is given in the manor of Sale, as a means for the 
_ A * it, for which he had no remedy by the grant itſelf 3 
ET a 4 m the rule, quod expreſſum ſemper facit ceſſare tacitum, 
| bm geen ere, that where the intentions o the parties are evi- 
4 his bei ts > age De conſtruction ſhall never be admitted, which the 
5 this sf by ! A _ in dubious contracts, ut res mMagis valeat quem 
WL pw 3 1 ng manner of interpretation were admitted, the 
deck in WW dd oe : * made double, and the grantor twice charged, 
e deed: WM ic. + e f ign of the grant. | : | 
«ces Mi 16. ent be granted to A. and if the rent be behind, that 2 Roll Abr. 
pe ner mall diſtrain for it for the uſe of the grantee z this is a 45. 
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acre, and 
that it ſhall 
be lawful 
for one of 
them and 


Its heirs to diftrain for it, this is a rent- ſecłk; and the diſtreſs given to one is © 
ay 38 n 
rent; but if he to whom the diſtreſs was not limited dies, the ſurvivor ſhall diſtrain, i _—_ 
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good rent-charge in A., and a diſtreſs limited to a ſtranger for lis 


benefit, is in effect making him the grantee's ſervant for that pui- the 

ole; and what a man may do by one ſervant, he may do the 

| 5 himſelf or any other. ; ma 

2 Roll. Abr. But if the diftreſs had been limited to a ſtranger, without ſay. per 
425. ing for the benefit of the grantee, ſo that the limitation of the | C 
diſtreſs may ſeem to be independant on the grant, and without bh 

relation to it; this diſtreſs does not make it a rent-charge, ſince cover 


by no words in the deed the diſtreſs ſhall be applied to the uſe WF © 
or advantage of the grantee. 


male 
Bro. tit. If A. grants and confirms to B. a rent of 5. to be taken out t 
0 "Y 3 of his lands, which rent B. has of the grant of his father, though 
Abr. 42 5. B. never had any ſuch rent from his father, yet this grant of | U 
A. 's ſhall be good to create a rent-charge in B. for it is evidently } debt 
the intention of A. that B. ſhall have a rent of 51. out of his truſt 
jand; and a miſtake or error in the deſcription of the thing r- itte 
ferred to, ſhall not render the true deſign of the contract ineffee« the o 
tual and void. . 
Co. Lit. If a man ſeiſed of twenty acres of land, grants a rent of 205, Th 
, percipiendum de qudlibet acra terre ſuæ, or out of every act hs 
in common, Of land; this is in nature of a ſeveral grant out of eyery " 
or ſeveral acre, for the grant ſhall be taken moſt ſtrongly againſt the 
peas . 1 grantor, and the grantee ſhall have 205. out of each acre, If 
grant a rent of 20s. per ann. out of their land, the grantee ſhall have 4os. rent; for as their eſtate 1 limitty 
fevera!, ſo ſhall their grant be too; and therefore each ſhall be taken to grant a ſeveral rent of 204 
5 Co. 7. be Plow. 140. b. 161. 171. 289. Co. Lit. 197. a. 267. b. A} 
ariſe 
Co. Lit. If A. bargains and ſells land to B. by indenture, and before WW «7: ; 
147% enrolment they both join in a grant of a rent-charge to C. this tic . 
after the enrolment ſhall be conſtrued the grant of B. and the WW (tern; 
confirmation of A., becauſe when the bargain and ſale is enrolled, during 
it has the effect of a deed enrolled, from the making thereof; 
and therefore it muſt be the grant of B. who had the land at tlic] Thy 
time of the grant made; bat if the deed had never been enrolled; witer a, 
then it ſhould have been the grant of A. and confirmation of Bene. 
becauſe the land never paſſed from A., the deed being ineffeAual 
and yoid, without enrolment. 3 | 
Bro. tit. If an original grant be made of a rent-charge to commencq (C) 0) 
Grant, 8d. aſter the death of J. S. it is good; for this is not like the caſe o 
Plow. 1<6. lands, where the hvery muſt carry the freehold immediately, F a m 
Palm. 29, where the abeyance, or want of diſtinguiſhing where the frees life 
1 hold is, may be of prejudice to the rights of others; for if th Faltee 
But azent freehold was to be granted in futuro, a man that had brought hiy e writ 
in ge, or pracipe againſt the grantor, after he had proceeded in it a con Rity lies f 
| , pak derable time, might have his writ abated by the freehold's vet: 
be granted in a ſtranger, by reaſon of a conveyance made by the granto - vill a 
to com- before the writ brought; but the grant of a rent de novo 18 1 * 
_ e attended with this inconvenience ; for no man can have a pre. C., Li: 
of F. S. dent right to a thing which is originally created by the graf 
<caule to itſelf; yet guæres at what diſtance of time ſuch charges may be I lf a m 
a lowed to commence, whether it muſt not be after the live ed, or! 


U 


J thing 
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in | 
u- the perſons in , for if they be indefinite, they ſeem to have be precedent 
do the ſame tendency to a perpetuity as any other contingent re- LO 
mainders, or executory intereſt; and the bare affectation of a ſuch grants 
1 perpetuity is ſufficient to condemn any conveyance. are not 
: ; h ood ; for 
the ſuch freehold, by thus being ſplit and ſevered, doth hide the perſon in whom the right is 1 
8 fore the party that has right, will not be able to diſcern againſt whom to bring his præcipe for the re- 
nee covery of it, Bro. tit. Grant, 86. 8 H. 7. 3. Plow. 156. [An annuity (after a diſpoſition of it 
for other purpoſes) was deviſed to the teſtator's eldeſt ſon : and on his deceaſe, to the heirs male of his 
uſe body; and in caſe of his having no iſſue male, to remain to the teſtator's next eldeſt ſon, and the heirs 
male of his body: the four eldeſt ſons died without iſſue: it was adjudged, that the claim of the fifth 
out was too remote. Turner v. Turner, 1 Br. Ch. Rep. 316. ] 
OU I | E « 0 ; 
yt [Where a man deviſed all his lands for the payment of his 14. Ken- 
ently Lebts, and alſo an annuity out of a certain town, which the 5 Earl 
Ft truſtees fold 3 it was decreed in equity, that the annuity ſhould | Eg. pr, 
e re. WY [fue out of the other lands unſold ; there being ſufficient to pay Abr. tit. 
; the debts, | Aug, 
effec« Sc. (A). p. 1. 1 Ch. Ca. 295. S. C. 
855 Where an annuity was deviſed out of a rectory, the glebe Thorndike 
being but of ſmall value, and the tithes not liable to diſtreſs, it ». Alling- 
5 vas decrecd that the whole rectory ſhould be liable. 2 OD 
22 | . tit. Annuity, Ic. (A). pl. 2. 1 Ch. Ca. 79. S8. C. 
acre, If a man, poſſeſſed of a term, grant a rent generally, without 1 Ro. Abr. 
r efatein I Uniting any eſtate, the rent ſhall continue during the term. G 
t of 20% e 


A man poſſeſſed of a term for years, determinable on lives, Goſley v. 
deriſed 204. per annum to J. S. to be paid half-yearly, if the Guford, 2 


| before Wi 7) 2e ies ſhould fo long live. J. S. died during the life of Tbellssge. 


C. this fs %%% que vies, and it was adjudged that the rent was not termination 
and the ktermined by his death, but ſhould be paid to his executors in the cate 


| , > of a deviſ 
enrolled, during the continuance of the term. ] of an ee, 
thereof; 33 ; | ity to teſts. 

d at the as executors, and their heirs during the life of B., to the ſeparate uſe of a married woman, who died 
1 Ned ; n the life of B. Rawlinſon v. Montague, 2 Vern, 667. So, where a man deviſed an annuity to 
enrolled, 


wither during the life of his executor, to be paid him by the executor, and the annuitant died in the 


on of B.g lk. ime of the executor. Savery v. Dyer, Ambl. 139+] : — 5 
neffectual 
omen: C) Of the Remedies for the Recovery of an Annuity. 
he caſe of | b 
ately, 4 | a man grants by his deed an annual rent to F. S. in fee, for Lit. f. 219. 
the free ie or years, out of certain lands, with clauſe of diſtreſs, the F. N. B. 
. hi * = « o 9 .* » 3 152. 6 Co. 
for if the pattee may at his election either diſtrain for this rent, or have a ;3, b. 
rought e writ of annuity, and thereby charge his perſon, (a) But no 
it a con r a writ of an- 
>. veſtinl uty lies for a rent-ſervice, wide tit. Rents, and Rall. Abr. 226. 1 H. 4. 4. nor if a man deviſes a 
d's Very * out of his land, and dies; for after his death it is impoſſible to charge his perſon. 6 Co. 58. b. 
= granto Nr will a writ of annuity lie for a rent granted for equality of partition, or in lieu of dower ; for 


16V0 13 00 ugh theſe be given by the perſon, yet, being granted in ſatisfaction of a real eſtate, they retain the 


rec * of the things for which they are given, and therefore not recoverable in a perſonal action. Pop. 
3 P ral " Co, Lit. 144, 145. Roll. Abr. 227. Co. Lit. 144. a. 8 
the gr | 
may be J K a man grants a rent out of his lands, and by a proviſo in the Lit. f. 220, 
he wy *,or by deed of defeaſance, provides that neither the grant, nor P. 87; 


3 l - 6 Co. 58. 
[ thing therein contained, ſhall be conſtrued to extend to But if the 


N 3 charge. 
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th 
| rſon m 
upon the pe 
; ſe the charge : 
is not chargeable ; becau ſtruing grants, which, for re! 
hat he grantor 1 er of con as the words bet 
been th the g he mann far as 
* ly from t c tended as 
the grant, ariting only I: iven, ought to be exte om for ſuch con- ter 
EE. be TIN or rants. there can be no ro t the puts x 
thing there- a 5 the rant, X 
in conta n- ill bear ain b = expreſs words of the 8 ſhall be admitted 18 4 
ed, ſhould ſtruction, wh e harged; for no implication gra 
charge the the grantor is not charg 1 : le in the deed. | erat 
land, that hrow an expreſs clau 
proviſo had to overthro 5 5 rent 
N A to the grant. Co. Lit. 146. a. t of the manor of Dale, in B 
as repugnant harge out of the m he grant , 
If a man grants a rent-cha * with a proviſo that t 5 , it te 
þ f a | intereſt, w : id ; becauſe the than 
44 Co. Lit. f 8 — tor has no In 3 . void 5 SL d 
i uch the berge his perſon, this bf Dole: condi a cs e 
WW aa not e hing in the manor 0 5 har w 01 
mo 3 itor, having nothing ſequently, the g the 
N Dy. 227. grail 7 5 e it; and con 9 of the rantor, gran 
' [Where a 20 of 8 2 but againſt the ene the 3 grant 7 
WW my I 110 to exempt his an he grantor had been ſeiſed Wy f 2a 
1 ſettle lands provi I; and if in this caſe the g out of it, for the life 0 enter 
Ih of ſuch *, ineffectua 4 had granted a rent- charge t ſhould not charge his ceptic 
46 rn hun at manor, oy with a proviſo that the pes have no remedy but by fach | 
jt r ty being open 6s kim, hn wel th 
6 bet 1 8 8 that remedy being . death of the grantee, vas n 
Wy; chaſe diſtreſs, becauſe, g upon ſor | 
| ütrets, ſon; yet, up = he grantor fo Tants 
I afterwards, rate the per 4 a ainſt tne = ; 
e wa gp organi 0 pgs remedy for the w- Bl ud 
tartly des | his executo he executor has no e ara is deter- law, | 
viſed it, fuch rrears, becauſe the iſtrain after the g is void WY 
_ f them; for he cannot 2 exempt the perſon pk We Ia 
holden to COVETY O herefore the proviſo to ant uſeleſs and eltate 
be liable to mined; and there 8 rendering the nunati. 
he annuity | 1 cXxecutor, as * N 
i the hands againſt the gelt ye; 
# | : 
of the de- feckual. | d out of lands, n une 
viſee. ings, 2 Vein. 97. f be granted ou 1 Mencer 
. 9 8882 hence it is, that if a rent 5 ſhall not be charged, "Fu 
8. b. And hen ſon of the gran ing no diſtreſs ua, 
6 Co. 58. : iſo that the per tee, having e * 
But if the Fith a 8 oid, becauſe the grantee, uld be without is 20, 
grantor had that this proviſo 18 V 5 overy of the rent, WO ſate ; 
iven a peu- Of he deed for the rec k place. "INE 
n f « . * f th 
in the name : en good, becauſe he mig id the lerefor 
27 1 the proviſo had been good, arl paid | 3 
Is OED rants, if J. S. be not yearly anor of WW 'is pont 
b his deed grants, iſtrain for it in his m * the Ne 
: If a man T diſtrain fo t no writ} polle 
1 55 that then he may f the manor; bu 
WAY #4 ſum of ON | rent-charge out © 
2 18 f OOd IC 
and B. Dale, this is a g 
jointenants, 


made 

; f f the rent 

ity lies for it, becauſe there 1 7 grantee 2 power F 

grant a rent- Of annuity lie et becauſe he hath given id him, the manor ! 
p * 4 . L 1 

1 Cog een arly ſum be not pai 

e ee diſtrain, if ſuch a yearly 

land, with a 


Pt: OV a * 7 Y W ith the | 
= | 3 fe uent] 
1 0 th c 4212 V Cl 4 
F - 


dent 29 2in; 


* 
"tion, 
t 


If a x 
Wife it 
. = . 1 1 ! 
ich the diſtreſs is given. a writ of aun hen th 
ox na = wu te dreſs | 1 of A. but leaves B. liable to the | nd 85 
ſhall mech ſon of A, this diſcharges the perſon 1nd fl 1 Ap c 
charge the per f other land 10 Ned; 
; it. 147. b. 4 | eſled O 0 fc ; the »_ 
BE 2 If a man ſeiſed of land in fee, _ My: with a 7 ay 
its l ife ou W Nantee n 
hoy fur rants a rent-charge for | ar, the leaſchold, as tag 
147. Tac years, S* both, if the rent be arrea 5 C. 
Croz ac. In 3 
Roll. diſtrain 
390. Ro 
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the land of inheritance, are ſubje& to the diſtreſs; becauſe a Rep. 330. 
man may oblige his chattels to the diſcharge of the rent; but the Cro- Elis. 
rent being a freehold ſhall iſſue only out of the inheritance n 
becauſe the leaſehold, being only a temporary and periſhing in- 
tereſt, is not a fund commenſurate to the charge; and therefore 
the rent ſhall iſſue out of the inheritance, which for its duration 
is a more complete eſtate to ſupport the charge, and render the 
grant effectual. And hence it was (a) adjudged, that though the () 7 co. 
crantee might diſtrain the leaſehold lands, yet he mult avow for a 23: 25: 
rent iNuing out of the inheritance. Waden 
But if a man poſſeſſed of a term for years, grants a rent out of 7 Co. 23. 
ii to another for life, though the eſtate be of ſhorter duration Orte. El 
than the charge; yet becauſe jt is the only fund provided by the 3. 
grant, for the payment of the rent, it ſhall anſwer the grantee 
ſo long as it has continuance, if the hie for which the rent was 
granted, laſts ſo long. | | | 
There is another remedy for the recovery of an annuity or Perception 
rent-charge, and that is when a power 1s given the grantee to - 4 weint 
enter (5) and hold the lands till ſatisfied the arrears by the per- 3 = 
ception of profits, the grantee, when the rent is arrear, may in Lev. 170. 
ſach cafe enter and hold the lands till ſatisfied by the perception 3 784. 
of the profits; though in this caſe it was objected, that there 1 8 "Ip 
vas no eſtate conveyed, out of which a uſe might ariſe to the Sand. 212, 
gantee, upon the nonpayment of the rent; and that this grant RL 
could paſs no eſtate to the grantee, as a conveyance at common {(z) 8 
bur, becauſe the grantee could have no inheritance or freehold in cate, if he 
de land, when the rent was in arrear for want of livery, nor an Pp 10 
tate for years, for want of a certain commencement and deter- pellable to 
mation 3 yet it was adjudged, that by the grant he had an inte- quit til he 
lt yeited in him, when the rent was arrear; and though it be 3 
n uncertain intereſt, which, for the uncertainty of its com- for the ar- 
nencement and determination, might be void by the ſtrict rules ls down 
law, if it were granted independant of any eſtate certain, yet er 


. : 8 2 4 . aliitr, if he 
15 good in this caſe, becauſe it is created to attend a determinate negleRs to 


4+ + 


late; and the non-payment of the rent fixes the certainty of its nter. 
winning, and the ſatisfaction of the arrears, by the perception Cumming, 
i the profits, the end and determination of ſuch intereſt ; and 2 Ak. 2411. 
uerclore the grantee may reduce ſuch intereſt, as it riſes, into dene e, 

i poſleſſion by ejectment, which is the proper remedy to recover _ annuity 

ut poſleſſion. | ; has recovers 
"Io . | ed in eject- 
ent againſt a tenant from year to year, of the grantor, he may afterwards, in an action for uſe and 


Laupetion, recover all the rent in the hands of the tenant at the time he gave him notice, and down to 
ej of thy demiſe, but not afterwards. 1 Term Rep. 378. Birch v. Wright.] 


If a man grants a rent-charge to J. S., his heirs and aſſigns, Cro, Jac, 


md ic . . 

abi it ſhall happen that the rent be behind and unpaid, that 519, 5 

len the ſaid p SY : : he Tad 512. 2 Roll, 
e laid J. S., his heirs and aſſigns, ſhall enter into the land, Rep. 12. 


* have and enjoy the rents thereof, until the arrears be fully Poph. 126. 
"1 and the grantor covenants to levy a fine to the uſes of 3 Pann EA 
"ind deed; if after the fine levied the rent be arrear, the fte gile 


Fance may enter into the land, or make a leaſe for years to try and Hare. 
N 4 his And by the 


1 


Robinſan v. 


\ 


384 Annuity and Bent-charge. 


better opi- his title in ejectment; becauſe by the fine there is an eſtate veſtel ft, 
lo, * in the conuzees, to raiſe an uſe in the grantee, of the rent. 18 
if the rent Charge, when the rent is behind; and whenever the rent become; me 
be arrear be- arrear, the poſſeſhon is executed to that uſe, and conſequently it 
— (eg the grantee hath a right to take and keep that poſſeſſion, till the | dit 
the fine te. Uſe for which it was executed be ſatisfied z and that was till the the 
vied after- arrears of rent be paid by the perception of the profits; and ] 
On therefore though the greateſt intereſt in the land be uncertain, 48 i 
to raiſe an (becauſe it is uncertain when the rent will be paid out of the out 
uſe in the profits,) yet while his intereſt remains, if his poſſeſſion be diſturbed gra 
Eran or deveſted, he may reſtore it by ejectment, which is the proper the 
the land for remedy to recover the poſſeſſion; and if the grantee aſſigns over rent 
the recovery the rent, the aſſignee may likewiſe enter, and maintain a title in long 
— 79 gl ejectment; for though the uſe ariſes out of the eſtate of the had 
cauſe the Conuzee only, as the rent is in arrear, and, till the rent be behind Wi been 
fine is guid- and unpaid, there is nothing more than a bare poſſeſſion of a uſe, beca 
„ N which in its nature is not aſſignable; yet by the conveyanee of 1 
grant, and the rent it ſhall paſs, becauſe it is nothing more than a remedy or we f 
e eee ſecurity for the rent; and therefore ſhall attend that into whoſe be b 
aſſurance. hands ſoever it comes, to be 
Cro. Jac. 512. | | out 
co. Lit. An action of debt does not lie for the arrearages of an annuity, liltra 
. if the grantce be ſeiſed of it in fee, tail, or for life. neith 
3 an annuity was granted by deed for two years, and the grantee brought an action of debt for cauſe 
the artears; on demurrer it was held, that debt would lie upon the contract, it being granted by decd, edge 
and for years. Cro. Eliz. 268. For the remedies which heirs and executors have by diſtreſs or aftin Tu : 
of debt, wide head of Rents, and the ſtatutes 32 H. 8. c. 37.* 8 Ann. c. 14. 4 Geo. 2. c. 28. : b 
11 Geo. 2. c. 19. | nctal | 
| See a good comment on this ſtatute of H. 8. Co. Lit. 162. a. b. remed 
Roll, Abr. As regularly the remedies for recovery of an aunuity or rent, 3 
0 5 charge are either by writ of annuity or diſtreſs, it is to be ſeen "x 
Hob. 38. Which is the moſt eligible method, and what ſhall determine the 5 = 
Dyer, 344. grantee's election. If A. grants a rent-charge to B. and hi 0 5 
Oo. Lit. heirs, if the rent be arrear, not only the grantee, but his heirs in 1 * 
8 infinitum, may diſtrain for it; for the remedy, being commen- 80 
ſurate to the right, muſt be of equal duration with the right Wl. ** 
but if in this caſe the rent be arrear, and the grantee brings 4 in = 
writ of annuity, in order to charge the perſon of the grantor, it "ay 
is no longer to be conſidered as a rent iſſuing out of the land "5 
becauſe the writ of annuity has entirely turned the charge upd =” 
the perſon of the grantor, and; under that denomination it muß * 5 
determine with the life of the grantor, becauſe his heirs are e 
chargeable. 4 ane 
x Roll. Abr. But if 4. had granted for him and his heirs (a) to B. and i my 
3 heirs, ſuch a rent out of his lands, in this caſe the heirs, being com 5 
"wh '* prehended in the contract, are bound to make good the grant i * 1 
Poph, 87. far as they have aſſets by deſcent from the grantor. "ip : 
. ore by a body politick, will charge the ſucceſſors, though not named in the grant. Plong , ended 
455] | . BE grow 
Poph. 87. If a rent be granted in tail, the grantee cannot alien it while ter 
> Lit continues a rent; becauſe as ſuch it may be entailed within hk 


ſtatvd 
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ted ſtatute de donis; but if the grantee brings his writ of annuity, it 7 Co. 4. 


ent · is no longer within the ſtatute, becauſe then it is become a charge 1 * „ 4h 
| . es a evil's caſe. 
mes merely perſonal, without any relation to the land out of which 
ntly it was firſt granted, and therefore is become a fee-fimple con- 
| the ditional, as ſuch a gift of lands had been before the ſtatute; and 
| the therefore the annuity not being within the ſtatute, may be aliened. 
and But in ſome reſpects the writ of annuity is the better remedy; Annuity 
taing 3 if a termor for years grants for him and his heirs a rent-charge ere bet- 
f the out of his land to another and his heirs, in this caſe, if the poph. 87. 
urbed grantee diſtrains, and thereby has thrown the charge entirely off 
roper the perſon upon the land, upon the expiration of the term, the 
s over rent is gone; becauſe the grantor could not charge the land 
itle in lnger than his own intereſt in it continued; but if the grantee 
the had brought his writ of annuity, the charge upon the perſon had 
dehind been perpetual, fo long as the heirs of the grantor had any aſſets; 
a uſe, becauſe the grant was for him and his heirs. 
nee of The next thing to be inquired into is, what acts of the grantee Lit. f. 219. 
nedy or are ſufficient to determine his choice; and this determination muſt ms Abr. 
\ whole be by ſome ſolemn act in a court of record, that it may appear Co, Lit. 
to be the act of the grantee himſelf, and not of a ſtranger, with- 245. 
| out his permiſſion or authority; and therefore if the grantee 
nnuitr, diſtrains for the rent, that is no determination of his election; 
: neither is the ſuing forth a writ of annuity any determination, be- 
of debt for WY couule theſe may be done by a ſtranger, without the grantee's know- 
ed by decd, ledge or confent z or rather, becauſe the deſign of the law being to 


eſs or * lep men to the recovery of their rights, in the beſt and moſt bene- 
e cial method, the grantee ſhall not be forecloſed of either of his 
remedies, by any raſh or unadviſed act of his; but if the grantee 
counts in the writ of annuity, or avows the taking of the diſtreſs, 


Or rent-1 Ni * 1 * — . 
0 ne count and avowry is a repeated determination, or plain con- 
0 be een 3 * 7 hi . - o * bo 
mine the mation of his firſt choice and election; and this, being entered 
1 en record, is taken to be the deliberate act of his mind, and there- 


lore he ſhall not be allowed to recede from what he has done in fo 

ſlemu a manner. | : | 

But if a man grants a rent- charge in fee, without ſaying, for Dyer, 344. 
im and his heirs, and the grantor dies, and the grantee brings a b. Hob. 58. 
writ of annuity againſt the heir, though he counts thereon, and 


is heirs in 
commen- ; 
the right; 
e brings 
grantor, in 


F the lands 3 to judgment, yet that does not forecloſe him of his 
darge upo I by the land out of which the rent iſſues : becauſe, dy the 
ion it mull 3 of the grantor, the grant, as an annuity, was determined, 
ars are il contequently the grantee had no election, having but one re- 


Medy for the recovery of it, which was by diſtreſs; but the 


lütre e: . : 8 | ; 
B. and li altrels in this cafe {till remained, becauſe the grantee loſt his 
being con ton by the act of God, for which no man ought to ſuffer. 
O x 


80 it is if tenant pur auter vie grants a rent-charge for ten Poph. 86. 
Jars, and the ceſtuy que vie dies, in this caſe the charge is deter- Co. Lit. 
ire us a rent, becauſe the eſtate for life, out of which it iflued, Ms 
b ended 3 but the grantor is {till liable to a writ of annuity for 2 Co. 36. 
. blowing annuity, becauſe the grantee had not by any act of 
de determined his choice, and therefore the election being taken 

| | away 


he grant 10 


grant. Plug 


wit while! 
within uy 
ſtatoch 
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away by the act of God, and not by any act of his own, he may L 


purſue the other remedy by writ of annuity. 


co. Lit. But if the grantee of a rent-charge, before he has made he = 
4 Ul election, purchaſes part of the land, in this caſe he is (a) without Wo 
Whether any remedy, either againſt the land or againſt the perſon of the @ 
the caſe may grantor z the land is not liable becauſe the rent is extinCt by the Bolt 
| A purchaſe ; and it being in its original creation a rent=-charge, Wi bs 
ſtanced as to though the law gave a double remedy for it, yet when the prantee Ik. 


entitle him has by his own act diſcharged the land, and extinguiſhed the 0324 


oaks ery 2, Tent, he can have no remedy for the thing which he has wilfully 0 
2 Vern. 143, deſtroyed, and therefore he can have no writ of annuity againl} 7 
144. [In the perſon. ä D Bat 1 
the caſe re- | keepir 
ferred to from Vern. the grantee was only a mortgagee of the eſtate charged with the annuity. ] ler 
[(D) Of the Proviſions made by the Legiſlature WM" 
reſpecting Lite Annuities. an, 

Tana 

(a) The Y ſtatute 17 C. 3. c. 26. J. I. it is enacted, © That a memorial . 
eee cc of every deed (a), bond, inſtrument, or other aſſurance, WWii 
an aſſurance *© whereby any (6) annuity or rent-charge ſhall, from and after gl 
within the 6“ the paſſing (c) of this act, be granted for one or more life or Ah 
3 “lives, or for any term of years, or greater eſtate determinabe WiW*-1 
giſtered. “ on one or more life or lives, ſhall, within twenty days (d) of the 3 
e „ execution of ſuch deed, &c. be enrolled in the high cout unf 
ke gee 4 ce of Chancery; and that every ſuch memorial ſhall contain the * 
463. « day (e) of the month and the year when the deed, Wc. bears WM... 


nth; 
& their 
Bideraticy 
& ettabl; 


5 try c date, and the name of all the parties, and for whom any of 
Bl. Bos. i2 © them are (J) truſtees, and of all the witneſſes; and ſhall ſet forth 
3 Br. Cha „ the annual ſum or ſums to be paid, and the name of the per- 
wy 4 598. « ſon or perſons for whoſe life or lives the annuity is granted, 
Jaques v, © and the conſideration (g) or conſiderations of granting the ſame ; 
Withy, r © otherwiſe every ſuch deed (+), &c, ſhall be null and void to 


* Rep. & all intents and purpoſes.” 
Downes v. Parkhurſt, cited in 2 H. Bl. 13. But a judgment entered is not ſuch an aſſurance, unleſs 


perhaps where it is the only ſecurity. Sherſon v. Oxlade, 4 Term Rep. 824. (b) Where ſeren Upo1 
annuities are payable out of a groſs ſum aſſigned for that purpoſe, every annuity muſt be ſtated in the aye 
memorial; it is not ſufficient.to deſcribe it as one annuity of ſuch groſs ſum. Hood v. Buriton, 4 hr. | bp. 

Ch. Ca. 121, An aſſignment of part of an annuity is within the act; for it muſt always appest by gan 
the regiſtry who has the preſent ſubſiſting right. Duke of Bolton v. Williams, 4 Br. Ch, Rep. 207. or 01 
2 Vez. jun. 138. S. C. So, where an annuity was granted before the act paſſed, and aſſigned ſubſe⸗ 1 and 


. - . . . * * 7 0 * 
quent to it, and after the aſſignment made, the original ſecurities, but not the aſſignment itſelf, were 
enrolled, it was holden, that no proceedings could be had by reaſon of this non-regiſtry of the aflign- 
went, Grant v. Foley, C. P. Tr. 23 G. 2. A contract to grant and ſecure an annuity, thoug bond 


tuch contract be in part executed, is not within the act. Jackſon v. Lever, 3 Br. Ch. Ca. 500 mem 
(e) The act being made to take eſtect “from and after the paſling of it, its operation commene 
from the firſt day of the ſeſſion, and affected annuities granted ſubſequent to that time, though my of C 
it actually paſſed. Latleſs v. Holmes, 4 Term Rep. 660. Hail v. Whalley, ibid. 662. n.. (4) 15 the 1 
twenty days are exciutive of the day on which the deeds are executed. Ex parte Fallon, 5 Term Ns the - 
233. (e) The omithon, or incorrect ſtatement of the date of the warrant of attorney, is fatal. Den 4 
v. Parkhurſt, cited in 2 H. Bl. 13. Duke of Bolton v. Williams, 4 Br. Ch. 210. A defect = 

memorial, as to the date of any one of the ſecurities, vitiates the whole tranſaction. Duke of N [ 
v. Wittams, 4 Br. Ch. Rep. 210. 2 Vea. jun. 138. S. C. but fee ex parte Cleſter, 4 Term * Jo | 
094. and Saunders v. Hardinge, 5 Term Rep. o. (J) It 1s not neceilary to deſcribe the 1 1 here 
e 1omine : it is enough if it appeat on the face of the memorial that they are ſuch. Oliver J. 9 de 


7 der 
" FR. Fauna” = bb I A 1 x. 7 ty» COTS 9 Yd 2. 775 8 2 cn On,; abs 
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Fafter Term 1791. The names of all the perſons, whether agents or principals, by whom and to 
whom the conſideration is paid, muſt be ſet forth. Duke of Bolton v. Williams, 4 Br. Ch. Rep. 
297. 2 Vea. jun. 138. S. C. Every truſt relating to the annuity muſt be regiſtered: Hood v. Burl- 
ton, 4 Br. Ch. Ca. 121. 2 Vez. jun. 29. S. C. But it ſeems not to be neceſlary to take notice of 
thoſe which are not created in conſequence of the annuity. Toldervy v. Allen, 5 Term Rep. 480. 
17 The memorial muſt contain an account of all the proceedings relative to the conſideration, to 
whom, and on whoſe behalf it was paid, and the actual mode and manner of paying it. Duke of 
Bolton v. Williams, 4 Br. Ch. Rep. 297, 2 Vez. jun. 138. If part be paid in notes, a deſcription 
of it as money is vad: and the dates, and other particulars of the notes, muſt be ſtated. Wright v. 
S Reed, 4 Term Rep. 554. If part of the conſideration be money previouſly lent, Kirkman v. Price, 
1H, Bl. Rep. 30g. ; or part of it be retained in ſatisfaction of a debt, Shove v. Webb, 1 Term Rep. 
d the Ihe; or to ſatisfy the accruing payments of the annuity, Cox v. Wright, E. 22 G. 3. B. R. Hunt 
I en Annuities 3 or part of it be the giving up of a former annuity, Waſhburn v. Birch, 5 Term Rep. 
ilfully 4733 or if the whole be a judgment recovered againſt the grantor, Jaques v. Withy, 1 Term Rep. 
again e573 a memorial ſtating the payment generally, is bad, for it does not ditcloſe the tranſaction truly *. 
Bu: where the conſideration has been paid from time to time, and has been renewed for the purpoſe of 

keeping the contract open, the groſs amount may be ſtated as the conſideration. Symons. v Mortimer, 

] erm Rep. 139. The confideration may be ſet forth merely by way of recital ; Sowerby v. Harris, 
Jerm Rep. 44. : and it is ſufficient to mention it only once, though there are ſeveral deeds for ſe- 

caring the annuity, in each of which it is expreſſed. Hodges v. Money, 4 Term Rep. 500. But 

] where one ot the inſtruments which conſtitute the aſſurance does not ſet forth the conſideration, (for 
ature tis not neceſſary that it ſhould be inſerted in every one,) the memorial muſt connect the inſtrument, 

emitting it with the others, by ſo plain a reference that it may clearly appear to relate to the ſame 
danſaction, elſe ſuch inſtrument will be void; and it muſt be inferred from the memorial itſelf that 
ul the deeds are connected. Saunders v. Hardinge, 5 Term Rep. 9. (5) The ſecurities being thus 


le his | 
thout 
f the 
y the 
arge, 


rantee 


emorial made abſolutely void, a ſtranger may take advantage of any irregularity ; and therefore, where a geri facias 
Jurance, fac againſt a perſon in poſſelſion of goods under a deed given (inter al.) 1n conſideration of an annuity, 

d after des hoicen that the ſheriff, having notice that the annuity was not Tegiſtered, was juſtified ig re- 
k . . turning nulla bena. Croſsley v. Arkwright, 2 Term Rep. 603. See too, Saunders v. Hardinge, 5 Term 
e life or Rep. 9. And where the contract is avoided merely for irregularity, the conſideration- money may be 
-minable keovered back from the grantor, whether ſuch conſideration be wholly in money, or for a debt ante- 
IV of the t due for goods fold. But g. as to goods fold at the time of granting the annuity. Shove v. 
| ) i Webb, 1 Term Rep. 732. But an action for this purpoſe cannot be maintained againſt a ſurety, who 
zh court (ws in fact never received any part of the conſideration, though he join with the principal in ſigning a 


wet tor it. Per Buller J. and Grofe J. centr. A ſhhurſt J. Straton v. Raftall, 2 Term Rep. 366. 
Where the grantee of a rent-charge had aſſigned ſeveral annuities out of it to different perſons, and 
bee was a Gitpute reſpecting the claims of the afſignees, in conſequence of which the arrears of the 
kn-Charge were paid into the court of Chancery, where the aſſignments were holden void on account 
A their being improperly regiſtered, that Court would not ſuffer the aſſignees to deduct their con- 
fenen. money out of the arrears paid therein, but ſaid that they muſt firſt apply to a court of law 


[tain the | 
7c. bears 
n any of 


| ſet forth 


the a) b elablith their reipeCtive claims. Duke of Bolton v. Williams, 4 Br. Ch. Rep. 297. 2 Vez. jun. 138. 
 grante "It ie the office of the ded to expreſs the conſideration fully and truly: all that is required of the 
the ſame; } nu to ſet forth truly what is contained in the deea, with the ſingle exception, perhaps, of a ſecret 
4 void to wut, It ſeems, from ſome of the reports, that the Courts have not always attended to this diſtinction. 


Ducheſs of Cumberland v. Praed, 2 H. Bl. Rep. 280. 


urance, unleſs 
Where ſerern 
e ſtated in the 
Burlton, 4 Br. | 


= e That before any judgment ſhall be entered of record Va- ſupra, 
upon any warrant of attorney for recovering or ſecuring the 3 
Payment of any annuity or rent-charge that hath already been mer 5 8 
' Tanted for one or more life or lives, or for any term of years ſuch caſe 
= greater eſtate determinable upon one or more life or lives, Sen me 
align, "eve ad before any execution ſhall be ſued out, or action (a) 4805 Wey 
or dhe afign- brought on any ſuch judgment already entered, or on any deed, Rex v. 
nuitYs thoup bend, Sc. already executed for the purpoſes aforeſaid, a like ns 
* Ab memorial of the deed, c. ſhall be enrolled in the high court yy Rs 


| though bouk at Chancery; and in caſe the party ſhall negle& to enrol facias to re- 


5 The I . . . . 7 3 

* and | a lame, any ſuch judgment, execution, or proceeding in dls ee 
Tata Downes 0 action reſpectively {hall be null and void.“ tered up be- 
A ng * fore the act paſſed, is an action within this clauſe, Fenner v. Evans, 1 Term Rep. 267. 
Duke o 4 * . | . A 

4 Term des 1 n That in every deed, inſtrument, or other aſſurance, (5) To, 

be the tic reby a - - So payment © 
_ y any annuity or rent-charge ſhall, from and after „ 


palling of this act, be granted, or attempted to be granted; money io a 
| | cc the 
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on Annuity and Rent-charge: 


third perſon (c the conſideration really and Bond fide, (which ſhall be in mg; < 
2; ee & ney only (5),) and alſo the name or names of the perſon or thi 
as 26 for © perſons by whom and on whoſe behalf the ſaid conſideration an 
the redemp- © or any part thereof ſhall be advanced, ſhall be fully and truly wit 
OT ofa c ſet forth and deſcribed in words at length; and in caſe the ch 
ormer an- * . ; 

nuity, was © ſame ſhall not be fully and truly ſet forth and deſcribed, every try 
holden not © ſuch deed, Oc. ſhall be null and void to all intents and pur. ſun 
to affect the cc poſes.” 1 
legality of | tha! 
the confideration. Ex parte Fallon, 5 Term Rep. 283. A debt for goods antecedently Bond fide ſold, ut 
ſeems to be a good part-confideration. Shove v. Webb, 1 Term Rep. 732. Q: Whether a judg. 

ment recovered, Jaques v. Withy, 1 Term Rep. 557. or an aſſignment of a former annuity, be z A 
good conſideration? Ex parte Fallon, 5 Term Rep. 233, Duke of Bolton v. Williams, 4 Br. Ch, N 
Rep. 297. It is not neceſſary to ſtate the conſideration in more than one of the inſtruments which " 
: conſtitute the aſſurance, Hodges v. Money, 4 Term Rep. 500. | A 
(a) But -"y $ 4. © That if any part of the conſideration ſhall be returned 4 
. 9 bar. © to the perſon advancing the ſame, or in cafe the conſideration - 
ticular pro- or any part of it is paid in notes, if any of the notes with the 

. mh « privity and conſent of the perſon advancing the ſame, ſhall not — 

15 lection. 


On a defecc be paid when due, or ſhall be cancelled and deſtroyed without | 
in the me- © being firſt paid, or if the conſideration or any part of it is 
* any cc paid in goods, or if any part of the conſideration is retained 
apply to the on pretence of anſwering the future payments of the annuity | 
Court. « or any other pretence ; in all and every of the aforeſaid caſes} 
A cc it ſhall and may be lawful for the perſon (a) by whom the au. 
p Term „ nuity or rent-charge is made payable, to apply to the Court in 
Rep. 9. # which any action (6) is brought for payment of the annuity on A 
1 ce judgment entered, by motion, to ſtay proceedings on the jud. rh 
judgment, ment or action; and if it ſhall appear to the Court that ſuch 3 
or even giv- « practices as aforeſaid, or any of them, have been uſed, iti: ; 


„ Soong ce ſhall and may be lawful for the Court to order the deed, 
ant of at- 


tarney to © bond, Qc. to be cancelled, and the judgment, if any has been Le 
Y LP . 15 

enter uß „ entered, to be vacated.“ | Aon: 

judgment in | fai / 
any court, is ſufficient to give that court this ſummary juriſdiction. Haynes v. Hare, 1 H. Bl, 69. ted? 

Ex parte Cheſter, 4 Term Rep. 694. . : * 1 
: 3 


§ 5. Directs, That a particular roll ſhall be kept by the clerk 
of the enrolments in Chancery, and that every memorial ſhall be 
enrolled in order of time, as it ſhall be brought in; and the da" 1 
hour, and time of bringing the memorials into the office are 8 
be ſpecified on the roll. It alfo appoints the fees of the clerks. 

$ 6. Directs, That all contracts for the purchaſe of annuiteg 
from infants ſhall be void, and incapable of confirmation after the 
infants ſhall come of age: and makes the procuring or ſoliciting 
an infant to grant any life-annuity, or to promiſe, or otherwii 


engage to ratify it when he comes of age; an indictable * ; 
meſnor, puniſhable with ſine and impriſonment : as does 5 J. p 
aſking, demanding, or taking by any ſolicitor of more than 104 ; 

per cent. for procuring money to be advanced on any life-an"/y"} In 


#.\ ry . . nt 
£70» The laft ſection excepts from the act any annuity - „ 
equitable "I l - : : ity ſecu 
date charge given by will or marriage-ſettlement z any annuity 


|, 10 
within this upon lands of equal or greater annual value, whereof the a” 
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was ſeized (c) in fee-ſimple or fee-tail in poſſeſſion at the time of exception, 


the grant, or ſecured by the actual transfer of ſtock in any of i it 
mort - 


che publick funds, the dividends whereof are of equal or greater gaged for 


n or 
ation annual value than the annuity; any voluntary annuity (a) granted its whole 
truly without regard to pecuniary. conſideration z any annuity or rent- 2 
ſe the charge granted by any body corporate, or under any authority or 5 3 
every truſt created by act of parliament; and any annuity where the 2 Br. Ch. © 
d pur. - to "= does not exceed ten pounds, unleſs there be more 5 
than one ſuch annuity from the ſame grantor or grantors, to or in _ eggs 
fide fall, truſt for the ſame perſon or perſons, conſidera- 
r a judg- mantee's giving up lis buſineſs to the 1 ihn tl don of. , 
: t in thi : . " 
. ether than a pecuniary conſideration is, for 8 = = _ t = —_— 
a ziity, Crelpigny ve Wittenoom, 4 Term Rep. 790. Se, n ene mn. 
As to the extent of the ſummary juriſdiction of the comm 
h courts in queſt; hi : on 
nd * queſtions on this act, ſee 2 Vez. jun. 154. 4 Br. 
leration 1, Rep. 310. _= 
vith the 
hall not 2 — aw ES 
without | 5 
of it 1s] 
retained | Appeal. | 7 
annulty, | * 
ud caſes 
the au- 
Court in N 
N appeal > - 8 priv ; ak, 
muity an A 3 on party s private action, ſeeking revenge for [It is de- 
the judg. i ir de ae F 1 im, and at the ſame time proſecuting 7ived from 
e n, in reſpect of the offence againſt the publick. the French, 
' we verb active, which ſignifies to call ſ & appellery”* 
uſed, it which gent 8 call upon, ſummon, or challenge one; and not the 
the dech t . T ˙ U 4 Bl. Com, rin}. Tp 
has been 5 8 this be a legal ſuit, and therefore to be carried on in a 
r oo ways yet as none of the ſtatutes of amendment or 
H. Bl. 6, nd to it, the utmoſt exactneſs is required in the pro- 
edings, eſpecially where the life of 11 pa. 
Ene e of a man is brought into dan- 
1 E r 8 a 1e nice diſtinctions made and allowed of in the ſe- 
the ce inds of appeals, are accurately treated of by Mr. Serj 
ſpe lawkirts a | y Mr. Serjeant 2 Hawk, 
3al ſhal it may be ſufficient to ſet d 
1d the daf. ken moſt materially ſaid by hi g ] own ety RR 8 
ET m 
Te ag heads. F appeals, under the fol- 
e clerks. 8 f . | 
f annie a) Of the different Kinds of Appeals : And herein 
on 2 tert 4 | | 9 
or ſoliciung . Of an Appeal of Death. 
r otherwie 2. Of Appeals of Larceny. 
able 1 3. Of an Appeal of Rape. 
loes 97. | 4. Of an Appeal of Mayhem. 
13 Fe..annult] nw | | 
10 . at Courts an Appeal may be brought. 


0 Who may bring an Appeal. 
| (D) Within 
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190 Appeal. 
(D) Within what Time an Appeal muſt be brought, 
(E) In what County an Appeal muſt be tried. 
i go 
(F) How the Appellant is to appeal and proſecute. Ml ::i 
(G) The Form of the Writ, and for what Faults h 
may be abated. 
(H) The Form of the Declaration. 
(I) What may be pleaded in Bar to an Appeal, * 
(K) How the Appellant is to be puniſhed for a fie 
Appeal. | tar 
; T 
prop 
ot I; 
3 5 i | f 
(A) Of the different Kinds of Appeals. oy 
- 5 132. "TJ HERE were anciently ſeveral kinds of appeals which ſeen 
wy --/ i obſolete at this day, as appeals of treaſon, which might by Bb; 
P. C. 239, ſued before the parliament and other courts of law, as ve n a 
as before the conſtable and marſhal, and were determinable M be u 
2 Inſt. 132. But appeals before the parliament are taken away by 1 Het 
3 cap. 14. and thoſe before other law courts are become (a) ol By 
dition of ſolete. | = Wh 
the conſtable and marſhal, in relation to treaſons committed out of the realm, it ſeems to contin fame | 
ſtill in force; for in the ſeventh year of Charles the Firſt, an appeal of treaſon ſuppoſed to be conn of 137 
mitted beyond ſea, was actually commenced before the conſtable and marſhal, who, for want of ſul 3 
ficient proof to elear the truth, awarded that a duel ſhould be fought between the parties, for the fi br/bes | 
determination of the matter. Ruſhworth's Collect. Part 2. vol. i. fol. 112. between Donald a 22 
Rea and David Ramſay, Eſq. | 0 it 
4 Inſt. 182. Appeals de pace, de plagis, and de impriſonaments, are ont of ul at th 
8 Liv and have been turned to actions of treſpaſs for many hundred 1 luck 
(5% Co. Lit. Years paſt 3 alſo the whole learning of appeals of (6) Arſon ket 1 ſta 
288. a obſolete at this day. | wn 
The kinds of appeals therefore that ſeem to require any oy" | 
ſideration at this day, are thoſe of death, larceny, and rap 
which are, capital appeals, and that of mayhem, which 150 
fidered as a treſpaſs : and therefore, i 
| 1. Of an Appeal of Death. 1 
An appeal of death, which is now chiefly in uſe, 16 2 dre In tl 
action which the law gives a wife againſt her huſband's mud eg 


and to the heir at law againſt one who kills his anceſtor, Y 4 
being the ſuit of the ſubject the king cannot pardon z but 25 
ſeveral matters ſet forth in the following part of this head * 
particularly relate to this kind of appeal, it ſeems needleſs toy 


them here. ; 
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2. Of Appeals of Larceny. | 


it 


cute, 
Ilts it 


An appeal of larceny is an action which a perſon robbed of H. P. o. 
goods may bring againſt the felon, in which there ſhall be (a) a 1 Fae: 
reſtitution of the goods, and the offender to ſuffer ſuch puniſh- (,) where 


ment as if he were convicted at the ſuit of the king. freſh 4 
: ; required in, 
order to entitle the party to a reſtitution, vide 2 Hawk. P. C. 24% 


In every appeal of larceny it is neceſſary to ſet forth whoſe the 2 Hawk. 
coods were that were ſtolen, and (5) what the price of them was, fie 5B, 
and that the words felonice cepit be made uſe of. | Hawk. P.C. 


258. This does not ſeem neceſſary for any other purpoſe, than to ſhew that the crime amounts to 
grand larceny, and to aſcertain the goods, in order thereby the better to entitle the appellant to a reſti- 
uution. 


They who are robbed of goods in which they have a ſpecial 2 Hawk. 
property, as churchwardens, carriers, &c. may maintain an appeal N 
of larceny, and (c) may either bring it generally for their own 2 


| Gr 
goods, or ſpecially for the goods of J. S. &c. in their cuſtody. 70. pl. 7 


ich len 3. Of an Appeal of Rape. :- 

might dd By the common law, any virgin, wife, or widow, might bring 2 Int. 180. 
a * n appeal of rape againſt any one who had raviſhed her, though Co. Lit. 
ina ll). 


| ſi were his nief; but a lawful wife could never bring ſuch appeal . 
vitdout her huſband 3 and by the common law the raviſher was 
o luffer death. | 
But by the ſtatute of Mem. 1. cap. 13. the offence of com- 2 Hawk, 
nitting a rape was reduced to a treſpaſs, and puniſhable in the P. C. 233. 


lame manner with other treſpaſſes, till the making of the ſtatute | 
Cl ſim. 2. cap. 34. by which it is enacted, That whoever ra- 


ſed to be col 


of (ul 
hs the ini © ber any ⁊bcnan, 20 here ſhe did not conſent before or after, ſhall have 
n Donald Een Life and member: and though ſbe do conſent after, he ſhall 
bare ſudgment i attainted at the king's ſuit ; but it is obſervable, 
ont of unt this ſtatute does not reſtore the old common law in relation 
hundred WY” tach appeals, as it would have done if it had only repealed the 
Arſon ſeen 1 ſtatute of Weſtm. 1. but makes a new law concerning them; 
ence it follows, that all appeals of rape, which are impliedly 
ire any ce by this ſtatute, muſt conclude contra formam ſtatuti. 
, and rap 


hich 18 4. Of an Appeal of Mayhem. 


an appeal of mayhem lies for any hurt done to a man's perſon, Hob. 134. 


üereby he is rendered leſs able in fighting to annoy others or 2 Joles, 203. 
GWend himfelf, 


lu this action the words felonice maybemavit are neceſſary, Lide 2 


®02h the defendant is not {ſubject to the loſs of member. F. C. 236 


* 


192 ZI Appeal. 


(B) In what Courts an Appeal may be brought. bl 


at le. 


2 Hawk. APPEALS ire commenced either by writ, which is an origi. 2 
P. C. 232. nal out of Chancery, returnable in the King's Bench only, or 


B 

buy bill. | 8 

Oro. El. Appeals by bill may be ſued in the King's Bench againſt any "i 

= j OM perſon in actual cuſtody, or by (a) having bail filed for him * 

a ut no (4A 

againſt one there. | 5 bring 

who is mainpriſed de die in diem. Cto. Eliz. 694. 2 Hawk. P. C. 232. and note, That if the ap. If 
pellee be arraigned and tried the ſame term, there is no neceſſity to file a bill againſt him. Jones, z2g, 


Cra. Car. 532. Roll. Abr. 536. But wide Skin. 634. pl. 3. where, notwithſtanding the Court appea 


ordered a roll to be made, and a copy of it to be delivered to the appellee, and gave him a day (plea, judgn 
2 Hawk. If a man be brought into court either by a void writ of appeal, Wi..." 
1 8 or by a voidable one, which is afterwards abated, he may be u. l 
Fide Cro. raigned by bill 22 cutodid mareſchalli. or 
El. 605. 695. | | (an br 
Vide 2 A bill of appeal lies before juſtices of eyre, and before Juſtices ; th 
. ſpecially aſſigned, and before juſtices of gaol-delivery, and for * 
and the au- the ſame reaſon, as ſome ſay, before juſtices of aſſize; who by mult 
thorities the purport of ſeveral ſtatutes are authorized to deliver gab“ bay 
- har without any ſpecial commiſhon againſt any priſoner in the ga, --- 
before the which they are to deliver, or as it is generally holden, againſt bs, bei 
meriff and perſon whom they have bailed. | 15 e nag 
coroner, and 785 bead of 
appeals of felonies done out of the realm, before the conſtable and marſhal, wide 2 Hawk. P. C. 157 he writ; 
And that they cannot be ſued before juſtices of the peace. Idem. | Henk. 
2 Hawk. If ſome of the accomplices only be in priſon, a bill of appe lan 
P. C. 233. lies againſt all, which, after the trial of thoſe in the priſon, fhalWr:«q t 
be removed into the King's Bench, where the reſt ſhall be freue a 
ceeded againſt, Polit of 
| Fs tout 
6 RY, an he 
(C) Who may bring an Appeal. * 
Moor, 461. N (5) infant may bring an appeal, but he muſt proſecute 8 
H. P. C. by guardian, and ſhail be nonſuited upon ſuch guard} 


b) w 


193 4.216, NON-appearance at a day whereon he is demandable ; but if rl 


21d.Raym. infant comes into court, and ſays, that he will relinquiſh the lu 


o 0 . . 1 — 7 ars | 4 0 
1288. and the guardian inſiſts to continue it, the Court may diſchan 1 the 
Holt, 25 8. hi | N { h [0 ext! 
(% Alſo an um and aingn another. Ty; 

veal lies againſt an infant, II. P. C. 185. 2 Hawk %% 
appeal lies againſt an infant. . C. 185. 2 Hawk. 247. 8 2 

int 2.6 UG 

. e. But an idiot, or perſon born deaf and dumb, or one 1 ul be m 
8 of treaſon or felony, or outlawed in a perfonal action, ſo ” m the d 
P. C. 240. ſuch attainder or outlawry continues in force, cannot bring 4 muted. 
appeal whatſoever, Oh | 33 time u 

V title The (e) wife only (unleſs ſhe had a fhare in the guilt, 33 en 
Laren and Caſe it ſhall be brought by the heir) can bring an en wil An appe 
3 5 death of her huſband, but ſhe muſt have been his lawful Wy ment v 

„68. . R . af 

0 Tha an Which is to be tried by the biſhop's certificate. been ſa 
appeal may be brought aga'nſt a ſeme covert, vide 2 Hawk. P. C. 247. Meals © 
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Alſo a woman divorced. from her huſband, though by a void- 2 Hawk. 


nce, (a) cannot maintain an appeal. P. C. 242. 
able ſentence, (a) PP (a) For this 


at leaſt is implied in the old rule, that a woman ſhall have an appeal de marte FR inter brach'ia ſua 


mterſZi, & non aliter. 2 Hawk. P. C. 242. Vide 2 inſt. 68. 


But a wife who elopes from her huſband, and the wife of one 2 Hawk. 
attainted of high treaſon, may have an appeal of his death; F. C. 243. 
though ſuch a wife cannot have dower, for the ſtatutes, which 
ne away dower in thoſe caſes, ſay nothing as to her right of 
bringing an appeal. | | 

If the wife take another huſband either before or pending the 2 Hawk. 
wpeal, ſhe puts an end to it for ever; and if ſhe marry after P. C. 243. 


wdgment (5) ſhe cannot pray execution, SE, 3 
Court may not award execution againſt him either ex officio, or at leaſt at the demand of the king, 2s 
thank, P. C. 243. 


For the death of an anceſtor who leaves no wife, the heir only 7: bead 
an bring an appeal, and ſuch heir muſt himſelf be (e) innocent of Peſcerr. 
& the fact, he muſt be heir (d) general according to the courſe 10 baer 


a t 4 | ie have a 
a the common law, and alſo heir (e) male, and in his count ſhare in the 
nuſt ſet forth how he 1s heir to the deceaſed, guilt, rhe 


; 4 | next heir 
dul have an appeal againſt him. H. P. C. 182. 2 Hawk. P. C. 243. (4) Therefore the father 


unnot bring an appeal for the death of his ſon, nor the youngeſt ſon in B:rough-Engiifh fr the deatit 
of tis father; and if the deceaſed have two ſons at the time of his deceaſe, the eldeſt at- ainted of trea- 
ln, ne ther of them can bring the appeal, Co. Lit. 8. Leon. 326. Dyer, 50. (e) This depends 
Won magna charta, which ordains, that none ſhall be impriſoned on the appeal of a woman tor the 
batt of any but her hutband.;z and therefore if ſhe brings ſuch appeal, the Court ex Ficio will abate 


de writ ; but no other appeals by women ate excepted, beſides the appeal for the death of an anctors 
enk. P. C. 243. 4. | 


lf an heir die, pending an appeal commenced by him, it Teems d- 2 
priced that no other heir can proceed in ſuch appeal, or com- Hans. 
ence a new one; and it ſeems the ſtronger opinion, that if the 13 
et of bringing an appeal be once veſted in an heir, who dies 424. 837 
Fitout bringing any, the right of appeal is gone for ever; and 
n heir die after judgment given againſt the appellant, it 
weſtonable whether his heir can ſue execution. 


V) Within what Time an Appeal muſt be brought. 


I! the ſtatute of Glouceſter, rap. 9. (which has been conſtrued 2 inft. 429. 
o extend only to appeals of death,) air appeal ſhall not Le abated 3 Aust. 5%: 
4 4415 of trell 3 þ 2 47 ithin i/ - 4 d . 

' J'S 14 of fre 9 ſuit, if 2e Pa: ry Jue itn the year ang day after > Mou. 

ited «2, the computation whereof, as the law is now ſettled J. C. 241. 

ue made not from the day when the wound was given, but: Sant 33. 

In th ' 2 . 0 "NY | ; 5 1. Kay in. 
ne day when the party died; alſo the year and day ſhall be 2 22. 

puted from the beginning of the day, and not from the pre- 2: Mod. 70. 

*ime when the death happened, becauſe regularly no fraction * 9 

de made of a day. 

m appeal of rape may be brought in any reaſonable time, the 2 Hawk. 

ent whereof lies in the (J) diſcretion of the Court; for, as F. ©: 2. 


deen ſaid, the above ſtatute of Glouceſter, cap. g. extends only CA 


Meals of death. | rages 
Va, I. oo 


lacceny. 2 Hawk. F. C. 247. 
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(E) 9 what County an Appeal muſt be wie, 


Dyer, 38. AL appeals are local actions, and regularly to be tried in the | 
county wherein the offence was committed. 


2 Hawlk. But it is ſaid, that if a perſon had died in one county of 3 a 
P. O. 242. wound given in another” the appeal might be brought in either of 
them, and the trial be at the bar by a jury returned from the 
body of each of thoſe counties; but ſince the 2 & 3 E. 6. cab. 2, 
which enacts, That the party may ſite an appeal in he county where N 
the perſon felonioufly firicken, &c. hall die, &c. it ſeems the trial : 
can be from ſuch county only. = 
Dyer, 39. So an appeal of larceny is a local action; yet if one rob me of 8 
3 goods in the county of A. and carr them into the county of B,, 1 
P. C. 237. I may (a) either bring an appeal of robbery in the county of 4, (1 
(a) But if or an appeal of larceny in the county of B. 1 
one take nie 
from the county ef A. into that of B., and there rob me, he ſhall be appealed of robbery in the countyof 40 
B. onty, for he was only a treſpaſſer i in A. 2 Hawk. P. C. 27. $9 in rape, if a man takes a wo box N 
by force in oe county, and carries her into another, and there ravithes her, the appeal ſhall be brougit 0! 
in the latter ont. 2 Hawk. P. C. 256. the 
2 the 
(F) How the Appellant is to appeal and proſecu Wiſ | 
1 
313. A T common law neither plaintiſf nor defendant in any appeal Wi ©" 
75 > Hank. whatever, could make an attorney, {b) except in ſome ſpecial HL 
(„As whe'e Caſes 3 but now by the 3 Bc. 7s 55 I. 8 enacted, T hat the q. Pp 
— tis pellant in any appeals of (e) murder, or death of a man, where batt | , 5 
1 after by the courſe of the common law "7 net, may make an attorne), bo ths 
his convic- appear in the fe fame, in the faid . after they be commenced, to itt us 
the Plain 5 end of the ſal and exec lion of the ſame. v5 
replied byamy ; in rp caſe he was allowed to make his attorney, in order to procure the bps, 0 
certificate. 2 Hawk. C. 257. Alſo after a defendant is acquitted, he may appear by attorney, it 575 
order to recover 0 5 from the abettors. S E. 4. 3. pl. 5. (e) Cannot appear by attorney in & as 11 
appeal ef mayhem, Carth. 395. turn 
| Chief 
Skin. 48. But it ſeems that the appellant cannot make an attorney till he ; 
1 8 has once appeared in proper perſon; and that if the Plain if 6f If 
Carth. 303. defendant appear or plead by attorney where they ought not, a or fur 
Salk. 61. the Court receive the plea, and adjourn the cauſe, it ſeems tl before 
the appeal is diſcontinued, becauſe duch appearance was mere 
void in law. . But 
Noy, 88. The appellant may be nonſuited for not appears when de Ppell 
5) hy = manded, at any day of cont! Nuance, except a verd lict hath beef er fy; 
ro. El. 465. given againſt him; in which caſe by the 2 H. 4. cap. 7. he cane The 
be no nfuited. 5 ter 
Roll. Abr. Where an appeal 1 15 commenced in the Court below, and le deral 5 
N 19. moved into the King s Benc yy ay appellee iS to be arraigned 6 Werer 
* novo on the lame bill of he , and it is not neceſſary to erh ral iſſu 
a new bill againſt him 77; cigſlcc 4 5 alli; and if the appelial al Peadin 


Skin. 670. will not appear to proſecute his appeal, the appalec may ſue 08 


1 
is. Oo a jt 


Appeal. 
a ſcire facias reciting the whole matter, warning him to appear at 
2 certain day; and if he make default on that day, the Court on 
demand will nonſuit him; but the appellant may appear gratis, 
and proſecute without any ſcire facias, 


, 


a the 

wa (G) The Form of the Writ, and for what Faults it 
wer © | | 

m the may be abated. | 

ab. 2. LP al is . » „ | 

Ther F writ in an appeal is an original iſſuing out of Chancery, 


e trial 


tercok the Court of Chancery only can ſuperſede or ſet it aſide, 


1 
IOC) 


Y 1 * 0 "RE * . * 
g where it appears to have iſſued erramic? or improvidè, by ſome 
4 5 error extrinſick to the writ itſelf; but for any error or defect on 
4 the face of it, it may be quaſhed after it is returned into the 

OL A, E 7 ; 8 ; 
R ee. 

the Court (a) ex 97079 will quaſh the writ for faults appearing 
» county of on the face of the writ z as where the ſenſe is defective for want 
Wer, of a material word, or where it wants thoſe words of art which 


the law has appropriated for the deſeripticn of the offence. 


the writ, and this he muſt do in open court. 2 Hawk. P. C. 267. Bigby v. 
| 2 Bl: Rep. 710. S., C. 


* f 5 
fecute So if in a writ of appeal brought by huſband and wife, the 
concluſion is in the name of the wife only; or if the writ omits 
eicher the name of baptiſm, or ſurname of the appellant or 
appellee being under the degree of nobility, it ſhall be abated. 
alſo the Court will avate the writ when the declaration varies 
fron the writ in ſome material point, either as to the reign of the 
king, or as to the county wherein the fact is laid, Qc. 


ly appeal | 
1e {pectin 
at the aþ- 
here batte 
"ne)s on 
1cedy to 40 
Foſail, 
re the hiſkep' 
y attorneys 1 


On the exception of the party the Court will abate the writ; 
aitorney i A 


3 it he thews that there are not 15 days between the ge and re- 
tun ot the writ; but this he muſt do before he has pleaded in 
8 uct, without taking advantage of it. 
rney till be 

15 fntiff ck 

amd _ 
P . ant 
at nos 
ſeems tus 


: 1 9 A* . 
was mu! 


If the writ or declaration miſtake either the name of baptiſm, 
er farname or addition of the appellant or appellee, the appellee 
before imparlance may plead it in abatement. 

ns dition; and 2 Hawk. P. C. 
But the omiſſion or inſufficiency of an addition is ſalved by the 
pellec's coming in and pleading, without taking any advantage 
ei ach defect, but not by his bare appearance. | 
dhe defendant may at the ſame time plead as many pleas in 
ment as he pleaſes, together with matter in bar, and the ge- 
iWalue, if he can do it without repugnancy; and if he be (6) 

Wered to plead any ſuch plea without pleading wit: it the gene- 
Rue, the finding it againſt him doth not conciude him from 
Peading tue general iſue afterwards. | 


2 when ee 
T hath been 
* he canne . 
/ „ db 
ow, my 
arraigne”, 

0 exe 
ry l Natl 
the app 
nay tue "I 

5 1 k * 


82 


195 


| Carth, 3943 


395. 


Abr. Eq, 
416. 


2 Hawk. 

P. C. 268. 
4 But the 
appellant is 
firit o de- 
mand yer of 


Kennedies, 5 Burr, 


2 Hawk, 
P. C. 


Vide Hawk. 
P. G. 26% 
ard where 
ſuch faults 


ate declaration are not fatal, if the writ on the file be right, 8 Co. 152. and title Amendment and 
1 


Salk. 63. 
dee 


6571. 12 
Mod. 416. 
448. 451. 
Vent. 7. 
For this vide 
tit. M jno- 
mer and Ad- 
134. to 193, 


2 Hawk, 
P. 25 275. 


2 Hawk. 
P. C. 276. 
(% Fade 
Carth. 56. 
'T hat he 
muſt plead 
the general 
iſſue at the 


ſame time that he pleads in abatemeats 
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196 Appeal. 1 


(H) The Form of the Declaration. 7 


2 Hawk. THE declaration muſt ſet forth the offence with the utmoſt cer. 


. * .* * a ( 

5 24 (6-7 tainty, and likewiſe deſcribe it by ſuch words of art as the ov. 
Ind.2ments, law has appropriated to the purpoſe; therefore if the words er 
felonice in any appeal, murdravit in an appeal of murder, rat nis 


in an appeal of rape, cepit in an appeal of larceny, mayhemiaui 
in an appeal of mayhem, be omitted, they cannot be ſupplied by 
any circumlocution. | 
2 Hawk. The declaration muſt ſet forth in what part of the body the (K 
9 2 wound was given; and therefore if it only ſays, that the wound 
the length Was given circa pectus, it is vicious; but it is certain enough by 
and breadth ſhewing that the wound was given in the left part of the belly, n 
wales 4 ir or of the ſide, or in the left leg, Oc. B 
practicable. 2 Hawk. P. C. 260. 


(a) The er ( By the ſtatute of Glaucgſter, cap. ꝙ. If an appeal declare tie 1 


2&8 a 


ns pa & deed, the (a) year, the (6b) day, the (c) hour, the time of the en 
preſſed by © king, and the (4) town where the deed was done, and with « 40 
cots Dag cc what (e) weapon, it ſhall ſtand in effect.“ fe 
year of the | f 8 
king without adding that of the Lord, or ſaying that it was in ſuch a year of the reign of the kin | "th 
3 Init. 3138. 2 Hawk. P. C. 264. (&) Muſt not only ſhew the day of the hurt, but alſo the dd Um 
the death; and if done in the night-time, proper to allege nocte eit ſdem diei ; but a miſtake of the ii ſu 
is not material on evidence, 2 Hawk. P. C. 264. (c) Circa boram primam ſufficient. 2 Hawk. P. C. 1 
262, Carth. 333. S. P. But a miſtake of the hour on evidence is not material. (d) If a place be n 
generally alleged, the law will intend it a vill, unleſs it be mentioned with ſome addition which ſhews lor 
the contrary. 2 Hawk. P. C. 265. Skin. 554. Carth. 333. But upon evidence the place is not he 
material, ſo as the fact be proved any where within the county. 2 Hawk. P. C. 265. (e) HH . 
were by other means, as by poiſoning, drowning, ſuffocating, burning, or the like, the circumſtance the 
muſt be ſpecially ſet forth; but if the count be for killing with one weapon, and the evidence of ic pe: 
killing with another, the variance is not material, if the means made uſe of may any way come unde 6 ff 
the notion of a weapon. 2 Hawk. P. C. 201. 3 Mod. 158. | » , 
1d 
| | s pea 
6: 1 fan. 
(1) What may be pleaded in Bar to an Appeal. . R 
. ne 
2 Hawlc, FF the appellant wants any of thoſe requiſites required by law H ot 
% 3 5 - { 
3 a perſon who brings an appeal, it will be a good plea a8 e 
Fad * os . » 
a woman was never lawfully married, that A. B. is heir at lavy ; part 
and not the appellant, Sc. that 
. - + { 
Carth. 17. Auterfoits convict of manſlaughter is a good plea to an appeal ol { by a 
— N murder for the ſame killing. N veto 
piesded that he was before indicted of murder, and convicted of manſlaughter, and prayed his cler 3 MIN 
which the Court would not allow him. Yide 3 Mod. 101, Carth. 16. 19. Salk, 61. Skin. 67 reſt: 


pl. 9. | | | | 
| Salle, 64. A retraxit of one appeal is a good bar of another for the ſan 


bl 85 thing, and ſo alſo is a nonſuit; and according to ſome opinion =: 2c; 
ro. Eliz. : j a al 

605. ſo is a diſcontinuance after appearance, but not before. te fag 
Sid. 32. Bulſt. 141. Cro. Jac. 283. Yelv. 204. [ The cafe referred to in Bulſtr. Cro. Ja. e,, 4. 


Velv. is that of Bradley v. Banks, and there the whole Court were clearly of opinion, that a aiſcal 
tinuance before appearance was peremptory. | 


2 Hawk, A releaſe of all manner of actions, or of all actions crimin 
„E. 222. or of all actions concerning pleas of the crown, or of all app® 
"ES 


De. 
* Nan k, 2 


Appeal. 


or of all demands, is a good bar of any appeal; u an 
all perſonal actions does not bar an appeal of felony, being an 
action of an higher nature. 


If the appellee pleads a ſpecial plea, which does not amount to 
t cer. a confellion of the fact, it ſeems he mult at the ſame time plead 
as the WI over to the felony, except in ſpecial caſes; as where ſuch plea 
words would be prejudicial to him, or where fuch plea declines the ju- 
rapuit Wl riſdiction of the Court. _ 
miau 
lied by | | 
dy the () How the Appellant is to be puniſhed for a falſe 
wound | Appeal. 
ugh by 
e belly, Y the common law a defendant may recover damages for a 

falſe and malicious appeal againſt the appellant and his abet- 
or, by a writ of conſpiracy or action on the caſe. 

Aare the And by Weſtm. 2. cap. 12. it is enacted as followeth, „“ For as 
e of the WY © much as many through (a) malice, intending to grieve others, 


do procure falſe appeals to be made of (2) homicides and other 
„ felonies, by appellors having nothing to ſatisfy the king for 
their falſe appeal, nor to the parties appealed for their da- 
„ mages; it is ordained, that when any being appealed of felony 
© {ſurmiſed upon him, doth (c) acquit himſelf in the king's court 
ein due manner, either at the ſuit of the appellor or of our 


ind with | 


of the kings 

ſo the day of } 
te of the din 
lJawk. p. C. 


17 „ lord the king, the juſtices before whom the appeal ſhall be 
: place is 0 heard, ſhall puniſh the appellor by a year's impriſonment; and 
3 (dhe appellor ſhall nevertheleſs reſtore to the (d) parties ap- 
ie evidence ui © pealed their damages, according to the (e) diſcretion of the 


y come u“ juſtices, having reſpect to the impriſonment or arreſtment, 


" that the party appealed hath ſuſtained by reaſon of ſuch ap- 
" peals, and to the infamy that they have incurred by the impri- 
* ſonment, or otherwiſe z and ſhall nevertheleſs make a grievous 
* fine unto the king; and (/) if peradventure ſuch appellor be 
"not able to recompenſe the damages, it ſhall be inquired by 
whoſe abetment by malice the appeal was commenced, if the 
party appealed deſire it; and if it be found by the fame inqueſt, 


\ ppeal 
| by law ini 


ea; 28 that 
eir at lavy 


by a judicial writ, at the ſuit of the party appealed, to come 
before the juſtices; and if he be lawfully convict of ſuch ma- 
" icious abetment, he ſhall be puniſhed by impriſonment and 


" reititution of damages, as before is ſaid of the appellor.” 


mn appeal al 


rayed his clere 
1. Skin. 070 


for the ſank 
ne opinions 
'Co 

tr, Cro. Ja. ® 
2, that a aiſcol 


Tor 


at 
ues 


ONS crimu 
all 2Ppea 


Hank, 290. | 


197 


2 Hawk. 
Ps | Hof 234, 
Carth, 56. 


Co. Lit. 
283. 


(a) The ap- 
peal muſt 
appear to 
have been 
brought 
maliciouſly; 
therefore if 
in an appeal 
of murder, 
the defend- 
ant be found 
guilty of 
manſlaugter 
or homicide 
ſe defend- 
endo, neither 
the appellor 
nor his 
abetturs can 
be puniſhed. 
2 Hawk. 

P. C. 286. 
(b) In the 
conſtruction 
of the, words 
homicides 
and ober 


that any man is an abettor through malice, he ſhall be diſtrained fulories, it 


has been 
held, that 
they extend 
to offences 
made felony 
by ſubſe- 


"nt tatutes. 2 Inſt, 384. (e) But neither an acquittal by an abatement of the appeal by a bare 
uralt on a plea, which ſhews that he is not entitled to the appeal, nor a judgment on a demurrer, 

 acquittal- on an inſufficient original, nor any other diſcharge of the appeilkee, which does. not 
ily bar all other proſecutions againſt him, either at the ſuit of the party or of the king, for 
ſame felony, entitle him to his damages. 2 Hawk. P. C. 287. (d) If there are ſeveral ap- 
dere damages ſhall be aſſeſſed according to the different circumſtances of their ſeveray caſea. Dyer, 
% pl. 10. 2 Inſt, 386. (e) Therefore if the jury give too ſmall damages, the juſtices may en- 
ay them, and in like manner abridge thera when they appear to be exorbitant. 2 Plak. P. C. 288. 
12 The abettors are only liable in caſe the appellors be inſufficient; but if the appellor be found 
cient to render only part of the damages, the judgment againſt the abettors ſhall be for the whole. 
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198 E Approver. 


2 Hauk. Alſo at common law, an appellant ſhall be fined for an ill. 6 

P. C. 292. grounded appeal, at the diſcretion of the juſtices, in caſes not 
provided againſt by this ſtatute; as upon a nonſuit after appear. 

ance, or where the appeal abates by the folly of the appellant, or Wl 

where a feme covert ſues an appeal known by her to be ground. WM : 

leſs; as for the death of a huſband whom ſhe knows to be alive, 15 

| | n 

I 

at 

be 

Approver. 4 

| en 

"ret 

H. H. P. C. N approver, or in Latin, probator, is one who being ins | ten 

9h 2 A dicted of treaſon or felony, for which he is in priſon, con- i 

S. P. C. bi feſſes the indictment; and being {worn to reveal all the treaſons him 

2H. H. F C. and felonies he knows, enters beſore a coroner his appeal againk juſt 

_— — all his partners in the crime within the realm. 10 

3 Int. 125, All perſons may be approvers, except peers of the realm, per hk 

H. H. P. C ſons attainted of treaſon or felony, or (a) outlawed, infants, * 

(2) Wbe⸗ women, perſons non compos, or in holy orders. mm 

ther diſabled by being outlawed in a perſonal action, wide 2 Hawk, P. C. 205. And whether infants] 4 

and women may not be approvers, as they may bring an appeal at this day, though they cannot war day e 

battle, vid 2 Hawk. 205. Rex v. Margaret Caroline Rudd, Cowp. 331. And that a man above tüe in co 

age of ſeventy, or maimed, may be an approver, though he cannot wage battle, H. H. P. C. 192. veal 

3 Iuik. 139. The Court is not bound of right. to admit any perſon whatſo4 0 

1 ever to be an approver, nor will any perſon be admitted, unlely : 

P. C. 204. he be actually indicted of treaſon or felony, and (6) confel | th 

(% That if the indictment; neither ſhall a perſon indicted of felony c] © 

0 180 tinue to be an approver after an appeal exhibited againſt big ward 

1 BY he for the ſame felony; neither ſhall the appellee of an approve * ! 

c noc be en be himſelf an approver; for it would falſify the appeal of the fn No 

b. g ede approver, in ſuppoſing that he had omitted ſome of his partner 3 tr 

hanged, be and alſo it would cauſe an infinite delay; for the appellee q 1 Bac 

80 0 it of ſuch an approver might as well become an approver of others 2 

* . and ſo on. : bis 105 

fethon contradiQs his former plea, 3 Inſt. 129. H. H. P. C. 193. S. P. C. 144. But vide Fi Ag 


387. cout, and 2 Hank. P. C. 295, R; 


2 Inft. 6:9. A man can only approve others of the very ſame crime wit 
Fi'z.Coron. that for which he is indicted; and therefore no man can appro! 
> ak, another with having been an acceſſary to himſelf, becauſe it i; 
P. C. 295. offence of which it is not poſſible that he himſelf can be gui 


but inaſmuch as an approver is ſworn to reveal all the trealo od 
and felonies he knows, if he accuſe perſons of crimes difterel If thi 
- 3 0 . . 271 th o 

from his on, ſuch accuſation ſeems a reaſonable ground m_ epd 


Approver. 199 
on a proſecution againſt them for ſuch crimes, though it be not 
of itſelf ſufficient to put them on their trials. 

If it appear either by the confeſſion of the approver, or by the 2 Hawk. 
return of the ſheriff, or the teſtimony of perſons of credit, that P. ©: 296. 
there are no ſuch perſons as ſome of thoſe appealed in rerum na- Ne 
rd, or in the realm, or in the county whereof they are named there cited, 
in the appeal, he ſhall be hanged, unleſs the Court in mercy 
ſpare him. | 

The juſtices of the K:ng's Bench, and juſtices of gaol-delivery, 3 Ind. 130. 
md juttices in eyre, may admit a man to be an approver, B. P. C. 104. 
becaule ſuch juſtices may aſſign a coroner to take the appeal; Ut WL 


3 | g the lord high 
but juſtices of the peace cannot admit a man to be an approver, deward, or 
becauſe they cannot aſſign a coroner, | juſtices of 


I | : i oyer and 
ermincr can do it without a ſpecial clauſe in their commiſſion, authoriſing them to aſſign a coroner, 


9, & wide 2 Hawk. P. C. 296. 2 H. H. P. C. 229. is expreſs, that a man cannot become an ap- 
»crer before juſtices of c er and terminer, becauſe they cannot aflign a coroner. 


As ſoon as a perſon has confeſſed the indictment, with an in- 3 Inſt. 129. 
ing inn £9 become an approver, he puts it in the diſcretion of the 1 
jatices, either to give judgment and award execution againſt 2 yur.” 
bim, or to reſpite them till he hath convicted his partners; if the b. C. 297. 


julices think fit to admit him to be an approver, they will aſſign N 


on, con- 
treaſons 
1 againk | 


1 coroner to receive his appeal, and will take his oath to diſcover or Excheg. 
= al the treaſons and felonies he knows, and will aſſign h'm a cer- 426. and 
alm, pet⸗ ty = 1 1 1111 = 9, Whe- 
: min number of days, to make his appeal in, during uhi h he % 
infants 185 PP , 8 ther he ſhall 


ſhall be at liberty, and ſhall have from the king a (a) penny have the 
„day; allo he muſt make his appeal before the coroner on each benny till 
lay during the time limited, and muſt at laſt repeat it verbatim W 
u court; and if the coroner record his failure of making his ap- „ by 
peat on any of the days, or the leaſt variation in his repeating it convidting 


or Bag | : 
it court, he {hall have judgment of death. oo appel 


| 2 Hawk. P. C. 297. 

The coroner may award proceſs againſt the appellee, to the 2 Hawk. 
heriff of his own county, till he come to the exigent, from F C. 
warding whereof he ſeems to be reſtrained by magna charta, 
a, 17. The King's Bench and juſtices in eyre, and juſtices of 
beol-dclirery, may award proceſs into any county to apprehend 
nc try the appellee; but it ſeems queſtionable, whether juices 
ed gaol-delivery can award proceſs of outlawry into a foreign 
wunty, as the King's Bench and Juſtices of oyer clearly may. 
dis at the election of the appellee, either to put himſelf on 2 Hawk. 
us country, or wage battle with the approver ; and if ſeveral P. C. 297. 


a3 a 


77.015 be appealed by one approver, every one of them has his 


\ether infant 
cannot wage 
man above the 


p. C. 19%, 


»n whatlo4 
ted, une 
(5 conſels 
elony con 
gainkt him 
m approſet 
of the hrll 
18 Partners 
appellee 0 
x of others 


But vide Fe 


> crime wit 
can appto 
cauſe it Þ , 
an be put 
| the treat 
mes duſferet 

„ad to CN 


One 


89 


I the king pardon either the approver or appellee, pending H. p. c. a0r. 
we eppeal, the approvement ccaſzs, and the appellee ſhall be 33 
— | diſcharged 9 IG 
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Approver. 


diſcharged ; in the firſt caſe, becauſe by the pardon the felony i, 
extinct, and the approver is no longer liable to be condemned; 
in the ſecond, becauſe the approvement is, in truth, the ſuit of 
the king; and therefore as much in his power to pardon as an 
indictment. 
2 Howk.. Neither the. approver's confeſſing his appeal to be falſe, nor 
. C. 298. 


clergy. 


1 


2 Hawk. If an approver convict all the appellees, whether by battle 8 


28 299. verdict, the king, ex debita jugſtitiæ, is to pardon him as to his life, 
ce Nei. 


Dial. of Fx. and alſo give him his wages from the time of the appeal to the | 
cheg. 425. time of the conviction; but anciently he was not ſuffered to 


_ uy in continue in the kingdom. It is recited by 5 H. 4. cap. 2. * That 
re- 


tion of the divers notorious felons, for ſafeguard of their lives, had become 
Court, whe- © provers, to the intent, in the mean time, by brocage and 
ther they CC 
will ſuffer 


this method "I 4 l | 
. if any perſon pray or purſue, or cauſe to be prayed or pur- 
been ſeldom “ ſued, for any ſuc 

and in many (; 
Ciſes we 


ainount to 


the ſame, purſued the charter ſhall forfeit 1001.“ 


by ſtatute; where pardon is aſſured to offenders, on diſcovering and convicting their accomplicez. 
hurn, 43. See the ſtatute of 4 & 5 W. & M. c. 8. 6 & 7 W. 3. c. 17. 10 &11 W. 3. c. 23. 


5 Ann. c. 31. 29 G. 2. c. 30. There ſeems, however, ſome objection to the form in which the 
pardon to the accomplice is promiſed, viz. upon the criminal's being apprehended and convicted The 


tetimony of ſuch an accomplice would be leſs liable to exception, if the pardon was granted upon h 
giving evidence generally, let the event of the trial be what it may. Obſervat. on Stat. 141. 2 Edit. 
{It hath alſo been uſual, for the juſtices of the peace by whom any perſons charged with felony at Y 
committed to gaol, to admit ſome one of their accompſices to become a witneſs (or, as it is generally 
termed, king's evidence) againſt his fellows; upon an implied confidence, which the judges of 8 
delivery have uſually countenanced and adopted, that if ſuch accomplice makes a full and complet 


diſcovery of that, and of all other felonies to which he is examined by the magiſtrate, and afterwards} 
gives his evidence without prevarication or fraud, he ſhall not himſelf be proſecuted for that, or 2 


o het previous offence of the ſame degree. 4 Bl. Com. 331. If the diſcovery upon the whole be far 


and ample, he ought not to be proſecutcd again, becanſe he has merely by accident omitted any ny 
offence. Cowp. 339. But if profecuted, he cannot plead this in bar, or avail himlelf of it upon du 
t- +» but he may move the Court to put off the trial, that he may have time to apply for pardon, 


Ib.] 


the conviction of the appellee, exclude him from the benefit of | 


great gifts, to purſue and have their pardons ; and then, af. 
one to be an ter their deliverance, had become more notorious felons | 
approver, «© than they were before; and thereupon it is enacted, that | 


felon ſo attainted by his own confeſſion, to | 
pratifed; © have any charter of pardon, the name of him that purſues ſuch | 
charter be put in the ſame charter, making mention that the | 
have what © ſame charter is granted at his inſtance; and if he to whom 
ſeems to „ ſuch charter is granted become a felon again, the party who | 


1 201 J 

ny is 
ned; 
it of | 
3S an 


Arbitrament and Award; 


9 nor 


fit ol 


tle or | | 3 b 
. N award 1s the determination of matters in controverſy, by 


to the | ſubmiſſion to perſons indifferently choſen by the perſons 
red to contending. 


© That | Under this Head we ſhall conſider, 
Zecome 


ze and WW (A) The Matter in Controverſy. 


en 9 af. 


felons i (B) The Submiſſion; and therein of the different 
1, that Kinds, and the Revocation thereof, and of the 
ol gs Stat. 9 & 10 W. 3. touching Awards. 

[es ſuck (C) The Parties to the Submiſſion. 

D) The Arbitrators or Umpire. 
6 
5 


that the 
E) The Award itſelf, or final Determination of 


» whom | 
rty who 
the Arbitrators or Umpire. | 


ccomplicts. | 
1 3 C. 2% 
which the 
ed. The 
red upon his 
41 5 2 Edit. 1 
h felony 4e 
- 1 generally : 
iges of 821 Y 
and compler 
id afterwads | 
that, or 159 
whole be felt 
itted ac) 07} 
f it upon da N 
for a pardn,] 


1. It muſt be made according to the Submiſſion. 
2. It ought to be certain. 
3. It ought to be equal, and mutually ſatisfactory. 
4. It muſt be of a Thing lawful and poſſible. 

5. It muſt be final. 


and herein of the Performance thereof, 
(G) Of the Pleadings in Awards. 
(H) In what Caſes the Performance of an Award 


may be compelled by an Attachment, and the 


Courſe of Proceeding to be taken in order to 
obtain it. | | 


(1) Of compelling Performance of an Award by 
Bill in Equity. | 


) In what Caſes, when, and in what Manner 
Awards may be relieved againſt, ] 


? (A) The 


F) The Conſtruction and Effect of the Award, 
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202 Arbitrament and: Award, 


(A) The Matter in Controverſy. 
Roll. Abr. WIRE the right of freehold is in debate, the property can. 


242. not be transferred by an award; for the arbitrators are in 


—!r!. —— 


—— 
— —— 


lands, and the arbitrator awards the lands to one, and that the other ſhould releaie to him, if he does 
not do this, the obligation is forfeited ; if the arbitrator awards the land to one; it ſeems the obligation 
is not forfeited, though the other do not convey to him to make him a good title ; for the arbitrator 
hath not awarded any act to be done by the perty ; and the award itſ{-IF eannot transfer the right, and ſo 
muſt be void ; and then the condition of the obligation cannot be iorteited ; for the awarding the lands 
to one cannot be expounded, that the other ſhall infeoff him. If, where there is no bond, the arbitra. 
tor award that one ſhall infeoff the other, it ſeems an action on the caſe may be maintained for not doing 
it; for the award in itfelf is as good as if there were a bond, and then there is the ſame reaton an action 
ſhould lie, as that the condition gf the obligation ſhould be forfeited ; for if ſuch an award were void, 
then the condition of the obligation to perform it could not be broken. Fide the authorities ſupras but 
ſee 3 Bl. Com. 16. Ld. Raym. 115. Kyd. 34 to 40. {In the year 1417, we find a very important 
arbitration by the keeper of the king's privy ſeal, the chief juſtice of the King's Bench, and one of 
the other judges of that court, arbitrators nominated and appointed by King Henry V. to ſettle a long 
controverſy between the biſhop and the prior of the church of #ly, concerning their ſeveral claims to 
eccleſiaſtical and temporal jur. ſdiction, and the land of ſeveral manors. Bentham's Hiſt, El. Append, 
27. e. MSS. Cotton. C. 11. fo. 329. ] 5 | 


| 14 Hf. 4. 19. 6 . . 

00 ? the room of the parties themſelves, and act in their ſtead, as far 
Wl 9 5 6. 6. a. as commiſſioned; whatever, therefore, the parties can do, may be 
Leon 228. done by the arbitrators; but the parties (a) cannot paſs corporeal 
«0 Roll. Abr. inheritances without ſolemn livery, 
l! n 8 | 
I 9 E. 4. 44+ (a) But if the condition of an obligation is to ſtand to the award of J. S. touching ſuch 
i 
0 
| 
"Mi 


6 | 
4 1 
val 161 
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fi 
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9 5 bo. An annuity is not determinable by award, for it is reckoned in 
Roll. Abr nature of a freehold, and therefore cannot paſs without the deed | 
266. pl. 3. of the party. | 


( Though puniſhed for the common good. 


ene ſubmitſion be by bond, yet the obligation is void, and the parties may be puniſhed for enter 
tach bonds. 


ng Indo 


Roll. Abr. Partition cannot be made by award, for a freehold cannot pals (10! 
3 I without livery and ſeiſin. ter: 
Roll. Abr. It has been (5) doubted, Whether leaſes for years, being chat. 9 
242. A» tels real, could be transferred by award? Therefore it ſeems ſafeſt | vere 
45a 2%, when the controverſy relates to theſe, that the parties be bound FP 
6 Co. 44. in mutual obligations to perform the award, and then if the arb * 
8 64. trators award that one ſhall aſſign, transfer, c. the leaſe to the | 250 
award of other, if he refuſes, he forfeits his obligation. "i 
the arrears of rent reſerved on a leaſe for years, joined with other things of an uncertain nature, is | e 
good. Roll. Abr. 264. pl. 5. Allen, 52. Where an award may be made in watte, 6 Co. 44 brin 
9 Co. 78. Cro. Jac. 100. Roll. Abr. 266, pl. 9. | 1 
1 9 H. 6. 66. The detaining a charter of feoffment, as it relates to 2 real ps 
W thing, cannot be ſubmitted, but an action of treſpaſs ſor taking I 
| the charter may be ſubmitted; for damages only can be rec | 7 
. vered for ſuch taking. | = [.;;; 
1 6H. 4. 6. a. Debt, on arrearages of account before auditors, ſhall not be f Sa 
N | 3 5 diſcharged by award, becauſe it appears of (c) record, and mult | 2 8 
kf Roll. Abr. be diſcharged by matters of as high a nature. | 
by 264. p. I. cent. 2 H. 4. 18. (c) An award may be made in attaint, becauſe not barely faunded 6 | 
bY the record, but alſo on the ſuppoſed falſe oath. 13 E. 4. 1. b. 
N 5 0 Cauſes criminal are (4) not arbitrable, becauſe they ought tobe | 


2 Vent. 109. | 
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Arbitrament and Award, 203 


Cauſes matrimonial ſeem not arbitrable, becauſe marriage wet.symb. 
ought to be free, and religion difallows the fevering thoſe whom hrs 2.1.33. 


the church hath joined. = "—= 
Vu: the damage a perſon ſuſtained by a promiſe of marriage, or any thing relating to a marriage por- 


dan. tion, may be ſubmitted. 16 E. 4+ 2. pl. 6. 8 . 
E in f 
far Debts due by ſpecialty cannot be diſcharged by naked award; 1H. 7. 16. b. 
y be but if the ſubmiſſion were by bond the award would be a good 28 = 
real bar, for one ſpecialty may be diſſolved by another. Cro. Jac. 99. 447. 649. 
A certain and fixed debt is not diſcharged by an award, for the 10 H. 3. 4. 
5 8 ench and deſign of an arbitration is to reduce uncertain debts and — A 
„ utiles to a certainty; and to award a man a certain debt is to give But if 201. 
v | « . . 
itrator } him no more, nor do any greater thing for him than was done be- be due to a 
my fore, for now he can have but an action, and that he might have 222309 be 
2 lands 82 : , : 5 - and another 
on before; and to give him leſs than he had before is to do him a ſubmit all 
x doing | manifeſt injuſtice, which thy arbitrator cannot do. | emmy 
gio a things, Ec. 
rer to arbitration, there, if the arbitrator award 107. it is a good award, becauſe there were other uncertain 
pra. but | hings ſubmitted, and the arbitrator had conſideration of all, and ſet one againſt the other in making 
portant | the award, ſo as perhaps the debt of 20/7. was diminiſhed in conſideration of ſome treſpaſſes done by 
4 ones | him to the other party. 10 H. 7. 4 Allen, 52. [Godfrey v. Godfrey, 2 Mod. 303. S. P. And 
le a long | io things which cannot be ſubmitted by themſeives, may, when joined with things of an uncertain 
aims to | nature, as debt on bond, 6 H. 4. 6. a. b. Coxal v. Sharp, 1 Keb. 937. Morris v. Creech, 623. 
Append, boy, 1 Lev. 292. S. C. Debt for arrears of rent aſcertained by a leaſe, 10 H. 7. 4. Damages re- 
covered by verdict and judgment. Goldfb. 91. 2.] In debt on arbitration,” whereas the plaintiF 
chimed 407. pro diwerfis negotits, and ſets out the award; and it was held that the action lay, for the 
ned in debt being pro diverſts nngotiis, it was uncertain What was due for buſineſs, Cro. El. 422. 
1 h : 
e deed ? 
| It is holden clearly, that all chattels perſonal, and perſonal ac- 22 H. 6. 
ot pals | dons, ſuch as treſpaſs, conſpiracy, maintenance, Wc. may be de- — 
| termined by arbitration, and the right transferred by naked award, Peytoe's = 
3 though the ſubmiſſion were not by deed; for theſe being trans- caſe. Roll, 
je feſt | ferable by the party himſelf without any ſolemnity, whatever the 38 
„ parties themſelves could do, may be done by the arbitrators, who gons made 
RT, are their ſubſtitutes, and ſtand in their place: and if on theſe purſuant to 
0 the | iwmiſhons without deed the arbitrators award one party a ſum CI = 2 
crain, he may bring an action of debt for it; but if they award pop, Let. 
W he doing of ſome other thing, which is beneficial to him, he muſt (5). 
6 Co. % bing his action on the caſe. | | 
| Lhe arbitrators cannot make an award of matters different from Keb. 600. 
1 hoſe which were ſubmitted; therefore if the ſubmiſſion be of 3 4 
to . ewes with lambs, and after the ſubmiſſion the lambs are yeaned, 88 
b reco | uey cannot arbitrate concerning the lambs. | 
4 i | [ An appeal at ſeſſions againſt a poor-rate may, with the con- Calg. 30. 
de dot the parties intereſted, be referred by the juſtices to ar- Rex v. Juſ- 
not be bitration ] | | tices of 
and mull } ; Northampton. 
y founded ob ö 
ught to be : 
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Arbitrament and Award, 


(B) The Submiſſion; and therein of the different 
Kinds, and the Revocation thereof. 


Weſt.Symb. THE ſubmiſſion is the authority given by the parties in contro. 
8 2. . 1, verſy to the arbitrators, to determine and end their priey. 


ances; and this being a contract or agreement mult not be taken 
ſtrictly, but largely, and according to the intent of the parties 
ſubmitting. | | 

5 E. 4. 7. This ſubmiſſion may be by word or deed; if the ſubmiſſion be 
2 by word, there is no remedy to enforce the party to perform the 
z Keb. 64. a. award; but reciprocal actions on the caſe, and an action of debt 
F (2) But will lie, if money be awarded (a), for it is in nature of a fimple 
maybe contract. _ | 
maintained in alt cafes upon the ſubmiſſion itſelf. Purſlow v. Bailey, 2 Ld. Raym. 1039. Kyd, ).] 


36 H. 6. 3. [If the ſubmiſſion be by bond, ſuch bond may be given to a 

w_— 523. third perſon, or even to the arbitrator himſelf; and it may be 

Gibbons, given by other perſons than the parties themſelves who will incur 

Comb. 100. the forfeiture, if the parties do not perform the award. 

Hayes u. It is not neceſlary that in each of the bonds of ſubmiſſion it 

—_— ſhould appear of how many perſons the parties to the ſubmiſſion 
conſiſt. Thus where it appeared that there were three brothers, 
Richard, Robert, and William; that their father had deviſed cer- 
tain lands to the two latter, and that, ſeveral diſputes ariſing 
between them and Richard, they had, by bond, fubmitted to ar- 
bitration 3 Richard entering into a bond to Robert and William 


Jointly ; but they giving him ſeparate bonds; it was holden, after | 
ſeveral arguments, on an action brought by Richard againſt Rt 


bert, that the ſubmiſſion was properly made. 


Samways v> The ſubmiſſion may be by indenture with mutual covenants to 


Etdly 
9 ſtand to the award, ] Bs | 
21H. 6. If the ſubmiſſion be without deed, it may be revoked without | 


tit. Arbitra- . . 
e dee oritur actio. 


8 Co. 81, 82. ut the party muſt give notice of the revocation. Sid. 281. 


30. 2. Br. deed, and the party ſhall loſe nothing, for ex nud ſubmiſſione uin 


$ Co. Sz. If the ſubmiſſion be by deed, it is of its own nature (65) cour- | 


id, 281. . 
ee FR termandable, though made irrevocable by the expreſs words of 


2 Brownl, tae deed; for the arbitrators being conſtituted and put in the 
ago- place of the parties, by their conſent, to act for them, they can 


© 
n no longer act than they have ſuch eonfent, 


countermanded without deed, quia folvitur, Sc. 8 Co. So. b. Brownl. 62. If you plead quod te 


wocavit, without giving any notice to the aibitrators, the party may take iſſue upon the revocation ; fer 


. 7 . . ei 
not to let them know you have revoked is no revoking; for de non apparentibus & nen exiftenti2is 


eadem eſt ratio; but it need not be ſhewn in pleading, that notice was given, for there gud revocavit | 


neceſſarily implies notice, 8 Co. 82. 2 Erownl. 290, 291. 


8 Co. 82, 83. 


But where a man obliges himſelf to ſtand to an award, it 
Brownl. 62. | 


the party revokes it according to his power, he hath ſorfeited 


D 


his Obligation, for the making the award becomes impoſh s | 
1 


Arbitrament and Award, 205 
by his own default, and therefore the obligation is ſimple ; but if [(e) In 2 
it be without obligation he forfeits nothing (a). | Keb. 10. 
nf ; 20, 24. and 
Sid, 281. there is an inſtance of an action on the caſe being maintained for the countermand of a 
parol ſubmiſſion 3 and there can be no doubt but an action will lie in ſuch a caſe, for a parol ſubmiſſion 
amounts to a promiſe to perform. 8 
. If ſeveral plaintiffs or defendants ſubmit themſelves to an award, 28H. 6. 6. b. 
one cannot revoke the ſubmiſſion without the other, for joint Browal. 62. 
r acts are conſidered as the acts of one perſon, and there can be 
wm no revocation without the act of that perſon that made the ſub- 
n be nien. | 
a [If one of the parties firſt revoke the authority of the arbitra- Newgate 
debt tors, and afterwards requeſt them to make an award, that will 1 
Wr not ſave the forfeiture. But where the ſubmiſſion limits no time aſs N 
p for the making of the award, it ſhall be underſtood to be within 
; convenient time; and if in ſuch a caſe the party requeſt the 
$9) arbitrators to make an award, and they do not, a reyocation after- 
ET wards will be no breach of the ſubmiſhon. 
ke | One party may revoke with the conſent of the other; but Nolte x. 
J I conſent after the revocation will not fave the penalty of the Harris, 
inc had, | | | i 3 Keb. 743. 
: If a feme ſole ſubmits to arbitration, and afterwards marries, 2 Keb. 868. 
ſion it . g 3 Mos 3 $ 
milſon this is a revocation of the ſubmiſſion; and if it be by bond the s 
ao bond 1s forfeited (5). | | 8 
POR and wife ſubmit again, the Courts will not encourage the oppoſite party in ſuing for the forfeitures 
2 Samin v. Norton, 3 Keb. 9.] 
ariſing 5 955 HS | ® 
| to u- If one have judgment in an ejectment, and then the contro- T. Jones, | 
William rerly be ſubmitted to arbitration, but before any award be made he 5 | ; 
. . . * * C Mat 170 
n, after ſue out execution, it is a forfeiture of the bond, for he is the (c 92 FO 1 
nſt Ri- cauſe no award can be made. | ferred by [7 
: ; | | conſent to þ 
three of the jury, and before the award was made, one of the parties ſerved the arbitrators with = 2 
nants to labfena out of Chancery, Which hindered them from proceeding in the award; and the Court held . 
| luis a breach of the rule, and granted an attachment niſi. Salk. 73. pl. 10. 5 BE 
without Is deb | 1 
n debt upon a bond to perform an award, and oyer of the con- Sid. 290. 5 


gne un X. . £2 

ſi dition, the defendant pleads non /ubmifit, the plaintiff need not 
illign a breach, for the defendant puts the whole ſtreſs of his 
caule upon a matter antecedent to the alleging of a breach ; 


for if there was no ſubmiſſion there could be no award, and con- 


y coun- | 
(b) quently no breach of it. 


words of 


— — — —— — — — — 


ut in the | ſubmiſſion may be made a rule of court, purſuant to the Salk. 73. 
they cal "Ine (4) 9 & 19 V. Z. cap. 15. and it is faid, that although the b = 
. miſſion be by bond, yet the party may have it made a rule of Sid. er 
ee . in which caſe, it is ſaid, he may proceed on the bond, and Raym. 3s. 
cation j i iſe have an attachment for not performing the award. e 
e | | | been before this ſtatute. 
By the 9& 10 FV. 2. cab. 1c. it is enacted, “ That it ſhall and Stra. 7. 
60 3 5 , 
14. 1 LY be lawful for all merchants and traders, and others de- 55 
2 . 4 - 
"foie . 1 5 to end any controverſy, ſuit, or quarrel, for which there Sitration 


no other remedy but by perſonal action, or ſuit in equity, bond had 


arbitration, to (e) agree that their ſubmiſſion of the ſuit to nete words: 
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206 


obligor ſhall 
conſent that 
his ſubmiſ- 
ſion ſhall be 
made a rule 
of Court, 
that then, 
Sc. Upon 
motion to 
make his 
ſubmiſſion a 
rule of 
Court, it 
was object- 
ed, that 
theie words 
did not im- 
ply his con- 
tent, but if 
he would 
forfeit his 
bond, he 
need not let 
it de made 

a rule of 
Court; yet, 
becauſe this 
clauſe could 
be inſerted 
tor no other 
purpoſe, the 
Court took 
theſe condi- 
fional words 
to be 4 ſuffi- 
cient indica- 
tion of con- 
tent. Salk. 
72. ph 8. 
Ld. Raym. 
674. Com. 
Rep. 114. 
[ A conſent 
in the ſub- 
miſlion bond 
that the 
award ſhall 
be made a 


Arbitrament and Award. 
the award or umpirage of any perſon or perſons ſhould be made 
a rule of any of his majeſty's (a) courts of record, which the 
parties ſhall chooſe, and to inſert ſuch their agreement in 
their ſubmiſſion; or the condition of the bond or promiſe, 
whereby they oblige themſelves reſpectively to ſubmit to the 
award or umpirage of any perſon or perſons ; which agree. 
ment being ſo made and inſerted in their ſubmiſſion, or pro- 
miſe or condition of their reſpective bonds, ſhall or may upon 
producing an afhdavit thereof, made by the witneſſes there- 
unto, or any one of them, in the court of which the ſame is 
agreed to be made a rule, and reading and filing the ſaid aft. 
davit in court, be entered of record in ſuch court; and a rule 
ſhall thereupon be made by the ſaid Court, that the parties 
ſhall ſubmit to, and finally be concluded by the arbitration or 
umpirage which ſhall be made concerning them by the arbi— 
trators or umpire, purſuant to ſuch ſubmiſſion; and in caſe of 


diſobedience to ſuch arbitration or umpirage, the party reſuf- | 
ing or neglecting to perform and execute the ſame, or any | 
part thereof, ſhall be (65) ſubject to all the penalties of cen. 
temning a rule of Court, where he is a ſuitor or defendant in 
fuch court, and the Court, on motion, ſhall iſſue proceſs ac- | 


cordingly ; which proceis ihall not be ſtopped or delayed in is 


execution by any order, rule, command or proceſs of any 
other Court, either of law or equity, unleſs it ſhall be made 


appear on oath to ſuch Court, that the arbitrators or umpue 


(c) miſpehaved themiclves, and that ſuch award, arbitration or | 


umpirage, was procured by corruption or other undue means: 
and that any arbitration or umpirage procured by corrupti! 


or undue means, ſhall be judged and eſteemed void and ot 

. © C > 8 | 
20ne effect, and accordingly be fet aſide by any Court ot aw} 
or equity; ſo as complaint of ſuch corruption or undue prac- 
tice be made in the court where the rule is made for ſubmik B 


. * . * 
ſion to ſuch arbitration or umpirage, before the laſt day of the 
next term after ſuch arbitration or umpirage made and pud- 
liſhed to the parties.“ 


rule of Court, does not warrant the making of the ſubmiſſion a rule of Court. 2 Str. 1178. 2 Barnard. 163. 


A ſubmiſſion may be made a rule of Court on the motion of one party, and producing the bond executed df 


the other. 


Barnes, 55. 


So it may, though it be no part of the condition of the bond, but be thercundet 


1 2 P 2 . . . * 7 
written, and not ſigned, if it appear by affidavit that it was written before the execution of the bond A. 


(a) The Court will compel a witneſs to a ſubmiſſion to arbitration, to make affidavit of the execuliong 
in order to make a rule of Court. Str. 1. Barnes, 53.] A matter being referred by rule of Court to u“ 


n 


i” 
determination of the judges of aſhze, it was moved that the judges? determination might be . 
of Court; and per Holt, where a matter is referred to arbitrators by rule of Court, and they make tneil 


award, we will compel a performance of it, as much as if the award were part of the rule; ban 
rule is needleſs. Salk. 71, pl. 6. Note ; The conſtant practice is to make the role at nit pros $99 
of the Court above, which is always granted on motion. G 
miſhon, or hinders the arbitrators from proceeding in the award, the Court will grant a attachmem. 
Salk. 73+ pl. 10. But if the party dies, there is no remedy by attachment againſt his reprelentating 
for the contempt dies with him. 
a hrmed, an attachment will not be granted; 
was ſup judice, was no contempt. 
party muſt be required perſonally to perform the award, and ſuch perſonal demand muſt be mz 
aſh4avit, otherwiſe the Court will not grant an attachment. duce 
alide an award, becauſe the arbitrators went on without giving the party time to be heard, orf! * 
witneis, Holt ſaid, that arbitrators being judges of the party's own choofing, he ſhall not come and [3 
that they have not done him juſtice, and put the Ccurt to examine it: eliter when they 5 


(5) If one of the parties revokes tie lab 


2 Vern. 444. If the party excepts to the award, thoug" y 
for the non-performance of it, while mY * 
Salk. 73. pl. 11. 2 Ld. Raym. 857. 3 Keb. 440. Allo, 


Je cut of 


Salk. $3. pl. 1. (e) On F motion t0" 


thoris 
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enthority. Salk. 73. pl. 11. Awards have' been frequently ſet aſide, eſpecially in equity, where the 
arbitrators have appeared to have been miſtaken, or have been guilty of corruption or pariiality ; as if 
they have an intereſt in the thing in con roveriy. 2 Vern. 251. So where there are three arbitrators, 
and two of them by fraud or force exclude the other, or if they have private meetings, and admit one 


of the parties, and give no norice to the other. 


2 Vern. 514. So where they awarded 495 J. againſt 


one of che parties for calling the other, who was a butcher, a bankrupt knawe, to repair his honour, as 
they called it. Vern. 157. So where the ſubmiſſion was to aibitrators, and they had power to chooſe 
an umpire, which they did by throwing eres and pile who ſhould name him; and for this the Court ſet 
zide the award. 2 Vern. 485. This ſtatute dues not extend to ſubmiſſion by rule of Court. Stra, 
201. [It ws made to put ſubmiſſions to arbitration ir. caſes where no cauſe was depending upon the 
ſame footing as where there was one, and is only declaratory of what the law was in the latter caſe. ] 
2 Burr. Rep. 701. * This motion will not be received before ſubmiſſion be made a rule of Court. 


Submiſhons are hkewiſe general, as of all controverſies, debts, 
dues, Sc. and here the arbitrators are not obliged to determine 
all matters diſcloſed, but their arbitration of ſome things will be 
good, though they leave other things undone z but where the 
ſubmiſſion is ſpecial or conditional, ita guzd an award be made of 
all controverſies depending, they ought to determine all matters 
whereof they have notice, becauſe here, by the expreſs words of 
the authority, I do not own his determination unleſs all matters 
in controverſy are ſettled ; and therefore to determine one with- 
out the others, is to act contrary to the authority; but if upon 
ſuch a ſubmiſſion the arbitrators make an award but of one thing, 
it ſnall be intended there were no others to make an award of, 


unlels the other fide ſhew there was, and that the arbitrators 
had notice thereof, 


C) The Parties to the Submiſſion, and who are 
bound by it. 


therefore femes covert, perſons compelled by threats and im- 
puſonment, perſons profeſſed in religion, cannot ſubmit. 

The huſband may ſubmit the chattels he hath in right of his 
Vie to an award, for he may diſpoſe of them. 


If the huſband ſubmits to arbitration the chattels the wife has 
5 executrix or adminiſtratrix, this ſhall bind the wife, hecauſe 


we wife cannot (a) perſonate any one without the huſband during 
Overture, | | | 


Cro. Eliz. 
8 39. 

Cro. Jac. 
200. 355. 
8 Co. 98. 
Dyer, 216. 
Roll. Abr. 
257. 

Sand. 32. 
Brownl. 63. 
Vide peſtca, 
that awards 
now receive 
a more fa- 
vourable in- 
terpretation 
than for- 
merly, wide 


9 Mod. 232. 2 Stra. 1024. 


PLRSONS that cannot contract cannot ſubmit to arbitration, 10 H. 6. 14, 


Latch. 207. 


Stile, 351. 
March, 77, 


Lind 


78. 


21 H. 7. 29. 
Roll. Rep. 
269. 

Cro. Tac. 


447. 
(2) But Q: 


5a, vy ſome opinions, the wife, in this caſe, may ſubmit to an award without the huſband; for when 
ur nuldand allows her a power of adminiſtration, he muſt ſuffer her to act purſuant to the truſt re- 
daher, and his expreſs conſent to her adminiſtration is a tacit conſent to all future actions of that 

es and Conſequently are his own acts; but whether this makes him liable to a dewaſtavit is a 


ENE queſtion, becauſe the 
en o nem. Vide 1 Anderſ. 117. 181. 5 Co. 27. 
Kan exccutor may, as ſuch, ſubmit to arbitration. But if the 
Atrators do not award as much as he would be entitled to at 
i will be a devaſtavit for the reſidue. As, if an executor 
"It to arbitration, and it be awarded, that for 70. he releaſe 
" ogligation given to his teſtator, in 100“. for performance of 
: covenants 


V 


are not properly acts of adminiſtration, and conſequently he never con- 


Dy. 267. 
Office Extr. 
159. Anon. 
Leon. 53. 
But the ſub- 
miſſion of 
itſelf is not 
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an admiffion covenants which were broken by the obligor, the 1007. ſhall be 
- . aſſets, for the ſubmiſſion was his own act. 

Henry, 5 Term Rep. 9. Where the executor engages himſelf perſonally, and in broad terms ſubmits 
t pay whatever ſhall be awarded, he cannot afterwards reſort to the plea of plent adminiſtravit. Bay 
ve Ruſh, 1 Term Rep. 691. 


11d Raym. Executors are bound by the ſubmiſſion of their teſtator.] 
248. 2 Ventr. 249. | 


al Tu. If an infant ſubmit to arbitration, he may execute or avoid it 
x0 H. 6. 14. 


n his election, as he may all other his contracts. 

141. Jones, 164. 3 Lev. 17. Roll. Abr. 268. p. t, 2. 730. pl. 5. [Fquity will not decree an 
award to bind an infant. Eq. Caſ. Abr. 50. In the caſe of Roberts v. Newbold, it is ruled, that a 
guardian may ſubmit for the infant, and enter into a bond for his performance of the award. Comb, 
318. And in the caſe of the Bp. of Bath and Wells v. Hippeſley, 28 Ch. 2. cited by Ld. Hardwicke, | 
3 Atk. 614., Lord Nottingham held an infant bound by an award ſubmitted to by the biſhop of the 
ane part, and the infant and his guardian of the other part; and on a bill to confirm it, decreed ac, | 
cordingly. J | 


Perſons attainted or outlawed cannot ſubmit to arbitration, 
e they have no property, and cannot by the law controvert any 
thing. | 

aL E. 4. 13. A dean without the chapter, a mayor without his. commonalty, 
the maſter of a college or hoſpital without his fellows, cannot 
ſubmit to an award, for the ſubmiſſion has the force of a contract, 
and they cannot contract without them | | 

Dyer, 216. [If a man authorize another on his behalf to refer a diſpute be- 


b. Caghill tween the principal and another, an award conſequent on ſuch 
v. Fitzge- 


rald, x Wil, ſubmiſſion is binding on the principal alone; and it is no objec- 
28. 58. tion that the agent had no intereſt in the ſubject of the diſpute, 
(a) in ge. But if the agent expreſsly bind himſelf for the performance ot} 


neral, a man 5 RP" . . | 
is. bound by the principal, not only the principal who authorized him, but 
an award to the agent himſelf, is bound by the award (a). | 
which he T1 
fubmits for another. Alſop v. Senior, 2 Keb. 707. 718. Shelf v. Bailey, Com. Rep. 183. And 
where an attorney ſubmits without the expreſs authority of his principal, the attorney only, and not the] 
principal, ſhall be bound. Bacon v. Dubarry, 1 Salk. 70. 1 Ld. Raym. 246. S. C. Comb. 129, 
S. C. Cath. 412. S. C. In the cafe of Evans v. Cogan, Ld. King thought, that daughters of age 
and unmarried, might, though not parties to the ſubmiſſion, by conſent ſubſequent, be bound by a 
award to which their mother ſubmitted, touching the title of an eſtate which was limited to them after 
ker death. 2 P. Wms. 449. The aſſent of a ſolicitor to a reference by rule of a court-of equity, & 
has been holden; is not obligatory upon the client, without his actual concurrence ; though ſuch a fe. 
ference, by rule of n prius, will bind the client; 3 Ch. Rep. 104. 1 Ch, Caſ. 86, z but the forme 


dot gi 
point may now be doubted. Blve 


itratic 


* * - . * d 
Strangfod If a man ſubmit, for himſelf and partner, all matters in differ A mee! 
IT, ence between the partnerſhip and another, the partner ſubmuttin Ko 
hall be bound to perform the award; but the other ſhall not, be ted to 


cauſe he is a ſtranger to the award. | 
Mudy v. If the parſon on the one hand, and ſome of the pariſhioners o 
Olm. Lit. the other, in behalf of themſelves and the reſt of the inhabitanq 
a. & c. of the pariſh, but without the authority of the reſt, ſubmit to al 


bitration by bond, the pariſhioners ſubmitting ſhall alone be 2 UE z 


ſwerable for a breach of the award by any of the other parill 15 OO 
: id, w 

10ners.] | * 
20 H. 6. 12. If ſeveral perſons do a treſpaſs, and one of the wrong - dos ein 
* . and the party to whom it is done ſubmit to arbitration, an * 11 
f | x 2wal * 
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award is made, the other perſon ſhall take advantage of it by way 
8 of extinguiſhment of the treſpaſs; the ſame law where the party 
releaſes to one of them; for in both eaſes a ſatisfaction really is, 
ty or is preſumed to be made, and a man cannot receive a double 


ny compenſation for the ſame wrong. | 
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If ſeveral perſons on the one part, and ſeveral on the other, 


ſubmit generally to any award, the arbitrators have not. only 
power to determine matters between them jointly, but ſeverally 
and diſtinctly alſo; and an award between one only of the one 
ide and another of the other fide is good; for this is not doing 
l:{s than the commiſhon warrants, ſince there is an authority in 


it to determine matters diſtinctly between them, for the ſubmiſ- 
fon is of all matters, ſo that it contains as well all things ſeve- 
rally between each of 'them, as jointly between them all, and 
perhaps there may be no cauſe of award between the others. 


[By ſtat. 5 G. 2. c. 30. J 34., it is provided, 
« aſſignee or aſſignees of any bankrupt's eſtate and effects, 
« with the conſent of the major part in value of the bankrupt's 
© creditors who ſhall have duly proved their debts under the 
* commiſhon, and who ſhall be preſent at any meeting of the 
« ſaid creditors, purſuant to notice to be for that purpoſe given 
in the London Gazette, may. ſubmit any difference or diſ- 
pute between ſuch aſſignee or aſſignees, and any perſon or 
* perſons whatſoever for or on account, or by reaſon or means 
of any matter, cauſe, or thing whatſoever relating to ſuch 
e dankrupt or bankrupts, his, her, or their eſtate or effects, to 
the final end and determination of arbitrators to be choſen by 
the ſaid aſſignee or aſſignees, and the major part in value of 
" ſuch creditors, and the party or parties with whom they ſhall 
have ſuch difference, and perform the award of ſuch arbitra- 
" tors: and the ſame ſhall be binding on all the creditors of the 
" {414 bankrupt or bankrupts; and the aflignees are thereby in- 
" demnified for what they ſhall fairly do according to the direc- 
tions aforeſaid.” . 

Lord Hardawicke held, that under this clauſe the creditors eould 
wt give a general power to the aſſignees to ſubmit matters to 
ditration at their own diſcretion, but that they muſt have a ſpe- 
mal meeting, upon notice given for that putpoſe in the London 
buette, to conſider of the particular cafe intended to be ſubs 
nited to arbitration, ] 


(D) The Arbitrators or Umpire. 


| HE arbitrators are perſons indifferently choſen, to deter- 
mine the matters in controverſy according to their own 
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Roll, Abr. | 
268. (B). ' 


2 Rich. Jo 
18. b. 
1 Keb. 886. 
22 E. 4. 25s 
Latch. 208. 
Roll. Rep. 
298. 
Brown. 112. 
Velv. 203. 
1 Bulſt. 123. 
10. Car. 
433. 
Stile, 471. 
Roll. Abt. 


261. Hard. 399. Vern. 259. 
© That the | 


1Atk. 915 
Ex parte 
Whit- 
church. 


Weſt. Sym: 
Part 2. ſ. 27. 
Hard. 44+ 


inds, whether they be matters of law or fact: infants, perſons Salk. 73. 
"Mmunicate, outlawed, Se. (a) may be arbitrators, for every 
fon muſt uſe his own diſcretion in the choice of his judges 3 

; . and 
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the releaſe firſt, and the arbitrators will afterwards confider whether they ſhall order it. Ibid. 
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ferred to in and being at liberty to chooſe whom he likes beſt, cannot after. 


Weſt, where .. a 8 | 
dns wards object the want of honeſty or underſtanding to them, ot 


perſons are that they have not done him juſtice, 


excepted 
— as incompetent. In 8 E. 4. 1. & Br. tit. Arbitrament, 37. there is an inſtance of an yn. 
Married woman, the Ducheſs of Suffolk, being an arbitre(s, ] | 


S Co. 78. The arbitrators are perſonally truſted with the authority, and 


Atk. 529. jt is not within their power to aſſign it; therefore if an award be 


oll. Abr * 


2 51. to ſtand to the determination of a ſtranger, this is void; but 
Cro. Elis. if the award be, that an arbitrament made by J. S. ſhall ſtand, 
3 146. this is good, becauſe it is their own award, though it refer; 
2 Roll. Be to the act of another; but though the arbitrators cannot transfer 
214 their power, yet they may award that others ſhall do a miniſterial | 
Ela. 3, act in ſubſerviency to their award; for what is done by ſuch pe | 
2 Ack. ſons, is done by them as ſervants and inſtruments of the arbitrz- 
504. tors, and is the act of the arbitrator himſelf ; as that ſuch a con- 
e veyance ſhould be made as counſel ſhould direct, ſuch coſts paid | 


leaſes, but as the prothonotary ſhould tax (a), is a good award. | 


leave it to | | : 
the Court to give directions to ſettle the form; aliter, if they award, that the Court ſhall f:ttl 


So if they recommend it to the parties to appoint a receiver, and if they do not, requeſt the 


Court to do it; the award ſhall not be avoided; for it is not a delegation of their power, but } 


a recommendation; and if the parties do not comply, it is ſurpluſage. Id. 501. ] If the ſubmiſſion 
be to Randolphus S., and the award is made by Randulphus S., the award is not good, becauſe they en- 


not be taken to be the ſame perſon, being different chriſtian names. Roll. Rep. 271. Sed. gu. If } 


a Court would ſet aſide the award for this trifling miſtake, if it appeared to be the perſon meant? 
[(a) But not as any but the officers of the ſuperior courts ſhould ſettle. B. R. H. 181. 2 St, 
2025. ] 


Cro. Jac. The arbitrators cannot reſerve to themſelves a further power, 


KY 98 4 ſince that would enable them to make a double award, without 

Sid. 39. the interpoſition of thoſe who impowered them at firſt. | 
3H.4.1.b The arbitrators cannot make their award by parcels at ſeyera 
8 times, for when they have made an award they have executed 
all debts, treſpaſſes, Sc. and the arbitrators one day make at 
award of the debts, and of the treſpaſſes another day, this is not 
good as to the treſpaſſes, but they may deliberate of one thin 

one day, and of another the other day, and then make an entire 

award of the whole: alſo an award made in the night is good 

Oro. Eliz. for the party's attendance is not requiſite; but where an act eu- 
676, not be done without perſonal attendance of a third perſon, it cat 
not be in the night. | 
If a ſubmiſſion is made to A. and B., when their occahon will 
permit, convenient time mult be given, after requeſt ; and if 0 

arbitration be then made, the parties may revoke. 

Roll. Abr. If there be a ſubmiſſion to arbitration, and if they cannet 
261, agree before the firit of May, then the ſubmiſhon is made w 
J. S. to be the umpire, to be made before a certain day then 

next to come; if the arbitrators never diſcourſe about the mat. 

ter, ſo as there is not any diſagreement between them, Jet " 
they do not make an award before the day, the umpire ma) de 
termine the matter; for theſe words, if they cannat agree * 
10 


Sid. 281. 
2 Keb. 10. 


their authority, and can do no more; and therefore if two ſubmit | 


RR F 
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not to be taken literally, but « ; 5 
, only that if the 
an award, that then, &c. 7 y do not make 
If the condition of an obligation be to ſtand to the award Roll. Ab 
parties, in this caſe an award by A. and B. is (a) good; for Oſborne and 
unpire, in the common ſignification of the word, denot : Rogton. 

„ and ſon that is to make an end of ; denotes a per- (n 

A* og n end of the matter, if the others cannot, Pon be 

; but hal wry ney ary? 7 og +» the four and J. S. may join in making the award; otherwiſ 3 
5 | in the ſubmiſhon ; as if it had been to the fou eee if une 

ſtand, J. . Bulſt. 184. Vide Hard. 44. Sed. gu. In this laſt caf 1 if they could not agree, then to 
1 the award of the four? [If arbitrators join with the umpire S 3 2 in the award, is it not 
urpluſage, and the deed is good. The diſtinction taken in Bulſtr a 
_— 3 Burr. 1474+] 's 184. 18 abſurd. 1 Bl. Rep. 463. 
üſteria! | | | 
If the condition of a tation 

| | | n obligat * 3 

* J. B. C. and D, it gation be to ſtand to the award of Nau. 20g. 

3 - d D, ita quod the ſaid award before ſuch a day be Salons 3 

"oe made in writing by the ſaid A. B. C. and D., or any two of them Gilling. 

Os vail under their hands, Sc. any two of 1 them, For this vide 
* the reſt, may make an 4. f. , h oe eo 
award ; for though by the firſt par 2 Keb. g. 

art eb. 87. 
| re bound to ſtand to the award of thoſe four, yet their EY Cro. Jac. 
hab 66 BY i divided by the ſubſequent words, and the 4 quod. is but aw; be 
it 0 explanation of the conditi | * ien 

requeſt the 3 ition, and the whole makes but one Nep. 223. 

power, but . 375+ 

5 ſubmiſſion N 5 FE 3 Bulſt. 62. 68. Barnes, 57. 
th c- 1 — * . 

& 1 a _ eee and umpire have the ſame time allotted them = Sahd. 

wat! N e their award in the ſubmiſſion, as to the umpire it is not Sid. 1 

81. 280 abſolutely void; for if one of the arbi di 

„ e arbitrators die, or abſolutely re- 455- Roll, 
o meddle, then the umpire may determine the matt — 
r power, otherwiſe not; for two different j | ers, Raym. 187. 
ich juriſdicti ; ifferent judges cannot have a concurrent „Lv. 285. 
„ without Xt iction of the ſame thing; and a diſagreement between the Ne 
4 * _— at their firſt meeting, gives no power to the umpire to 8 
; a : Ts 
at feye nterpoſe, becauſe, though they do not agree at their firſt meets *. 
execute uh 007 may at the next. | | 

wo ſubmit he arbitrators may chooſe the umpire beſore their own ti 

— i £ hat is no relinquiſhing the arbitration, but a pru- 261. 

this 1s 1 proviſion in caſe they ſhould diſagree; and therefore an 3 

one thing award by them at any time beſore their ti Saga N 263. 

ol 3 y time before their time expired is good, and 2 Sand. 132 

E an — A rd by the umpire in that time is void. rages, : 

t is good, kk. 70. pl. 2. S. P. Ld. Ra | Lutw. 844. 

| 5 11 R Yo 222» 12 Mod. 1:0. per Holt, and ; ND 544» 

an act can gens! Rep 1d Sn expreſ:ly determined, that A. _ — pn = eo "th — 

ſon, it cal me.) y begin to take the matter into conſideration, and that this is the faireſt a. of a 

-caſion * He ue, of a bond was, if the arbitrators make an award Med. Rep. 

; and ul dein das, eb, Sc.; and if they do not make it before, We. 374 

.es —_ doth not determine till after the 19th, and the 

they — I he - eee by the umpire before the 20th. 

is ma itrators have tim 6 . 

is an be v not fo nom time to the roth of June, and if they Roll. Abr. 

in day f The ard jominate one to determine it by the ſaid roth, here 267. 

ut che l a DO chooſe an umpire, that determines their power; 8 

hem, in Fr e Other EE wars: the deſign of the parties, that either one or 2 — nov 

= mf „ tare conc y determine it by that time, and not that both ſhall Lide Salk. 
at agie) 2 17 urrent juriſdictions. 8 2 cont. 
n de Lev. 


4+ and Salk, 72 0 2 
. pl. 2. Ld. Raym. 671. „n. it 1 7 : 
| woke 71 3 hs „ where it is ſaid, that if the umpire be 
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named in the ſubmiſſion, he cannot make his umpirage before the time given to the arbitrators to 
make their award be expired. 


Roll. Abr. If the arbitrators make an award of part during their times, 

12. the umpire cannot make an awaad of the reſt, unleſs the ſubmiſ- 
ſion be, that if the arbitrators make an award of part, or of none, 
then the umpire may make an award of the part remaining or 
the whole. | 


2 Vent.213, If the condition of an obligation be to ſtand to the award of x 
4/8 heal A. and B., ſo as the ſaid award be made before ſuch a day; and | 
Eyres; ad- if they make no award, then to ſtand to the award of ſuch um. 
Judged by pire as the ſaid A. and B. ſhall nominate, ſo as the ſaid umpire Wi . 
— 25 make his award before another day, and the arbitrators be. 
lexfen Ch. fore the firſt day make no award, but afterwards name C. to be 
"hor who umpire, who thereupon immediately refuſes, and the arbitrators her 
eld, that , 
C. might Afterwards nominate D., who before the laſt day makes an award; oy 
have pro- this is a good award, for the nomination of C. to be umpire did to d 
ceeded not- not make him ſo; but when he refuſed, it amounted to no more ne 
withſtand- s R * 1M 
ing his re. than a bare propoſal to him; and the form of pleading always 5 * 
fuſal; and ſuſcepto ſuper ſe onere arbitri, ſo that it is the acceptance makes kek 
there could him umpire. 5 
not be two 
concurrent juriſdictions in ſeveral perſons. 3 Lev. 263. S. C. Vide Salk. 70. pl. 2. where, per Holt, 
if the arbitrators chooſe an umpire who refuſes, they cannot revoke or chooſe again, for they have executed Wa 
their authority; aliter, if they chooſe him on condition he do accept; but Rook ſby doubted whether at bool 
expreſs condition would make a difference, becauſe it ſeemed to be implied. vt 
Lev. 139, If the condition of an obligation be, that whereas A. and hs und 
vag N. ſon of one part, &c. have ſubmitted to the award of B. and (. obli 
berry ita quod, Ec. before 1 May, and if they make none, to the award latin 
Keb. 790. of ſuch umpire as they ſhould: chooſe, to be made before the tom 
3 une, and the arbitrators make no award, but chooſe an umpit unlet 
0 5 who makes an award, but guad the fon awards nothing; this h "tv 
a void award, for though the ita quod be in the clauſe referring il Vie 
to the arbitrators, and the award be made by the umpire, jet] the tl 
the ita gu relates by conſtruction to the umpire as well as t, 1 
arbitrators. c nter 2 
[Hall v. An award made by the umpire merely on the evidence 2 Von a 
, rr ſtated by the arbitrators, without any re-examination ef the 10 
Rep. 589, witneſſes, if he were not required by the parties to re-examile 
them, is good.] But 
8 not 
„ lubmij 
(E) The Award itſelf, or final Determination Me d 
the Arbitrators or Umpire. wy 
le {u} 
21 E. 4. 39 · HERT we muſt obſerve that the courts of juſtice have of lat * 
7 bo been more liberal in the conſtruction of awards than 0 * 
UVyer, 242. merly, and that many of the niceſt dictinctions to be met wil ads ; 
| in the books, are by no means to be admitted as precedents be in | 
expounding awards at this day; and this the Courts do in fur N 
ance of juſtice, and for quieting controverſies; however, as 1 x by ; 


award is a judgment, and can only be expounded Ty 
wi 


Arbitrament and Award. 


without the aid of an averment of matters dehors to explain the 


m meaning of the arbitrators, it is neceflary that it ſhould appear 
mes, on the face of it, | | 
= 1. That it be made according to the Submiſſion. 
g or If an award be made of any other thing than what is. con- Plow. 396. 
tained in the ſubmiſſion, it is void; for no act is my own, Dyer, 242. 
rd of or binding on me, unleſs done by me, or by commiſſion from me. 
; and | If arbitrators award to do an act to a ſtranger, this is good (a). 2 
8 Leon. 62. Anon. 1 Leon. 316. [(a) But ſuch an act muſt appear to be for the party's benefit; 
* | Bedara v. Clerkſon, 1 Ld. Raym. 123, ] 
rs be- | 
tobe But an award that an act ſhould be done by a ſtranger, is void, Anon. 
trators becauſe he is not within the ſubmiſſion. | —— 2 
ward; „Pitt, Moor, 359. 10 Co. 131. But if he hath any remedy in law or equity to compel the 2 
ire did to do it, the award is good. Roll. Abr. 248, 249. Stile, 152. Upon this principle, an award that 
o more dne of the parties ſhall be bound with ſureties, is bad. Norwich and Norwich's caſe. Show. Rep. 82. 
; z Mod. 272. S. C. 3 Leon. 62. Thurſby v. Halburt. [An award that all proſecutions ſhall ceaſe 
ways 15 in all actions between A. and B. will not extend to ſuits where A. is plaintiff, and B. and others are 
makes defendants. Barnardiſton v. Fowler, 10 Mod. 204+] | 
„ Hat if two ſubmit to an award all actions, and the arbitrators 10 Co. 131, 
- executed ward a releaſe of all actions till the time of the award, ſome ah 
whethe n books have ſaid that this is void for the whole, becauſe it extends pores 9 
o things partly in the ſubmiſſion and partly to things out of it, Vandlore 
and his nd it is one entire act; for ſay they, to do that act they are not mar . | 
; and C. biged, becauſe not within the ſubmiſſion ; and to do an act re- 2424. 
he award lating only to things contained in the ſubmiſſion, is another act 2 Roll. Rep. 
efore te tom what is awarded; (5) others have ſaid that this is not void, 39?* Ny 
n umpire] unleſs there are ſhewn on the other ſide cauſes of action ariſing Cro. Jac. 
85 this 8 between the time of reference and of making the award, other- 3 53+ 447+ 
referring vile none ſhall be intended; and then the releaſe only relates to Polk _ 
apire, JE e things in ſubmiſhon. Z 
rell 28 the % Hob. 190. 81 | | | 2 Mod. 169. 
b Hob. 190, Sid. 1584. Moor, 88 5. Hutt. 29. 1 Salk. 74. Bunb. 250. [Award of ge 


inter a ſpecial reference, is good for the matters referred, and void as to the reſt. 2 Bl. 
vidence 3 
on ef tit 


1 bad except the matters in diſpute between the parties. 1 Term Rep. 691 4 


But it has been reſolved, and ſeems now ſettled, that the act 
not entire; for he may releaſe all actions to the time of the 
miſſion ; for though there is one deed of releaſe awarded, yet 
nt deed relates to ſeveral things that are dividable in their own 
laure one from the other, and ſo it ſhall be good for what is in 
as ſubmiſſion, and void for the reſidue. | | 

The arbitrators cannot bind a man's liberty or right to real 
Ungs, where perſonal things are ſubmitted ; and therefore if 
def award ſervice for two years, or a releaſe of the right of 
ands in ſatisfaction for a treſpaſs, this is void; for nobody can 
* luppoſed to ſubmit more than his perſonal eſtate to anſwer a 
onal injury, for that only might be taken in execution for 
i by the common law; and that may be bound to anſwer it; 


T3 I therefore 


nation G 


have of l 
ds than i 
recedent | 
lo in furtd® 
ever, as p 
ed by itlel 
withov 
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neral releaſes 


Rep. 1115. 


don a ſubmiſſion by an executor and an adminiſtrator in thoſe characters, an award that they execute 
Ftueral releaſes to each other, is good, for the Court will not intend that any thing is ordered to be re« 


3 Lev. 188. 
2 Mod. 169. 
Salk. 74. 
pl. 14. 

3 Lev. 41 3. 
2 Lev. Jo 
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9 E. 4. 44. 


Roll. Abr. 
243+ pl. 123 
13. 
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6 Mod. 221. therefore if the arbitrators award a horſe, money, a quart of 
Selk. 76. wine, in ſatisfaCtion for a treſpaſs, this is good; for here a new 
Rall. Ab, perſonal duty is raiſed inſtead of the former, and to ſatisfy out of 
243- cent. the perſonal eſtate is neceſſarily implied in the ſubmiſſion, for this 
is a means neceſſary to quiet the matters. 
Palm. 1079. If two ſubmit to award all quarrels concerning tithes in 2 
Roll, Rep. Place certain, and the arbitrator awards that one ſhall pay to the 
Rep. 192. Other 20/., and the other ſhall releaſe to him all actions; this 
Cro, Jac. ſhall be intended all actions concerning the tithe, unleſs the con- 
664. trary appear on the other fide, and the actions may be ſevered; 
and this ſhall be good for the acts in the ſubmiſſion, and void 
for the reſt. 


2 Sand. 190. A ſubmiſſion of all debts and demands, and a releaſe of all 
Roberts and 


Marries. Judgments, executions, and extents awarded, is a good award, 
20 H. 6. 18. A ſubmiſhon'of all matters between the plaintiff and another, | 
3 Bulſt. 65. and an award made of things that the party hath in right of his 
© np. pang wife, is good; for theſe things are comprehended under the 
pezr in the words all matters, 

caſe in the year-book referred to in Bulſtr, ] 


3 Bulſt. 312, On a ſubmiſſhon of all injuries, an award of all debts, duties, 


piles and treſpaſles, is a good award; for whatever is againſt law is an 
injury. | 1 
e oe A ſubmiſſion of all actions now depending, and an award of 
. 5 is 


Where the all actions, good; for it ſhall be intended actions depending, 


words de & ſuper præmiſſis reſtrain the award to the thing ſubmitted. Cro. Eliz. 861. 8 Co. 97: | 
Cro. Jac. 200. 351. Roll. Abr. 257. Sand. 32. 6 Mod. 232. A ſubmiſſion of all controvertis 
touching money laid out for his wife when ſhe was ſole, at her requeſt, and the award of 340 l. forall 
ſums laid out for the wife when ſole, omitting at her requeſt ; this is void, becauſe they award another 
thing than that which is contained in the ſubmiſſion. Cro. Jac. 640. * 


Rep. 645. 


Q. If the ſubmiſſion be recited in the award, whether the award ſhall not bear reference to the 

terms of the ſubmiſſion, and be conſtrued accordingly, i. e. to mean, at ber requeſt, and be good? | N 
| 1 vom: 
[Green v. Under a reference of all matters in difference between par, ip an 
: Bl. Rep, ners, the arbitrators may award a diſſolution of the partnerſpWW natte 
475. o between a maſter and apprentice, they may award the inden. facto 
tures of apprenticeſhip to be delivered up. | nd B, 
Malcolm v. Under a reference all matters in difference between the parte * ti i 
3 ang in the cauſe, the arbitrators may travel out of that particula tu be c 
Rep. 645- Cauſe, and take into conſideration any croſs demands between tb An 
parties, though not pleaded by way of ſet-off : and the coli rot wi. 
being to abide the event makes no difference. But under a reket Mocure 
ence of all matters in difference in this cauſe between the parti nuſt |. 
they are confined to the matters in diſpute in that ca prt it! 

Smith v. only. But this diſtinction in the terms being perhaps too fe | 
Bak lined for the general underſtanding of mankind, it is recom Ir an 
626. mended (a) to make the former a reference of all matters in aj May af 
() By Bul- ence between the parties, omitting the words in the cauſe, and th Ning ſu 
15 J. latter a reference of all matters in difference in the cauſe, omituſ m that! 

betaveen the parties. | med 

e eee v- Allignees of a bankrupt having received a ſum of money w WM the 
2 Tem 2 debtor to the bankrupt as due to his eſtate, and having ©" ſi; 1; 


mency 
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* menced an action againſt the ſame debtor for a further demand 


w on the ſame account, to which the general iſſue only was pleaded, 

of and this cauſe being referred to arbitration, it was holden, that, 

his under the general reference above ſtated, the arbitrators might 
award that the aſſignees ſhould repay a part of the money which 

14 they had already received, if it appeared to have been paid by 

the miſtake. | 

this A demand as executor may be taken into conſideration under a Elletfon v. 

on- general reference.) DN | | 2 ä 

ed; There is a controverſy between A. and B. on the one part, aud Rol. Fi 

void C. D. and E. on the other part, and C. for himſelf, and D. and 24+ 
E. ſubmits the matter, and promiſes to ſtand to the award; if 

jt al the award be that C. ſhall pay ſo much in ſatisfaction of the con- 

d. troverſy, it ſhall bind him, though it concerns D. and E. who are 

ther, ſtrangers to the ſubmiſſion, inaſmuch as the thing awarded is to 

ff his be done by him, and not by the ſtrangers to the ſubmiſſion. 

r the If there be a controverſy between the parſon and his pariſhion- Roll. Abr. 
ers, whether tithes ſhall be paid in /pecie or not, and they ſubmit If _ 
all controverſies, and the arbitrators award that they ſhall pay ſo ſubmiſſion 

much a-year for tithes; this is good, for that was the (a) debate be of a ſait 
duties, 8 depending in 

11 on the award. i an ejecrione 


fine, and the award be of the right of the land, it is not good. Roll. Abr. 246. If the ſubmiſſion 
b; of all actions perſonal, ſectis & guerelis, they cannot make any award of any real ſuit, for the word 
ward 0 frr/ona! refers to all that comes after the copulative; but if the ſubmiſſion be of all actions perſonal, ar 


ing. leftis & querelis, they may; for the word ac makes a plain diſtin&ion between the ſeveral parts of it. 
8 Roll, Abr. 2436. If the ſubmiſſion be of a term, and all that belongs to it, and the award is made of 
4 5 be rent which ſhall become due next Micbaelmas, the award is not good, becauſe it may be extinguiſhed 
a. ho 1 by ſurrender, eviction, &c. before Michaelmas. Roll. Abr. 245. If the ſubmiſſion be of all actions, 
ws _—_ bey cannot make an award of cauſes of actions; but otherwiſe if the ſubmiſſion be of all actions an 
a quarrels, for the word guarrels comprehends cauſes of action. Roll. Abr. 245+ 
rence to lit . | F 
2 If the ſubmiſſion be of all controverſies to the time of the Roll. Abr. 
lubmiſhon, and the award be that one of them ſhould deliver 11 
een pat: p an obligation made ſince the ſubmiſſion, in ſatisfaction of all miſſion be of 
rtnerſhip-l 3 Oc. this is good, becauſe the bond is given only in ſatiſ- -_ — 
x ; epending 
the inden; on. . a between A. 
nd B., an award cannot be made of any action depending by A. and his wife againſt B. being out 
the parti « the ſubmiſſion. Roll. Abr. 246, This muſt depend on the intention of the parties, where that 
articulat an be collected with certainty. | 
P | | | 
etween 4 An award may be good, though part of it be made of a thing For this 
1 the 0 u vithin the ſubmiſſion; as if an award be to pay 1000/., and to — eg 
. - , 2 
der 2 got procure a ſtranger to be bound to pay 221. per ann. the plaintiff Cro.Ja 448. 
the wa muſt lay the breach in not paying the 1000/. for as to the other oy wn 
t Cav bart it 1 ; | oll. Rep. 
vn A.. 7 2 wholly void. 437. Cro. El. 758. 809. acc, Kelw. 43. Semb. 5 Co. 78. cont, 
2 mn , ® 9 
t is * If an award be good for part, and void for part, the plaintiff 2 Roll. Rep. 
ers in 10 my aſſign the breach, that the defendant did not perform the 46, 
e, anc . we ſubmitted, nec performavit in aliquo ; for it ſhall refer only 
25 on o that in the ſubmiſſion, for the reſt is void, and not to be per- 


med, 


oney fi! 
aving Con 
mency 


* the arbitrators award on one fide an act contained in the Poph. 134. 
bmiſſion, and on the other fide an act out of it, this a void 0e. Js. 
4 : award 


149. Semb. 
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award for the whole; for this is unequal, becauſe there is ſome. \ 
thing on the one ſide awarded only, and nothing on the other; . 
for what they intended to balance it with on the other, appears to 
be void. 7 | a 
2 Sand. 293 If the arbitrators award 101. to one of the parties, and 51, to a a1 
So if a leaſe 3 k 
vor a ranger, this is good as to the party himſelf, and void for the fl 
to the party ſtranger. | en 
for life, the remainder to J. S., the remainder is void to the ſtranger. Cro. Eliz. 758. 
ee v. An award may be good, though made of leſs than is contained 1 
N in the ſubmiſſion; as if the ſubmiſſion be of all actions, treſ- ful 
Baſpole's Paſſes, demands, and controverſies, and the award be made of . 
79 ſome only, this is good; for no more ſhall be ſuppoſed to be þ 
e d made known to the arbitrator ; and if there be other cauſes of 
v. Weeks, action in being, and they were made known to the arbitrator, they * 
Cro. a muſt be ſhewn on the other ſide; and this as well where the 4 
ivy fſubmiſſion is conditional (a) by ita quod, as where it is abſolute; | Ty 
Gurling, for the award being made de premi/jis, ſhall be ſuppoſed to ſettle 20 
Oro. Ja" all things. | | | I 
278. Or- | x , 
melade v. Cooke, Cro. Ja. 355. For this wide etiam. Brownl. 63. 2 Brownl. 310. Sid. 1, and 
Dyer, 216. 242. Hard. 45. [4 Leon. 49. Lutw. 554. Hawkins v. Coclough, 1 Burr. 274. But | IS VC 
where the ſubmiſſion is of certain things ſpecifically named, with a proviſion or clauſe, ita quad, the ſuffic 
arbitrator ought to make his award of all, otherwiſe it will be void. Baſpole's caſe, 8 Co. 98, Hamond | 
v. Hatch, Goldſb. 12 5. p. 14. (a) This conditional clauſe is uſuaily expreſſed by the words, © Js | Tac, 2 
« guod de præmiſſis: but the expreſſion, “ ſo as the ſæme award be made and delivered by a particular | cannot 
« day,” admits of a ſimilar cenſtructien, the © ſame” veferring to every thing before mentioned. | 
 Riſden v. Inglet, Cro. El. 838. A proviſo that an award be made on or before a particular day, im- Tf 
plies a proviſo that it be made „ of the premiſes,” though that be not expreſſed. Lee v. Elkin, Lutu. ; 
545. Where there is a proviſion for the appointment of an umpire, the conditional clauſe, if infer um 
with 1 8 to the arbitrators, extends to him, though it be not repeated. Bean v. Newbury, 1 Les. ſen 
[Hopper ve An award of one particular thing for the ending of a hundred WM uc;; 
- ee oh ,, matters in difference, is ſufficient : as, where the ſubmiſhon was Wi de ſe 
3Keb. 738. Of all matters in controverſy, and the award taking notice of w 
ſeveral matters, ordered the defendant to pay to the plaintif 4 
four pounds for arrears of rent, and towards the repair of the WW * 
houſe. . 
Baſpole's Where ſpecifick ſubjects of difference are ſubmitted, but with. * = 
any out the conditional clauſe “ of and concerning the premiſes, IP 
fee King v. it is ſaid the arbitrator may make his award of any of them with 7 8 
Hammer- Out conſidering the others. 8 
ton, 1 Bar- ; br: a 
nard. K. B. 316. where the general principle, here laid down, is contradicted. Wide t 
. * | » 0 » 9; -# Wh 
8 Go. 98. a. As it is of ſeveral particular things, ſaith Lord Czke, fo it 1s off 5 b 
= f. ſeveral particular perſons ; and therefore if two of the one par n;. 
AJ ba- and one on the other part, ſubmit themſelves, the arbitrator may 1 th 
ment, 1 make an arbitrament between one of the two of the one pally . G 
pr Pio and the other of the other part, and it will be good. uſe "ag 
289. Bean v. Newbury, 1 Lev. 140. 1 Keb. 885. contr. | Aecuto ; 
Jovce v. Where the ſubmiſſion was by two plaintiffs on one fide, and be 
Haines, defend d his wif, d contre 7 
Hard ctendant and his wife on the other, of all matters and co 


verſies between them, © or any of them ;” the award was holde 


good, though nothing was awarded concerning the defendant 
| "24M W C 
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wife, on account of the words. “ between them or any of 
« them.” | | 


If A. and B. on one fide, and C. on the other, ſubmit to the Arnold v. 
award of J. S. all matters between them; F. S. may make an = 3 
award of any matter between A. alone and C., for the ſubmiſſion 4,6. P. 5. 
ſhall be taken diſtributively, and perhaps there was no matter be- Carter v. 
tween B. and C. | | 120 NR 
A ſubmiſſion of all matters in difference between the parties, Atbelſton v. 
when there are more than one on one fide, is the ſame as a Moen, - 
ſubmiſſion of all matters between the parties, or either of them; yas ** 
and therefore on ſuch a ſubmiſſion an award of a ſum to be paid 
by one of the two or more to the ſingle party is good. | 
But if, in ſuch caſe, it appear in the ſubmiſſion that there Harris , 
were differences between the perſon on one ſide, and all the hae 
parties on the other, and the ſubmiſſion be with the proviſional 3 
dauſe; the award muſt comprehend all the parties, becauſe the O. P. cited 
ſubmiſſion is under a condition that it ſhall do ſo.) | 16 7 85 
If the award be conditioned: to be delivered in writing under Dyer, 243. 
BT, hand and ſeal, the circumſtances muſt be obſerved, or the award 3 g 
0 15 roid; and therefore if it be delivered under ſeal only, it is not Bult. 110. 
69d the ſuffcient. | Roll. Abr, 
ag 10 ſac. 27). 2 Mod. Rep. 77, 78. Palm. 97. Lutw. 560. 1 Str. 116. That the 2 * 
a r, | cannot write, ought to ſet his mark on the award. Bulſt. 110. | 
Jent)onede : 
day, im- If two ſubmit all actions till the ninth of June, ita quad arbi- Roll. Rep. 
= e rium fiat de præmiſſis, and an award is made of all actions till the 362. 
s . Me | . . 2 Roll. Rep. 
15 1 Lei. ſrenth, ſome have ſaid this is leſs than the ſubmiſſion, and void; 93 o_— 
55 but the better opinion is, that this is well enough, eſpecially Cro. Car. 
hundred uleſs there be ſhewn on the other {ide an action ariſing between 245, 277. 
hon oy tte ſeventh and ninth, | 578. 8 yah 
ger [Where the ſubmiſſion to an award was that it ſhould be made Knox v. 
Ps e or before the firit day of Michaelmas term, and the time was 5 
r marged until the firſt day of Hilary term, Lord Thurlow held Re IE 
but with * an award made on the firſt day of Hilary term was good, 
miles at 1t was an enlargement of the time in ſlatu quo, and therefore 
* 05 tult include that day. | | 
* The awarding of coſts is incidental to the power of an arbitra- 2 Term 
0: a proviſion therefore in the reference that the coſts ſhall Rep. 644. 


Aud . * A» 
wie the event of the award, is a reſtriction of the power 
Kuch he otherwiſe neceſſarily hath of giving coſts at his elec- 


Wn, 


ſo it is of 


rt 
don by the terms event of the award, muſt be underſtood the legal 3 Ter. Rep. 
one paſt dent, and therefore under this proviſion the party ſhall pay only _ 25 b 
ih coſts as he would have been liable to pay if a verdict had burg v. 
pale againſt him. Coſts therefore ſhall not be taxed againſt Altham, 
Kcutors, nor ſhall plaintiff be entitled to any, if his original de- e er. 
ſide, azad be found by the arbitrators to be under forty ſhillings. acbb 
d cont! where in an action of treſpaſs for pulling down the plaintiff's Haſſell, 
vas holde - and aſſaulting him, the defendants juſtified to all the e pr 
Jefencar. Ms except one under different rights of way, and pleaded S 
* * 


not 
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218 Arbitrament and Award. 
Hil.23G.z. not guilty to the whole, and the arbitrators awarded the defend. 
*. ants a right of way, but different from thoſe claimed in the pleaz, 
| and gave five ſhillings damages for the aſſault, which they found 
was committed in the exerciſe of the right of way negatived by 
the arbitrators; it was holden that the plaintiff was entitled to 
no more coſts than damages; for the arbitrator's award is not 
equivalent to a judge's certificate under the ſtatute of 22 C 
23 Car. 2. c. 9. 
Browne v. An award to the plaintiff of „“ the coſts by him ſuſtained in 


— te the ſaid action to be taxed by the proper officer,” does not in- 


Rep. 223. Clude the coſts of the reference, but is confined merely to thoſe 10 
of the action.] | 

fir 

2. It ought to be certain. Jan 

5 Co. 77. As an award is in nature of a judgment, it ought to he 15 


Samons . Wholly deciſive; for if it doth not determine the matter, it be- 
Eliz. 432. comes the cauſe of a new controverſy : therefore if the arbitre- 


2 Gf. tors award a bond for quiet enjoyment of lands, without ap- 1 
263. 8. C. pointing a certain ſum, this is a void award, and the party is nt ers 
Moor, 359. obliged to give bond to the value of the land; for then the ſenſe br 
5.C. Roll. of the award muſt be ſupplied by averment : now if it hath the N wie 
Dyer, bn credit of a judgment, there can be no interpretation made of the Will . , 
Yelv. 98. award, but by the words of the award itſelf ; for if it receives | [ 
[The cer- itz meaning from any matters out of the award, the mind of the 3 
tainty of an . : «| I 
award may arbitrators is only gueſt at, and not expreſſed : but the partes « 0 
be judged of intended to be obliged only by what the arbitrators themſelves been 
according to declare to be their award; and were the bond to be according ta Were 
2 common . fl { | 
intent, and the value, they cannot aſſign their power to any perſon to aſſeſs ently 
conſiſtent the value. | « de 
with fair tt f; 
and reaſonable preſumption : therefore, where the ſubmiſſion was in general terms, “e of all action, tat 
« &c.,” and the arbitrator recited one, which was in fact depending, referring to the ſubmiſſion, tain, 
as authorizing him to determine it, the award was holden ſufficiently certain, for there was no pro- bond 
bable preſumption of any other cauſe of complaint, the parties not having defired to be heard upon any 
more than that one. Hawkins v. Coclough, x Burr. 274. ] If. 
| hne 
Oro. Jac. So if the arbitrators award that one party ſhall give ſecurity f ili t 
* to the other for the payment of 161., this is not a good award, WW z:tior 
Thine and 8 > d 4 
Rigby. becauſe it does not appear what ſecurity, whether by bond, 00 8 au 
* 348. otherwiſe. teſt ot 
2 Stu 1024. S. P. An award to enter into an obligation for the payment of a ſum of money, without Mry 
mentioning the ſum, is void for uncertainty. Lev. 83, Sid. 270. Joint] 
| lung 
Roll. Abr. If the condition of an obligation be to ſubmit to an award 1 C. and 
2057 22 controverſies between A. and B., and an award is made that 4 : reafy 
N ſhall permit B. to enjoy certain leaſes of lands purchaſed from cery. 
Stile, 365. F. S., and that B. ſhall pay the rents, and perform the covenants If ar 
S. O. and deliver to A. a true copy of the leaſes, and pay the arreas . talk w 
. . . r 
the time of the purchaſe from J. S., this is a good award as af ball n 
rents and covenants, though not particularly ſpecified ; ad cat 
though generally it 1s true that an award is to be interpret! þ £ for 
its own words, and not by any matter out of the award, V * elf, b 


w 
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nd. doth not appear in the words; yet when the words of an award 
leas, have relation to things certain, out of the award, theſe things 
und may be averred; for that is the expreſs mind of the arbitrators, 
1 by which they have expreſsly referred to; but as to the arrears the 
d to award is void 3 becauſe they have not referred to any matter that 
3 not falls within the cognizance of B., for he cannot compel A. or 
2 K S. to ſet the time of the purchaſe ; and an award of what can- 
not be certainly done is not a certain determination. 
ed in If an award be that one ſhall acquit the other of an obligation 
ot itt» of 200/. aut es circiter, and the party is bound in an obligation of 


1051. aut eo circiter, this is a good award. a 
If an award be that one ſhall pay the other 64. on the twenty- 
firſt of May, and that the other ſhall releaſe his right in certain 
lands prædicꝰ primo die Maii, omitting wicehme, not good, be- 
: cauſe there was not any ſuch former day before-mentioned, and 
to be o the mind of the arbitrators not underſtood. | 
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Roll. Abr. 
263. P · 8. 
March, 18. 
SS. 

Roll. Abr. 
263. p. 6. 
254. p. 15. 
Markham 
and Jen- 
nings. Velv. 


| it be- Brownl. 92. S. C. Cro. 1 
1 rbitrz- | | | „ : 

but aps | If an award be made between A. and B. touching certain quar- Roll. Abr. 
y 1s not ters of malt delivered by A. to B., that B. ſhall pay to 4. ſo much os 
e ſenſe br every quarter, as a quarter of malt was then fold for, this is bridge. 
dach the od; becauſe not ſaid at what market price; for one market may 

: of the i tc much dearer than another. 

receives [An award, “ that the defendant ſhall deliver certain goods Cockſon v. 
d of the particularly named, and three boxes, and ſeveral books, with- 2 5 
parties out naming the books,” is uncertain: the books ſhould have . 
3 deen particularly deſcribed, unleſs it had been ſaid that the books 

"rang ts 


vere within the boxes, by which they would have been ſufhci- 
ently aſcertained, So, an award * That one of the parties ſhall 
* deliver up to the other a certain writing obligatory, or a cer- 


to afſels 


- 11 60, WY © £212 bill obligatory which he had before,” is altogether uncer- 
; ſubmiſſon, tan, for it does not ſay of what ſum, or of what penalty the 
_ — 4 bond is, or of whom it was obtained.) 


If A. and B. merchants, and C. and D. with all the other 
vrners and mariners, ſubmit to the award of J. S., concerning a 
lup taken by way of repriſal, and A. and B. enter into an obli- 
gation on one ſide, and C. and D. on the other fide, and 10001. 
b awarded to C. and D., to the uſe of themſelves and the 
tit of the owners and mariners, this is a good award, though 
frery man has not a certain allotment, for C. and D. ſubmit 
putly in the name of the reſt ; and therefore an award of any 
ung to them as one perſon, without ſubdiviſion, is good; and 


ye ſecunit} 
od award, 


/ bond, or 


noney withot 


n award A (and D. being intruſted for the reſt, they are bound to make 
ade that 08 © reaſonable diviſion ; if not at common law, at leaſt in Chan- 
haſed fru cw. . 
» covenant" f an award be made that A. ſhall pay B. his day's work, and 
de arrears 1 ak work, and B. ſhall then pay 250. to A., and then they 
ard as to de bell make each other general releaſes, this is a void award, 
cified; ad cannot be helped by averment that he paid ſuch a certain 
erprete! | 15 for day's work and taſk work; becauſe the award is void in 


vard, mw lf, by not ſettling the certain ſum ; and if that is void upon 


which 


Bedam v. 
Clarkſon, 1 
Ld. Raym. 


124. 


Noll. Abr. 
249. 
Stile, 133. 
135. 152. 
S. C. 


2 Sand. 
292. Pope 
and Bret, 

2 Keb. 736. 
8. C. 
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which the ſubſequent payment and releaſes are to be made, the þ 
whole award mult be void. 5 
Winch v. An award is made of 401. and mutual releaſes ; but if it ſhall : 
8 appear to the arbitrators that one of them ſtands obliged, Sr. 
884. . that then ſo much ſhall be deducted, this makes the whole f. 
145. 8. C. award void; for it is uncertain how much will be due; but if the | de 
5 award had been that if any bill of debt appears to ſuch a ſum, 
that this ſum certain ſhould be deducted, this perhaps would th 
have been a good award; and though he awards mutual releaſes, . 
which would make a final end of all, yet it appears it was to be | 
after payment; and therefore that part of the award ſhall nat « 
ſtand alone, for that is contrary to the intent of the award: ſo 60 
(a) Kinge if the arbitrators make an award with a Froviſo (a) at the end ent 
= ee 1 of it, that if they do ſuch an act the whole award ſhall be void, me 
5 the whole award is void; for the award ought in preſent to be und 
certain. | 
Roll, Abr. An award that one ſhall pay part of the charge of the voyage, one 
e " and allow his part of the loſs that ſhall come to the ſhip upon WM 
that one of account, is good; for it may be reduced to certainty. | me! 
the parties | go ( 


ſhall account with the other, not good, becauſe the matter not ſettled. Fitz. Abr. tit. Award, 37, An 


award that one ſhall pay a moiety cu1r/dam debiti, Ic. held not good, for the uncertainty. Rol. Abr. «q 
263. Qteœre And wide 6 Mod. Rep. 231. where an award that joint-tenants ſhould make | they 
partition by mutual conveyance:, though it did not point out what part each of the parties was to hate, v 
was holden good. * 
Dyer, 242. If the ſubmiſſion be of 200 acres, called Relftorne Ling, and days 
Roll. Abr. the award be concerning the waſte lands in the town of K. this WW *2/. 
263. p- 5 4 : g 10 f N 
award is. void, and cannot be helped out with an averment; 01 
money be awarded to be paid by one, and it is not ſaid in fati- thing 
faction of what he owes the other, that cannot be averred. bapp 
Stile, 28. If an award be that one of the parties ſhall pay to the other bo 
: OS /4 7 fo much as is due in conſcience, this 1s a void award. s, 
quit rents and other ſmall things, void for the uncertainty. March, 144.“ An award to pay ſo Way { 
much money as ſuch land is worth, void for uncertainty. Skin. 248. arguends. f ln the caſe from and i. 
March an infant was concerned, ] An 
* Qu. If it is a final payment ? @ an 
e FE - . wh 
6 Mod. If A. commits a nuifance to B. by erecting ſcaffolds on his 4 yy 
A 2 own ground, and the arbitrators award that the ſcaffolds ſhall be 3 
> Sek. 493. removed, it muſt be underſtood that they are to be removed bf * 5 
2 1.d.Raym. A. on whoſe grounds they are; for though any perſon may by de 
3 jag law remove a nuiſance, yet the arbitrators, who are judges 0! © hi 
Breamez by equity as well as law, mult be underſtood to intend it of him w ©4s 
three 3 committed the nuiſance, and therefore the award not void for un- 
aga nſt Holt, : | 
Ch. Jud. certainty. | 
who ſeemed of a contrary opinion. Awa 
ä of ſuch a ſuit, is good; becaufe f bod f 
Beale v. An award to pay the charges of ſuch a ſuit, 1s good; , 
eue, Ng it is the intent of the arbitrators it ſhould be teduced EY _ 
Haaſe 4 tainty by the attorney's bill, who 1s the only perſon that cal ach, f 
Live.ſedge, know the certainty 4. * 5 
z Vent. 242. | it jult; 
Linfi n v. Ferne, 3 Lev. 18.; but vide 3 Lev. 414. where the award was to pay all expences of a fi wit), 


. ; . Py 
and all eaſonable expenees circa ſeclui pred. and it was admitted per Car” to be void for uncerta vat 


221 
the dut to pay ſuch coſts or charges as the maſter or prothonotary ſhall tax, has been always held good. 
Sid. 358. Carth. 156. 2 Will. 267, 1 Barnard. K. B. 463. f And the proper officer of the court 
wait may a ite | EDD 3 N | 
to. An award was, that one of the parties, he, or his executors, Salk. 69. 
hole ſhould releaſe 3 and my Lord Holt . inclined to think that it may l. 1. La. 
f the be conſtrued that he and his executors ſhould releaſe. Ran. 
ſum, [An award ** that the one ſhall ſeal and deliver a demiſe to Wats ». 
ould the other, er his aſſigns, is certain enough; it ſhall be underſtood * 
ales, | « to himſelf.” | . 5 1 Keb. 335. 
to be | An award “e that the plaintiff ſhall pay the defendant a certain Roſſe v. 
1 not « {yum on a particular day, and that then the defendant ſhall re ws 
$f „ aſſign the land mortgaged to him by the plaintiff,” is ſuffici- e "TT 
e end ently certain, though it do not ſay for what term the re-aſſign- 
void, ment ſhall be, whether for years, life, or in fee; for it ſhall be 
to be underſtood to be for the whole intereſt mortgage. | 
It is no objection to an award that it is conditional, as that Ferſer v. 
oyage, one of the parties ſhall enjoy a houſe for three years and a half, Proud, Cro, 
upon md thall pay his rent every half year; and that if he fail in pay- þ: 423- i 
nent, the award for the enjoyment of the houſe ſhall be void. Feme, 
90 (a) that he ſhall pay the other 10/7. on condition that each ſhall (4) 3 ons 
3p Fr xcquit the other; for it ſhall be taken as a poſitive· injunction that : 36. , 
old make e ey / acquit each other. | | | . 
5 to hae, So it may be made with a penalty to attach on the non- per- Kockill v. 
| formance of a preceding part; as to pay 12/. on two ſeveral Wether, 
ans, and on default of payment the firſt day, to pay the whol IS 
1g, 2nd Or paymen rſt day, to pay the whole 
K. this 2, immediately after. | 
t; ſoil Where it is left to a ſubſequent event to aſcertain preciſely the Collet v. 
in fatiſ- WY bing awarded, it will be ſufficient if that event muſt neceſſarily 22 5 
ed. happen; as if the ſubmiſſion be with reſpect to a way leading to e. 
\e other 2 houſe, and the award be, that the one ſhall give a bond of 
os, to the other payable at three years' end; and in caſe the 
4 to pay by be taken away, then that he ſhall pay leſs by a certain ſum, 
ie caſc from WY end if not, a certain ſum more. | : | 
An award in the alternative, that the party ſhall do one thing Kyd, 137. 
e another, is not liable to the objection of uncertainty ; for _ * . 
3 ven he has done one of the things he has performed the award; Mod. — 
+ ſhall be WM © if the award be that he ſhall deliver up to the other party a Lutw. 545 
moved by Wl ain deed, or pay him 50“. and ſuch an award in the alterna- * -* 
u may by e to be the beſt mode of compelling a party to exert 
judges of 5 to procure the performance of what is not immediately 
bim who Wi © Power. 
did for un- | | 
3. It ought to be equal and mutually ſatisfactory. 
| Awards muſt not be on one fide only; this muſt be under- Roll. Abr. 
1j becavl- Wi roc thus; that all controverſies being between two parties, that 253: 
d to a cer. lich is awarded to be done to one muſt be an advantage to N 
n that cu ; fo as to end the controverſy, and diſcharge one, as well as 
* rs to the other; for if it doth not, it is manifeſtly 
ences ofa fit = and therefore, whenever it appears to the Court that, 
br uncerta talanding the award, the thing remains a duty as before, 


and 


— 


Tarn 


= =” OSS 
BRAS iy ˙—7᷑¼ ̃ ˙w TT Oo 

— — — — — 

1 : . 

Si a 5 2 


2 
2 ne a Fs 


222 Arbitrament and Award, 


and is not diſcharged, that apparently is an award on one fide, 
and conſequently is void ; not that where one party is by the 
award to have ſomething paid him, or the like, and not the . 
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other, that that award ſhould be naught ; for perhaps nothing : 
may be due to him, and he might be the only treſpaſſer in the 
caſe. | 
Roll. br. Thus in caſe of a treſpaſs ſubmitted, the arbitrators award that C: 
253» 254+ one ſhall pay the other 3/. this is void, becauſe only on one fide; 
Hob. . *, # . 4 8 5 
(a) But if for it is not ſaid for what, and fo the treſpaſs is not diſcharged, 01 
an award be and then the other party hath no advantage by the award; but if al 
that the ob- it were awarded de & ſuper premiſſis, it would be well enough; 
afnele likewiſe if the award k f 
a Gaal ikewiſe if the award had been that he ſhall pay 3/. for a treſpaſs, | m. 
bond ſhall it had been good, and yet one only was to do an act, but then 5 
pay the mo- the treſpaſs by that award had been (a) diſcharged. fu 
ney, that 
had been no award, without ſaying that he ſhould be diſcharged ; for payment, without a diſcharge | rev 
and acquittance, will not diſcharge a fingle bond. Hob. 49. 1 
watt 
7H. 6. 40. A. and B. ſubmit all actions had by A. againſt B., and all 
Noll. Abr. actions by B. againſt A., and the arbitrators award that A. ſhall go l 
[But Ache quit of all actions had by B. againſt him, this is naught ; becauſe tre! 
award recite they ſay nothing as to the other actions. be 
a treſpaſs LEO {ub 
committed by the plaintiff againſt the defendant, and another by the defendant againſt the plaintiff, that 
and for that reaſon order, that the one ſhall be quit againſt the other, and the other againſt him;” the c 
objection of want of mutuality will not lie againſt it. 7 H. 6. 41. 21 Hf. 6. 9. 22 H. 6. 39. Br, or, 
Arbitrament, p. 33.] 1 
atto 
Cro. Jac. An award that one ſhould have ſuch trees, and that the other M 
314- An ſhould give him ſecurity to pay 16/., is void; becauſe it is no: WF dee 
award W3 certain what ſecurity ; and then that part of the award being Wi - 
made that : : : or 
one of the void, the other part muſt be void too; for elſe it would be an at. o © 
parties vantage to one only. 
ſhould be ; q o - 
bound with ſureties, ſuch as the other ſhould approve, in the ſum of 150/., to be paid him at ſuch : T} 
time, and that they ſhould ſeal mutual releaſes ; and the Court inclined that the award was void; for | * 
if the party did not like the ſutetics, he was not to ſeal a releaſe, ſo it is but an award of one fies 0 are 
3 Mod. 272, 273. | frat 
f . vant « 
Roll, Abr. If one party alone be ordered to do ſomething, and nothing 1 
253 elſe appears to the Court, it ſhall be preſumed that he alone ws] told 


the wrong-doer, and the award is good, if it appears that be e in 
by the award diſcharged of all actions that might be brought WW fl. 4 


— 


againſt him for that wrong; but when it appears that the arbitre os 
tors deſign both parties ſatisfaction for the wrong done each 
of them, there, if the ſatisfaction deſigned one be not well If. 
awarded, the whole ſhall be void for the partiality. : tons, 
li Roll. Abr, A naked award is no good plea in treſpaſs, unleſs ſomething buy b 
i #574 be awarded to the plaintiff in amends z for if there be no treſpalsg 
4 there is nothing about which an award can be made; and p ag 49. 
{th there be one, and the arbitrators do not award ſatisfaction, Ul Wow 
* do not act according to the deſign of their inſtitution, for the) | 
* are not indifferent, and ſo there is no good award. Lan 
4 Rell. abr. If treſpaſs be of beaſts taken and detained, and they 11 z eleaſ 
fl 251. 8e en that the owner ſhall have the beaſts again, this is void, for -f 
\f award that | again 
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zoainſt natural juſtice to give him his own again, without ſatiſ- the owner 


be, faction ſor the unjuſt taking and detention. — 
the own goods. Vide 1 Roll. Abr. 252. If an award be, that whereas the parties are e — 
the other 40 J. they ſhould acquit each other, a good award ; the ſame law where each have done the other a 
thing treſpaſs, Roll. Abr. 252. h 
g * An award that one ſhall go to Rome or Paul's, not good, be- Rell. Abr. 
1 that cauſe to nobody's advantage. | 2 . 
de: An award that two ſhall intermarry, no good award, for that 9 E. 4. 44- 
rged, ought to be at the parties choice; and the bodies of the parties oY Alte 
has if ae not ſubmitted to the power of the arbitrators. TY 
ugh; If the award give ſatisfaction for ſlanderous words ſpoken of a —— 178. 
eſpaſs man about a crime which it appears was pardoned, that award eee, 
hes ö void; for if the crime be pardoned, no harm could come to that one 
him by ſpeaking them, therefore the award is unequal. ſhall pay fo 
diſchatze rey for coſts in a ſuit for words, the words muſt be ſhewn, otherwiſe it doth not appear _— ate 


| is)uſt and equal. Sid. 12. Vide 2 Vent. 242. this caſe cited ; and there the Court ſeemed diflatisfied 
#3} this opinion, and faid that Syderfin was but a young reporter, 


l ; : f : 
_ If an award be that if one will make his law that he did no 46 E. 3. x7. 
wk. treſpaſs, that then he ſhall go quit, it is not good, for that cannot b. 19H. 6. 

__ be pleaded i b 2 ion: 37. Roll. 
e pleaded in bar of an action; for it ſuppoſes, contrary to the A 


ſubmiſfion, that there was no treſpaſs ; neither can it be ayerred Dyer 356. 

that the award was for the fame treſpaſs the aQtion was brought 

for, for it ſuppoſes no treſpaſs. | | 
There are controverſies between A. and B., and A. and C. as Carth. 412. 

attorney to B. ſubmit to an award, the arbitrators award ſo much Bacon and 


e plaintiff, 
him; the 
. 39 · Þr, 
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Dubarry. 
he ae money to A., and that A. and C. ſhall releaſe to each other, to the Salle 20, 
. 10 uſe of each other; this is void, becauſe the award is on one ſide, pl. 3. S. C. 
r 


for B. an - 7 Ld. Ray m. 
+ cannot take advantage of the releaſe, for that is to the uſe ab. Oh 


an ad- 

be 679. Comb. 439. 12 Mod. 129. 1 Will, 28. 58. 

im at ſvch 1 ö 

vas void; for 
te 


The award may be beneficial to the r though a thing is 3 Leon. 62. 
warded to be done to a ſtranger to the ſubmiſſion ; as if the ar- But an 
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of one f . award to l 
vitrators award that one of the parties ſhall pay money to the ſer- money 1 i 
: nant of the other. mere ſtran- l 
id nothung | ger is ſaid to 9 
alone Wa ral. Roll. Abr. 247. But wide Salk. 74. pl. 13. where, by Holt, dt is good, and ſhall be in- 0 
he is . for their benefit, But an award that the parties ſhall in ſuch proportion diſcharge a debt by * 
that ad in which they are jointly bound, is good, though the obligee be no party to the ſubmiſſion. 1408 
'e brought * Abr. 247. If two brothers ſubmit to arbitration, and one of them is awarded to pay ſo much to k a, 
5 arbit- 5 Mother yearly, this is good 3 for the payment being to be made to his mother, ſhews it to be a be- Tl 
2 * tto him. Salk, 74. No Judgment was given in this caſe. | 1 1 
1 
e not e I an award be to pay ſo much money in diſcharge of all ac- 2 Rell: Rep. 1 
1 tons, a releaſe ſhall be intended to be awarded, unleſs the con- * A Ti 
| ſomething tary be ſh ee Nichols TY 
S creſpal e ſhewn on the other ſide. | 2 Granwiay THY 
no id : rownl. 58. 9 
de; and U ng 49.] An award is made ſuper præmiſſis, that one ſhall pay 207. to the other at Michaelmas 1 1 
\ ions the! 2 ” ou the other ſhall reieaſe to him all actions perſonal ; this ſhall be underſtood a relcaſe to 1 
© for ib! dne of the award, not till Afichaelmas next. Roll. Abr. 256. 5 ö 
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[An award that all ſuits ſhall ceaſe is equivalent to an award of Strangford 
Wreleafe, 1 v. Green, 


2 Mod. 228. 
80 
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x R. Abr. So that all « controverſies” ſhall ceaſe, and that the one ſhitt 
tit. A5. K. pay 12d. to the other, although he have nothing given to him. 


xo. Harris 
v. Knipe, 1 Lev. 58. | 
R. Abr. An award was made „ of and upon the premiſes,” that one 


254: P. 12+ ſhould pay the other 101. at a certain day, and that the parties 


* aforeſaid ſhall continue in love and friendſhip as formerly: it was | 
holden to be an award on both ſides, and that it ſhould be in. 
tended in ſatisfaction of all matters between the parties, more f 
eſpecially as it was ſaid, that the parties ſhould be friends as : 
formerly. | | 
"ng 8 An award “e that the one ſhall pay 101. to the other in ſatif. | 
Dogs 3 &« faction of a treſpaſs,” is good; for both parties have benefit, the 
— 49. one receiving money, and the other being diſcharged of the Wrong. 10 
e 1 So (a) an award 60 that one ſhall pay ſo much fer arrears of rent,” o 
c eser the word for implying that it is to be in ſatisfaction of the arrears, 1 
v. Hackett, 80 (5) for having made the firſt breach in the law, implies that the to! 
Frag hay ſum awarded ſhall be taken in ſatisfaCtion. 2 
Kins v. Coclough, 1 Burr. 277. | EE ER | 
Elliott v. An award recited that there had been conſiderable dealings be. [8 
Chery, _ tween the plaintiff and the defendant, that the plaintiff had paid 2 
rn to the defendant all his demands, and that 401. were due to the Wl © 
plaintiff, and then ordered that the defendant ſhould pay tht WW © 
ſum to the plaintiff. It was holden that the recital of the dea. ! 5 
ings between the parties, and of the payment by the plaintiff of 3 
all that was due on his part, implied that the payment of the | a 
gol. by the defendant was intended to be in full ſatisfaction of WW ;... 
the debt. | | I. I 
Kyd,153- It ſeems now not to be neceſſary that an award ſhould expreh} 1. 


e rv" that a ſum awarded to be paid, or an act to be done, in favour of 
Com. Rep. One of the parties, ſhall be in ſatisfaction; or that it ſhould con. . 
228. tain any equivalent terms: a diſcharge to the other muſt neceila- WW :.1... 


Cooper V rily be preſumed from the payment of the ſum, or the perfotm- 


IIirſt, ap 
| h | and e 

4. It muſt be of a Thing lawful and poſſible. = :.. 
Roll. Abt. If the arbitrators award a thing (e) impoſſible ex naturd re, vi |<io: 
248. (c) If if void; but if they award a thing which cannot be done, but 8 |: ::- 


they award a . A | 
fan of mo- not in the nature of the act itſelf (4) contradictory or repugnant 


ney tobe this may be a good award; for there is no conſtruction to de 
— N made of the award, but by the words thereof. 

» | f i , 
void. 8 E. 4. 1. b. If they award that a man ſhall make an obligation immediately, this is no good 
award; for time is required to the making. 18 E. 4. 21. but guere, and vide 2 Brownl. 114 
Salk. 69. pl. 1. (d) As an award that one ſhall pay 20. where he hath not 20 d. 1s good, for 30 
contradiQion appears in the award itſelf. 19 E. 4. 1. Awards that one ſhall turn the river of Thom! 
kill, ſteal, forge a deed, Cc. are void. Co, Lit. 206. | 


; . 1 N N "4 ] . 
Roll. Abr. If an award be that one ſhall make a feoſfment to anothe | 


4 of an acre, and immediately after deliver the charters; '* 
is good, becauſe they may be delivered in the ſame inſtant. 


. nl 
Leon. nos An award that a ſtranger ſhall (e) do an act is void, mary An au 
7: 978 another in his natural freedom is not ſuppoſed within my ws tha 


0 an e 


Moor, 3. 359. (e) But an award to do an act to a ſtranger is good, becauſe it obliges only ele | 
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hal devour ; and this ſhall be ſuppoſed to be for the other party's benefit. Leon. 140. 10 Co. 131. 
n. Noll. Abr. 249. Roll. Rep. 270. An award to be obliged by ſureties, void as to the ſureties. 
l 2 Sand. 337. | 
one An award to levy a fine is good; for though it is an act of the Roll. Abr. 
rties court; yet by the law and publick juſtice of the kingdom, it is 2 
Was not to be refuſed to any man; but if the award be to command one mal 
> in- the juſtices to do it, this is no good award, for the parties in ef- ſurrender 
more feck pray leave to agree fa the king himſelf, which 1 is quite 3 we 
O Ce 
ds as 48rent from the nature of a command. has al 
two of the tenants of a manor, who ſhall preſent it, is 8 Roll. Abr. 247. 
ſatiſ- 
it, the | An award to pay ſo much apud domum F. S. good; for he Roll. Abr. 
rrony 5 not bound to pay it in the houſe, but as near as he can to it; * 5 
Sp. Ds 
rent, it {halt be intended a common inn, and if the party will not Cab. Car. 
ar et him pay there, it has been ſaid that the endeavour is ſufficient, 226. 
| 5 for thy 113 7 * * il ( 8 2 Bulſt. 39. 
hat the Atben cannot award any thing that will make the party a treſ: — 
PDE > 3 Lev. 153. 
an award that one of the parties ſhould diſcharge the other of Jones, 431. 
0 a bond in which both were bound to a ſtranger, 1 is a good award; Cro. Car. 
ngs f for it ſhall be intended that the money was to be paid at a day to Le = 
ad ne come; and thereto! 5 he might then tender it_and acquit the by ſtatute 4 
e * other 3_ and if as ay of payment be paſt, he may pay the 5 16. 
Ja 6 bel At 1. * 2 12. pay - 
hy Par peralty, and comp 5 the other to give a releaſe, in a court ment after 


Ui £QuiLy . 
intiff ot ; 


it of the 


N An award that one of the parties {hal diſcharge the other 
tion ot | 


ſtom his undertaking to pay a debt to a third ps rior; a good 
ward; for by the award he is ſet in the place of the other per- 
* and the creditor upon payment is compellable in equity to 
ve a releaſe. 
an award the tenth day of the term to ſtay the fait: and 
udyment given in the action that term; in an action for non- 
priormance, and non afſumpſit pleaded, it was moved in arreſt, 
that every judgment given was as of the firſt day of the term, 


and ſo the award to ſtay the ſuit then was altogether impoſſible; 


at it was holden that though this might have been a good ob- 

{tion upon a ſpecial demurrer, where it is fhewn for cauſe, 
je now the court mult give judgment on this record only; and 
58 not appear on this record when judgment was given on 
me Ot Der. 

it A. and B. ſubmit to the award of J. S., and he awards that 
4. all pay to B. 30. within two months next following, and 
What upon payment thereof they ſhall give mutual releaſes to one 
mother, and within the ſaid two months B. dies, the money 
ball be paid to his executor, who thereupon muſt releaſe, for 
le award creates a duty. 


d expreſs | 
favour ol 
ould con- 
t neceſſa· 
perform. ; 


turd rei, i 
one, but 8 
repugnanh N 
Aion to be 


this is 10 J 


to anoti 


arters; f 
fant: | 5. It muſt be final. 
* uit ? 
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226 Arbitrament and Award. 


(a) 2 Mod. An award that all ſuits ſhall (a) ceaſe is a final award; ſo an 


_ = award that one of the parties ſhall not (5) ſue an obligation; for 


43. Barnes, this amounts to an extinguiſhment of the debt. An award that 
56. Lev. 53. a ſuit in Chancery ſhall be (c) diſmiſſed, a final award; fo if the 


aj p 2 arbitrators award a (d) retraxit; an award that one ſhall not (e) 


That ail proſecute nor proceed in ſuch a term, ſeems to be good ; but an 
manner of award that one of the parties ſhall be () nonſuit is not good, 


pers E. becauſe the party may begin again; ſo that each party ſhall (g) 


pending at diſcontinue their actions which they have againſt each other; for 


law, ſhall this is not a final determination. 

be no farther 

proſecuted, holden not to be final : but ſee 6 Mod. 34. contre] (5) Roll. Abr. 54. (c) Salk, 75. 
pl. 17. 6 Mod. 231. (4) 8 H. 7. 22. (e) Cro. fac. 525. (f) 19 H. 6. 36. Roll. Abr. 340. 
6 Mod. 282. S. P. admitted. (g) 5 H. 7. 22. | An award « that each or the parties ſhould pay 
tc his own charges at law, and that the defendant pay the plaintiff 5 85. for his making the firſt breach, 
was holden to be good; for it muſt neceſſarily be preſumed that the ſuits were to ceaſe, and the 53 bo be 
paid by che defendant to be taken as a diſcharge. Hawkins v. Coclough, 1 Burr. 274.1] 


Lz Atk. 501. If an award direct that debts due from the parties jointly 
ſhall be paid by them in moieties, and then mentions three 
ſuch debts only, the Court will not preſume that there ate 
more.] | 

Sid. 9. A conditional award not good, becauſe not final to determine 

RI “ matters in difference; the ſame law where any thing is referred 


Palm. 110. to the arbitrators” future judgment or expoſition, 
146. 


[Selſby v. An award “ that if the plaintiff, on account prove certain ar- 
Ruſſel, &« ticles againſt the defendant, then he ſhall pay 1o much as the 
Comb. 455. c x 


plaintiff was damnified thereby,” is not final. So alſo, “ that 


„if the defendant make out upon oath before a judge, any dif- | 
c“ burſements made on account of the plaintiff, that the plain- 


ce tiff ſhall pay them; but in caſe the defendant do not prove 


e theſe matters within a certain time limited, then the parties 


6 ſhall give general relcaſes ;” this is not final. 


() Palm. But an award of a thing to be done at a future day, if ſuch] 


e 0M thing mult then be abſolutely done, is final; as to pay money (0 
| 7 — R x; g a : 
. (3) Beth at three ſeveral days to come. 80 to give a note (i) or 2 bond 


. Gant, for the payment of money at a future day. 
2 Str. 1082. : 


Poph. 18, If the arbitrators award general releaſes within ſour days alter 
16. Sherry the award, and if in ten days after the releaſes ſo made the part 
and Ri- 2 1 y FEES 4.118 
chadbn, diflike the award, upon payment of ten ſnillings, the award ſhall 
2 Roll. Rep. be diſcharged ; here the award is good, and the proviſo to make 
3.9) Sg void the award afrer ſuch releaſes, is altogether void and te. 
ders, pugnant; for if the obligation be once forfeited by non-perſorm- 
Kyd, 146. ance of the award, it can never be diſcharged by the award itſelf; 
but if the arbitrators award general releaſes within four daf 
after the award, and if ten days after the award made the patty 
diſlike the award, &c, the award ſhall be void; this award is net 
good, becaule not final and deciſive; for the parties may diflike 
the award within the four days. f | 


Salle. 71. If the arbitrators award that A. ſhall beg B.'s pardon in ſuc 
PS and manner and tuch place as B. ſhall appoint; as to this part hd 
Barrie. award is void, for the arbitrators ought to have made 3 fing 
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Arbitrament and Award. 227 {188 
an determination of the matter themſelves, and not to have leſt Ve Sid. 12. 1 
for the manner and place of begging pardon, which in this kind That an 1 
hat of ſatisfaction makes the moſt conſiderable part, to the judgment 3 ii 30 
the of B. parties ſhall make his acknowledgment before the mayor of C. is good. | ſ It y 
0 When the arbitrators award a thing not ſubmitted, with a re- Palm. 146. | 5 
ood, ſerration to themſelves of a future power of judging of the mat- == 200 7/108 
1 (s) ter, and they award 2 thing within the ſubmiſſion this is good 008 
for for the thing within the ſubmiſſion, for as to that it is ſinal, aud TY 
void for the reſidue. | 2/44 
If they arbitrate that all controverſies ſhall ceaſe, except that Cro. Jac. 1 
2 15 concerning one bond; this is final, for as to the bond they arbi- 277. 400. 3990 
570 rate that it ſhall continue in force. | bl. 
reach,” [An award that A. ſhould execute a covenant to indemnify B. Philips v. 2:18 
z 5 to be 222inſt a g Fam action begun at A.'s inſtance in the name of an- NKuishtley, | „ 
other perſon, was holden to be good, for it was not in the 1122 0g 
outly power of the arbitrators to order the ſuit to ceaſe, the poor 84. r51. i 
three being equaily intereſted in it with the informer; and in this caſe 307" 4375 $908 
re are too the informer was (a) a third perſon. | 8 1 
165. 270. (a) According to the report by Fitzgib. the informer was the plaintiff in the preſent 5 
ermune . | M0 
eferred It is enaQted by ſtatute 23 G. 3. c. 58. © That for every piece | i 
ek vellum or parchment, or ſheet or piece of paper upon which | iſ 
; shall be engroſſed, written, or printed any award, there ſhall 1 
tam 5 be charged a ſtamp duty of five ſhillings.““ 1 
ine | Wu 
n: that | 1 
5 ö | . | h | a | mh 
3 Wl | lhe Conſtruction and Effet of the Award, | 1 f 
5 — and herein OL the Performance thereof. | . 
- 7 ns 
e parties N award, as has been ſaid, is to receive a liberal conſtruc- 1 50 


tion, and to be governed by the intent of the arbitrators, 
kicre no inconvenience will enſue; therefore, if the arbitra- 
os award a thing to be done, without ſaying within what time, 
de party ſhall have reaſonable time, becauſe they muſt intend 
things neceffary to the doing the thing they award. 

U the award be to pay money to J. S. if he dies, the money 
Lall be paid to his executors; a ſubmiſſion of all actions, and an 
ward of a releaſe of all actions, except a bond, this is an award 
Wat the bond ſhall Rand. 

An award that one ſhall enjoy ſuch a houſe, and pay the rent, 
tle the award for enjoying the houſe to be void, is a good 
ward; for the award is abſolute, unleſs upon his own fault; 
N the thing is reſerved to the future judgment of the arbi- 

ors, - 
| l 2 battery is ſubmitted, and the award 1s, that one ſhall re- 
Re, and the other pay him 10/., the releaſe muſt only be under- 


ood of the battery, and mult be firſt performed before the 10/. 
ſhall be paid. 
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228 
Cro. Jac. obligation is not forfeited, for the award did not reach to the 
$*3e. payment of the rent, which muſt be recovered by diſtreſs or 
: action of debt; but if the award had been that he ſhould pay 
the rents at fuch ſet times, the obl:gation would haye been for- 
feited if they had not been paid; and in ſuch caſe it is a ſum in ' 
groſs, and payable without demand, for the party mult offer it to r 
ſave his obligation. e 
3 Co. 98. It is an eſtabliſhed rule, that an award may be good in part, 0 
os Rep. though void as to other parts of it; and that the party is obliged 5 
362. 2 WIIſ. to perform that Which is well awarded; and excuſed, as to that 1 
N 293 only which is void: but if au award is good as to one party, and 3 
* void as to what is awarded to the other party, the award is void m 
Lev. 58. in the whole. ö fl 
Leon. 72. 
Roll. Abr. 244. Hob 213. 2 Lev. 3. 3 Lev. 413. Cro. Eliz. 58. [A miſtake in matter of | 
calculation, or an unintentional omiſſion, which turns the balance to the other fide than that on which * 
it ought to fall, will not vitiate an award in tete. Ambl. 245 } lin 
36 H. 6. 22. If the arbitrators award one thing on the one part, and the 2 
7 H. 6. 40. time expircs before they award any thing on the other part, this 
is altogether void, and contrary to their authority, becauſe it doth 
not finally determine the things contained in the ſubmiſſion equally ano 
on both parts. | oth 
8 E. 4. 11. If it be provided by the (a) ſubmiſſion that the award ſhould be Uk 
3 + bh notified or delivered to the parties in writing, it is no award till / 
Zee be Notified or delivered, becauſe it is not according to the power in Itli 
no ſuch pro- the ſubmillion, | | Who 
viſion, the ; > . ; 5 2 ; | perf: 
parties muſt take notice cf it at their peril; and if they do not the act awarded, it is a forfeiture of | 
their obligation. 8 E. 4. 18. 21. 1 H. 7. 5. 8 Co. 92. b. Fude Keilw. 175. cent. [But this ware, 
was not the point on which th: judgment turned. ] | wheat 
We z 
Dyer, 218, If ſeveral perſons of the one part, and ſeveral of the other WW =: 
part, ſubmit themſelves to arbitrament, provided the arbitrator now 
deliver the award to the parties, or one of them, he is not ob- Ir 
liged to deliver the award to one of each party, but it is ſufficient UP 
to deliver it to any of the ſaid parties. . 
5 Co. 13. But if two on the one part, and one of the other ſubmit to n . 
45 award, ita qued arbitrium fiat & deliberetur utrique partium pradid TR | 
caſe. Cro, the delivery of the award to one on the one part, and to the other lch 
Elie. 885. of the other part, is not ſufficient; for each party is each entre I 5 
party; for each, by non-performance, incurs the penalty, and | * 5 
each provides in order to his performance, that it ſhould be made 1 
known to him. | S raw 
Hard. 309. If two men ſubmit to an award, ſo that it be paratum deliberen } bel 
1 Cro. Car. partibus ſuch a day, it need not be averred that it was paratum es fg 
1 A — deliberari, e. at the day, for th blicati f the award itſelf WM. wif 
1 0 i, Oe. al y, for the publication of aan 
1 is ſufficient. | / 
bi Dyer, 218. If the ſubmiſſion be general, that the award ſhall be delivered | en in 
Wl 5 75- before ſuch a day, it may as well be delivered by word as by deed; | Wu G 
| bl 2. 15. S. b. and therefore non deliberauit in ſcriptis, in ſuch caſe, no good plea- 5 but 
{ot 2 Keb. 462. Debt upon an award by word only, is within the ſtatute d 4, his 
0 | 21 Jac. I. cap. 16. of limitations, and muſt be ſued within 6x . 
1 years; it is otherwiſe of an award by ſpecialty, if . K 
ki | 11 wor: 
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it there be an obligation to ſtand to an award, each ought to 21 H. 7. 28. 

perform it on his own part, at the peril of his obligation. 

perfor | 3 P his ob 2 of money be 

awarded one of the parties, and that they both ſhall give mutual releafes, if he who is to receive the 
money refules it; yet, upon a ten 


der and refuſal, he is as much obliged to flgn a releaſe, as if he actually 
received it, Salk. 75. : 


If money be awarded and not paid, the party may either have 4 H. 6. 1. a. 
his firſt action, or action of debt; for if there be payment, the We 6. 12. 
. . 7 0 . 21 H. 7s 

firſt wrong was determined; but otherwife he cannot plead the 


Re 28. 49 E. 3. 
award as a determination and bar of tñ̃e wrong; for fince the 3. a. Roll. 


award of arbitrators doth not bind any man's property, as judg- Abr. 267. 


ments at law do, it 1s fit the party, when he pleads it in bar, ſhould Ov - 
ſlew an execution at the time appointed. 76. pl. 19. 
_ ö Carth. 117. and ure. 
As to the performance of the award, if there be no time 20 E. 4. 8. 
limited, it is to be performed in a convenient time. n 


| | 8 ü party ſhall 
be excuſed by the act of God, wide 21 E. 4. 70. Where the thing awarded to be done; becomes im- 


Though an award cannot be made part at one time and part at 
another, yet it may be performed part at one time and part at an- 


other; for the nature of the thing may require performance at 
uſerent times and places. 


An award for one party to deliver a releaſe or bond to the 2Leon. 1 10. 
der, if that one party delivers it to A., who delivers it to B., 151. In 


KS ; a0 deb; on an 
zho tenders it to the other party, who refuſes, this is a good obligation 
performance of the award. for perform- 
3 ing an 
wi, by which award the parties were to give mutual releaſes, the defendant pleaded that he made a 
ca do the plaintiff, and delivered it to F. S. for his uie; and this was held a good performance of 
ve award, for the defendant could not plead nan eff fuclum, neither could he countermand it; and ag 
m arbitrators had not appointed any place where the releaſes ſhould be delivered, if the plaintiff ſhould 
Wnt himſelf, it would be very inconvenient. Cro. Eiiz. 54. | 


8 E. 4. 10. 


If the ſubmiſſion be of a Chancery ſuit, and the arbitrators Roll. Rep. 
ward that the ſuit ſhall ſtay, and that one be quit againſt the Ts 
ather for all matters in the bill, it is ſufficient performance to ſay 109 


| | I l to 96. 
tt the other /etit guictus, though he did not procure an actual Cro. Jac. 


llcharge-; but where one by deed is obliged to acquit another of 2 = 
ch a debt. or ſuch a ſuit, it is not ſufficient to ſave him harmleſs, we 


A $4 f i was referred 
t he muſt procure an actual diſcharge; but the award here being by conſent 


d faret quietus, means no more than that the party ſhould be ph 2 {tg 
Kquitted by force of the award itſelf, and not that another diſ- the jury 
Wryze ſhould be pr ys ] 1 if . f , 
arge thould be procured ; and in this caſe if a new bill be exhi- and before 


Red, yet that is no diſturbance to incur a forfeiture without pro- * 
es lung out, as the ſabpæna, for till proceſs the party is not one of the 
Ktuzlly moleſted. 5 3 


. | | ed the arbi- 
"i a ſub pæna out of Chancery. This was holden to be a breach of the rule, and an attach 
went n , wa 


" as granted. Salk. 73. Under a rule of court to abide by an award, and not to bring any 
"ay bau an award is made, that A. ſhall pay to B 20/. : this award A. moves the court to ſet 

5 but the court confirming it, he pays the money, and then files a bill: this is a high contempt 
bis counſel, and attorney. Rex v. James Wheeler, 3 Burr. 12 56.] 


i 


" if a man ſubmits a rent-charge to arbitration, and the ar- 2 Bulſt. 96. 
Kor award gued flaret quietus of the rent, he who hath the rent 0 — * — 
Q3 ought 
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230 _ Arbitrament and Award. 


acquictus ought to releaſe the ſame to the other, in performance of this 


from an in- award, for to be quit of the rent ſuppoſes the demand not in being, 
formation, | 


this is not good, unleſs it be actually releaſed, becauſe the king may proſecute it. 2 Bulſt. 96. 


Cro. Jac. If an award be that the plaintiff ſhall not proſecute or pro- 
1 ceed in a ſuit the ſame term, the entry of a continuance is no T 
8. P. If an breach of this award, for otherwiſe the party can never after. 
award be wards go on in this action. 
not to con- 
tinue the ſuit, if the party continue it by attorney, this is a breach; but if the attorney continue it ? 
without his knowledge, it is no bieach. Cro. Jac. 525. : 
[Ld. Raym. If an award order a defendant to re-aſſign to the plaintiff an | : 
4. eſtate in mortgage, he is bound to do ſo without requeſt. 
10 Mod. An award that all ſuits ſhall ceaſe between A. and B. does not Z 
204. Roll. extend to ſuits between A. on the one fide, and B. and C. or B. 5 
Abr. 24% and his wife on the other, fo that the profecution of ſuch a ſuit A 
is no breach of the award. a 
Mo. 3. p.8. Where an award was that one ſhould make a leaſe for years to 
another rendering rent, and the leaſe was accordingly made, it was fy. 
holden that the arbitration-hond was not forfeited by the non-pay- {4 
ment of the rent, becauſe the leſſor had his proper remedies for] a 
that by diſtreſs or debt; but if the award had been that the leſſee 85 
Str. 90. ſhould pay the rent, the bond had been forfeited. So if it be = 
x Barnard. awarded that one ſhall enter into a bond for the payment of moneyf > 
40 3e to another, the entering into the bond is a ſufficient performance of _ 
the award, nor will the non-payment of the money, according to 55 
the condition of ſuch bond, be any breach of the award. 5 
Baker v. Where the award orders a releaſe to a time beyond the ſub4 clea 
3 miſſion, a releaſe to the time of the ſubmiſſion is a ſufſicicuß *h 
Squire v. : performance. X * y 
Grevell, 6 Mod. 34. | a 
Sweet v. A conſiderable number of years having elapſed Ance th By 
Hole, Cs. making of an award, is no objection to the party being call n 
temp. | al 
Finch. 394. UPON to perform it.] | forme 
3 Bulſt. 65. An award is made to infeoff J. S. J. S. comes and def ber. 
the party to infeoff F. AI. and him to the uſe of himſelf; (and Tg 
is done ;) this is a good performance of the award, for though tl * 
conſtruction of the ſenſe of the award is to be taken on the ad + 
preſs words, yet what is a performance of the award is to de - 
taken according to the intent of the arbitrators. 
Moor, 3. A man cannot plead generally the award perſormed, b The 
rl. 9. he ought to ſet forth the award, and therein how he hath pd Purd 
formed it. & 
| 20 
: Pals be 
(G) Of the Pleadings in Awards. lead ti 


* 
4 
i 


40 E. 3. 3. IF the arbitrators award money to be paid at a day to con 
TY ol. A 5 — . * - : 2 FAR ) 
A ee is a good plea in bar in an Action of treſpaſs before tie 

2097 Note; o o „ . . 5 . ＋ 724701 
There zs becauſe it is debitum in præſenti, though ſoluendum iu ui! 
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bis if a party might have an action of treſpaſs before the day, and difference 
ng, recover, he might have an action of debt after the day, and ſo a between an 


double ſatisfaction for the fame thing. 3 


and an award; for in an accord a man mutt plea! preſent ſatis faction, and it is no plea in bar to plead an 
accord with latistaction at a day to come, for in all pertonal injuries the law gives damages as an equiva- 


pro- lent; and when the party accepts of an equivalent, there is no injury or cauſe of complaint. and 

$ no therefore 2 preſent latisfaction is a good plea; but where the wrong-doer promiſes a future ſati=fac- 

ſrer ton, the 1myja'y continues till fati:faftion is made, and conſsquentiy there is a cauſe of complaint in 
* 


being, aud if the creſpais were n barred by this piea, be could have no remedy for the future 


rotation, the arbitrators ate judges of the injuiy, and if they award money payable at a day to 
come, that is a good award, and may be a good plea in bar to an action of treſpaſs brought in the 
mean time, becauie this thereby becomes an immediate debt attainable by law. 5 E. 4. 7. 


9 


inve it 


ſatis/aGion, lor that tuppoſes the injury ſtil to have continuance; but where perſons ſubmit to 


Plowd. Jo» b. 


if an It was formerly holden, that an award of a releaſe, a horſe, Roll. Abr. 
a quart of wine, to enter into an obligation, or any other colla- _ 6 
es not teral matter in ſatisfaction, without performance, was no good pl. 55 x 
or f. plea in bar; for were it a good plea in bar, the plaintiff could 
a ſuit have no remedy afterwards to compel the party to do the thing 
awarded, for by the bar the treſpaſs would be nullified. 
[ears is But it has been ſince holden, in an action on the caſe upon a Carth. 378, 
1 ſpecial promiſe made by the defendant to deliver a parcel of between 
wer hops to the plaintiiF on ſuch a day and place, on a certain price 3 
dies for agreed on, Sc. to which the defendant pleaded in bar, that after adjodged, 
he leſe⸗ tae promiſe made, both he and the plaintiff referred all matters, Trin. g W. z. 
if it de and that the arbitrators awarded that the defendant ſhould re- T ” 2 
f money leaſe the plaintiff, and that he ſhould releaſe the defendant of Ld Ravine 
Nance oy all actions and demands whatſoever ; and alleged, that from the 247.8. C. 
ording d time of the award hitherto, he was always ready, and yet is, to — 5 
X m telcaſe the plaintiff according to the award, Sc. And upon de- there taken, 
the 1 murrer to this plea, after ſeveral debates, it was adjudged, that bar by 
ſulliciend tus award was no bar to the action, becauſe nothing was awarded e 4 


but only mutual releaſes from each other, ſo that the award 
tlelt is no bar, but the thing awarded, when executed, would 


thing to be 
done, a new 


Fnce th bea bar; and a difference was taken where any thing is awarded 3 
ing calleh in ſatisfaction, there the award itfelf is a bar before it is per- old dif. 

| formed; but where nothing 1s awarded but releaſes on both fides, ah e 
ind delirel there, when the award is executed, the releaſe will likewiſe be be pleaded l 


| - ; 
lf; (and, a bar: and the court held, that the defendant may bring his ac- 


bar, though 


ch , . . . - 7 

thouß don againſt the plaintiff for not releaſing according to the award, e 
» FE 1 . . . 7 

on tae e ad therein ought to recover all his damages and coſts loſt in a releaſe 

rd 1809 tle action againſt him. N 


ormed, bl 


I The above cafes muſt be underſtood where the action was 
ne hath p 


wrought before the time for performing the award was expired 
NT 1: an award. be to pay money at a day to come, and the 
money be not paid at the day, and afterwards an action of treſ- 
pals be brought, this is no good plea in bar, for no man can 
flead this in dar without ſhewing he has paid the money; for it 
i againſt natural juſtice to make one default and wrong an ex- 
ue tor another; but if the party tender it at the day, and the 
aner refuſe it, then it is a good plea in bar, it being his own 
dad, and he hath ſtill a remedy for the money. 

Q 4 ; An 


o comes : 
fore the 09 
jat 470i 


awarded, which created no new duty. Fide Carth. 188. 


Keilw. 121. 
Roll. Abr. 
267. 

Dyer, 75. 
Hob. 49. 
Raym. 450. 
Salk. 69. 
pl. 1. 
Ld.-Raym, 
247. 

Carth. 378. 
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[Farrer v. 
Bates, All. 
5 · Clapcott 


Arbitrament and Award. 


An award which does not extend to the whole of the thing 
demanded, is not a good plea to an action on the demand. 


v. Davy, 1 Ld. Raym. 612. 


(a) 7H. 4. 
31. b. Br. 
44. b. p. 48. 
(5) Thom- 
linſon v. 
Arriſkin, 
Com. Rep. 
328. 


4 Ter. Rep. 
146. 


Leon. 72. 
That the 
plaintiff may 
declare that 
inter alia it 
was award- 
ed. Lit. 
Rep. 312. 
Sid. 161. 
Contr. 366. 
In an action 


To an action of treſpaſs a defendant may ſometimes plead an 
award made on ſubmiſſion by the plaintiff and (a) a ſtranger: ſo 
he may plead (6b), that the treſpaſs complained of was committed 
by the defendant and another, and that the matter was afterwards 
ſubmitted to arbitration by the plaintiff, the defendant, and the 
other treſpaſſer. 

To a plea of an award, the plaintiff may reply that the fubjec 
matter of his action was not included in the reference, though 
the terms of ſuch reference were genera), of all matters in differ- 
ence, and the cauſe of action was in point of fact ſubfifting at 
the time of the reference. ] | | 

If in an action of debt upon an award, the plaintiff declares 
that the arbitrators did make an award'thar the defendant ſhould 
pay unto the plaintiff 10%, this is a good declaration, though 
nothing is ſhewn to have been awarded on the other fide for 
it is ſufficient for the plaintiil to ſet forth that part of the award 
which entitles him to his action; and if the defendant will im- 
peach the award for any thnig, le nit ſhew it ſpecially on his 
own part, | | 


on the award itſelf it is neceſſary to ſet out in the declaration only ſo much as is fuſficient to ſupport the 
plaintiff's caſe : but in an action of debt on the arbitration-bond, the whole demand muſt be ſet out 
at length, though Holt, Ch. J. thought, that even in this cafe the omiſſion of that which is void 
would not be materials 1 Burr. 28. 1 Salk. 72. There is this difference again between actions on 
the award itſelf, and actions on the arbitration-bond : in the former caſe the plaintiff muſt ſtate 


IX = 


— — — 


a mutual ſubmiſſion; in the latter, it is unneceflary, for by oyer it appears on the face of the coaci- 
tion, and the plea of nul agard fait admits it. 2 Str. 922. ] 


Sand. 726, 
Veal and 
Warner; 
but the 
Court would 
not give 
judgment 
for the de- 
fendant, but 
ſuftered the 
plaintiff to 
diſcontinue, 
becauſe they 
apprehend- 
ed it to be 
only a trick 
in the piead- 
ing, for 
which the 
chief Juſtice 
2 Keb. 598. 


Yelv. 152, 
Cro, Jac. 
220. Sand. 
102. 5. P. 
arguendo, 
Vice Stile 
529. Where 


In an action of debt upon a bond conditioned for the perform- 
ance of an award, the defendant pleaded that the arbitrators did 
make an award that the defendant ſhould pay to the plaintiff 
3100/., and ſhould give to the plaintiff a general releaſe, and 
pleaded that he had paid the money and given a releaſe accord- 
ingly, but did not ſhew what cn the part of the plaintiff Was 
awarded to be done; and the plaintit? replied without ſhewing | 
the other part of the award in his replication, and took iſſue that 
the defendant had not paid the money; and the defendant put in 
an inſufficient rejoinder, upon which the plaintiff demitrred; 
and per Cur” the plaintiF cannot have judgment, becauſe the 
award as ſet forth and agreed in pleading is void; but if toe 
plaintiff would have helped himſelf, he ought to have ſhewn the | 
other part of the award before he had taken iſſue. 


[T 
f 2 5 : : 3 110 
reprehended Sanders, who exeuſed himſelf by reaſan of the ſeverity of the award. made 
8. C. : C2. h | 
us bil. 
If in debt upon an obligation conditioned for the performance Judged 
of an award, the defendant pleads zullum fecerumt arbitriuin ; and 2 
the plaintiff replies, and ſhews the award, he muſt alſo ſhew th: end 
breach, without which he hath no cauſe of action, for the oblig* | In d 
tion is guided by the condition; and though the defendant 2 | 
ma 


Arditrament and Award, 
make no anſwer to the breach, yet it ought to appear to the 
court that the plaintiff hath cauſe of action. 


But if in debt upon bond to periorm an award, and oyer of the 
condition, the defendant pleads non /ubmifit, the plaintiff (a) need 
not allign a breach, for the defendant puts the whole ſtreſs of his 
cauſe upon a matter antecedent to the alleging of a breach; for 
if there be no ſubmiſſion there could be no award, and con- 
ſequently no breach of it. 

if in debt upon an obligation conditioned for the performance 
of an award, the defendant ſhews that the arbitrators did make 
an award, that the defendant before ſuch a day ſhould pay to the 
laintiff 100. or otherwiſe ſhould procure one A., being a ſtranger, 
to be bound to the plaintiff for the payment of 121. per annum to 
the plaintiff for his life; and the defendant pleads that he hath 
performed the ſaid award, and the plaintiff replies, that the de- 
tendant hath not paid the ſaid 1000. without ſaying, nor hath 
procured A. Cc. yet this is a good replication, for the award as 
to that part is merely void, and therefore the plaintiff (5) need 
not take notice thereof, 


233 
it is ſaid 
that the 


plaintiff can aflign only one breach. 


Sid, 290. 
(a) So if the 
defendant 
pleads a re- 
leaſe. 
Brownl. 90. 
Yelv. 79. 


Leon. 304. 
Owen 153. 
8. C. ad- 
judged by 
three judges 
againſt two, 
who held 
that the 
plaintiff 
ſhould have 
ſhewn the 
whole 
award, and 
thereapon 
the law 


— — 
2 8 — — = 
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would have adjudged one part void, and not to be done. Leon. 140..S. C.* (5) So if the award be, that 
the defendant, together with a ſtranger, ſhall enter into a bond, in the aſſignment of a breach the 
plaintiff muſt not ſay that the defendant and ſtranger did not enter into a bond, for though both did 
not, yet the defendant alone might enter into bond. Godb. 165. [If an award be good in part, and 


port the bat in part, it is ſufficient to aſſign a breach in that part which is good. 2 Wilſ. 293+] 

* woes a It would have been better if the plaintifi had ſhewn, that neither the one thing nor the other had 
Aba 8 been 2 : | 

. Where an award was that the defendant ſhould pay to the 2 Will. 267. 

plaintiff 167. 10g., and all ſuch coſts, charges, and expences as hart . 

| the plaintiff had been put unto in a cauſe then depending be- Addiſon wig 
erform- ween them, and that thereupon they ſhould execute mutual re- Gray, 

tors did leaſes, it was holden that the breach was properly aſſigned in the 

plaintit non-payment of the 16/7. 10s. only; for that the bond was for- 

fe, and ited by the breach of any one part of the award, and the 

accord- recovery in this action would be a bar to any future action 

tiff was ought on the bond for the coſts, c. when aſcertained.) 

ſnewing lu an action of debt upon an award, it is not (e) neceſſary for 2 Brown. 
Fae that wn plaintiff in his declaration to lay time or place where the . 
at put in ward or ſubmiſſion were made; but if the defendant denies ee 
muͤrred; ther, the plaintiff may reply, that the award or ſubmiſſion was award is 
auſe de dude at ſuch a place. | Poe * 
ut i the , a place muſt be laid where the ſubmiſſion was made. Cro. Eliz. 66. The plaintiff 2365 _ 
1ewn the ſana the profert in curia, becauſe it is no deed. Stile 459» . 


[to a plea of u rd the plaintiff replied that an award was Biſſer v. 
made after the execution of the bond, and before the exhibiting of ws, 3 
us bill (to wit) on, &c. in the condition mentioned. It was ad- 975% 


* the zwar. 


formance Juiged on a ſpecial demurrer, that the time of making the 

um ; and Ward is politively enough alleged under the /cilicet, and that the 

ſhew the cendant might have taken iſſue upon it. | 

he oblig* } n debt on an award to pay ſo much money and to execute gell e. 
ndant can WW Lutual releaſes to the date of the arbitration- bond, judgment Simpſon, 


make : will 2 Will. 10. 
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234 ; Arbitrament and Award. 
will not be arreſted becauſe it does not appear upon the record 
that there was any arbitration-bond, though this perhaps may be 
a good objection at the trial. 
Henderſon In debt upon bond conditioned to perform the award of J. &., 
mays vg ſo as it be made in writing under his hand and ſeal, &c. it 1s not 
116. fſufficient for the plaintiff in his replication to ſtate that F.8. 
made his award in writing, and to ſet it out, but he muſt the 
that it was under his hand and ſeal, purſuant to the terms of the 
ſubmiſſion. | 
ro. Jac. If there be a ſubmiſſion to the award of J. S., ſo that the ſail 
$77e BY award be made under his hand and ſeal, on or before the 5th 
* tat the day of September following, ready to be delivered at the ſhop 
cyliefjuſtice, of 7. N. in the Exchange, London, and in an action of debt 
e . upon an award made thercupon, the plaintiff declares that the | 
8 ſaid J. S., under his hand and ſeal the 4th day of September fol- 


and allega- lowing, apud Caſtrum Frum, did make an award ad tunc & ili 
| e tg dem parat to be delivered at the ſhop of the ſaid J. N. in the Ex 
de deliveres Change, London; this is no good declaration, for the parties are | 
on: * not bound to take cognizance of the delivery elſewhere than at 
op in Lon- ; 
den, was the place appointed. | 
well enough; but it was adjourned. 2 Roll. Rep. 193. S. C. adjourned. 3 Md. 331. S. C. cited a 
if adjudged. Vide 2 Lev. 68. L. Raym. 532 | | 


Sid. 370. If in debt upon an obligation conditioned for the performance 
of an award, fo as, Sc. the defendant pleads no award made, 
and the plaintiff replies, that ante exhibitionem bille, ſcilicet the 
24th of June (which was a day within the ſubmiſſion) the ardi— 
trators made an award, Sc. and the defendant demurs generally, 
the plaintiff ſhall have judgment, for though the plaintiff ougit 
to have replied, that the arbitrators made their award before the 
day limited to them, yet this is form only, and helped by a ge- 
neral demurrer, | | 

[Brown v. But no action will lie upon the arbitration-bond, if it appear 

e ex that the award was made after the time limited in the bond, 

. 29 G. 3. : | 
3 Ter. Rep. though ſuch time were enlarged by the mutual conſent of the 
592. 1. parties. ] N 


3 Mod. 330. If in debt upon a bond conditioned for the performance of 
1 an award, ſo as it be made, &c. and ready to be delivered to thc 
12 Mod. Parties, or to ſuch of them as ſhall deſire the ſame the defend: 
234+ 317- ant pleads nullum fecerunt arbitrium, and the plaintiff replies 
0 N and ſets forth the award, and ſhews a breach, but doth not {ay! 
315 989. that it was ready to be delivered to the defendant, yet this 4 
Lutw. good replication; for when the award is made, it is ready to be 
e delivered to the parties, or to ſuch of them as deſire it, ſo that "1 
letter (F) muſt be deſired ; and if denied, the party may plead that mattel] 
Jupra. ſpecially. FT | | 
2Vent. 24% If in debt upon an obligation conditioned for the performane* 
Hayes and of an award in writing, or by word of mouth, the defendant 
erſey. | n : be tind 
pleads no award made, and the plaintiff replies, that at the [ 

of the bond and award he had an action againſt the defendant 


for ſcandalous words, and that the arbitrator ore ren, di 
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elare and publiſh his award in manner following, viz. That the (a) But if 


defendant ſhould pay to the plaintiff 12 guizeas,. and all ſuch OA 
money as he had expended circa froſecutionem placitat? pred”, Sc. witing in 
this is a good award, and well ſet forth, although the award fuch form of 
doth not mention any ſuit before; for he that ſets forth a parol expreſſion, 


G : ety” g it had not 
zward is not (a) tied to the very words, but it is ſufficient to 


been good. 

ſhew the effect and ſubſtance of what was awarded by word of 2Vent. 242. 
outh | | agrees Fes 
M 8 ; Curiam. : 


[An award, was that the defendant ſhould pay to the plaintiff Lee v. 
11], on or before the 7th day of May, and the breach aſſigned in ban 
that the defendant did not pay the faid 111. ſecundum formam et © . 
ef:Fum arbitrii prædicti: and the Court held it to be well enough, 
though they ſaid that it would have been more correct to have 


aſſigned the breach in the very words of the award.) 


A man cannot plead generally the award performed, but he Moor, 3. 
(5) ought to ſet forth the award, and ſhew how he hath per- 55. 1 
formed it. | 1 ee 
de to pay the rent mentioned in ſuch an indenture, the de 


ſendant in pleading performance need not ſet 
forth the indenture, but refer generahy to it. 1 Vent. 87. But if it be to be paid in ſuch manner and 


at ſuch times as is expreſſed in the indenture, then it muſt be ſet forth at large, Vent. 87. So if 
an award be to pay money given by wiil. Vent. 87. 


— 


In pleading a countermand to a ſubmiſſion to arbitration, it 8 co. $2. 
need not be alleged that the party gave notice to the arbitrators, 
for without that it is no countermand, and therefore if no no- 
tice be given, iſſue may be joined upon the point quod non 
re vocavit. 55 

f the ſubmiſſion be by word, though the award be by deed, Co. Lit. 
the party may (c) wage his law; for though a deed cannot be To 
diſlolved without deed, yet a verbal contract may be diffolved by 4 ** 
word only; and this in its original is a verbal contract. therefore an 


action of 
&dt will not lie againſt the adminiſtrator whoſe inteſtate was party to ſuch an award. Cro. Eliz. 600. 


If in debt on a bond for performance of an award, the defend- Salk. 72 


f 3 715. 12 
for variance between the award ſet out in the replication and the Md. 534. 


Vide Lit. 
ply the whole award; and if ſuch replication be without a Rep. 3 
pr;jert, the defendant (e) may reply nul tiel agard. ur. 278. 


(e) Vide 


Nie, 459.3 where it js ſaid, that the plaintiff need not ſet forth a frofert thereof in curia, becauſe it is 


do deed. But it is the ſafeſt way, 


If an award be made, that certain buildings erected on a Salk. 76. 
wharf, which were a nuiſance to the plaintiff, ſhould be pulled Pl. 18, 


en N | Ld.Raym. 
Wn ::..m thirty-cight days from the date of the award, c. 10 OY 
and upon 7 agard pleaded the plaintiff ſets forth an award, but 6 Med. 243. 
We0uS%Gatt; yet this is well enough, for the date ſhall be com- 4raitt and 


pute 4 Breame. 
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puted from the making of the award, as a deed takes its date 


from the delivery, though actually dated on another day. 


Mitf. Eq. 
I. 209. 
(a) 2 Atk. 
295. 501. 
() 3 Atk. 
529. 644 


(c) 2 Atk. 
396. 501. 
Kill v. 
Holliſter, 

1 Will. 129. 
Mitchell v. 


Harris, 2 Vez. jun. 129. 4 Br. Ch. Rep. 311. S. C. Wellington v. 
Half hide v. Fenning, 2 Br. Ch. Rep. 336. conty. 


Rex v. Myers, The attachment in this caſe is only in nature of a civil execu- 
Ae 5 tion, and therefore cannot be executed on a Sunday. 

Robins v. But it is fo far criminal, that the motion for it cannot be | 
2 grounded on the affirmation of a Quaker. 

1 Keb. 130. The courts of law were for ſome time rather ſcrupulous about 
_ BY interpoſing in this ſummary way in order to enforce obedience to 
Sir T. 5% awards; though the courts of equity, where the ſubmiſſion was 
Raym. 35. under one of their rules, made no difficulty in doing it. And 
4 * an attachment is not at this time what the party applying for it 1s 
1 Ch. entitled to ex debito figſtitiæ, but it is entirely in the difcretion of | 
Caf. 185. the court whether to grant it or not: and therefore they have te- 
To fuſed it where there hath been contrariety of evidence, or the 
x Str. 695. caſe hath been a hard one, or the perſon againſt whom it hath 
_ ey been moved hath been a bankrupt, and incapable of paying the 
Tem. money awarded. 

Hardw. 206. Perry v. Nicholfon, 1 Burr. 278. 1 Cr. Pr. 272. iſt ed. 

Davila v. If one of the parties revokes the ſubmiſſion, or hinders the 
. arbitrators from proceeding in the award, the court will grant an 
p. 10. attachment. : 
Webſter v. But if the party dies, there is no remedy by attachment againlt 
Biſhop, 2 his repreſentatives, for the eontempt dies with him. And there- 
pm: 444+ fore the Court will not ſtay proceedings in an action upon the 
Groſs, ſubmiſſion bond, or upon the award, though the party be in cu 
2 tody on the attachment. But they will not grant an 3 


An award may be pleaded to a bill to ſet aſide the award, and 
open the account (a); and it is not only good to the merits, but 
likewiſe to the diſcovery (6) fought by the bill. But if fraud or par- 
tiality are charged againſt the arbitrators, thoſe charges muſt not 
only be denied by way of averment in the plea, but the plea mult 
be ſupported by an anſwer, ſhewing the arbitrators to have been 
incorrupt and impartial (c). 

A mere agreement to refer matters to arbitration, where no 
actual reference has taken place, or is depending, will not ouft 
the juriſdiction of any court either of law or equity. 

MeIntoſh, 2 Atk. 569. Vit 


[(H) In what Caſes the Performance of an Award 
may be compelled by Attachment, and the 
Courſe of Proceeding to be taken in order to 
obtain it. 


TH: ſubmiſſion to arbitration being made a rule of Court, n 
attachment is granted againſt the party refuſing to perform 

the award, as for a contempt of that court of which the ſub- | 

miſſion is a rule. 
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unleſs under ſome very particular circumſtances, where an action Stock ». 


ate hath been already commenced. And if the defendant be taken in De Smith, 
| execution on a judgment, the attachment will be diſcharged. — 
and 1 6, 107. Richardſon v. Chancey, 1 Barnard. 336, 
but If exceptions are made to the award, though it be affirmed, an Morris v. 
oe” attachment will not be granted; for the non- performance of it, Cs | 
8 wülſt the matter was ſub judice, was no contempt. p. 11. — 
nul | | Raym. 857. 8. C. 
deen N 
The defendant, a feme ſole, and the plaintiff agreed to a re- Anon. 
> 10 ference, The defendant was awarded to deliver up two notes, B. R. 1 Cr. 
ouſt aud pay a ſum of money; ſhe” married, and her huſband refuſed le eg 
pay: aud it was a queſtion, Whether the court could grant an 
Fa utachment againſt both or either of them? | 
The courſe of proceeding in order to obtain an attachment is Kya on 
this; the award muit be tendered to the party againſt whom it Awards, 
intended to move, and if he refuſe to accept it, affidavit of the gg, 
ward due execution of the award, and of ſuch tender and refuſal, muſt i ed. 
the de made, and on that an application to the court to make the 


r to order of % privs a rule of court; a copy of this rule muſt then 
; A ©: {ved 0n the party refuſing to accept the award: if he till 
reuſe to accept it, an affidavit muſt be made of perſonal ſervice 


a rule, and of the difobedience to it; and then, upon appli- 
art, at } 


| cation, grounded upon that affidavit, an attachment will be 
erfom ordered. | | | f | 
ve fub- Where the award is accepted, but the money being demanded Kyd, 216. 
WT: i; paid, an athdavit muſt be made of the due execution of 
execu- tie award, and of the demand and refuſal of the money. But Longman v. 
:cemand of the money made by a third perſon authoriſed ſo to 3 
anot be wo, by indorſement on the award unſtamped, is ſufficient without be * 
ay warrant of attorney, | | | 
18 about Where the ſubmiſhon is made a rule of court, the award be- x Salk. 77. 
ence to emes ſo of courſe, and therefore the motion for an attachment 
Ron was k the next immediate ſtep. | 
t. And F the ſubmiſſion to the award be made a rule of court under nee v. 
for it i de ſtatute, the affidavits on which to move for an attachment 3 Ter. Rep. 
retion of ee not be entitled in any cauſe, but thoſe in anſwer muſt be re- 60x. 
have te- Warly entitled. | 
e, or the WW the time limited by the ſubmiſſion expire without any thing Owen v. 
n it hach eng done, and a reference to a ſecond arbitrator be ſubmitted to, Hurd, 


aying the A ſubmiſſion muſt be made a rule of court, and muſt be by 6 8 85 _—_ 
= parties to the record, elſe the court will not interpoſe by at- 

achment. For the court cannot in ſuch a caſe enter into the 

"nts of the award, though with the conſent of the parties, for 


nders * * sa nullity of juriſdiction. 
| grant Yhere on a reference at niſi prius, the plaintiff takes a verdict Kd, 216. 


ae for ſecurity; he may upon an award being made in his 
* either enter up judgment on the verdict, and take out 
”" _ for the ſum awarded, if it do not exceed the ſum for 

a the verdict was taken, or apply to the court for an at- 


"Iu, But he cannot enter up his judgment without the Forſter v. 
| - leave Brunetti, 


ent againſt | 
Ind there 
upon the 
be in cu 
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1 Salk. 84. 
Read v. 
Garnett, 
Barnes, 58. 


Robinſon v. 
Davis, 
1 Str. 52 6. 


Knox v. 
Simmonds, 


" hang Ch. 


EP» 361. 


Hall v. 


Hardy, 3 P. 


Wms. 189, 
190. 


1 Ch. Rep. 
$6, 


2 Ch. Rep. 
3 

3 P. Vms. 
189, 190. 


2 Vern. 24. 


2 Ch. Rep. 
304. 


1 Ch. Rep. 
139. 
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leave of the court, and for this purpoſe he muſt have an affidayit 
of the due execution of the award, and the demand and refufal of 
the money awarded, in like manner as on a motion for an at- 
tachment. 


Upon an affidavit that the original award was loſt by coming 


up in the-Briffo] mail, which was robbed, an attachment way 


moved for upon a copy of it, and granted nf, 

Where a reference has been ſabmitted to under an order of the 
Court of Chancery, Lord Thurlow ieemed to think, that the pro- 
per motion was not for an attachment, but that the party refuſing 
to perform the award, ſhould ſtand committed. And notice of 
ſuch motion muſt be perſonal, not on the clerk in court. How. 
ever nothing was done in that caſe, nor is the practice by any 
means lettled. 


(I) Of compelling Performance cf an Award by 
Bill in Equity. 


HERE the award is to pay a ſum of money, it is ſaid that a 
bill in equity to compel performance is improper : but 
where it is to do any thing in ſpecie, a court of equity wil 
ſometimes lend the aid of its decrees to enforce the execution of 
it. And a bill in general will lie for performance, either where 
the award hath been made under a ſubmiſhon entered into by 
order of the court, or where, though the ſubmiſſion be voluntary 
or the award defective in circumitances, the parties have long 
acquieſced in it, or it has been in part executed. 


A court of equity will decree a ſpecifick performance of an | 
award for conveying an eſtate, where the defendant hath received | 


the conſideration- money for doing it. 


On a ſubmiſſion by bond, an award was made not binding by | 


form of law, by which the plaintiff was to pay the defendant 
oo J. and to ſeal a releaſe to him; and the defendant was to af- 
ſign ſeveral ſecurities he had from the plaintiff, The plaintiff 


ſold ſome lands to raiſe the 900 /. expecting the defendant to re. 
ceive it, as he gave him intimation he would, and tendered him 
the 900 J. and a releaſe executed by the plaintiff; and though 


there was no other execution on the plaintiff's part, and though 
the award was extrajudicial, and not good in ſtrictneſs of law, 


tpectc. 


On a bill of review to reverſe a decree confirming an award, | 


the plaintiff aſſigned for error, that the cauſe was referred to four | 
commiſſioners, and but three certified; that a leaſe which he 
then inſiſted upon, was not in iſſue in the cauſe ; and that be 
never conſented to the certificate. But notwithſtanding theſe ob- 
jections, as the decree had been acquieſced in ſixteen years with-1 
out any attempt having been made to impeach it, the court * 
fuſed to reverſe it. 

Though 


yet the Lord Chancellor decreed it ſhould be performed in 
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Though a court of equity will not hold a defendant to an Ca. Tem. 
award, where the plaintiff hath neglected to perform his part Finch, 23. 
within the time limited by the terms of it; yet if the defendant 
after ſuch time accept part-performance from the plaintiff, in 
that caſe a performance on his part to the extent of what he has 
accepted from the plaintiff will be decreed. 

A. and B. co-partners ſubmitted differences between them to Thompſon 
arbitration, and it was awarded that a part of the ſtock in trade v. Noel, 
j;culd be depoſited in the hands of a third perſon, part thereof x Att oh 
0 be delivered from time to time to either party who ſhould pay 
my debt due from the partnerſhip eſtate, the quantity to be in 
proyortion to the money ſo paid by him. A moiety of the ſtock 
% depoſited was afterwards taken in execution by ſeparate cre- 
ditors of A. as his property; upon which B. the other partner, 
auch the partnerſhip creditors filed a bill to ſet aſide the execution, 
and to have the motety of the ſtock ſo ſeized, appropriated to the 
payment of their debts, infiſting, that it was ſpecifically bound 
by the award, and the execution. But Lord Hardwicke diſmiſſed 
the bill, becauſe the partnerſhip creditors were not parties to the 
{ubmiſhon, or at all privy to the tranſaction, or under any obli- 
gation of abiding by the award. . | , 

Nor will a bill in equity he to carry into execution an award Ibid. 
o a voluntary ſubmiſhon, unleſs there has been an acquieſcence 
nit by the parties to the fubmiſhon, or an agreement by them 
uterwards to have it executed. 


J In what Caſes, when, and in what Manner 
Awards may be relieved againſt. 


WEIN an award 1s put in ſuit at law, no extrinſick circum- Wills v. 
tance, nor any matter or fact dehors can be given in evi- 3 

SD: „„ c bio mick, 

en o impeach it: if it be open therefore to any objection of , wil. 

ths kind, the defendant mult apply for relief either to a court of 1484 

tity by bill, or, if the ſubmiſſion has been made a rule of any 

tourt of law, to the ſummary and equitable juriſdiction of that 

tourt of which ſuch ſubmiſſion has been made a rule. 5 
theſe objections being in general founded on the miſtakes or 2 Ver. 318. 

"1conauct of the arbitrators, who are judges choſen by the party ? Atk- 64. 

umt-!f, are received by the courts at firſt with a degree of cau- IM 

en and relervez though, if made out to their ſatisfaction, re- 

* is certainly afforded. | 

a bill in equity to ſet aſide an award, Lord Chancellor ſaid, 2 Vern. 

ene üb it appears that the arbitrators went upon a plain miſtake, 795: 

a the law or the fact, the ſame is an error appearing on 

ev the award, and is ſufficient to ſet it aſide: aliter, on 3 Ack. 495. 

5 OG e of law, though the court on deliberation ſhould 

dot a ditferent Opinion. 

ena lice bill, where it appeared that the arbitrator had made 3 P. Wms. 

Ward, notwithſtanding he had been deſired by one of the par- 362. 
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2 Atk. 64. 
Kyd, 240. been ſhewn only to one of the arbitrators, and not to both, and 


Arbitrament and Award. 


ties to poſtpone it till he could ſatisfy him as to ſome facts which 
the arbitrator had conceived to be againſt him, Lord Talbot ſet the 
award aſide. | 

So where the objection was that a part of the evidence had 


the arbitrator to whom it had not been ſhewn, ſwore, that he he. 
heved if he had ſeen it, his award would have been different from 
what it was, Lord Hardwicke declared the award for that reaſon 
void. | di 


2 Vern. So where one of the arbitrators has had an intereſt in the 00 
251. 485. matter in controverſy, or has been related to one of the parties; A 
ed or where two of the arbitrators have by fraud or force excluded a U. 
third; or where they have heard one party, and refuſed to hear | 

the other; or have choſen an umpire, gy lot; in all theſe caſes the to 

awards have been relieved againſt. 0 

2 Vez. 315 If one of the arbitrators uſe any expreſſions towards either | : 
party, which diſcover bias or prejudice in his mind, a court of be 

equity will ſet aſide the award, though there be nothing to in- Kn. 

peach the conduct of the other arbitrator who joined with hin nag. 

in it. . 

2 Vern. Where the ſervant of an umpire had given out before the time | A 
18285 allowed the arbitrators to make their award was expired, that he na 
was ſure his maſter would give ſo much, and he afterwards did ; pu 

give ſo much, which was more than was awarded by either of the "il 
arbitrators ; the court looked upon this as evidence of fraud and} 90 
corruption, and therefore decreed the arbitration- bond to be de. Abu. 

livered up. | | rr0u: 

Ward v. Where an award was made a rule of the court of K. B., and on nade 
Periam, a motion on one hand for an attachment, and on the other to i] I 1 
5 howen aſide the award, that court refuſed to interfere, and left tie be co 
Hardwicke plaintiff to his remedy at law on the ſubmiſſion-bond, Lord Mor- eas 
in 2 Ves. clegſteld confidered this as a bare bond of award without being WH ir it; 
365. made a rule of court, and that therefore, as the one party Was ad be 
| taking relief by his action, the other was entitled to take relief by . 
bill in equity. | aer; 
2 Atk. 155. A bill was filed to ſet aſide an award which had been made re; 
rule of the court of K. B. for corruption in the arbitrator; the A 
defendant pleaded the award, and ſubmitted to amend any error i. Th 

Lord Hardwicke ſaid, that the K. B. was the proper court to Ft: the 
amine into the corruption and partiality of the arbitrator; a (A 
as the anſwer was very looſe and general, and there was an e lt wa. 

preſs ſubmiſſion to amend any errors, he ordered the plea order 
{tand for an anſwer, with liberty to except. : Ward, + 
Ambl. 245. On a bill in equity to ſet aſide an award, the court will not & (ol p1 
the party go into any legal objections, except for partiality med 
corruption; but if the bill is for an account, and prays to more 
aſide an award, there, in order to let in ſuch account, the plain | ppl 
tiff may make legal objections. 3 x; 
Caf. Temp. Where the arbitrators took money of one of the parties aon = 
Hardw. 54+ for their charges without any bill delivered, and before the mal mri, ar 
ing of tlicir award; Lord Hardwicke thought this 3 — _ : 
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Arbitrament and Award. 


reaſon to ſet the award aſide; for, if ſuffered, it would be hard 


to diſtinguiſh what is corruption. 


241 


If a bill to ſet aſide an award for partiality or corruption be 2 Ack. 995. 


fled againſt arbitrators, the charges of partiality muſt not only be 
denied by way of averment in the plea ; but the plea muſt be ſup- 
ported by an anſwer ſhewing the arbitrators to have been incor- 
rupt and impartial. N 

But where the arbitrator has accepted of the office upon con- 
dition that the parties ſnould undertake not to bring any bill in 
equity againſt him; but a bill is afterwards brought againſt him, 
and corruption and partiality are charged; the court will order 
lis name to be ſtruck out from being a party. 

The miſconduct of the arbitrators cannot be urged in anſwer 


to a motion for an attachment, but is a ground upon which to 


move to ſet aſide the award. 
A motion to ſet aſide an award under the ſtatute, cannot be 


zceived till the ſubmiſſion is made a rule of court; and a con- 


ſent in the ſubmiſſion bond to make the award a rule of court, 


initcad of the fubmiſſion, it hath been adjudged, will not warrant 


the court's interpoſition. 


But fee Barnes, 55. ſupra (B). 


501. 3 Atk. 


529. 644. 
Mitf. Eq. 
Pl. 209. 


2 Atk. 396. 


Andr. 299. 


Harriſon v. 
Grundy, 2 
tr. 1178. 


A motion to ſet aſide an award under the ſtatute for corruption, Freame v. 
muſt be made before the laſt day of the next term after the award Pinneger, 


ö publiſhed, elſe it is too late, and an attachment for non-per- 


tormance may iſſue. 
So a motion to refer back ſuch an award to the arbitrator, 


tough there be no charge of corruption, but merely upon the 787. 


muſt be 


found that he had not before had ſufficient materials, 
nade before the laſt day of tne next term. 


owp. 23. 


2 Ter. Rep. 


It was holden by Lord Talbʒot that in awards under the ſtatute 3 P. Wms. 


hz confirmation of the ſubmiſſion muſt precede the making 
the award; but this hath been over-ruled; and properly enough 
or it may happen that the award may be made in the vacation 
ad before any term after the ſubmiſſion, | 

The ſtatute of V. 3. being made to put arbitrations where no 
tule was depending upon the ſame footing as th6ſe where 
are was one, and being only declaratory of what the law 
d in the latter caſe, it ſeems to follow, that objections which 
all upon the face of the award may be made at any time; and 
on the limitation to the ſecond term is confined merely to ſuch 
Wections as affect the conduct of the arbitrators. 

lt was formerly holden, that, on a ſubmiſſion by conſent under 
U order of a court of equity, exceptions might be made to the 
ward, as to a maſter's report. But Lord Thu#low diſapproved 
ft this practice, conceiving that if it lay open to exceptions, it 
Roel rather a reference than an award: that the roper way is 
"Move to ſet aſide the award; and the topicks in the exceptions 
apply to ſuch a motion. | 


bl 


K Q, ; - 


ad, ſupported by affidavit. 


Yor, L : 


5 


Te 


of 362. 


1 Barnard, 
152. Kyd, 
235. 


2 Burr. 701. 
Barnes 56, 


57. Id. 55. 
contre” 


Creſsly V. 
Carrington, 
I Vern. 40g. 
* Ch, Ca. 
186. Hide 
v. Cooth, 

2 Vern. 109. 
Woodbridge 
v. Hilton, 
1 Br. Ch. 


uk, > Price v. Williams, 3 Br. Ch. Rep. 164. It is admitted that exceptions will lie to an 
3 a they muſt be only to ſuch matters as appear on the face of the award, not to the fats in 
rd, or any matter debors: an objection of that nature muſt be made upon motion to ſet aide 
Dick v. Milligan, 4 Br. Ch. Rep. 117, : 
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Bunb. 265. 
1 Barnard. 


75. 152. 


that it was not, (the time in B. R. being elapſed,) but Baron 


3 Atk. 644. 


Puiton, 4. 2. 
6 Mod. 173. 
2 Roll. Abr. 


$45- 

Vent. 256. 
Hawk. 

P. ©, 263. 


Allault and Battery, 


To a bill in the Exchequer to ſet aſide an award, for undue practice, 
the defendants pleaded (among other things) that the ſubmiſſion 
was made a rule of the court of King's Bench, and that there 
had been no application to that court purſuant to the ſtatute of 
9 e 10. z. A queſtion therefore aroſe upon the ſtatute, Whe. 
ther a court of equity were not precluded from examining into the 
award? The Lord Chief Baron and Baron Comyns were of opinion 


Carter that it was, Baron Hale dubitante. At laſt the whole 
court agreed, that the plea ſhould ſtand for an anſwer, with | c 
liberty of excepting to it. 

A bill in equity will not he againſt an arbitrator for a diſco- | t 
very of the grounds upon which he made his award; but if i 
there be any palpable miſtake, or miſcalculation, the party ag- | 0 
grieved may bring his bill againſt the party in whoſe favour the 05 
award is made, to have it rectified. | - 

| be 
CARL 
Aſſault and Battery. 

A 
<1 
rude 
ue 

(A) What ſhall be faid to be an Aſſault. E: 
(B) What ſhall be ſaid to be a Battery. * 
[(B 2.) In what Manner they are to be charged.] WM :.* 
; iis "4 

(C) In what Caſes they may be juſtified, and what WW 
Pleas may be pleaded to them, and of the Man- e 
ner of ſetting forth the Juſtification. 2 
(D) In what Manner they are to be puniſhed. 3" 
wrt tl 

1 Momo! 

: | iditte 

| | « Cark 3 

(A) What ſhall be ſaid to be an Aſſault. * 

. 4106. . 

N aſſault is an attempt or offer with force and violence M . 

do a corporal hurt to another, as by ſtriking at him with 80 if 

or without a weapon, or preſenting a gun at him at a di fe, th; 
tance to whicu the gun will carry, or pointing a pitch-fork Mer fußt 


him, ſtanding within the reach of it, or by holding up one's 
at him, or by drawing a ſword and waving it in a menac 
manner. | | 

, Put 


9 + 
* 


But if A. lays his hand on his ſword, and ſays, that if it ere Mod. 3. 
wt aſize time I would not take ſuch language from you ; this is no ge: 5450 
aſſault, for it is plain he did not deſign to do him any corporal Nod. 187. 
hurt at that time, and a man's intention muſt operate with his Law of 

; ituti a ö | Evid. 235. 
act in conſtituting an affault. pl. 60. Gilb. Law of Evid. 2 56. 

[The act of criminal converſation with another man's wife is 2 Salk. 552. 
an aſſfault; force and violence being ſuppoſed in law to accom- 7 Mod. 81. 
pany this atrocious injury to the huſband, in reſpect of whom the 
conſent of the wife is as nothing. J | 


It ſeems agreed, that at this day no words whatſoeyer, be Hawk. 
they never ſo provoking, can amount to an aſſault, notwithſtand- JC: 293+ 


. 2 2 « * But if 
ing the many ancient opinions to the contrary “. | very pigs 
voking language is given, without reaſonable cauſe, and the party offended is tempted to ftrike the 
ether, and an action brought, and the general iſſue pleaded, few juries would give damages to Carry colts, 
and few (if any) judges would certify. 


Every battery includes an aſſault ; therefore, if the defendant Salk. 384. 


: g 8 1 pl. 36. 
be found guilty of the battery, it is ſufficient. Rank. N C. 865 


(B) What ſhall be ſaid to be a Battery. 


ANY injury whatſoever, be it never ſo ſmall, being actually 6 Mod. 149, 
done to the perſon of a man, in an angry or revengeful, or 777: 
tude or inſolent manner, as by ſpitting in his face, or any way 3 xe Zo 


. . ; g . t Lev. 304. 
tching him in anger, or violently joſtling him out of the way, Hawk. 
re batteries in the eye of the law. | P. C. 263, 


i [And the 
x cauſing the injury need not proceed from the immediate aſſault of the defendant : as where the de- 


ſencant threw a lighted ſquib into a market-place, which being toſſed from hand to hand by different 
perſons, at laſt hit the plaintiff in the face, and put out his eye; it was adjudged that this was action- 
ie as an afJault and battery. Per three juſtices, contre Blackſtone, J. Scott v. Shepherd, 2 Bl. Rep. 
Ws 3 Wii. 403. S. C. So if a perſon puſhes a drunken man againſt another, and hurts him. 
ort v. Lovejoy, coram Lee, Ch. J. Guildhall 1752. Pull. Ni. Pri. 16.] | | 


But to lay one's hands gently on another whom an officer has + Roll. Abr. 
! warrant to arreſt, and to tell the off:cer that this is the man he 540% _ 
rents, is not a battery. „„ e 

do if two by conſent play at cudgels, and one happens to Do c. 22. 
wrt the other, as their intent was lawful and commendable, in IR 
Mmoting courage and activity, it does not ſeem to amount to [But ſee 
1b. ttery, . the caſe of 
Boulter v. 


Cak, It Abingd:n affizes ceram Parker, C. B. who held that it was no defence to allege that 


Ve plaintifl and defendant fought together by conſent, the fighting itſelf being unlawful. Bull. Ni. 
16. ath ed. So if one licenſe another to beat him, ſuch licence is no defence, becauſe it is againſt 
* lence 0 * peace. Matthew v. Ollerton, Comb. 218.] 

VIV * 


80 if one ſoldier hurts another by diſcharging a gun in exer- Hob. 134. 
cle, this cannot amount to a battery, though if it be done with- 3 Abe. 
aut ſufficient caution, he is liable to an action at the ſuit of the [ Nothing 


ty injured. 
3 ble neceſſity 


1 ereuſe a treſpaſs, Dickenſon v. Watſon, Sir T. Jones, 205. Underwood v. Hewſon, Str. 595. 
. 467. 2 Bl. Rep. 895. „ 
ü R 2 90 
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244 Allault and Battery, 


Gibbons v. So if by a ſudden fright a horſe runs away with his rider, | 
4-861 Wt and runs againſt a man, it is no battery, and this may be given 0 
2 Salk. 637. in evidence on the gencral iſſue: but if it were occaſioned by | 0 
he bs a third perſon whipping the horſe, ſuch perſon would be the N 
8 5 + 3% treſpaſſer.] 0 
i 

| tu 

[ (B 2.) In what Manner they are to be charged. * 

N. 

Michell | HLE declaration cannot lay the aſſault on a day certain, and $ 
Coup, $23, en. divers other days and times +. for an aſſault is one entire in- 2 
dividual act, and cannot be laid with a continuando; and upon 55 

ſuch a declaration the defendant could not prepare himſelf with | 1 

a defence, becauſe he could not know whether the plaintiff meant WW ©: 

to go for one or twenty aſſaults, ls = .. 

Amyonv. In the King's Bench, where the action is by bill, the offence } 208, 
8 . 621. ſhould be charged poſitively, and not by way of recital, with a . 
( White whereas, Sc.: but this is not material in the Common Pleas (a), | "= 
. for in that court the writ being ſet out in the declaration, helps WW « : 
Douglas the want of a poſitive averment. . 3 


v. Hell, Barnes, 360. 1 Wil. 99. | 
Newman The plaintiff may lay in his declaration many things in aggta- 
re vation, for which be himſelf could not maintain an action; as} 

for making an aſſault upon his ſervants.” | 


Rufſel v. In an action by huſband and wife for a battery on her, per An 

mee 4 155 quod the huſband's buſineſs remained undone; on motion ine t 

a arreſt of judgment, the declaration was holden good, becauſe the een. 

2 Str. 1094. battery itſelf is actionable, and the per quod only aggravation; be 

and Heli ſaid he would not intend the judge ſuffered that to del . p. 

8 ; a priſon 

iven in cvidence. „ 13 

Weſtbrook The defendant gave in evidence that he was married to the ==: :: 

e pe plaintiff; and to encounter that evidence the plaintiff was pe ” 

i . 8 0 Es go” *? CD; 

79. mitted to prove that ſhe had another huſband living when 14 bn 

married the defendant.) | =_ 

| mis 

TEE | 1 ad wh an. 

(C) In what Caſes they may be juſtified, and whit fut 

f — 2 1 

Pleas may be pleaded to them, and herein of ths i 

Manner of ſetting forth the Juſtification. ap 

Utter 

- 1 | i 3 ue eds o 

Fide Hawk: J F an officer, having a warrant (5) againſt one who will not ſul nile 01 

P.C. . 1 himſelf to be arreſted, beat or wound him (e) in the en e 
204. All 


ſeveral to take him, he may juſtify it. So if a parent in a reaſon 
eithbrities manner chaſtiſe his child; or a maſter his ſervant, being actul 
there Tired in his ſervice at the time, or a ſchoolmaſter his ſcholar, | 
12 7M gzoler his priſoner, or even a huſband his wife; or if one col 
5uftifies un- fine a friend who is mad, and bind and beat him, r. in ſuchg 
„ fig . manner as is proper in his circumſtances; or if a man to 


rant, the A {word from one V ho offers to Kill another; or if a man ge 


Minion 0 
Me be n 
F taken 
4 for; 
mages : 
e action 


Aſſault and Battery, 245 


lay his hands on another, and thereby ſtay him from inticing a 


3 : production 
ly dog againſt a third perſon; if I beat one (without wounding him, of it is not 
s or throwing at him a dangerous weapon) who wrongfully endea- eee . 
b. yours with violence to diſpoſſeſs me of my land (d) or goods, or be returned 


of the goods of another delivered to me to be kept for him, and 3 ſhe- 
will not deſiſt upon my laying my hands gently on him and diſ- n 


. . 4 man YV, 
turbing him; or if a man beat, wound, or maim one who makes Woodcock, 


an aſſault upon his perſon, or that of his wife, parent, child, or dasz 
. * — x c ; 
maſter z or if a man fight with, or beat one who attempts to kill BER 


: l : ; battery can- 
any ſtranger; in theſe caſes it ſeems the party may juſtify the aſ- not in this 


if 


and nult and battery (e). caſe be juſ- 
e m- | F 1 | ; _ tified by the 
rere arreſt ; the def-ndant muſt either plead that he gently laid his hands on the plaintiff in order to 

upon ze him, and that he actually did arreſt him; as in Patrick v. Johnſon, 2 Lutw. 927. 3 Lev. 403. 
with |} tough that way of pleading has been doubted of; or that the plaintiff made reſiſtance, and was going 
nt t) reſcue himſelf, and by reaſon thereof he beat him in order to ſecure him: for though an arreſt im- 
Des 3 dies an aflault, yet it does not admit a battery; and. further, an officer cannot juftity beating a man 
3 without reſiſtance. Truſcott v. Carpenter, 1 Ld. Raym. 229. Williams v. Jones, Caf. temp. Hardw. 

Fence | 208. 2 Str. 1049. S. C. (d) Where the injury is a metre breach of a cloſe in contemplation of law, 
ith | i: defendant cannot juſtify a battery evitbou! a requeſi* ro depart 3 but it is otherwiſe where any actual 
wir 3 f violence is committed, for there it is lawful to oppoſe force wich force. Green v. Goddard, 2 Salk, 
AS (a), þ . 2 Inſt. 3:6. Seeman v. Cuppledick, Owen, 150. (e) So a churchwarden may juſtify taking 
| off the hat, or laying hands on a perſon who 1s diforderly in church, and turning him out for diſturb- 


helps | | | : Safe 
8 | g the congregation ; but it muſt be by a mollitèr manus impoſuit ; Howe v. Flanner, 1 Saund. 13. So 
the defendant may juſtify even a maibem, if done by him as an officer in the army for diſobedience of 
| orders, or other military offence ; and he may give in evidence the ſentence of a council of war upon 
a petition againſt him by the piaintiff; and if by their ſentence the petition was diſmiſied, it wili be 
1 aggra“ oncluive evidence in favour of the defendant, Lane v. Degberg, H. II W. 3. per 'Treby, C. J. 
ion; 3 WY . Pi. 194] oy, 
a To = 
And on an indictment the party may plead not guilty, and 6 Mod. r-2. 


her, fer 


otion in * the ſpecial matter in evidence; but in an action of treſpaſs (/) [ v 3 
; , . "iy 
cauſe the WY muſt plead it ſpecially. may eh 
-avation 54 aſe be either pleaded, or given in evidence under the general iſſue; but matter of juſtification muſt be 
hat 1 del Ke pleaded. Bull. Nj. Pri. 17. Co. Litt. 282. b. But where in an action for an aſſault and folle 


morifonment againſt the *aptain of a ſhip, who pleaded not prilty ; the defendant croſs-examined 
Molantif's witneſſes as to expreſſions uſed by the plaintiff, which would have juſtified the impriſon- 
den, they tending to create mutiny and diſobedience ; though this evidence was objected to, yet the 
ge aimitted it, holding what was ſaid at the time to be good evidence in mitigation of damages: tor 
ery thing which paſſed at the time was part of the tranſaction on which the plaintitF s action 
w tounced, and therefore he could not be ſurpriſed by the evidence. Bingham v. Garnault corom 
ur, J. London 1788. Eſpin. Ni. Pri. 317.] 


ed to tht 
Binds 


P , ; . > 
It is no plea that the defendant hath been convicted on an Bull. Ni, 
nüctment for the ſame aſſault, and paid a ſine to the king; for Lil. 16. 


and whay us tut is inſtituted for the private redreſs of the party injured. 1 Str. 68. 
„ rams 


I treſpaſs for aſſault and battery, the defendant juſtifies by a Blake v. 
r 10s iinpeſuit for due correction as his ſervant, and FRE, 

, dle 7 us | o . . ; ® - by 8 76. 
iu not ſul leads over, that ſince the time the plaintiff exoneravit et relaxavit_ , of. 
1 F 


1 Key, 661. 


ithout laying per ſcriptum ) to the defendant the ſaid matter: S. C. 
reaſonadl 0 this Plea it was ſpecially demurred for doubleneſs ; and the 

6 \chuall mon of the Court was, that it was double; for though the re- 

oY akin * be not tuſhciently pleaded, yet it is pleaded fo as iſſue may 

g if one col taken upon it, which will make it double. 

76. in ſuc . ormer recovery is a good plea, notwithſtanding ſubſequent Feiter v. 

18 fo , 85 for the conſequence of the battery is not the ground of 2 5 
man geg ion, but the meaſure of the damages. 
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246 Allault and Bat terp. 


Velv. 68. So if a battery be committed by ſeveral, and a recovery had 
againſt one, ſuch recovery may be pleaded in bar to an action for 
the ſame battery brought againſt another. | 

St. 21 J. 1. The defendant may plead not guilty within four years next pre- 

. ceding the commencement of the ſuit: but not guilty within jix 

v. Tidderly, years will be bad. 

2 Salk 423. | 

Co. 1 r. This being a tranſitory action, in which the time or place ate 

282. See merely inducement, the place cannot be traverſed without ſpecial | 

the ſtatute cauſe of juſtification, which extends to ſome certain place, as if | 


I. C. 8. 
3 em, a conſtable of a town of another county arreſts the body of a man 


powers juſ- that breaketh the peace there, he may traverſe the county, but he 
— mult not reſt there; he muſt traverſe all other places, ſaving inthe U 
to plead the town whereof he is conſtable. , 
general iſſue, and give the ſpecial matter in evidence. Rf 
os v. If the deſendant juſtiſes the aſſault and battery, he muſt cn. a 
2 Sal 63). File it, or, on demurrer, the plaintiff ſhall have judgment. f 
Ld. Raym. 38. S. C. z Wi 
Pendlebury Son aſſault goes to the whole declaration; but a juſtification in ſir 
hn 5 7h "2 any other way applies only to thoſe parts, which it particularly 11 
258, takes notice of, and is therefore bad; nor will a general trarerſe M 
Truſcott v. ag to the reſt ſupply the omiſſion. | | 
Carpenter, EE 
1 Ld, Raym. 229. Jerome v. Phear, Cro. El. 93. | _ 
f the 
Dr. Groen- To the vi et armis, battery, and wounding, the defendant f po 
. "wen, Pleaded not guilty; and as to the reſidue, juſtified; it was ob- 4, 
1 Ld.Raym, jected, that here was no anſwer to the aſſault: but the objection f judy 
472. was over-ruled, for the reſidue includes the atlault. 4 mad 
. v. In an action againſt a ſervant, if he pleads a juſtification in ip; 
gnoles defence of his maſter, he muſt plead it thus: & That the plan-] [ 
2 Str. 953, 5 plead it thus: n U 
So in the © tiff would have beaten his maſter if he had not interpote , bie. 
aryi i * © prout ei bene licuit.” For the ſervant can only ſtrike to pre. Sr 
fence of her vent an injury, not by way of revenge; and therefore where the away 
huſband, fervant pleaded, “ That the plaintiff having aſſaulted the maſter W Sor 
Bat, V- &«& his preſence, he, in defence of his maſter, ſtruck the plaintiff, 1 ive 
7 the plea was holden ill on demurrer, for the affault on thoY ra ſau 
Raym. 62. maſter might be over, when the ſervant ſtruck the plaintiff, ] Was þ 
=" po The plea of n afault admits an aſſault z and therefore whers tte Ja. 
e Will. 1) J the memorandum was generally of the term, and the plaintiff, 0! FR 
S. C. 2 Str. the defendant's failure in his plea,. went on and proved an ailaul fer in 
hy bee #2 on a day within the term, the Court held it well enough, for i trial; 
Guy v. Was unneceſlary for him to give any evidence at all, unleſs to 258 Te 
Kirchiner, gravate damages, and he ſhall not be nonſuited, becauſe 1 temp 
_ amendable by a new bill. If this come out on the n tle pla; 
**7* evidence, who has otherwiſe proved his plea, the defenda i |. 
ought to have a verdict, unleſs plaintiff prove another baten vs ad 
previous, which in ſuch caſe ought to be deemed the ound cefenda 
— tion of the ſuit.) | han. 
„ Fogg 2 Ss In an action of battery the defendant pleads that he ich t. 


Vent, 0. maſter of a ſhip, and that the plaintiff being his W 


Aſſault and Battery, 
4 ſervant in the ſhip, neglected his duty, and gave him ſaucy lan- 


KY guage, and that therefore moderate caſtigavit ; plaintiff replies non 
| moderate caſtigavit, and iſſue joined, and verdict for the plain- 
= tiff; and in arreſt of judgment it was inſiſted, that moderate caſ- 


tjgavit was not a pertinent negative, the proper iſſue being s- 


{erate caſtigavit ; but the Court held it well enough, eſpecially 
aſter verdict. | 


fix 


are In an action of aſſault and battery, and wounding, it was laid 
cial with a mutilavit & jiniflr? brach fregit ita quod uſum finiftri brachn 
38 1 amifit ; to this the defendant pleaded de ſen aſſault demeſne ; and 
man on demurrer it was ſhewn for cauſe, that this being a heinous 
it he battery, and amounting to a mayhem, he ſhould have ſhewn to 
a the | the Court that the aſſault was with ſuch violence, that he could 
not otherwiſe have defended himſelf but by maiming the plaintiff; 

and the pleading ſnouid have been, that the plaintiff mayhemaſſet & 

ö vulneraſſet the defendant ꝝñσ, Sc. But the Court held the plea 

i can. good, and that it was matter upon evidence, whether the affault 
were proportionable to the battery; for if it were not, the iſſue 

f would be tor the plaintiff, although the plaintiff did make the 

tion in | ſalt aſſault; for every aſſault will not juſtify every beating, but 
cularly Þ it muit be ſuch a one as may draw a probable- danger and fear 


raveric upon the perſon upon whom it is made. 

In aſſault, Sc. the defendant pleaded en aſſault demeſne, and 
the plaintifF replied, that he was ftanding at his gate, and that 
the defendant being on horſeback offered to ride over him, where- 
won he molliter aſſaulted the plaintiff in defence of himſelf, 
que eff eadem, &c. and on demurrer to this replication it was ad- 
judge to be ill, becauſe he thereby had confeſſed that he had 


made the firſt aſſault; for he ſhould have pleaded mollizer manus 
mp;ſuit to hinder the riding over him. 


fendant 
Was ob- J 


bjectuon } 


cation in 


he plan- n aſſault and battery, the defendant pleaded that he was 
terpolet, e bicd of the rectory of D. in fee, and that the corn was ſevered 
e to pre- bon the nine parts, and for that the plaintiff would have carried 
where 000 ny his corn, he ſtood in defence thereof, and kept the plaintiff 
; paaſter u rom carrying it away; ſo that the harm which the plaintiff re- 
plaintif asd was of his own wrong, Sc. The plaintiff replied de inju- 
lt 2 e 4 proprig abſq. tali cauſd,; and upon demurrer the replication 
intiftl. 


nas holden to be good, becauſe the plaintiff claimed nothing in 
wc land or corn, but only damages for the battery, which is col- 
iteral to the title; and therefore a genera] replication'was good z 


fore whe'Y 
laintif oc 


d an affaulſ for in a mere aſſault and battery, the poſſeſſion only can be ma- 
dugh, for N nal; but it is otherwiſe when the right may come in queſtion, 
nleſs to 48 lo a plea of fon affault, the plaintiff replied that the defendant 
ecaulc 1 cmpted with his whole force to beat and wound a horſe which 
deter de plaintiff had in his care; and that in defence of the horſe he laid 
defend 


ts h ? | ; P11 1 11 1 
us hands upon the defendant, prout ei bene [icuit : this replication 


* adjudged inſufficient; for it ought to have alleged that the 


? endant had actually beaten the horſe before the plaintiff laid 


cher batte 
he found 


hat he J 
x enter * 


. the defendant always alleges that the plaintiff made an aſ- 
t upon him, before he ſays that he defended himſelf, Oc. 


R 4 A mallitty 


nf ands upon the defendant; as in the plea of fon aſſault, in 


247 


S. C. Aubre 
and James. 


Sid. 246. 
Keb. 884. 
921. S. C. 
detween 
Danny and 
Lucy. 
Cockcroft 
v. Smith, 
Ld. Raym. 
177. 2 Salk. 
642. 


Lev. 282. 
Sid. 441. 
Mod. 36. 

2 Keb. 597. 
S. e. bee 
tween Jones 
and Treſi- 
lian. 


Taylor v. 
Markham, 
Cro. Ja. 
224. Yelys 
157. S. C. 
1 Brownl. 
21 $. I. Cs 


Shingleton 
v. Smith, 
2 Lutw. 
148 ls 
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248 Allignment. 


King v. A molliter manus impoſuit will include a battery where the 
1 cauſe is ſufficient; for to lay hands on another, againſt his will, 


. is a battery: it will not indeed be a defence for a wounding: 

Comb. 227. but if the battery be ſo outrageous, that a molliter manus impoſuit 

= c is not true, it ought to be ſpecially ſhewn by the plaintiff, elſe it 

Peppard. ſhall be a good juſtification. _” 

Lid. Where to a plea of /oz aſſault, the plaintiff replies mollitèr many 
impoſuit, and the parties agree in the time, there is no occaſion for 
an averment that it is the ſame treſpaſs, Oc.) 


For damages in this action, ſee tit. Damages, D. E.; and for 
coſts, tit. Co, B 3. 


(D) In what Manner they are to be puniſhed, 


Hawk. VERY perſon guilty of an aſſault or battery, is ſubject both 


P. . 26 . 1 P 0 A 5 ST. 
A eos Foc to an action at the ſuit of the party, wherein he ſhall render 


is not to be damages, Wc. and alſo to an indictment at the ſuit of the king, 
held to ſpe- wherein he {hall be fined according to the heinouineſs of the 


cial bail, 
unleſs the oftence, 


battery be grievous ; in which caſe the writ may be marked for ſpecial bail. Certh. 278. An action 


of aſſault and battery is within the ſtatute, inch gives no more coſts than damages. Vent. 256, For ; 


the penalty for aſſaulting a ſervant of a Knight or burgeſs in parliament, wide the ſtatute 5 H. 4. e. 6, 


For puniſhing thoſe who aſſault any coming to parliament, or to the king's council, 11 H. 6, e. 1. 
Concerning an aſſault on a privy counſellor in the execution of his offiee, 9 Ann. c. 11, For which 


vide tit. Feſony. For beating or challenging to fight for money won at play, 9 Ann. c. 14. and tit, 


Gaming, For the offence of aſſaulting in a church or church- yard, ſee 5 & 6 E. 6. c. 4. And that f 
church-wardens who whip boys tor playing in the church, or put off the hats of thoſe who fit there I 
with them on, or who gently lay thei: hands on an excommunicated perſon to turn him out, are not I 
within the ſtatute. Sand. 13, 14+ Sid. 301. For firiking within the king's palace, ſee Hack. 


P. Co 86. 


Allignment. 


A N aſſignment is the transferring and ſetting over to another | 
of ſome right, title, or intereſt in things, in which a third 3 
perſon, not a party to the afſienmert, has a concern and intereſt. 
How far the privity of contract is deſtroyed by the aſſignment, I 
and what remedies the parties may have againſt each other, is ſet} 
down under the head of covenants ; and therefore I ſhall hey 


only conſider, 


What Things are aſſignable. 


— 


Co. Lite A Poſſibility, right of entry, or thing in action, or cauſe 0 ; | 
ſuit, or title for a condition broken, cannot be granted orf 


Shin. 6. aſſigned over by law; for if this were permitted it would promo e 
1 | maintenance 


214. Roll. 
Abr. 376. 
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Allignment. | 249 
maintenance, and prove prejudicial to ſuch as, being able to con- pl. 7. 26. 
tend with thoſe with whom the original contract was, might find 5 2 
themſelves depreſſed by a powerful adverfary. | re 
titles, and actions may be releaſed to the terretenant, for this prevents ſuits and contentions. Lam 


pet's caſe, 8 Co. 48. a. ] 


But though a bond, being a cho/z in action, cannot be aſſigned Co. Lit. 


over ſo as to enable the aſſignee to ſue in his (a) own name, yet he 5 1 
has by the aſſignment ſuch a title to the paper and wax, that hie the = 


may keep or cancel it. | practice he 

may ſue for 
it in the name of the obligee, as his attorney; but there ſhould be an expreſs authority, inferted in the 
alignment, [The king was always an exception to this rule, and his aſſignee may ſue in his own name. 
Dy. 30. b. p. 208, Equity has ever protected aſſignments of choles in action, 1 Vez. 411, 412. 
za courts of law will now take notice of them; as, where the obligee had aſſigned over a bond, and 
zf:2rwards became a bankrupt, it was holden, that he himſelf might bring an action upon it, notwith- 
ſtanding the bankruptcy. Winch v. Keeling, 1 Term. Rep. 619. So it has been holden that in an 
ation brought on a bond given to the plaintiff in truſt for another, the defendant may, ſet off a debt 
due from the perſon beneficially intereſted in like manner as if the action had been brought by him. 
Bottimley v. Brooke, M. 23 GG. 3. C. B. Rudge v. Birch, M. 25 G. 3. B. R. cited in 1 Term 
Rep 621, and 4 Term Rep. 340. The aſſignment of a choſe in action is a good confideration for 
a promiſe: 1 R. Abr. 29. Sid. 212, T. Jones, 222.3 though the debt aſſigned be uncertain. 
Moulfdale v. Birchall, 2 Bl. Rep. 820.] 


Alſo in equity a bond is aſſignable for a valuable (5) confider- 2 Vern-595. 


ation paid, and the aſſignee alone becomes entitled to the money e 
© muſt be a 


lo that if the obligor after (c) notice of the aſſignment pays the confidera- 


money to the obligee, he will be compelled to pay it over tion paid. 
again. 3 Chan. 
8 Rep. 90. 


) 2 Vern. 540. But payment to the obligee without notice of the aſſignment, is good. Chan. 


Ca. 232. 


An aſſignee muſt take it ſubject to the ſame equity that it was as 
in the hands of the obligee; as if on a marriage-treaty the in- 527. * 
. A 7 4 4 _ 764. S. P. 
tended huſband enters into a marriage-brokage bond, which is af- 
terwards aſſigned to creditors, yet it ſtill remains liable to the 


lame equity, and is not to be carried into execution againſt the 
obligor. 


If the adminiſtrator of a conuzee of a ſtatute extends the 3 Lev. 312. 


lads, and a liberate is returned, and before entry or recovery of Swppens 
and Hun- 


tae pofſeſſion the adminiſtrator aſſigns his intereſt, the aſſignment ham. 

is void, for by the /iberate he has accepted the poſſeſſion, and is 4 Mod. 48. 
eſtopped to ſay the contrary z and then by ſuffering the owner of 1 
the lands to continue in poſſeſſion, this turns his poſſeſſion into S. C. . = 
wright, which is not aſſignable before the poſſeſſion be regained Skin. zoo. 


Ry S. C. 1 Show, 
ejectment or re- entry, or ſome lawful means. 25 C. 


lf there be a deviſe of a term to A. for life, remainder to B., 10 Co. 47. 


B. cannot in the life-time of A. aſſign his intereſt, becauſe he [But inte- 
reſts in con- 


las but a bare poſſibility, for A. may outlive the number of tingeney, 
Years, | | reſpeQting 
perſonal eſ- 
2 alhgnable in equity for a good conſideration. Goring v. Bickerſtaffe, 1 Ch. Caf. 8. Cookes 
— Sid, 188. Wind v. Jekyll, 1 P. Wms. 572. Kimpland v. Courtney, 2 Freem. 250. 
5. 24d ve Duffey, 9 Mod. 101. Higden v. Williamſon, 3 P. Wms. 132. Duke of*Chandois v 
Witt 2 P. Wms. 608. And a poſſibility, whether in real or perſonal eſtate, is tren{miiſible and 
Wie. * Sheriff v. Wrotham, Cro. Ja. 500. Pinbury v. Elkins, 1 P. Wms. 556. King v. 
bers, Ca, temp. Talb. 117. Chauncy v. Gray don, 2 Atk. 616. Peck v. Parrot, 1 * 00 
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Selwin v. Selwin, 2 Burr. 7731. 1 Bl. Rep. 231. 8. C. Dau ſon v. Killet, 1 Br. Ch. Rep, 119, 
Barnes v. Allen, 1 Br. Ch. Rep. 181. Moor v. Hawkins, 1 H. Bl. Rep. 34. Roe v. Jones, 1 H. B. 
Rep. 30. 3 Term Rep. 88.] | 


(a) Truſtee A perſonal truſt which one man repoſes in another, cannot he 
—_— (a) aſſigned over, however able ſuch aſſignee may be to exe- 
truſt. 4Inft, Cute it. „ ä | 
85. vide head of Truft; nor a guardian. Vaugh, 189. Whether a pawnbroker, by reaſgn of the 
ſpecial property he has in the pledge, can afhgn it, Q. & wide 1 Bulſt. 31. Owen, 124. 


ov" the army, can be aſſigned.] Se e, nc He . 

1 H. Bl. Rep. 627. (c) Lidderdale v. Duke of Montroſe, 4 Term Rep. 248. Flart v. Odlam, 3 Term 
Rep. 681. Contr. Stewart v. Tucker, 2 El. Rep. 1137. By 1 G. 2. it. 2. c. 14. 87. all affign- 
ments of ſeamen's wages are declared void. | | 5 


(5) Bar- [Neither the full (5) pay, nor the (e) half pay of an officer in 
52 


Several things are aſſignable by acts of parliament, which ſeem 
not aſſignable in their own nature; as promiſſory notes, by 
3 & 4 Ann. cap. 9. bail-bonds by the ſheriff, by 4 Ann, cap. 16. 
ef. 20. a judge's certificate for taking and proſecuting a felon to 
conviction, by 10 & 11 V. 3. cap. 23. /ef. 2. a baukrupt's effects 
by the ſeveral ſtatutes of bankruptcy. 0 


—— —— oe ec — 
— 


Aſſiſe. 


e th N (d) alliſe is a remedy which the law hath appointed for the 
and fig s- reſtitution of a freehold, of which the party has been dil 


cation of the Teiſed, and appears to have been in nature of a commiſſion to put 
e way the diſſeiſee in poſſeſſion by trial at one aſſiſes. 

o. Litt. : | 
153. b. 154. b. 159. b. It ſeems to have been of Norman extraction, wide Cuſtomier 16. and to 
have been introduced in the reign of H. 2. as a more eaſy and expeditious method of recovering | 
the freehold than was obſerved in the writ of entry; hence the writ of entry was afterwards caled a 
writ of entry in the nature of an aſſiſe. Vide Fleta, 214, 215. Glanwil ſays it was regale guodgam f 
beneficium clementia principis de concilio precerum prpulis indultum, Glanvil, c. 7. fol. 17. f 


Aſſiſes are now ſeldom made uſe of except for the recovery of | 
offices, being ſupplied by other actions leſs perplexed, and which 
yield a more expeditious remedy ; but as they are ſtill in force, it 
may be proper to conſider the nature of them a little, under the | 
following heads: 


(A) Of the Nature of an Aſſiſe, and the Form of 

the Proccedings on it. 
(B) In what Cafes an Afliſe lies. 20 
(C) What Seiſin is ſufficient to maintain an Aſſiſe. 
(D) How the Demandant muſt ſet forth his Title, | 


4 


W (4) Of the Nature of an Aſſiſe, and the Form of 
t be the Proceedings on it. 
EXE» |} 5 


A (a) are twofold. Firſt, an afife of a man's own poſ- F. N. B. 
of the 
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Charta, 


ſeffion, and that was called an aſſiſe of 2vel diſſeiſin, which 17, P 
was a commiſſion to the ſheriff to reſerve the tenements with the f. 1 85 
erin | chattels found in them, and put them in peace till a jury had tried (a) For aſ- ö 
the cauſe, who were by ſuch writ authorized to be returned at — EE F 
Tem the aſſizes by the ſheriff; and by the original practice in this , wide 4 | 
allign- - aſſiſe, the ſheriff uſed to take the tenements, together with the Co. Lit. 
chattels found in them, into his own pofleſſion, till the right was 7 
hem | tried; but becauſe this proved inconvenient, for that the ſheriff 5 R.2. c. 10. bl 
3, by | could not keep ſuch poſſeſſion, and turn it to the beſt advantage, e N We 
1 eſpecially where ſuch an aſſiſe was long in dependence, therefore , h | 
. the practice altered, and the tenant was continued in poſſeſſion [mY 
feds until judgment; and by ſuch writ the jury were empowered to 1 
inquire of damages, becauſe the ſheriff was to reſeize the chattels fo 
as well as the frank-tenement ; and therefore ſuch damages being bi | 
alleſied by the jury were awarded to the tenant-that recovered, as 0 
3 well as the frank-tenement. 2 
The ſecond ſort of aſſiſe is an aſſiſe of mortdance/ior, which F. N. B. il 
was, where the father, mother, brother, ſiſter, uncle, aunt, 353. oſt "M 
nephew, or niece died ſeiſed of the lands, and a ftranger abated; Booth, 206. lf 
then the heir had ſuch writ, and to ſuch writ was required an im- {a 
mediate deſcent, as from father to ſon, or from brother to ſiſter 0 
originally; and it ſeems by the ſtatute of Gloucefter, cap. 6. it Ef 
extended to uncles and aunts, nephews and nieces, becauſe "= 
N f abatements had frequently happened upon the death of ſuch re- 1 
| for the lations ; but the more remote relations were left to purſue their 1 
een dil writ of entry as at common law. | | 1 
n to put The firſt proceſs in this action is an original writ iſſuing out of Forthe form 6 
: Chancery, directed to the ſheriff, commanding him to return a 3 2 r | a 
16, andto Jury (who are called the recognitors of the aſſiſe). 197. 9 1 
N N bh +15, F. N. B. 178. Pooth, 210. 267. The demandant is to find ſurety to proſecute, and this | 1 
r © may do beſore the ſheriff, or in court, if the ſheriff returns that he hath not found pledges. {2 
pls 6 Booth, 267, | 1138 
” Aſliſes are to be taken in the King's Bench, or Common Pleas for F. N. B. | | 
_—_ ch! the county in which they fit, and for all others are to be arraigned 1,7 26 12100 
nd W * a in their (6) proper counties, but are to be adjourned for difficulty (% By. 5 1 
force, io the Common Pleas, as the court which has juriſdiction in all Mogra 1 


under the | vil actions. 
5 | c. 12. aſſiſes 

Ppoiated to be taken in proprio comitatu ; thereupon an adjournment in banco propter difficultatem, 

is siven; but it was held no adjournment could be made by virtue of this act, unleſs the jurors 
Powe, whereupon by Weſtm. 2. c. 3. an adjournment is given in caſe of a foreign voucher 
au afſiſe of Mortdanceſtor, within the equity of which are all foreign pleas, demurrers, and 


0 5 and proceedings, either before or after verdict in an aſſiſe. 2 Inſt. 26. 423. Vide Roll, 
. . ö ; 7 1 


Form of | 


1 
:- 
0 bly 
ww 
PR {#3 
"WR 
Ny _ 
. 
2 


· 


| Aſſiſe. : ade is (c) feflinum remedium, and to be (d) arraigned on the Style Reg. 


e writ is returnable, on which day the demandant is to (e) 60 wa 
a count, 


4 Tile, 


1 1 
1 
14 | 
43 
1. 
4 
1 
M 
bis 
1 1 
þ | 
p ? 
1 
k \ * 
N 
. 
N 
1 * Y In: * 
{ 1 . Q 
l 1141 
. 0 
"4 1 1. „ 
i 14 ; 
l 9 1 
þ 14 1 W 
1 
N . 174 [! 
14 4 
F | ff 
r 
mr 
"hs 
LEW 
enn 
3 ll” 
© RO 
' if Fn 
q wa. 
. 
1 . 
e 
1 1 . 
3 Via | 
„ 
7 . ; 
) 1. 
Fc. . 4 
ads * 4 b 
. 1 i j 
$87 | 
R. np + 
b R * } 
. 
1 
UV 1 BY 
n 
11 
5 10 8 
N 1 % it 
4 > 1 
Pp 
„ 
15 4 q 
© 4 q 
Ni 
"> i! 


= om — — 


CEE" 


. 5g power ores 


— mes 
_ 
2427.23 o —»*EL 


K. & came 
wage mfp gt ot —— —— —ä6— 
- 7 — 1 

— < — 

— IE IE 


— —— EY 
8 bay 1 
2 by were tres 
—— FF IE PIs * 


31 4o 


bes | Allile. 


called Feſ- count, and the (J) tenant is to appear and plead (g) inſtantly, 


tinum reme- 


= g unleſs the Court thinks proper to allow him an imparlance, which 
zun. . 


| Becauſe the it is ſaid cannot be without ſhewing good cauſe. 


tenant ſhall! not be aſſoined. 2. Shall not caſt a protection. 3. Shall not pray in aid of the king. 
4. Shall not vouch any ftranger, except he be preſent, and will enter preſently into warranty; ſo of 
receit. 5. The parol ſhall not demur for the nonage of the plaintiff or defendant. 8 Co. 50. 
Booth, 262. For the manner of arraigning an aſſiſe, wide 3 Mod. 273. Keb. 3. Comb. 194, 
(4) But where neither the recognitors nor plaintiff appeared on the firit day, the Court adjourned the 
aſſiſe to the next. Salk. 82. pl. 1. (e) Otherwiſe he will be nonſuit. Salk. 82. pl. 1. () If 
there be ſeveral defendants, and any one of them do not appear the firſt day, the aſũſe ſhall be taken 
by default againſt them. Salk. 83. (g) That the defendant may pray cyer of the writ and count, 


vide 2 Bulſt. 160. and ſhall have an imparlance to a ſhort day. Style's Reg. 88. But it muſt be on 
ſhewing good cauſe. Salk. 83. pl. 2. | 


Booth, 214+ When the plaintiff counts, the defendant may plead in (5) 
(+) and abatement, and (i) over in bar, or may take the general iſſue nul 
ſuch plea is | 


tory, though found againſt him, wide Finch of Law, 385. Dyer, 310. Jones, 413. Cro. Car, 520. 
(i) Muſt plead over in bar at the ſame time that he pleads in abatement. Salk. 83. pl. 2. 


Booth, 313, If the tenant pleads a plea, which ſhews that the aſſiſe ſhould 
not be taken, and ſuch plea is triable by a jury, the recognitors 
of the aſſiſe may try it, and then the afliſe is ſaid tranfrre in ju- 

" rata*, and the aſſiſe and record adjourned into the Common 
Pleas, | | b 

Booth, 214. If a flat bar be pleaded to the aſſiſe, and iſſue is joined there- 

upon, the jury never inquire of the /i or diſſciſin, but of the 
matter pleaded in bar, and of damages if the plea be found 
againſt the defendant. 

Vide Booth, Put if the defendant pleads a colourable plea, then they are 

Shy” to inquire of the fei and difſeiſen, which is called the taking the 

colourable àſſiſe at large. 


pleas, vide head of Pleas and Pleadings ; and where the aſſiſe may or may not be taken at large, 
10 Co. 90. Finch of Law, 416. Roll. Abr. 271 to 275. 


Roll. Abr. Alſo if an infant pleads a flat bar, and the bar is found againſt 

475 him, yet the aſſiſe ſhall be taken at large, becauſe the law not al- 
lowing the parol to demur in this action, which was fe/tinum re- 
medium, the ſciſin and diſſeiſin was inquired of, that the infant's 
whole title might appear before the court. 

Lide Booth, By Weſlm. 2. cap. 25. a certificate of aſſiſe is given, which is 2 

n writ for the party grieved, by a verdict or judgment given againſt 

2 inſt. 26. him in an aſſiſe, when he had ſomething to plead, as a record or 
releaſe, which could not have been pleaded by his baily; or when 
the aſſiſe was taken againſt himſelf by default, to have the deed 
tried, and the record brought in before the juſtices, and the 
former jury ſummoned to appear before them at a certain day and 
place, for a further examination and trial of the matter. 
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(B) In what Caſes an Aſſiſe lies. 


AN aſſiſe lies for any thing a precipe quod reddat may 2 Inſt. 4124 
be brought for at common law, therefore it lies for an $5 C 47; b. 
(a) office. 5 | (a) An aſſiſe 


| lies for the 
office of regiſtrar of the admiralty; for though their proceedings are according to the civil law, yet the 
right of their offices is determinable at the common law. 8 Co. 47. 2 Inſt. 412. S. P. Of the 
materſhip of an hoſpital being a lay fee. 11 Co. 99. b. Of the office of filazer. Dyer, 114. b. 
And if a man be diſſeiſed of parcel of the profits of an office, he may have an affiſe of that pes! 

$ Co. 49. b. 2 Inſt. 412. S. P. But for an office of charge and no profit, an aiſi> © 


$ Co 47. b. 49. b. 2 Inſt. 412. S. P. (See however pet D. 162.) An aſſiſe lies for a 
life az well as in fee. 8 Co. 47. a. : : 


It lies for one ſeiſed of lands, tenements, (5) rents in fee-ſim- (5) Does 
ple, tail, or for life, and for tenant by (c) elegit, ſtatute-mer- not lie of an 
chant, ſtaple, or tenant by recognizance in nature of a ſtatute- 1 
ſtaple. | Booth, 267. 

8 Co. 50. (e) By the ſtatute of 13 E. 1. c. 18. which ſee explained, 2 Inſt. 396. 


It lies of tithes, penſions, and other eccleſiaſtical duties in tem- Yide Co. 


poral hands; but of a rent iſſuing out of tithes barely, no aſſiſe 1 . 
lies. c. 7. Vaugh, 204. Fide Danv. 578, 579. 


There were at firſt but two forms of writs of aſſiſe of novel 3 411. 
a 4 — . ; : . ) 80 at 
7 either an aſſiſe (d) de libero tenemento, or (e) de communia f. hw 
E. 


i : a profit ap- 
prender the writ mutt be general de libero tentmento, and the plaint ſpecial. 8 Co. 47. Co. Litt. 159, 


Lecauſe no ſpecial writ is given by the ſtatute. Dyer, 83. (e) In ancient time they held themſelves 
ſtrictly to the forms in the regiſter ; and therefore becauſe there there was no writ of common of tur- 
bary, Cc. it was held no aſſiſe lay thereof. 8 Co. 48. a. b. 


The aſſiſe de libero tenemento did lie of houſes, land, rent, Or 2 Inſt. 4711. 
other things which lay in render, but for profits apprender, which (AJ) But 


conſiſted in capiendo, colligendo, habendo, recipiends & exercendo, ads 
F) no aſſiſe lay, but a quod permittat, in which there was great Weſtm. 2. 


delay, and they who had but an eſtate for life could not main» . 28. 2 

xy z ſpeedy reme- 
tam that writ. | | dyis zivenin 
ineſe caſes de proficuis, &c. in certo loco capiend Sc. An aſſiſe does not lie of a way over certain land, 
but a 90d permittat, for it is but an eaſement ; but otherwiſe if it were appurtenant to land. 8 Co. 46, 
34 All. 13, For an aſſiſe a ſovent diftires, wide Keilw. 20. 2 Inſt. 413, 414. F. N. B. 178. 


(C) What Seiſin is ſufficient to maintain an Afliſe. 


A the writ of aſſiſe reſtores the party to the actual ſeiſin of 27. 2 Roll. 
his freehold, for ſo are the words of the writ, 8 tene- Abr. 463. 


nentum illud ſeiſiri, c. conſequently the party that brings this 


writ muſt found it upon an actual ſeiſin, which he has been 


8 of, for otherwiſe this remedy is not commenſurate to his 
E. a 


Therefore if there be lord and tenant by rent-ſervice, and the Lit. ſedt. 
od grants the ſervices to another, and the tenant attorns by a 565. Co. 


penny, Lit. 315—-— 
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- diftreſs was taken; becauſe ſuch return is an abſolute condemnation of the pledges; and being given 4 


254 Alliſe. 


4 Co. 9. penny, this being given by way of attornment, is not ſufficient 

10 Co. 127. ſeiſin to ground an aſſiſe on; ſecus if the penny had been given by 
way of ſeiſin of the rent. 

Fide Roll. If the leſſor dies, and after the leſſee for (a) years is ouſted, 

85 27% the heir of the leſſor ſhall have an aſſiſe of novel diſſeiſin, and not 

Kelw. 110. Of mortdanceſtor, for the leſſee's continuing in poſſeſſion after the 


(e) If tenant death of the leſſor, was in right of the heir. 
at will be | 


ouſted, the leſſor may have an aſſiſe. 21 E. 3. 34. 

Kelw. 109. If a man leaſes for years, the remainder over in fee, and after 
the tenant for years is ouſted of his term, he in the remainder 
may have an aſliſe, becauſe the freehold was in him at the time of 


the diſſeiſin. | : 
Roll. Abr. The taking of 3d. of A. for a capias againſt B. is a ſufficient 
270. ſeifin of the office of filazer de banco. | 


2 Lev. 108. If one be committed by the Houſe of Commons to A. who 
Dress and before and long after was in poſſeſſion of the office of ſerjeant at 
Nortolk. arms to the houſe, and the priſoner compounds with B. for the 
fees, and gives him twenty ſhillings, this is a good ſeiſin of the 
office by B. for he cannot be diſſeiſed thereof but at his election; 
adjudged, and held likewiſe, that proving that B. being in the 
lobby of the Houſe of Commons, took hold of the door of the 
houſe, and laid his hands upon the mace, then being in the hands } 
of A. to take it, but hindered by A., was good evidence both of a | 
ſeiſin and diſſeiſin. 5 i 
Lev. 108. The ſerjeant of the mace to the Houſe of Commons in an action 
(5) If duc upon the caſe for a diſturbance, recovered damages; and whether | 
0 d ſuit of this was a ſufficient ſeiſin, the damages being recovered in | 
court, and (5) ſatisfaction of the fees, and he then being out of poſſeſſion of 
the _ . his office, was doubted; ſome of the judges inclining one way, 
eee and ſome the other; and it was intended to have been found ſpe- } 
againſt him, cially; but the plaintiff being unwilling to ſtand to it, was non - 
fufficient ſuit. | 


ſeifin of the ſuit, becauſe the damages are given as an equivalent, and in ſatisfaction for the ſuit $ 
4 Co. . b. So if a return irrepleviſable be awarded, that is a good ſeiſin of the rent for which the 


as an equivalent for the rent, ſhall be looked upon as the rent itſelf, 4 Co. 9. b. 2 Roll. Abr. 464 1 


(D) How the Demandant muſt ſet forth his Title. 


Dyer, 84. [5 is a common learning, that in an aſſiſe the (c) plaint (d) need F 


21 _ not be ſo certain as in other writs, becauſe the judgment is to 


>fliſe is as a (e) recover per viſum recognitorum; and if the plaint be but 9 
count . (J) certain that the recognitors may put the demandant in pol⸗ 
l ſeſſion, it is ſufficient. | T5 
muſt ſet forth ſeiſin and diſſeiſin within 30 years, purſuant to the ſtatute 32 H. 8. e. 2. Booth, 218 
(4) Stile, 30. Like point per Roll. Ch. Juſt. (e) So though by default, and the damages releaſed 4 
for by intendment they had the view before the aſſiſes. 2 Bulſt. 159. Godb. 247. Cro. Jac. 334Y 
(But a plaint de uno tenemento is not good. Stile, 77. (It is uncertain, being a genus.) But in 4 
alſiſe the plaint may be de annuo redditu unius robe wel 208: Dyer, 84. 


1 


E 33. In an aſſiſe of rent in D., the tenant cannot plead that in tb 
* _ ſaid county there are (g) two D., without any addition * 
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diſtinguiſh them, becauſe the plaintiff ſhall recover per uiſum ju- England. 

ratorume | | : 2 [) 8o if 
two D. 's, and none without addition, per Dyer, 84. . 

In an aſſiſe for an office newly erected and conſtituted, the de- 8 Co. 49. 
mandant in his plea muſt ſhew what fee or profit is granted for Webb'scafe. 


the exerciſe thereof, for this office cannot have a fee or profit ap- 
purtenant to it, as an ancient office may; and for an office with- 
out fee or profit no aſſiſe hes. | | 
But in an aſſiſe for an ancient office, the demandant in his plaint 8 Co. 49. 
er need not ſhew what fee or profit is belonging to it; for it ſhall be 
er intended there is ſome fee or profit. | | 
of In an aſſiſe for a rent-charge or ſeck, the demandant (+) muſt Jenk. 42. 
make a title in his plaint, otherwiſe in an aſſiſe of land, for there (b) Oo | 
ent poſſeſſion without any other title is (i) ſufficient. „ wk. 
| S,P, 1 Sid. 203. (i) Where in a writ of entry in nature of an aſſiſe, the demandant counted 
vho of a gift in tail to Himſelf, and of his ſeifin and diſſeiſin; but was compelled to declare upon 
t at a ſeifin and diſſeiſin only, becauſe that was the ancient form, Jide 2 Ander. 100. 
the 25 0 DEAT, 
he In an aſſiſe for a portion of tithes, the demandant in his plaint Dyer, 85. 
| make a tit] he ſeifi ly 1 ſuffici adjudged. 
zon; mult make a title, tor the ſeinn only is not 1iumcient, no more 
| = than in the caſe of a rent, or other profit in the ſoil or fee of an- 
. . . . 
r the other which commences againſt common right; for in all theſe 
ds nſes of neceſſity the commencement thereof muſt be alleged by 
I a bim who will make title. thereto, whether he be privy or a 
ſtranger; for it is againſt reaſon to charge the inheritance 
dio freehold of another, without ſhewing ſome ſubſtantial founda- 
\ether Wl © thereof. ; | 
ed in | In afſiſe for an office, the demandant in his plaint muſt ſet 3 Mod. 373. 
- of WW th a title, | edna, 
ion t ln | | Lenthal ; by 
e way, } mich book it appears, that the demandant not being ready to ſet forth a title, the aſſiſe was adjourned 
55 3 til the next day, when he appeared and ſet forth a title, and proceſs was prayed againſt the defend- 
ad pe- ats 3 but by Salk, 82. S. C. the demandant was nonſuited the ſecond day for not counting; and 
15 non- de Court told him he might bring a new aſſiſe. Comb. 273. S. C. and the plaintiff nonſuited. Yide 


J Her, 114. pl. 63. 149. pl. $1. 152. pl. 9. 8 Co. 45. b. See 10 Mod. 125. 
r the ſuits 3 | 

which dhe : 
ing Siren 
Abr. 467. 


Title. | 
(d) need J 


ent is to 

1 
Je but ſo 3 
t in pol 1 


Aſfumplit, 


bk umpſit is an action the law gives a party injured, by the 8 Co. 92. 


dane 1 breach or non- performance of a contract legally entered rar _ 

0. Jac: 334 W: It is founded on a contract, either expreſs, or implied by 2 — 

) Bot i aus and gives the party damages in proportion to the loſs he has of this ſpe- 
cd by the violation of the contract. cn a 

In che tion is very 


2ccurately traced in the third and laſt volumes of Mr. Reeves“ Hiſt. of the Law.] 
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256 Allumpüt. 


Salk. 23. But here it muſt be obſerved, that the law diſtinguiſhes between 
8 a general indebitatus aſſumpſit and a ſpecial aſſumpſit; for though 
Fo, foung. they come under the denomination of actions on the caſe, and 


ation for the party is to be recompenſed in damages alike in both, yet the 


ee 6h firſt ſeems to be of a ſuperior nature, and will lie in no caſe but 


much more where (a) debt will lie; but for a particular undertaking, or col- 
plauſible to lateral promiſe to diſcharge the debt or duty of another, a ſpecial 
4 e ang aſſumpſit muſt be brought. | 


where debt h 
Hes an action on the cafe ought not to be brought.” And that was the point relied upon in Slade's 
caſe, 4 Co. 92- but the rule then ſettled and followed ever fince is, & that an action of aſſumpſu 
will lie in many caſes where debt lies, and in many where it does not lie. Per Ld. Mansfield, 
72 Burr. 1008. ] | | 


Under this Head we-will conſider, 


(A) In what Caſes an Aſſumpſit is the proper 


Action. | 

(B) What Words create ſufficient Certainty in a 
1 | 

(C) What is a ſufficient Conſidaration to create an 
Aſſumpſit. 


(D) Where the Conſideration ſhall be ſaid to be 
executed, or continuing. | 

(E) Where the Promiſe ſhall be void, the Confi- 

I deration being againſt Law. 
(F) Where the Conſideration and Promiſe ſhall be | 

ſaid to be ſufficiently ſet forth and averred. 


(G) What may be pleaded as a good Diſcharge 
and Performance of the Promiſe. 


(A) In what Caſes an Aſſumpſit is the prope 
Action. 


Oro. Jae. 69. IF A. and B. having dealings with each other, make up " 
3 of accounts, and B. is found in arrear, and promiſes to Pay - | 
Roll. Abr. balance, an aſſumpſit lies againſt him, and 4. need not bring 


7. S. P. a writ of account. 


Roll. Rep. 
2396. Moor, 8 54. 3 Bl. Com. 162. | : 5 
Salk. 9. So if A. gives (5) money, or delivers goods to B. to merc ; 
Pl. 1. diſe therewith, and B. promifes to render an account, ofſum 
1 bi * lies on this expreſs promiſe, as well as account. 


. duty 
jected that a ſum of money given to merchandiſe with, could not be demanded of = gu” 
Will he had neglected or refuſed to apply it according to the truſt, held, chat it Was 4 e Salk 


feen Salk. 9. pl. 2. If a man receives. a ſum of money to lay out to a particular uſe, and lays out part of it 
h xccordingly, an action of account only lies; but if no part of it is lald out, an afſumpfit lies. 2 Show. 

"ot 301. pl. 304. Ruled on evidence by Juſtice Font, in the abſence of the chief juſtice. Vide head of 

an Account. | 

or So if a tenant, being in arreat for rent, ſettles an account Roll. Abr. g. 


of the arrears with his landlord, and promiſes to pay him the B70. #- 


8 X ; . x count, 8. 
0 ſum in which he is found in arrear, an afſumpfit lies on this Raym. art. 
28 promiſe. | | / 75 bes Br. 
a a | ide Style, 
Slade's 111. 283. Cro, Jac. 602. A diverſity where the account was for rent alone, and where for that 
oſſunpſi inter alia, and wide Allen, 73. Style, 473. 2 Lev. 110. Vent. 268. where it is ſaid, that the 
ansficld, account alters the nature of the debt. 


But if the obligor in a bond, without any new conſideration; Roll. Abr. 8. 
2s forbearance, Sc. promiſes to pay the money, an aſſumpfit will Hutt. 34+ 


not lie, but the obligee muſt ſtill purſue his remedy by action of 2 
debt (a). 155 | | 


contra. 


roper 


2. | () Where- 
ever a man reſorts to a higher ſecurity, the law will not raiſe an aſſumpfit,> Touſſaint v. Martinnant, 


2 Term Rep. 100. So a promiſe by a defendant to pay a judgment debt obtained againft him, in con- 
F4eration that the plaintiff would ſtay execution thereon, is no ground for an aſſumpfir, for it is turning a 
judgment debt into a debt upon ſimple contract. But the promiſe would be ſufficient if made by a third 
perſon. Anon. Cowp. 129. Aſſumpſit may be maintained on an expreſs promile to pay the balance found 
cue on the ſettlement of accounts upon the diſſolution of a partnerſhip, notwithſtanding a covenant in the 
articles of co-partnerſhip to account and pay the balance, and that notwithſtanding moſt of the items in 
uch ſertlement relate to partnerſhip tranſactions. Foſter v. Allanſon, 2 Term Rep. 479. Moravia 
„ Levy, Thid. 483, notes. And the mere taking of a pledge by the lender of money for his ſecu- 
tity, will not preclude him from reſorting to an ſſumſſit; for, to diſcharge the perſon of the borrower, 
tiere muſt be a ſpecial agreement to ſtand to the pledge only. South-Sea Company v. Duncomb; 
2 Str. 919. Where the obligor of a reſpondentia bond by indorſement thereon agreed to pay it to any 
| | eſizre;, it was determined that the aſſignee might maintain a general a//umpfit for it. Fenner v. Meares; 
Conſi- 2 Hl. Rep. 1269. ] 


So if a man leaſes for years, reſerving rent, an afſumpſit will Roll. Abr. 7. 


tot lie, becauſe it ſavours of the realty. So though 


| the leaſe be 
Ketermined. Roll. Abr. 7. Q: If there be an expreſs promiſe to pay tlie rent? and ide Cro. Car. 343. 


Mie, 463. Sid. 279. 2 Keb. 8. Lev. 179. and 3 Lev. 150. where it is reſolved, that on an 
trels promiſe (where there is no deed executed under ſeal) aſſumꝑſit will lie, but not on a promiſe in 
ww, Vide Roll. Abr. $., where it is held clearly, that an aumpfit will lie on 4 promiſe to pay a ſum 
n groſs, [Where the demiſe is not by deed, the landlord is empowered by“ ftar; 11 Geo: 2. c. 19. 
14. to bring the action for the uſe and occupation; and if in evidence on the trial, any parol demiſe, 
it any agreement (not being by deed) whereon a certain rent was reſer ved, ſhall appear, tht plaintiff 

al not, therefore, be nonſuited, but may make uſe thereof as an evidence of the guantim of damages 
bbe recovered. . Before the above ſtatute was paſſed, it was holden that this action was maintainable 
for uſe and occupation, where there was no ſtipulation for any expreſs rent, Maſon v. Welland, 
Kin, 238. 242. S. C. in 3 Mod. 73. by the name of Maſon v. Beldham. It ſeerhs, from the 
Tzument, though not directly Rated by the reporters, that there was a demiſe by ceed in this caſes 
t no particular rent reſerved. ] 


If 4. is poſſeſſed of a term for years in certain lands, under à Leon. 43. 
tertam rent, the inheritance whereof is in the wife of B., and 

„im conſideration that B. will procure A. to aſſign this leaſe 

b bim, aſſumes and promiſes that he will pay the rent to B. 

Wing the remainder of the ſaid term; if B. accordingly dogs 

cure A. to aſſign, and the rent is afterwards arrear, B. upon 

"3 promiſe may have an action againſt C. in his own right, nots 
itftanding the rent grew due in the right of his wife. 

1 | 


* 1 7 133 


Pee" * 


* y. : | 0 
1 ny ſtatute ſeems to have eſcaped the recollection of the late Vinetian profeſſer, in his comment on 
*Kcies of action. See 3 Wooddeſ. 152, 3» 
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Allumpltt. 


Cro. Jac. If in an action on the caſe the plaintiff declares gued Jocafſet to 
598. the defendant a certain warehouſe, the defendant promited to 
pay 85. for every week he occupied the ſame, and avers that che 
occupied the ſame for 27 weeks, and had not paid, Sc. the 
action lies, for this is not a rent, but a mere promiſe in conſider- 
ation of the occupation. 
3 Lev. 261. If a lord of a manor aſſeſſes a fine upon a copyholder for his | 
. admittance, and dies, his executor upon the get in law may | 
Garret, bring an action for it, becauſe it depends not upon the inherit- l 
3 Mod. 239. ance, but is qugſi a fruit fallen; adjudged by three judges againſt 
1 Show. 35. Holt, Ch. Juſt. who ſaid, that it being a duty ariſing out of an b 
. inheritance, cuſtom and tenure, it was not fit to be thruſt into a 
— 90. declaration in an afſump/it. Gn hn . | 
[Evelyn v. Chicheſter, 3 Burr. 1717. Whitfield v. Hunt, B. R. Hil. 24 G. 3. Dougl. 727, ( 
in not.] | h; 
2 Lev. 174. An indebitatus afſumpſit (a) lies for money due by cuſtom for 
3 ſcavage: adjudged upon a ſpecial verdict, by which it was found, 
Gory. that the ſum demanded was due by cuſtom, but that there was no 
Darth. 92. expreſs promiſe to pay it. 


S. C. cited 
as good law, 
ariſes out of 


the city are confirmed by parliament, and ſo this is a duty by record. An aſſignee of commiſſioners 
of bankrupts may bring an uit, and yet the debt is afſigned by virtue of an act of parliament. 
Vent. 298. fer Cur'. 3 Keb. 677. 
2 Wil. 95. Seward v. Baker, 1 Term Rep. 616. adjudyed in the laſt caſe on a ſpecial demurter.] 


Rann v. 
Green, 
Cowp. 474. 
Dougl. 402. 


Brown v. 
Bullen, 
Dougl. 407. 


Crawford v. 
Whittal, 
Dougl. 4. in 
not. 
Debray 

V. Adair, 
Sirtings af- 
ter Eofter, 
4 G. 3. 
cited in 4 
Term Rep. 
343 · 


Afarrio! v. 


though the duty might be ſaid to be the inheritance of the lord mayor: but per Holt, it 
things in the perſonalty. Vent. 398. S. C. adjudged; though objected, the cuſtoms of | 


(2) That it will lie for tolls, ſee Mayor of Exeter v. Trimlet, | 


[An action of afſump/it is maintainable, where the demand 
ariſes by virtue of a publick or private act of parliament. 
arguend. Bell v. Burrows, C. B. E. 5 G. 3. Bull. Ni. Pri. 129. 


An indebitatus afſumpfit lies againſt the aſſignees of a bankrupt 
for a creditor's ſhare under an order of the commiſſioners for 3 
dividend. 1 . 

An indebitatus aſſumgſit may alſo be maintained on the judg- 
ment of a foreign court, without ſtating the original cauſe of 
action. 5 

Debray, an officer, drew a bill on the agent of a regiment 
payable out of the firſt money which ſhould become due to hin, 
on account of arrears or non- effective money. The agent did 
not accept the bill, but marked it in his book, and promiſed] 
to pay when effects came to hand. Debray dying before the bil 
was paid, his adminiſtratrix was allowed to maintain an action 
for money had and received againſt the agent, Lord Mansfield 
conſidering it as an aſſignment for valuable conſideration v. 
notice to the defendant. | 

An indebitatus afſumpſet will not lie for money lent to 2 third 


Lifter, 1 h i : The 
> Wilk. 141. perſon at the requeſt of the deſendant.] Yom 
Bucher v. Andrews, 1 Salk. 23. 15 55 
' . - . Ms 4. 
> Leon. 179. If a man by grant of the king hath fines pro licentid con ul lach : 
2 Vent-175- gaudi, and one will not pay a fine, he may have an indepitais «May 
S. C. cited. 5 pay 7 may upon a 


Himpſit for it. 4 
ugh Neithet 


0 Neither debt nor a general indebitatur offirmpfit will lie againſt Hard. 48s, 1 
0 the acceptor of a bill of exchange, for his engaging is but a col- 2 11 1 
he lateral promiſe, on which a ſpecial action on the caſe lies, 2580 E 1 
he founded on the cuſtom of merchants: but debt on a general inde- indebitaras U 
” titatus may be brought againſt the drawer (a), as for money re- Renn ue» 1 
: ceived for the uſe of the party. | Lond k 
his | | | 1 Mod. 28 f. E 
nay 1 Ventr. 152. 8. C. 1 Freem. 14. S. C. 1 Lev. 298. 8. C. 2 Keb. 695. 713. 758. 822. S. G. 5 
tit Hard's caſe, Salk. 23. S. P. agreed. 2 Lutw. 1594. S. P. agreed. 1 (2 Hodges v. Steward, 1 
1 Salk. 125. 12 Mod. 347. S. C. Skin. 346. Morg. Prec. 548. a declaration by adminiftratrix of 9 1 
unſt payee againſt drawer of a promiffory note. So Ld. Mansfield held, that it may be brought by an indorſee- 'Þ 
an gainſt the perſon who indorſed it to him. Kiſſebower v. Tims, B. R. E. 22 G. 3. Bailey, 47.1 | | 
8 Alſo if A. delivers money to B. to pay over to C., and gives Vent. 153. | 
1 C. a bill of exchange drawn upon B., and B. accepts it, C. may CO 1 
| have an indebitatus aſſumpſit againſt B. (b), as having received mo- received. 1 
ney to his uſe, but muſt not declare only on the bill of exchange Roll. 2 i 
| | 2. 1 
A. aecep ted. 9 title Mercbant and „ ö | 
n A. being indebted to B. for brocage, and B. indebted to C. Iſrael v. b; 
for money lent, B. gives an order to A. to pay C. the money Dy 1 
Halt, k | due from A. to B. (the order not expreſſing how much, the Rep. 239. F 
_ quantum being then unaſcertained) ; whereupon C. lends B. a fur- | Y 
lament tier ſum : the order was afterwards accepted by A. It was 1 
Time, holden by Lord Loughborough, Ch. J. Gould and Heath, J., Wil- A 
rer. n J. diffentiente, that C. might maintain an action for money 8 1 
gemand WW 'ad and received to his uſe againſt A, : but the whole Court con- a 1 
8 | curred in thinking that an action could be maintained on the in- | 
mul comp tafſet, | : 
An action for money had and received will not lie for ſtock, RO 
bankrupt v. Deviſme, 5 Burr. 2589. 2 Bl. Rep. 684. 8. C. 
2 5 
rs for Where a man has received money for the transfer of ſtock to Dutch v. 
me julg: K made at a certain day, and fails therein, an action for money 7 
cauſe ei ad and received will he againſt him for the difference- money or 2Burr. 1011. 1 
damages ſuſtained by not transferring the ſtock at the limited | tl 
regiment time; but in ſuch action more than the conſideration- money 1 
le to bim, cannot be recovered, 3 | OD i 
agent d | Where money has been paid on a contract to transfer one —ů— 9 
* miſe qecies of ſtock, and the party contracting to do ſo transfers Fa, 1 
re the vill I ncther ſpecies, an action for money had and received will lie to 1 ; 
"an achen i eer back the whole conſideration- money. ; | 9 
4 Mangel An aſumpſit is a proper form of action where there has been * v. 4 
"ation vi a expreſs warranty, but a warranty cannot be tried on a count D . 1 
| or money had and received only. SDS Pow ©, F 
to 2 third Wells, Cowp. 818. 9 


The plaintiff declared upon an indebitatus aſſumpſqt for 201, quas 3 Lev. 118. 
el ſlviſſe d br 7 , - | | p 5 h 5 Eggleton 
4 ebꝛiſſet pro denar per ipſum ad (c) jocum vocat chartas 
ficta g d , "#6 and Lewin. 
CE efendente per queren“ lucratꝰ & acquiſit: and whether (e) Whers 
den 2 general indebitatus lay for money won at play, dubitatur, an indebita- 
en a writ of error in Cam. Scacc. upon a judgment by default; nut for 
and th | ; ole 6 brought for 
ough a caſe was cited wherein in B. R. 32 Car. 2. it had 201, wen at 


S 2 : been 


entid con 
indebitutus 


Neitheſ 
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And where have been a ſpecial aſumpſit, the money being received by ſpecial 


| n game been adjudged that ſuch action lay, and the greater part of the 


called Ha- juſtices now inclined to be of that opinion; yet ſome of them 


d . f i 
Vent. <a ſaid, they would give no more encouragement to ſuch actiom 


it was ad- than needs mult. 


Judged it 


lay, and that it might as well as if pro opere and labore. Vide Salk. 23. and title Gaming, 


2 Lev. 252. An indebitatus afſumpſit lies for 201. forfeited by the ordi. 
Barber-Sur- nances and conſtitutions of a company, for not ſerving in the 


geons of | office of ſteward of the company, according to a by-law by them 
Pelſon, ad- made. | 


judged upon demurrer. 


Rex v. [It lies by a perſonal repreſentative for the arrears due on a com- 


uf E poſition for ſmall tithes, and for the profits of a donative (a) be- 
i Term fore, and of a perpetual curacy (6) after the biſhop's licence.) 
Rep. 403. (a) But gu. If the donative have been twice augmented, whether the licence be not ge- 


ceſſary? 1b, (5) Powell v. Millbank, 1 Term Rep. 399. n. 


2 Mod. 260. If the king grants the oſſice of comptroller of the cuſtoms to 
—_— A. and B. durante beneplacito, and A. dies, and afterwards the 
upon a ſpe- 
cial verdict . A : . . 
between ſurvivorſhip exerciſes the ſaid office, and receives the profit there. 
Arris and of, C. may have an indebitatus afſumpfit for ſo much money had 


Stukely. 8 . 


127. 2 Lev. 245. S. P. between Howard and Wood, where the defendant, under pretence of title, | 


received the fees belonging to the plaintiff, as ſteward of a court baron. 


2 Mod. 263. So if one receives my rent under pretence of title, I may hare | 


yer gar an indebitatus aſſumpſit againſt him (c). | | 
that wherever an account lies, an indebitatus will lie. [(c) But Q. Whether, when the defendant claims 
title, an action of aſſumpſit for the rents received will lie againſt him? Wilſon, J. in ſuch an action, 
nonſuited the plaintiff; and was of opinion that the mode of proceeding was either by ejectment; d 
in caſe that could not be brought, by an action againſt the tenant for the rent wrongfully paid by bin 
to the perſon not entitled to it. Cunningham & Ux. v. Lawrents, Clk. Worcgfler Spring Aſhes 
1788. An action for money had and received will not lie to recover back money paid for the releaſe 
of cattle domage feaſant, though the diſtreſs were wrongful ; for various rights and queſtions may ariſes 
which the defendant cannot in ſuch an action be prepared to meet or controvert. Lindon v. Holpeh 


Cowp. 41 4+ ] 


Salk. 27. A. took out adminiſtration to a perſon ſuppoſed to hie 


Ar pra . died inteſtate, and appointed J. S. his attorney, who received 
len at Guild. money, Ec. and paid it to the adminiſtrator; afterwards 3 


hall, ceram will appearing, the letters of adminiſtration were called in, a 


Trevor, Ch. the executor brought an indebitatus afſumpſit againſt the attor- 
Juſt. [See : : 1 for hi 
Zentra Pond ney; Who objected, 1. That he acting only as attorney for him 


v. Under- who in fact was adminiſtrator, the receipt of the money was not 


wood, 2 Ld. his, but the adminiſtrator's: and 2dly, That the action ought to 
Ray m. 1210. 


money is authority, and that expreſsly to the uſe of another. But the 


e clay Court held, that the authority being void, it was a receipt of o 


agent, the much money for the uſe of the plaintiff on an implied contract, 
action to re- for Which an indebitatus afſumpſit well lies. 

aover it ; , 

back ought to be againſt the principal, unleſs indeed it has been paid mala fide, or under notice. Lai 
Windfor's caſe, 4 Burr. 1984. It will not lie againſt a revenue- oſficer for an over-payment, * oo 
has paid it over. Whitbread v. Brookfbank, Cowp. 69. Greenway v. Hard; 4 Term Rer. ” 


king grants the ſaid office to C., and yet B. under pretence of | 


— 


In the eaſe of Campbell v. Hall, which was an action againſt a cuſtomhouſe-officer to recover 
back ſome duties, the duties were allowed by the attorney-general to remain in the officer's hands for 
the purpoſe of trying the queſtion with reſpect to the right of impoſing them. Cowp. 204. Where 
money had been paid to the clerk of a company, who had paid it over to the company, but not entered 
it in his books, Pratt, C. J. held that an action would not lie againſt him for it; but if he had not paid 
it over, it would have lain againſt him or the company. Cary v. Webſter, 1 Str. 480. Buller v. Har- 
riſon, Cowp. 565. The depoſit- money paid to an auQtioneer, whether paid over by him to his 
principal or not, may be recovered in an action againſt him, upon objeRion to the title, or con- 
cealment of circumſtances. Borough v. Skinner, 5 Burr. 2639. ] 3 


ons 


drdis | 
the [But an authority given by a Court having competent juriſg Allen v. 
them diFien (a) is not a void authority, though it may be afterwards Dundas. 
vacated : therefore an action for money had and received will not 3 5. 
le, to recover back money which has been paid to an executor who (a) Upon 
com- has obtained probate of a forged will, notwithſtanding the pro- this Prin- 
3 2 =. ciple money 
a) be- bate be afterwards declared null, and adminiſtration be granted to paid upon a 
. the inteſtate's next of kin. But if the ſuppoſed teſtator be living judgment, 
not ne- at the time of granting the probate, ſuch action will lie, for in Temards 
| 3 : . : reverſed for 
that caſe the authority is void, the eccleſiaſtical court having 10 error, can- 
juriſdiCtion. | | not be reco- 
ms to vered back. Mead v. Death and Pollard, 1 Ld. Raym. 742. 
ds the . | 3 ; 85 
nce of And in all caſes where the authority is merely void, a payment Cheap v. 
made under it is no diſcharge. As where the defendant, who Harlex,cited 
_ had a houſe both in America and London, drew two bills in Ame- Res. 127. 
ey hat ouſe in America and London, drew two bills in Ame- Rey, 127. 


rica of the ſame tenor and date on their houſe in London, in fa- 


461 vour of the plaintiffs; one of them being loſt, came into the 
hands of a third perſon, who forged the payees indorſement, and re- 
ceived the amount of it from the defendants : afterwards the real 

ay have payees ſued them on the other bill, and recovered. 

Where A. pays a debt he owes to B. to the attorney of a per- Robſon v. 
ant claims ſon ſuing A. in B.'s name, but without any authority from B., —_ 
* ae the attorney is in that caſe anſwerable to A. in an action for money Naw bs. 
"id by kim lad and received, though he has actually paid over the money to 
ing Aſizs bis employer; and though he conceived that he was aCting under 
r the 8 the real authority of B. x 
rg Where money was ordered by the High Commiſſion Court to be Newdigate 

pad by the plaintiff to the defendant, it was allowed to be reco- 22 p 
- WE ifred back, as paid under a void authority. So it will if an agent _ 8 
to hne las only given credit for it to his principal, in his books, or on an 

| received i :count between them.) | | 

rwards ; lf a feme ſole marries a man, who in truth is married to an- Salk. 28. 

d in, a5 her woman, and he makes a leaſe of her lands and receives the Pl. 18. . 

the attor- ents, the may bring an indebitatus aſſumgſit againſt him for ſo Joe pe 
for ww much money received to her uſe: adjudged after verdict, though B. R. 
V Was 10 jetted, that he having no right to receive, the tenant remained Haſſer and 
n ought 5 kl liable, and he had his remedy over againſt the huſband; but * 
by 2 = Court held, that he being viſibly a huſband, the tenant was 
But 710 charged, at leaſt that the recovery in this action would diſ- 
ceipt 0 9 x pot e tenant, as it would be a ſatisfaCEtion to the true leſſor. 
d contra i 


IHR . A . . . . 
' 2 ſheriff levies money upon a fer: facias, the plaintiff may Comb. 430. 


ir : aſſumpſit againſt him for ſo much money re- f 
notice. 120 Ted to his uſe, ; i | * Ch. Juſtice. 


ment, after n Salk. 12. S. C 
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262 Allumpũt. 


Longchamp ¶ Aſumpſit for money had and received lies for the value of 2 


v. Kenny, 


Dougl. 137. maſquerade ticket, or ſuch like ticket. 


Menetone v. A ſhipwright who had * a ſhip, which by accident was 


N burnt while in defendant's dock, was allowed to recover in this 
3592, action the amount of the repairs.) 

Comb. 341. If A. takes an apprentice, and receives 307. with him, for 

Dewberry which he is to teach him his trade, and make him free of the 

e city of London, and being no freeman himſelf, the boy is bound 

likewiſe to a freeman; admitting that by the cuſtom of Londen the 

laſt binding will not make him free without actual ſervice, yet an 

indebitatus aſſumpſit will not lie, nor has the party any remedy, 

unleſs for the cheat, or on a ſpecial action on the caſe for not 

making him a freeman. : 
Salk. 22. If three are bound in an uſurious obligation, and one of them 
2. Ruled pays part of the money, and afterwards the obligee brings debt 


Ch. Jade, againſt one of the obligors, who avoids the bond for uſury, yet 


atGuildhall, the obligor who paid the money cannot (a) maintain an indehitatu; | 
1 aſſumpſit for it, for he is particeps criminis, and having parted with 1 
and Barnet. his money freely, he comes within the rule volenti non fit in- 
Skin. 41 1. juria. | t 
pl. 7. S. C. ö 6 
5 Mod. 161. S. P. Comb. 447. S. P. [(a) It is difficult to diſcover what the action in this caſe wa 
brought for: if it was merely to recover back what had been paid in ſatisfaction of principal and legal 
intereſt upon the uſurious contract, the determination may be ſupported ;; for fo far as chat went, the a 
debtor was obliged, in natural juſtice, to pay; and therefore could not recover it back. But for allthat } : 
had been paid beyond that, clearly an action would lie. Dougl. 696. Cowp. 200. And ſee Aﬀey v. | 80 
Reynolds, 2 Str. 915. centr. In caſes of this kind, the true diſtinction is this: if the act is in itſef to 
immoral, or a violation of the general laws of publick policy, there the party pay ing ſhall not hare he 
this actlon; for where both parties are equally criminal againft ſuch general la vs, the rule is, potior g þ 
conditio defendentiss The caſe of the Solicitor, cited in Salk. 22. Skin. 412. Lewis v. Bourdiev, a 
Dougl. 468. Andree v. Fletcher, 3 Term Rep. 266. Browning v. Morrice, Cuwp. 790. But there de 
are other laws, which are calculated for the protection of the ſubje& againſt oppreſſion, extortion, de. to 
ceit, Oc. If ſuch laws are violated, and the defendant takes advantage of the plaintiff's condition of 
ſituation, there the plaintiff ſhall recover. Smith v. Bromley, Dougl. 696. Cockſhott v. Benne, m1 
2 Term Rep. 763. Nerot v. Wallace, 3 Term Rep. 17. Jaques v. Golightly, 2 Bl. Rep. 10731 for 
Jaques v. Withy, 1 H. Bl. Rep. 65. Clarke v. Shee and Johnſon, Cowp. 197. But if one of 00 
parties concerned together in an illegal act, (illegal only as being malum probibitum, not as malum in 4% 
pay money with the privity, and at the expreſs requeſt of the other, ſuch money may be recovered back; anc 
though in ſuch a cale the Jaw will raiſe no ip/icd promiſe, Petrie v. Hannay, 3 Term Rep. 416. 40 
Faikney v. Rey nous, 4 Burr. 2069. And where money has been paid for another on a lg tra for 
action, an action will lie for the recovery of it, though ſuch tranſaction may be complicated with ; 
others that are illegal, and furniſh no ground for its ſupport. 3 Term Rep. 418. And wit gan 
reſpect to the recovering back of money paid on illegal accounts, a diſtinction has obtained as 195 bef, 
ſtate of the tranſaction at the time of bringing the action, whether the contract be then execute, ! the 
only executory : in the former caſe, it cannot be recovered, in the latter it may. Lowry v. Bourvi% 0 ö 
Dougl. 468. Andree v. Fletcher, 3 Term Rep. 266. ] e 
| pert 
Salk. 22+ But if A. pays money to B. upon a miſtake, as thinking that vitk 
" = there was ſo (5) much due on account, &c, he may maintain a hi. 
ide . 
. 447, qa umpſet for it. of n 
where a perſon pays money for fees which were not due. 800d 
| : buye 
Skin. 412. So if a man pays money upon a policy of aſſurance, (c) Up If 
. : ! 
8 poſing a loſs, when in truth there was not any, he may bring! Marr 
2 Burr. 1010. ?1debitatus aſſumpſit for ſo much money received to his uſe. man, 
S. P. (e) And whether he parts with his money by miſtake, or through fraud in the receiver, it contr 


the ſame thing. Skin. 412. Salk. 22. S. P. Whip v. Thomas, 1 G. 1. Bull. N. Pri. wn Mape 
[la this fo. m of action a man may recover back money paid, under a warrant of diſtreſs upon? 


yictioly the ſj 
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f 2 viction, afterwards quaſhed, Feltham v. Terry, cited in Cowp. 565, or in conſequence of the judgment 
of a court not competent to enter into the merits of the caſe, Moſes v. Macfarlane, 2 Burr. 1005. 
1 Bl. Rep. 219. S8. C., and wherever the conſideration on which it has been paid happens to fail, 
was Shove v. Webb, Term Rep. 732; but the contract muſt be entirely reſcinded, Towers v. Barrett, 
this 1Term Rep. 133, for if it be till open, the plaintiff can only recover damages for the breach of it, 
and therefore muſt ſtate ir ſpecially, Weſton v. Downes, Dougl. 23. Power v. Wells, Cowp. 818. 
f And the contract, where it does not determine by the orignal terms of it, but requires ſome act of the 
or plaintiff to put an end to it, muſt be reſcinded within a reaſonable time, elſe he will be entitled only to 
the damages, Cumpton v. beſt, cited in 1 Term Rep. 136, Eſpin. 13s] 
ound | . ; | __ | 8 
n the 80 if A. gives money to B. to pay C. upon GY delivering up 6 Mod, 16 f. 
et an writings, Oc. and C. will not do it, an zdeb:itatus will lie for A. 1 
nedy, againſt B. for ſo much money received to his uſe. | aid, N 
r not many ſuch actions have been maintained for earneſts in bargains, Cc. 
them If one be named a commiſſioner to examine witneſſes in a Carth. 208. 
s debt cauſe depending in Chancery or Exchequer, who officiates ac- 3 
yy yet cordingly, he may bring an a//umpfit for his labour and pains; for S 
obitatu; though he is to be conſidered as an officer of the court, yet he is Collingſon, 
2d with not compellable to attend againſt his will, nor does the truſt re- 5 1860 


poſed in him make his taking a reward bribery, for the party is to 
take care to name ſuch as will ſerve, and it is but reaſonable it 
ſhould be at the charge of him for whom he afficiates. 


fit in- 


nee for the money is the proper action, for trover will not lie 


a gal wurf or the goods, becauſe the property was changed by a lawful bar- 


g 22 The gentlemen uſhers and daily waiters to the king brought an Carth. 95. 
; went, the aſumpſit againſt the detendant, in which they declared, that all mn 958 

or | gentlemen uſhers, daily, waiters, c. time out of mind, had uſed Show. Rep. 
* 5 Ay to have a fee of 5/. of every perſon who voluntarily accepted the 78. 8. C. 1 
il not hne honour of knighthood, and that the defendant (on ſuch a day) 2 ut 
a, uk had voluntarily accepted knighthood, and thereupon became in- uſher of the 1 
* Put ther debted to them in 51., and in conſideration thereof had promiſed black rod. 1 
8 to pay the money, which he had not performed; and upon a de- 3 it 
25 ae murrer to this declaration, it was adjudged this action would lie 607. my 
fee: for this dut | | | wu 
Rep. 107; Fo ; | 4 
* abs Where a man comes to buy goods, and they agree upon a price Pap 3 ; il! | 
maln 10.7") | rover 1 
Red bel and a day for the payment, and the buyer takes them away, an — 1 
m Rep. 41>: CN 

? d with , 1 N : 1 
po with zam, and by that bargain the buyer was to convert the goods 
ained as w before the money was due; but if a man comes to buy goods, and 
en executed & f 


they agree upon a price for preſent money, and the buyer takes 
the zoods away without payment, frover lies, becauſe the pro- 
perty is not altered, and therefore the taking away the goods 
vithcut payment of the money, is an injurious taking, for 
which the action lies; but if a man fell goods on payment 
of money on a day to come, and the money be paid, and the 


ob not delivered, trover lies, becauſe the property is in the 
uyer, 


inking tilt 
naintain an 


If a man and a woman, being unmarried, mutually promiſe to Carter, 233. 
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jay bring marry each other, and afterwards the man marries another wo- . i 

uſe. man, by which he renders himſelf incapable of performing his croft. Roll | 

. 10 Es an aſſumpfit lies, in which the woman ſhall recover da- Abr. 22- | 

- 00 Ses; for though matrimonial cauſes are regularly cognizable in as Yon [2 

renek way e ſpiritual courts, yet the contract in the preſent caſe being ex- gtile, 295. s if Z 
Bi 


* ecutory, 
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5. P. Keb. ecutory, and revoked by the huſband by the ſubſequent marriage, 
Seb 5» Þ- could not be enforced by eccleſiaſtical cenſures, as a contract in 


S. P. ad. præſenti may; hence therefore, there being no adequate remedy 


_ in the ſpiritual courts, and marriage being an advantage, and the 
4. p. V loſs of it a temporal loſs, it is fit that there ſhould be a remed 


Carth. 467. in the temporal courts, otherwiſe there would be a failure of 
Salk. 24- juſtice. | 


I. 5. 

3 386. 12 Mod. 214. 5 Mod. 511. Where on ſuch a contract the man brought an 
action againſt the woman; and it was objected that it would not lie, becauſe marriage was no 
advancement to him as it was to a woman; but this diſtinction was exploded. Such promiſes are 
good, though the time of marriage be not agreed on; but in ſuch caſe it js neceſſary, to entitle the 
party to his action, to allege that he offered to marry her, and that ſhe refuſed. Carth. 467. This 
action muſt be founded on reciprocal promiſes; and therefore, if the promiſe be on one fide only, it 
does not bind, being only nudum pactum. Salk. 24. But if a man of full age, and a female of fifteen, 
promiſe to intermarry, and afterwards he marries another, an action lies againſt him; for though ſuch 
promiſe may be ſaid to be voidable as to the infant, yet jt ſhall be good againk the perſon of full age, 
who ſhall be preſumed to have acted with ſufficient caution ; otherwiſe this privilege allowed infantz 
of reſcinding and breaking through their contracts, which was intended as an advancement to them, 
might turn greatly to their prejudice. Trin. 3 Geo. 2. adjudged between Holt and Ward, 2 Stra. 850, 
937. Barnard. K. B. 209. Fitzgib. 175. 275. Vide head of Infants. Theſe contracts are no; 
within the ſtatute of frauds. Cork v. Baker, Str. 34. | | 


This muſt mean where the defendant remains ſole at the time of commencing the action. 


(B) What Words create ſufficient Certainty in a 
| Promiſe. 5 


Al promiſes and contracts are to receive a favourable inter- 
pretation; and ſuch conſtruction is to be made, where any 
obſcurity appears, as will beſt anſwer the intent of the parties; 
otherwiſe a perſon, by obſcure wording of his contract, might 
find means to evade and clude the force of it. Hence it is 2 
general rule, that all promiſes ſhall be taken moſt ſtrongly againſt 
the promiſor, and are not to be rejected, if they can by any 

means be reduced to a certainty : 'Therefore, 
Poph. 148. If A., in conſideration that B. will marry his daughter, aſſumes 
nach "PN and promiſes to give with her a child's part, and that at the time 
[See a fimi- Of his death he will give to her as much as to any of his chu 
ar caſe, 1 dren, except his eldeſt ſon; this is a good promiſe, for though 
193. Ci. A (a) child's part in itſelf is altogether uncertain, yet being 
15 417.) to give as much as to any of his children, the promiſe is certan 


a) But fa enough, it being averred what the younger ſon had. 
Eitizen of | 8 


London promiſes a child's portion, this of itſelf is certain enough; for by the cuſtom there it s 
known how much each child ſhall have. 2 Roll. Rep. 104. per Montague, Ch. Juſt, 


on pal But if there be a diſcourſe between the father of A. and B., in 


(% Bur by relation to a marriage between the ſaid A. and the daughter of 
Ney, 11. B., and B. tunc & ibidem affirms and publiſhes to the father of A. | 


* 5 quod daret ei qui maritaret his ſaid daughter with his conſent 1000. 
v 5 — a 


Laufe the and after A. marries the daughter of B. with his conſent; Jet 
words in the this aſſirmance and publication of B. ſhall raiſe no promiſe upon 


— 2 which an action upon an afſumpſit may be brought, (6) becauſe 


and publica. theſe words do not include any promiſe. 
vit, and it was not averred or ſhewn to whom. When a promiſe firmam facere, Anglice, to w__ en, 


oy 
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gotton, amounts to 2 promiſe to pay. Vide 2 Roll. Abr. 738. pl. 2. ro. Car. 202. Pilchard v. 
Ningten. 5 
y If a bill of exchange be drawn on a merchant, and he ſets his Rotl.Abr.6. 
le name to it, this, by the cuſtom of merchants, (a) amounts to a en, pi 
y promiſe to pay it. | (a) Where 
of | to warrant a debt amounts to a promiſe to pay it, vide 2 Roll. Abr. 738. 
If a man promiſes another, in conſideration that he will aſſign Roll. Abe. 
8 to him a certain term, to pay him 10%., this is a good aſumpſit, rg ank . 
are though the time of aſſignment and payment be not appointed; Simon. Wh 
3 for the 10. ſhall be paid in a convenient time after the aſſignment, - bY 
„it which alſo muſt be done in convenient time, and he ſhall not have 10 
ren, time during his life. | | 0 
- Ss if A. be indebted to B. for certain things to him ſold, and Roll. Abr. UP 
fant C. comes to B., and promiſes him that if A. do not pay him the 2 1 
hem money, that then he himſelf will pay it, an action upon the caſe nn wit il 
1 lies for B. againſt C. upon this promiſe, if A. does not pay the lie, the con · I 
money in a convenient time“. | | Tra i 
cuted, and the promiſe ſeeming to be within the ſtatute of frauds, 29 Car. 2. c. 3.? See poſt D. and | 9 b | 
ſupra tit. Agreements. [If A. promiſe to pay B. ſuch a ſum, if C. does not, there A. is but a ſecurity | 0 & 
for C. But if A. promiſe that C. will pay ſuch a ſum, A. is the principal debtor, for the act done is ; 1 | 
upon his credit, and not upon C. s. Per Lee, J. Fitzg. 303.] © at 
n 4 1 


— . — 
2 


= wg Ms. + 
2 ů ——ů—ð — — 
n D Ll 2 - 
WER EIT — 


If A. is indebted to B. in 10 l., and upon this C. promiſes that Roll. Abr. 
| in conſideration that he will forbear A. till ſuch a day, if A. 5 
inter- does not pay him the ſaid day, he himſelf will pay him the ſaid 


e any day; this is a good promiſe, upon which B. may have an action Us 
rties 3 againſt C., for though A. had the whole day to pay it, and ſo it W | 
might was impoſſible for C. to pay it the ſame day, if he did not pay 1 
t is a it, yet the ſubſtance of the promiſe is to pay, and the time * 
gainſt imited being impoſſible, is void, and then it ought to be paid on = | 
y any requeſt, | . ; "40 | 
If A. is indebted to B. in 10/. by obligation, and A. dies, and Cro. Elz. 4 || 
fumes makes C. his executor, and C. having aſſets, &&'c. in conſideration (5) The Fi 1 
je time qud daret diem ſolutionis pro uno anno, promiſes payment; an action inf de. 0 5 | |. 
is chil on this promiſe will lie againſt him (5), for though in proper clared upon {BT if 
though ſenſe a day cannot be given upon the bond, yet it ſhall be taken eee ; ti | 
t being «cording to common parlance, viz. deferring the day of payment. — of che 5 
certan defendant, and transferre negotiationem, & c. All. 67. Stile, 111. Hl 1 | 
= If A., in conſideration that B. will marry his daughter, aſſumes Cro. Car. 1 | 
there it Þ nd promiſes to give to B. twenty French pieces; this is a good 194 | . 
OY : FER . Pointer and 0 |S 
promite, for this, according to our uſual ſpeech, ſhall be intended Pointer, ad- 1 
14 B., in 4a crowns, which are the common coin of France, and here judged. 1 4 | 
glen of on Fil Ti 
ok} © the plaintiff declares, that whereas there was a communi- Sid. 2». 1 
3 won between the plaintiff and detendant, concerning the bark of — MY 
ent; yet | 3 wood, and that thereupon it was agreed that the defend- Keb. 776. "WM | 
viſe upon WY | 4 3 give to the plaintiff two ſhillings per ſeam for all the S. C. N 
pecauſe 1 of ſuch wood as the plaintiff ſhould cut, and that thereupon i 
4% defendant aſſumed and promiſed to have ready upon a certain lg 
ke tools WY rlicles purporting the agreement, and an obligation for the bY 
Peron, | | : performance, | i | 
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land. Samon's caſe, 5 Co. 78. a. Cro. Eliz. 432. (e) Of double the value, Cro. * 116. ad. 


F 
* 


266 Aſſumpit. 


| (a) Hob. 69, performance thereof, &c. the declaration is not good, becauſe not 


whe * ſaid in what ſum the obligation was to be; and a certain ſum cannot 


judges, be intended, becauſe the number of ſeams are altogether uncer. 
Brownl, 11. tain; but being (a) after verdict upon the general iſſue, it was ad- 
S. 0 ad- Judged for the plaintiff; but per Cur”, upon demurrer, or the ſpecial 
oY iſſue, it had been naught. | | 


Sid. 270. But if there be an () agreement to enter into an obligation for 
per Cur. performance of a thing of certain value, without mentioning in 
(5) So upon . . 

> Covenant What ſum, it ſhall be (c) according to the value. 


to enter into a bond that B. ſhall enjoy ſuch lands, it ſhall be intended in a ſum to the value of the 


judged, Hetl. 89. like point dubitatur. When for payment of money. Lev. 8 


Lev. 33. In an ſſumpſit, the plaintiff declared that the defendant in con. 
oy 56. ſideration, c. fix months before the return of king Charles the 


Second, aſſumed to pay 201. to the plaintiff, if Charles Stewart 
foret Rex Anglie infra 12 menſes tunc prox” ſequent” ; and adjudged 


a good promiſe, for the words ſhall be taken according to the | 
ſubject matter, viz. that the king that was then out of poſſeſſion, | 
ſhould be in poſſeſſion within fix months. 
FE 
2 - - t 
(C) What is a ſufficient Conſideration to create an ; 
Aſſumpſit. ſ 
| | a 
; 8 3 | 
Dyer,336.b. ( Onſideration is defined a cauſe or occaſion meritorious, that p 
| „336. b. « . f 
Hardr. 72. requires a mutual recompence in fact or in law. is 
+ Bl. Com. 64-3» | tc 
Doctor and Therefore if a man promiſes ſo much money at a day to come | 
e * (d) build a houſe, without conſideration, this is a naked promiſe, . 
Roll. Abr. and will not oblige. | | gf 
9, 10. [So where a carpenter had undertaken to build a houſe, and had not done it, it was holden = 
that an action would not lie. 2 H. 4. 3. b. 11H. 4. 33. Ld. Raym. 919. & 5 Term Rep. 149- 8.0 | y 
Cited and agreed. It does not indeed appear that this caſe was decided upon the ground of its being 2 ab 
mere nudum pactum for want of any conſideration, though Broke in his abridgement of it, tit. A. ſw | ad 
Caſe 40, has ſtated it to be ſo: the want of a written covenant, and the repugnance which the judges of * 
thoſe times ſelt to extending an action of treſpaſs to inſtances of mere non-feazance, are the only reaſons | Vi 
for the judgment aſſigned by the report.] (4) But if a carpenter promiſes to repair my houſe betore de 
a certain day, and he does not do it, by which my houſe falls, I ſhall have an action upon the cale, | 211 
19 H. 6. 49. Roll. 9. S. C. So if a carpenter undertakes to build a houſe for me, and does i ll 
an action on the cate lies againſt him. Roll. Abr. 9. Kelw. 78. S. P. So if a perſon undertakes | & 
to remove a quantity of brandy from Bryok-market to Water-lane, and, by reaſon of his neglect, one of Crs 
the caſks breaks, an aſſumpſit lies againſt him, though it is not averred that he was a common port* like 
or that he had any reward. Salk. 26. pl. 12. 2 Ld. Raym. 909. Com. Rep. 133 · 3 Salk, 11. 171 
Coggs and Barnard. Vide title Bailment. 8 f 
. * ; * . ] 
2 Bulſt. 269. Alfo idle and inſignificant conſiderations are looked upon 5 i 
none at all; for wherever a perſon promiſes without a benelt _ 
ariſing to the promiſor, or loſs to the promiſee, it is looked upon wil 
as a void promiſe, to 
_ 305. If a leſſee for years, in conſideration the leſſor will ey 1 8 
410. 2 N by 
Hal. 53. diſtrain corn in the ſhocks, aſſumes and promiſes to pay all _ faiq 
S. P. cited rent as is arrear, the conſideration is void, (e) becauſe ſuch cv - 
as having 1 : : | | | : 
ben ds is not diſtrainable. 5 miſc 


* 1 | "bi 
judged. [A protaile to pay the debt of a perſon illegally arreſted, in conſideration of his being tt. 
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liberty, Randal v. Harvey, Godb. 358. or to pay money upon ferbearance of a ſuit, when in point of 
law there is no cauſe of action, Lloyd v. Lee, 1 Str. 94. or to revive a ſecurity, which is void in its 


not creation, Cockſhott v. Bennett, 2 Term Rep. 763. or to fulfill an engagement entered into by an agent | | Ii 
beyond the extent of his commiſſion, Fenn v. Harriſon, 3 Term Rep. 757. all theſe are promiſes without 1 
ef- 2 conſideration : for the conſidetration is the material cauſe of the contract, Fulb. Paral. 5, 6. and of 4 
ad- courſe cannot be predicated of a nullity.] (e) Vide title Diſtreſs, that ſuch corn is now diſtrainable, 1 
cial therefore an action would lie. h : a j . | 
If the plaintiff declares, that in conſideration the defendant Stile, 330. "p I 
for was indebted to him in 20/., the defendant did aſſume and pro- 3 14 
As miſe to deliver ſeveral cattle to J. S. to the uſe of the plaintiff, gs 1 
and that the defendant had not delivered the cattle accordingly, Bula. WON 
21 Sc. the conſideration is void, becauſe it does not appear that 14 
the debt was to be diſcharged thereby; and if not, the plaintiff 1 
notwithſtanding might bring his action for the money, ſo that 1 
108 the promiſe is but audum pactumi. | 1 
s the If A., in conſideration that B. will deliver to him a recogniſance Leon. 297. N 
2 to read over, aſſumes and promiſes within fix days to re- deliver Co, El. 11 
udged the ſame to B., or to pay him 1000/7. ; this is a good promiſe, upon — ers LN 
0 the which B. may have an action againſt A., for the conſideration is 1 
eſſion, ſuſficient. | | | | | 1 
If A. demiſes certain lands to B. rendering rent, and B. aſſigns Cro. El. 67. * | 
to D., after which rent becomes due, and D. in conſideration 150. S. C. EN 
| that 4. will ſhew him a deed, by which it may appear that ſuch e nn 
te an rent is due, aſſumes and promiſes to 4. forthwith to pay the miſe thaw Þ 
ſame; if A. does ſhew D. the indenture of leaſe, by which it ws in con- a8 ii 
appears that ſuch rent is due, A. ſhall have an action upon this So 1 
185 that promiſe againſt D.; for when any thing, though never ſo ſmall, a rent- 1 
is to be done by the plaintiff, it will be a conſideration ſufficient 282 1 
(0 ground an action. 70. like N i 1 | 
to come | If A. is lord of a manor, and a controverſy ariſes between A. Leon. 103. 0 
promi, and B., concerning a certain copyhold which B. claims to hold ms IT || 
of the ſaid manor, whereupon they ſubmit to the judgment and jueged. 1 
Na award of F. S.; and in conſideration that A. (a) had promiſed to {-) Note; 1108 
its being 2 abide thereby, B. aſſumes and promiſes that if the ſaid J. S. ſhall e mT 1 
tit, A. jo adjudge the copy inſufficient, that then he the ſaid B. will forth- be made at | 7 
Rn with deliver up to A. the poſſeſſion thereof; this is a good conſi- the lame in- uy! 7 
' houſe before deration, the promiſe being (5) reciprocal, and to avoid variances 3 G 11 
n the caſt, and ſuits, 4 T acta. | 5 
nd dos: "= Hob. 88. 4 6 ! 
on undert? | Cr, El. 137. 3 Jones, 168. (5) 4 Leon. 3. the like point, March, 75. like point, per Cur's 1 
eglect, one“ Cro, El. $43. like point adzudged, 889. like point per Cur'. Hob. 88. like point adjudged. 2 Mod. 33. 4 x | 
mmon polen like point acjudged. Thorpe v. Thorpe, Comyns, 98. pl. 67. Ld. Raym. 235. 662. S. C. Salk, 1 
3 Salk 11. 171. pl. 3. 8. C. 12 Mod. 452. 8. C. | 0 9 | 
4 upon Aw father of A. and B. lying ſick, declares his intention to 2 19. ö 4 
. benefit * © a rent of 41. per ann. to his younger ſon during his life, Cre. El. 163 W 1 
ed upon = thereupon A. the eldeſt ſon, in conſideration that the father g. C. ad. 1 
ul not charge his lands therewith, aſſumes and promiſes to B. judged. 1 
rorbear w tay the laid rent; whercupon the father forbears to charge 9 il 
27 all ſuc - and, and dies, and the land deſcends to A. diſcharged of the 57 1 
„ ſuch com 1 et this is a good conſideration. | Wi 
If B. the daughter of A. be heir apparent to C., and D. pro- Roll. Abr. "mk | 
— Re Mites to 4. the mother, in conſideration that ſhe would (e) con- 7 ö 
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| Judged by ſent and agree that the faid B. her daughter ſhould marry his 


mm againſt ſon, that he would give to the ſaid A. 100. upon which A. con- 


Brownl. 18. ſents, and the marriage takes effect; this is a good conſidera. 


S.C. ad- tion, for nature has given the power of diſpoſing to parents, and 
Judged: in nature their childen are bound to obey them. 

S. C. adjudged by three againſt one. Hut. 39. S. C. cited. (c) In conſideration the plaintiff would giye 
his good will and furtherance to a marriage. Moor, 595. pl. 808. — Where marriage brokage bonds, 
and other conſiderations, to procure marriages are made void in equity, vide Abr. Eq. 89, 90. and tit. 
Marriage. In conſideration the plaintiff would procure the conſent of her maſter for the defendant to 
have a ſhop in his houſe, Sc. a good conſideration. Godb. 216.— In conſideration the plaintiff would 
procure the conſent of the leſſor, that the leſſee might affign his term, &c. Hut. 39. adjudged a 


good conſideration. In confideration that the mother of A. would permit her ſon to ſerve him for ſuch 
a time. Roll. Abr. 20, adjudged. . 
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Roll. Abr. 


21,22. ad- lands from B., comes to B.'s wife, and promiſes her in conſidera- 


Judged. 


Roll. Abr. 2 2. 


(a) Cro. El. 


250, wh land, then in the occupation of B. una cum proficurs & commute 
2 Roll. Rep. tatibus inde provenientibus to his own ufe, promifes to pay him 
— * 13s. at Michaelmas after, for rent for the premiſes, and alſo at 
l the ſaid fealt to deliver the poſſeſſion of the premiſes to A. in as 
Vent. 217, good repair as they were at the time of the demiſe; this is a good 
my conſideration to maintain an action, though it does not appear 
E that A. had (a) any eſtate therein at the time of the promiſe, and 
e e though it appears that B. was then in poſſeſſion thereof. 
„F. duba- 


tur. 4 Leon. 2. like point adjudged, Vide 2 Keb. 182. Sid. 323. Lev. 204. like point adjudged. 
But upon evidence it muſt be proved what eſtate the plaintiff had, fo that it may appear that there was 2 
conſideration. 2 Roll. Rep. 435. [But Q. for the action is founded mecely upon the contract, and 
the leſſor's title cannot be controverted in it. 2 Wilf. 218.] But after a verdict for the plaindift, 
the court will intend it was proved. Vent. 211. Lev. 179. . 


Roll. Abr. 


23. 
Poph. 183. 
8. Co cited. 


3 Leon. 88. 
adjudged be- 
tween Smith 
and Smith, 


Vide 3 Leon. to him, aſſumes and promiſes to A. to procure certain cuſtomary 
(H But ir lands to be aſſured to one of the children; whereupon 4. ap- 
one execu- Points B. overſeer of his will, and that his goods ſhould be under 
tor, in con- the diſpoſition of B. A. dies, and B. by virtue thereof, takes 
bee a, poſſeſſion of the ſeveral goods of A. ; if B. does not procure ſuch 
e other 5 : | 
will relin- lands to be aſſured accordingly, yet ſhall the executor of 4. have 
quiſh the no action againſt B., for here is no conſideration, inaſmuch as the 
re CA power which B. had given him, was only pro educatione liberorum, 


ſumes, &c. 
this is good 
Bulſt. 185. 


If A., being on a treaty with B. for the purchaſe of certain 


tion that ſhe would not hinder the bargain, that he would give 
her 101. or a riding-ſuit; this is a good conſideration, and the 
huſband and wife may have an afſumpfit on this promiſe. 

If B. in conſideration that A., at the ſpecial inſtance and re- 
queſt of B., would permit B. to have and hold a meſſuage and 


But if A. in conſideration that B. will make an eſtate at will to 
him, ſuch as counſel ſhall deviſe, promiſes, &'c. this is no good 
conſideration, for that he may preſently after the eſtate made de- 
termine it. | | | 

If A., having ſeveral young children, lies fick, and B. in conf 
deration that A. after his death will commit the education of his 
children, and the diſpoſition of his goods, during their minority, 


and no (5) profit to himſelf ; and though ſuch overſeers too often 
make their adyantage, yet that is contrary to their trult, and ſuc 
a fraud as the law will not preſume. if 


Alumpſit, _ 

If there be certain controverſies between A. and B. and they 3 Leon. 
ſubmit to the award of F. S., who among other things is about to 105. 
award that B. ſhall deliver up to 4. two ſeveral obligations, * 
wherein A. was bound to B.; whereupon B., in conſideration that | 
upon the requeſt of A. the clauſe in relation to the delivery up of 
the obligations ſhall be left out of the award, aſſumes and pro- 
miſes to A. to deliver them up to A. gratis, &c. this is a good 
conſideration, the clauſe being omitted ad ſpecialem inſtantiam 
Aus A, 7 | 

If 4. pawns goods to B. upon condition of redemption at Roll, Rep. 
2 day certain, and after the day the goods being not redeemed, ne. Fs 
B. ſays he will fell them, upon which D. ſays, if he will ſtay Carp and 
the ſale of them but for three days, he will pay the money and Dickenſon. 
have the goods; if B. does ſtay the ſale accordingly, B. may 4 3 
have an action againſt D. upon this agreement, for this was in 3 
nature of (a) a ſale; and if D. had paid the money, he might have be had paid 


1 and deliver - 
brought detinue for the goods. : 3 
fendant twenty pieces of hammered money, being twenty old ſhillings, at his requeſt, he the defendant 
promiſed to pay him twenty ſhillings new money; and it was objected that the property was not altered ; 
{rd ron allecat'; for a delivery, in confideration of being paid the value, is a ſale, Salk. 25. pl. 12. 
2 Ld, Raym. 895. ; Fl 


— 


If A. and B. are both ſolicitors for the office of under: ſheriff, Cro. Jac. 
and A., in conſideration that B. will deſiſt, aſſumes and promiſes $12 _ 
to B. that if he the ſaid A. obtains the ſaid office, that he the — 
ſud A. will pay unto B. 201. for a horſe, c. this is a good con- judged. 


ſideration. | 
A, has lands in D., of which pariſh B. is rector, and B. in con- Winch. 80. 
fderation that A. will plant his lands with hops, and ſo better les mn 
tle tithes, aſſumes and promiſes to allow him 405. for every acre —— 
ſo planted; and whether this is a good conſideration, becauſe the not the 
tithes cannot be bettered by the planting of the hops, but by the po 
growing of them, dubitatur *. | ente ? 
if A. together with B. is bound to C. for the proper debt of Sid. 89. 
B. &c. and A. pays the money, and B. dies and makes D. his ex- *Judgedbe- 
ecutor, and D., in conſideration that A. will forbear to ſue him _—_— 
till ſuch a time, aſſumes and promiſes to repay him; this (5) con- Lev. 71. 
lderation is good, though D. was liable in equity only +. 2 Roll. 
5. P. per Croke. (5) So if the conſideration be, that the plaintiff ſhall releaſe an equitable lie 


inority, * Wells and Nelli, Vent. 40. 1 Lev. 272. Thorpe v. Thorpe, Lord Raym. 662. In con- 
domarf ration the plaintiff would forbear to ſue for a legacy. 2 Lev. 3. Vent. 120. + Qu. Was not 
4 5 Uable in an ation of afſumpfit, for money laid out and paid by A. for teſtator in his lifetime? 
e _ if the plaintiff declares that he was poſſeſſed of ſeveral ſea- Lev. 257. 
f, 1 0 3 tickets for wages due to them, and had ſolicited the trea- eee _ 
re wer of the navy to pay them, who had ordered the defendant judged. 
A. 75 TE to pay them, and the defendant, in conſideration the Sid. 392. 
h as ; damtiff would not give his ſaid maſter any further trouble about - . 
1 . © payment thereof, aſſumes to pay them; this is a good conſi- 
00 0 \ ration; for though it does not appear the plaintiff had any in- 
d ſuc tereſt in th . . . . 
wa e money, or authority to receive it; and it was ob- 
if lecded, though he might not trouble the maſter further, yet the 
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270 


Mod. 25. 
adjudged be - 
tween Smith 
and Bowen. 
2 Str. 930. 
S. C. cited 
and agreed. 
Vent. 


Vent. 297. 
adjudged be- 
tween Curtis 
and Culling- 
wood. 

2 Lev. 119. 
S. C. ad- 
judged, the 
con ſidera- 
tion being 
that the bi- 
ſhop would 


abſolve the mother of the defendant at the requeſt of the defendant, which the biſhop would not haye 
done, if the plaintiffs had not accepted the promiſe of paymeat. 


Roll. Abr. 
29. 


Roll. Abr. 
26. But 
where a 
promiſe by 
an executor 
or admin! - 


ſtrator, or an 
heir, to pay on furbearance, makes a good conſideration, wide the ſeveral titles. 


2 Bl. Com. 
44 5+ 
Hawkes v. 
Saunders, 
Cowp. 290. 
Trueman v. 
Fenton, 


Cowp. 544. 


Harrifon 

v. Cage, 
Salk. 24. 
Blaxton v. 
Pye, 2 Will. 
309. 


owners might; yet after verdict for the plaintiff, it was 3 

for him; for it cannot be intended but that the plaintiff had an 
intereſt in the tickets, or authority to receive the money, elſe the 
treaſurer would not have ordered the payment thereof. 


51. 8 
S. P. vide head of Infants, 


reparation of the church of D., and C. in conſideration that the 


for four days, that he will pay him the ſaid ſum; this is a 


Iſumplit. 
ged 


If A. in conſideration that B. an infant, hath promiſed to per- 
mit A. to carry away ſo much of his graſs, &c. aſſumes and pro- 
miſes to pay B. 61. the conſideration is good, and B. may main- 
tain an action againſt A. upon this promiſe, notwithſtanding B. 
may avoid his promiſe. 

C. adjudged, 2 Keb. 581. S. C. Velv. 134. like point per Cur'. Sid. 41. Keb. 1. 


If A. and B. are churchwardens of D., and C. at the proſecu- 


tion of A. and B. is excommunicated for not paying a tax for the 


biſhop, at the requeſt of A. and B. would abſolve him, aſſumes 
and promiſes to pay unto A. and B. ſo much; if C. is accord- 
ingly abſolved, A. and B. may have an action upon this promiſe 
againſt C., for it cannot be intended but the abſolution was at the 
inſtance of A. and B., and by reaſon of the promiſe to pay them 
the money. | 


If B. is indebted to A. in 200. and C. is indebted to B. in the 
like ſum, and C. promiſes A. in confideration that he 1s content 
to accept the ſaid ſum by the hands of C., and to ſtay for this 


good conſideration for A. to maintain an action upon the cale 
againſt C. N 
I A. is indebted 20/7. to B., and dies, and his executor, in 
conſideration that B. will forbear him for a reaſonable time, 
promiſes to pay him the debt; this is a good conſideration to 
have an action, with an averment that he forbore him for a cer- 
tain time. 


[If a debt be due in confcience, though the remedy at law for | 
recovering it may be gone, it is a good conſideration for a pro- 
miſe. Thus a promiſe to pay a debt barred by the ſtatute of | 
limitations; a promiſe by a man when he comes of age to pi 
a meritorious debt contracted during his minority, though not for | 
neceſſaries; and a promiſe by a certificated bankrupt to pay the | 
whole of his debts; all theſe {hall bind, for the obligation in con- 
ſcience is not extinguiſhed. | | | 

Mutual promiſes muft be both binding as well on the one fide 
as on the other, elſe they will be nuda pada. Where an action 
was brought on a bet of 14 guineas to 8 guineas on pete | 
it was holden, that as the plaintiff might have refuſed under tie 
ſtatutes of 16 Car. 2. c. 7. and 9 Ann. c. 14. to pay the 14 guinen 
if he had loſt; there was no mutuality in the wager, and there 
fore he could not recover the 8 guineas. 


80 


* 


So where A., having propoſed to ſell goods to B., gave him a Cooke v. 


certain time at his requeſt to determine whether he would buy 2% 
N them or not, within which time B. determined to buy them, and Rep. 653. 
© gare notice thereof to A.; A. is not liable to an action for not 
delivering them; for B. not being bound by the original contract, 
5 there was no conſideration to bind A. 
Oe : 
= ky 
B. (D) Where the Conſideration ſhall be ſaid to be 
5 executed, or continuing. 
A Conſideration altogether executed and paſt is not good to Roll. Abr. 
eu- maintain an aſſump/it ; but if it were moved by a precedent 11, 12. 
the requeſt, it is good, and amounts to a promiſe ; for it is not rea- Sveti 
g ; caſes to this 
the ſonable that one man ſhould do another a kindneſs, (a) and then purpoſe. 
mes charge him with a recompence ; for this would be obliging him Bull. N. 
ord- whether he would or no, (5) and bringing him under an obligation 4 Ol 
miſe without his own concurrence. | Stokes wm. 
t the Lewis, 1 Term; Rep. 21. [(a) If a man work for another merely with a view to a legacy, 
them he cannot afterwards reſort to an action upon an implied aſſimpſit. Oſborn v. Governors of Guy's 
Hoſpital, 2 Str. 728. (6) If a perſon pay money which another was under a legal or mural 
cbigation to pay, tbough without bis knowledge or requeſt, -the law raiſes an afſumpſit: as in 
ot have the caſe of goods diftrained by the commiſſioners of the land-tax, if a neighbour ſhould redeem the 
goods, and pay the tax, he may maintain an action againſt the owner for the money ſo paid: ſo if a 
perlon bury the wife or child of another, he may recover back the expences incurred by it from the 
in the father or huſband, Jenkins v. Tucker, 1 H. Bl. Rep. 90. Church v. Church, B. R. 1656, cited 
1 in Sir T. Raym. 260. Nor is it any bar to ſuch an action againſt the huſband, that the wife lived 
ontent apart from him, and had a ſepatate maintenance, for at her death the ſeparate maintenance is at an 
r this end. Anon. B. R. M. 31 Geo. 3. reported in Vaillant's edition of Dyer, 272. b. note b.] 
is 18 2 f : | 
e cale Therefore if the ſervant of 4. be arreſted in London for a treſ- Dyer, 272. 
pals, and F. S., who knows A. bails him, and after A. for his Roll. Abr. 
tor, in inendſhip, promiſes to ſave him harmleſs, and J. S. comes to be 3 5. 
e time, charged; yet this is no conſideration to ground an aſſumpſit on, Owen, 144, 
ion to becauſe the bailing, which was the conſideration, was paſt and ee ** 
r a cel“ enecuted before. 2 Barnard, K. B. 55, 3 Burr. 1663. 
e) But it had been otherwiſe if the maſter had before re- Dyer, 253. 
queſted him to become bail ſor his ſervant, and the bailing had Koll. Abr. 
been after. : 0 <)Hob.106 
a O. 1 
t law for Ss. C. and 5. P. cited and agreed, becauſe the promiſe is not naked, but couples itſelf with the morn 
or a pfo- ent requeſt, and the act of the party procured by that requeſt. 2 Leon. 225. S. C. Cited and 
reed, Cro. C ; 1 
datute 0 6 to. Car. 409. S. C. cited arguendo, and S. P. agreed to per Curiam. £ 
re to * 90 if 2 man requeſts another to labour for his pardon, c. Roll. Abr. 
ch not he - aiter he has done his endeavour, if the other ſays, in con- ** gn 
> pay - —— that he has laboured for his pardon at his own charge, Brownl. 8. 
Yn in C * promiſes to pay him ſo much, @'c. this is a good conſi- S. C. 
cration. Hob. 105. 
an action i £ ſerves B. for a year, but has (4) nothing for his ſervice, 2Leon. 225. 
orſe· race, 0 g terwards at the end of the year, B., for his good and faith- ag * 
under the 3 ervices, aſſumes to pay him 101. A. may have an action upon Cro. Elz. 
4 guiness, caſe, upon this promiſe, againſt B., for the conſideration is 42. 8. C. 
nd thete* g00d, (4) But if a 
3 : : 6 . ſervant has 
8 bes given him, and after his ſervice ended, his maſter gx abundantid promiſes to pay him 101, more, 
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71 Allumpftt. 
he ſhall not have an action on this promiſe, becauſe there is no precedent conſideration. 2 Leon, 226. 
Hutt, 84. | | 
Leon. 102, If A. leaſes lands to B. for a certain term of years, renderin 
2 and rent, and aſter ſome of the years expired, and the rent paid, 4 
dwards . - , : ONS ny 
| adjudged. in conſideration that B. had occupied the land and paid his rent, 
cro. El. aſſumes to ſave him harmleſs againſt all perſons for his occupa- 
24. 8. C. tion paſt and to come; if afterwards the cattle of B. are diſ. 


adjudged 5 . a 
_ oo the trained damage-feaſant, he may have an aCtion upon this pro- 


tion that he continues. 
was in poſ- 


ſeſſion, and had paid, and was to pay his rent, was a ſufficient cauſe for A. to defend his poſſeſſion 
for the time to come. 


3 If there be a communication between A. and B. concerning a 
vt; wif marriage to be had between 4. and the daughter of B. upon 
tween which B. offers him 2001. with his daughter in marriage; but 
e, urg they cannot agree upon the day of payment, and afterwards 4, 
Leon. 102. ſteals away the daughter of B., and marries her without the con- 
S. P. ſent or knowledge of B., and after B. agrees thereto, and in con- 
(a) A good ſideration of this marriage aſſumes to pay 100/. to A. ; this isa 
tion to raiſe good promiſe, upon which A. may have an action againſt B. for 
an uſe, but the (a) natural affection of the father, and the (5) advancement 
2645" of of the daughter, make this a conſideration (e) continuing. 
Cro. Eliz. 756. agreed per Cur. Cart. 141. ar gucndo. (C) Marriage is always a continuing con- 
fideration. 2 Leon. 224. per Anderſon, Godb. 31. Cro. Car. 409. Hut. 84. Cro. Eliz. 741. 
(e) A ſerjeant at law gives counſel to A. who afterwards, in conſideration thereof, aſſumes to pay him 
20 l., an action lies thereupon. 2 Leon. 111. per Popham. Cro. Eliz. 59. ſaid. [Q, of this?] 


2 Keb. 99. In conſideration that he had paid money for the defendant, 
| and obtained a releaſe of his debt, was held a continuing conſ- 
deration, becauſe the benefit of it was continuing to the party. 
. bought three parcels of land on ſuch a day, the defendant after- 
138. wards promiſed to make him a ſufficient aſſurance; the conſidera- 
| tion was adjudged not to be abſolutely paſt, for the aſſurance was 
the ſubſtance of the ſale.) | 


Where the Promiſe ſhall be void, the Con- 
{1deration being againſt Law. 


are not of ſome benefit to the promiſor, or loſs to the pro. 
miſee ; ſo if they are wicked and ill in themſelves, or unlawt 
by being prohibited by ſome act of parliament, they are v0163 
therefore, | | 
Roll. Abr. If an officer, who by the duty of his office is obliged to ex- 
_—_ _ cute writs, promiſes, in conſideration of money paid him, '? 
S. P. ad- ſerve a certain proceſs, an afſump/it will not lie on this pro, 
judged, the miſe (d); for the receipt of the money was extortion, and 
— WA conſideration unlawful. = 
that he — ſerve a ne exeat regno. [(d) The like law on a promiſe of a bribe fo 2 bailiff 
taking bail. Stoteſbury v. Smith, 2 Burr. 924. 1 Bl. Rep. 204+ S. C. 5 80 
| | 10 | 
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eonfidera-= miſe againſt A. for the occupation, which is the conſideration, 


Warren v. [Where the plaintiff declared, that, in conſideration he had | 


AS all conſiderations are deemed inſignificant and void, that | 


Allumplit. 273 
80 if an executor ſues execution by elegit, and B. a ſtranger, Roll. Abr. 
as a friend to the executor, in conſideration that the ſheriff would 16. Cro. 


forthwith execute the ſaid elegit, and of 6d. to him by the ſheriff 1 


S. C. ads 
paid, promiſes to pay him 60/., upon which the ſheriff executes 3 


the writ; yet no action lies, becauſe the conſideration is ( So if a 


(a) againſt law; for the ſheriff ought to do his duty without re- 2 


ward, and this 604. is no diſcharge of the fees due to the ſheriff, has arreſted 


8 py | 5 to eſcape, on 
being given by a (6) ſtranger, and not exprefled for them the pe 
of a ſtranger, to be paid ſo much money, yet no action lies on this promiſe. Salk. 28. pl. 17. Vide head 


of Sheriff. (5) Otherwiſe where given by the plaintiff himſelf. Roll. Abr. 26. But the caſe in Rolle does 
not warrant this; It is as follows: —<* If A. delivers an execution to the ſheriff at his ſuit againſt B., and 
in conſideration thatathe ſheriff without any fee will execute it, promiſes the ſheriff to pay to him a certain 
lam, which is as much as the ſheriff js allowed to take by the ſtatute of 28 Eliz. ; though it be ad- 
mitted that the ſheriff cannot have any remedy for his fees, yet becauſe it was lawful for the ſheriff to 
take his tees, and he made the execution at the plaintiff's requeſt, and this is for his benefit, this is a 
good conſideration.“ By the reports of this caſe in Moore and Croke it appears, that the ſheriff de- 
dated for the money, as for his lawful fees of office under the ſtature : in the other caſe in the text, 
he declared for a groſs ſum for executing the writ; thence the difference between the caſes as to the 

of the conſideration, the preſent ſubje& of inquiry; for it would not affect the conſideration in 
that reſpect, whether the promiſe were made, or the money were to be paid by the plaintiff himſelf, 
er a ſtranger, Cro. El. 654. Mo. 468. p. 669, 699. p. 972. ] 


TTL y 
legality 


But if a man brings a eapias that he has againſt 4. to the Roll. Abr. 
ſheriff, and prays him that he will make J. S. his ſpecial bai- ee 
lit, and promiſes him, if he will make him his ſpecial bai- 3 Leon. 225, 
he lif, that if A. eſcapes from the bailiff, he will bring no ac- Gu. Hi. 75. 
. ton for the eſcape againſt him; this is an g umpt upon which 8 97* 
pay hum an action lies, if he brings any action agtinſt the ſheriff for the judged. 
821] eſcape, | e Rep. 
endant, do where the ſheriff takes goods in execution upon a Heri facias, Salk. 28. 
z conſ- and a ſtranger promiſes the officer to pay him the debt, in caſe pl. 17. 
dart]. be will reſtore them; this is a lawful conſideration, for by the 3 
he as , /acias he may fell the goods, and this in effect is doing no Love's caſe, 
it alter- more. | 
nfidera- If A., in conſideration of ſome benefit, promiſes not to ſet up Vie Roll. 
ice was er follow the ſame trade with the plaintiff in ſuch a town, 8 14 FEA 
this is a good promiſe; but if the promiſe were not to ſet up Or 326. 396. 
follow the ſame trade in any part of the kingdom, it would be 1 
n . 
e Con- ng | . does 8365 
March, 77. 2 Roll. Rep. 201. 2 Ld. Raym. 1456. 2 Stra. 739. 3 Br. P. C. 349. 
If A., being a clerk, promiſes B., in conſideration that B. will Roll. Abr. 
void, that procure him to be rector of a donative church, with cure of fouls, 8 Cm. 
the pro. My 10“. to B.; this is no good conſideration to maintain an ac- ; b 5 
unlaw. non, for this is ſimony, and an offence againſt the laws of God 8. C. 1 Jon. 
are void; and man, c 341. 8. C. 
| Where A. was in poſſeſſion of an office in a dock-yard, and Parſons v. 
d to en » M Order to induce him to procure himſelf to be ſuperannu- Thomęſon, 
4 him, * ted, and retire on the uſual penſion, agreed (without the know- 1 K. B. 328. 
this 2 eise of the navy-board to whom the appointment belonged) in 
„ and an he (B.) thould ſucceed him to allow him his extra pay 
— * the yard-books ; and B. was afterwards appointed to the 


* it was holden, that an afſumpfit would not lie upon this 
ol. I. ä 1 agreement, 


274. ” Adumpfit. 


agreement, the conſideration being illegal, as a fraud upon the 
publick, and an injury to the ſervice. 1 
Garforth v. So where A., who was appointed by the intereſt and on the 
_—_— _ application of B. to be cuſtomer of a port, had previouſly ſigned 
3 H. Bl, an agreement declaring that his name was uſed on the applica. 
Rep. 327. tion in truſt for B., that he would appoint ſuch deputies as B. 
ſhould nominate, and would empower B. to receive the profits 
of the office to his own uſe; it was holden, that the conſideration 
in this caſe would not ſupport an 4/ump/it, being equally. againſt 
the principles of the common law, and the ſtatutes of 12 K. 2, 
c- 2. and $5.37 6 E. 6. c. 16; 5 
Stackpole So a promiſe to pay 21. per cent. to procure a purchaſer of de- 
2 WII. 233 fendant's place in che cultoms is bad, aud will not raife an 
Mambſtt. 
Oro. El. 230. If A. levies a plaint in the court of Szepney againſt B., upon 
_ and which a precept is directed to C. the bailiff there, to attach the 
igot ad- | ; 
judged. goods of B., and thereupon C. attaches certain of the goods of BA, 
3Leon. 236. and A., in conſideration that C. will deliver thoſe goods to him to 
S. ©: ad- deliver at the next court, aſſumes and promiſes to ſave C. harm- 
Judged, 4 . ; G . 
| leſs, Cc. the conſideration is void, being againſt law; for the 
| bailiff ought not to deliver-them to the plaintiff. 
Oro. El. 551. If A. being ſeiſed of lands in fee, enters into a recognizance 
oe U and to B., and after makes a feoffment of thoſe lands to C., who, in 
* 9. As Conſideration that B. will aſſign to him the recognizance, afſumes 
to what is and promiſes to pay him 80/.; this is a good promiſe, for the | 
— * conſideration being to aſſign to the ter- tenant, it operates by way 
stranger? of diſcharge, and is clearly lawful; otherwife of an aſſignment 
to a ſtranger *. | 
Hut. 55. If A. brings B. to a common inn, of which C is hoſt, and} 
ch ay affirms to C. that he hath arreſted B. by virtue of a commiſſion 
Fletcher and Of rebellion, and in conſideration that C. will keep B. as 2 
— priſoner by the ſpace of one night, aſſumes and promiſes to fare 
ST d. C. harmleſs, Sc. if B. recovers againſt C. in an action of falſe 
judged; but impriſonment, C. may have an action againſt A. upon this pro- 
ber laid, miſe; for though the conlideration, viz. the keeping of B. wa 
* unlawful, yet becauſe it did not appear to C. to be fo, the pro- 
be a diver- mile to ſave him harmleſs was good, | 
fity where a 
publick officer, and where a private man (as in the principal caſe} makes the arreſt ; but becauſe the 
defendant had pieaded non aſſumpſit, which implied that the impriſonment was lawful, he agreed Ju9* 
ment ſhould be given for tt e plaintiff. 


Hut. 56, But if it appears that the act which is to be done is unlawful 


bro as if A., in conſideration that B. will beat C., promiſes to ſave C. 
ah 


S. P. harmleſs, the conſideration is void. 

Per Hutton. 2 Lev. 174. like point adjudged, where the defendant, in conſideration of 203. 1 
to pay 40s. if he did not beat F. S. out of ſuch a cloſe. [So where two boxed for a Wager " 
Zuineas; on aſſumpſit for that tum brought by the winner, it was holden the action would not lie, 

act being a breach of the peace. Webb v. Biſhop, Gloſter aſſ. 1731. Bull. N. P. 16.] 


1 Leon. 190. [If A. promiſe B. money in conſideration that he will not 8" 


1 evidence in a cauſe, ſuch promiſe cannot be enforced, for l 
{ * * * 


unlawſul and iniquitous ſo to ſuppreſs teſtimony. ] 
13 | 
* 


' Aﬀffumpſit, 275 


= 1 If A. is in execution at the ſuit of B., and C., in conſideration Yelv. 197. 
| that the gaoler will permit A. to go at large, aſſumes and pro- *Yudged 


: . becween 
he miſes to (a) him that A. ſhall pay the debt at a certain day, and Marten and 
ed that he, the ſaid C., will fave the gaoler harmleſs, the promiſe is Dh 

5 5 3 ue 2 Bulſt. 2 1 3. 
1 void, becauſe the conſideration is againſt law. bg 

: 250. S. C. adjudged, the promiſe being to pay the gavier-money. Het. 175. S. P. 10 Co. 102. 
fits d. p. agreed per Wray, Ch. Juſt. and that if ſuch promiſe was not void by the common law, it is made 
non void by the ftature 23 H. 6. c. 9. Cro. Elis. 109. adjudged. 3 Leon. 208. adjudged. [lt could not 
int de void by the ſtatute, for that does not extend to parties in execution, but ſpeaks only of perſons 
2 aneſted on meine proceſs, x Term Rep 421. ] (a) But ſuch promiſe to the plaintiff is good, for hs 
. 2. may awfully diſcharge him. Cro. Eliz. 190. adjudged. 
* if 4. is arreſted, and C., in conſideration that the bailiff will sid. 132. 
e an ſuffer A. to continue in the houſe of C. till the next morning, 72 483. 

aſumes and promiſes then to deliver him in ſafe cuſtody to the 1, 98. 
upon bali; the confideration is lawful, for it ſhall not be intended S. C. 
h the that the bailiff was ever abſent from B., ſo that it could be no adjudged, 
5 miſty, © 

of B., eſcape. — 
um to being to deliver him or pay 101. and the action being brought by the plaintiff himſelf, who declared 
harm- | upon 4 promile to the bailiff ex parte queren'; ſo that if he was out of cuſtody, it muſt be intended by 
a the aflent of the plaintiff, becauſe the promiſe was made to the bailiff ex parte guerentis; and by bringing 
or the the action he hath affirmed his aſſent. Ihe reaſon is, that the promiſe being made to the plaintiff, or 


to one on bis behalf, is not within the ſtatute of 23 H. 6. c. 9., tor the iilegality of the conſideration in this 
Uzance cal? arite» merely upon that ſtarute. Therefore it is, that undertakings by attornies for the appearance of 


f a lefendant are enforced by the courts, for they are given to the plaintiffs in the action. But where any 
who, n engagement is entered into for this purpoſe with the ſheriff, it muſt be in the particular form chalked 
aſſumes ovt by the ſtatute, otherwiſe it is void. Accordingly it was holden, that an agreement in writing ta 
for the put in good bail for a perſon arreſted on meine proceſs at the return of the writ, or ſurrender the body, 

| er p debt and coſts, made by a third perſon with the bailiff of a ſheriff, in conſideration of his diſ- 
by Way © rzingthe party arreſted, was void by the ſtatute of H.6.; for, ſince the paſſing of that ſtatute, the uſage has 


been to take the ſecurity by bond; and that bond, by the words of the itatute, muſt be entered into to the: 


ignment bs d 
| ſei, or to ſuch officer as has the return of proceſs; whereas here was no bond, but a mere ſimple 


coctract, and that with the ſheriff's officer; and farther, the bond muſt be given only for the appear- 
oft, and ce of the party, and for no other purpoſe. Rogers v. Reeves, 1 Term Rep. 418. 
mmiſſion | | | 
B. as 1 lf the father of A. was indebted to B., and A. promiſes B. that Nod. 766. 
s to {ane it he will bring two witneſſes before a juſtice of peace, who Gilb. Eid. 
1 of fall: won their oaths ſhall depoſe that the father of A. was ſo in- ane Eliz 
this pro- ted to B., that then he will pay it; if B. does produce his wit- 469. 470. 
of B. was relles, Fc. he may have an action upon this promiſe againſt A., bin. Like 
, the pr tor the conſideration is not unlawful, nor the oath prophane; ad- I 


Juized by two judges againſt Vaughan, who held that ſuch an deration was 
th, Wepally adminiſtered and taken, was within the ſtatute of to take 


he 
\ becauſe ! 75 — . ſuch oath 
ay prephane IWCaring. 


' agreed 19%" before the 
ze ag 


mayor of London. Prett and Pretiman, like point, Sid. 283. adjudged. Raym. 153. adjudged. 
W029. 44. avjudged z where the conſideration was to take ſuch oath before a maſter in chancery. 


mlawfuls 2 Md. 123. L:ke point ad;udged ; where the oath was to be taken before a maſter in chancery ; and a 
has Cave (4 pant there citea to have been adjudged, where the oath was to be taken before a judge of aſſiſe. 
8 tO | 


A. obtains a judgment againſt B. in the marſhaPs court, and Sid. 212. 


ills f . a i 
nay Merwards, in conſideration of money in hand paid, aſſumes and Keb. 744. 


- oof 


ld not le, A remiſes to aſhyn this judgment to C.; this is a good promiſe, for 
16.] "8 kuk fo to do, and the intent muſt be that it ſhall be 


waned according to common uſage, viz. by letter of attorney, 


- of if f : ; . 
5 for 5 e. may take out execution in the name of A., which may 
d, done Without any maintenance. 


Tx | It 


+ . 
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"Joie to be found by inquiſition, and to deliver the ſame to ſuch perſon 


2 Jones, 29. Tf A. obtains a judgment againſt B., and thereupon: takes out 
. 5 an elegit, and delivers it to the under-ſheriff, who by virtue 
Morris and thereof ſeizes certain goods of B., and afterwards the under. 


Chapman. ſheriff, in conſideration that A. will take out a new elegit, and 


Carter, 223. 


S. C. aa.” deliver it to him, promiſes to cauſe and procure the ſaid goods 


as A. ſhall appoint, &c. ; this promiſe is againſt law, being to do 
a thing againſt the duty of his place, by which he is bound © 


return an indifferent jury; and though part of the promiſe was ; 
to do a lawful act, yet ſince that depended upon the other part, a 
which was illegal, the whole is naught. | , 
Callini v. [If a perſormer engage to dance at the King's Theatre in the 
Ten Be Hay Market, yet no aCtion will lie againſt him for a breach of | 0 
242. the agreement, if it appear that the theatre was not licenſed if 
purſuant to the 10 Geo. 2. c. 28, But in ſuch caſe the performer | 5 
may recover from the manager the ſalary which he had ſtipulated n 
to pay him; for being engaged and ready to execute the agree- 57 
ment on his part, he ought not to ſuffer for the want of a 
licence which it was the manager's buſineſs to have procured. 1 
Barjesu v. Money lent for the purpoſe of paying a gambling debt may be 4 
1 pe recovered back, for the ſtatute. of 9 Ann. c. 16. only annuls the | hs 
3 2 fecurity, and not the contract. | , 
v. Bland, 2 Burr. 1080. Alcinbrook v. Hall, 2 Wilſ. zog. £ 
; : 42. 
Holman v. Where the plaintiffs, who were merchants living at Dunlirt, Jac, 
ohnſon, ſold tea to the defendant here, and delivered it to him the, wi 
P. 34 though this tea was ſo ſold for the purpoſe of being ſmuggle! _ 
into England, and that purpoſe was known to the plaintiffs at the | Pain 
time; yet they not being concerned in the ſmuggling, and it WW . 
being a fair ſale as to them, and good by the laws of the country] | 
where they lived, they were allowed to recover the price of the 80 
tea in England. | | tion 
Biggs v. But where the plaintiffs were four partners, three of "whom fend; 
> wana lived in England, and the fourth in Guernſey, and this laſt fol 8 br u 
-+ þ brandy at Guernſey, packed up in a particular manner for the omit: 
purpoſe of ſmuggling, but without the privity or perſonal part 
cipation of the others; in an aQion brought for the price of this} 
brandy, they were nonſuited : for in this caſe the partics weir Su 
natives of England, and the contract was made in contravention diere 
of the laws of England; whereas in the caſe of Holman v. Joby promi! 
the contract was made abroad by foreigners, who are not bound t fo; 
to take notice of the revenue laws of this country. both, 
Clugas v. So where the plaintiff, an inhabitant of Guernſey, ſold wi ple 
. to the defendant in Guernſey, which it appeared were to ba nu 
466. * been ſmuggled into Euglaud, and the defendant gave bulls, 0 But 
which an action was brought for the price; it was adjudge Uepati 
that the plaintiff could not recover, for the bills were zue cantrac 
on an illegal contract, and to a ſubject of this country. a gen 
/ | Win a 
o if 
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ue : TIN . 
5 (rt) Where the Conſideration and Promiſe ſhall be 
nd ſaid to be ſufficiently ſet forth and averred. 
ods | Se | : 
= THE plaintiff muſt ſet forth every thing eſſential to the gift of But for this, 
+ the action, with ſuch certainty, that it may appear to the 7 1 
0 court that there were ſufficient grounds for the action; for if r 
at any thing material be omitted, it cannot appear to the court, [Where 
parts whether the damages given by the jury were in proportion to the — N 
f N : ; . * lal con- 
1 demand, or whether the party was at all entitled to a verdict. tract or 
5 5 agreement 
ch of the plaintiff ought to declare upon it, for the defendant ſhould have notice that he is ſued = it - * 
enſed if the plaintiff fails of proving the caſe ſtated in the ſpecial count, after an attempt for that purpoſe, 
| it is now the courſe to permit him to go into evidence on thg general counts, if he have given notice 
ormer tat he means to rely on them as well as the other ſpecial ground, the neceſſity of which notice is in 
ulated | order to prevent a furpriſe on the defendant. Dougl. 651. 24. 1 Term Rep. 134. Bull. Ni. 
agree. Priv 153+] 8 
LY 3 Therefore in an action upon the caſe, the plaintiff (a) cannot 10 Co. 77. 
ed. 10 declare quod cum the defendant was indebted to the plaintiff in Por this F 
K | ſuch a ſum, and that the defendant, in confideration thereof, 2 _ ? 
uts ſuper ſe aſſumpſit to pay, &'c. without (5) ſhewing the cauſe of the Godb. 186. 
debt, | | | Cro. Jac. 
5 ; : 207. 21 Jo 
i 42, Hob, 18. Moor, $54. pl. 1167. Hetl. 106. Roll. Rep. 391. Bulſt. 67. 3 Bulſt. 207. Cro. 
01 nbi, jc, 39). Hard. 132. ; but Palmer 171. per Croke and Chamberlain, there is a diverſity where the 
Oy promiſe is to pay at a day to come, and where not; for the promiſe to pay at a day to come, implies a 
m there, torbearance in the mean time; and vide Roll. Rep. 396. (a) Such a declaration is not made good by 
muggled Ferciet, Cro. Car, 6. 31. Sid. 182. and vide Bowl. 14. Poph. 31. Jenk. 293. (6) The 
Fs at thi | may? ways that the defendant oe — to the teſtator of the plaintiff in 207., guas ei ſolviſſe 
s vuit jecundum agreement inter eos babit'. 2 Lev. 152. Judgment was ſtaid after verdi 
55 and 1 | areement might be by deed. Vide Carth. 276. e 1 1 
> count!y | | | | 
ce of the So if in an afſimpſit the plaintiff declares that, in confider- Sid. 246. 
| ou quod procuravit J. S. to ſurrender a meſſuage, &c. the de- *vvdeed 
of yur tendant ſoſveret to the plaintiff 10/., the declaration is not good, 2 o_ 
s laſt (010 tor there is no promiſe laid, ſuper ſe afſirmpfit, or agreavit being judged nif. 
er for tif emitted ; and nothing here that imports a promiſe or contract, Nm. 8. C. 
onal part“ judged riff. Keb. 878. [See L 516. 8. F 
Judged ai. Keb. 878. [See Lee v. Welſh, 2 Str. 793. 2 Ld. Raym. 1516. S. P.] 


artics wele Super ſe aſſumpſit on an inſimul computaſſet was left out, and a 2 Keb. 97. 


11 liference was endeavoured to be taken where the law raiſes the Sid. 306. 
2 v. Joon : Fomile, and where it is a ſpecial promiſe z and that in the firſt 3 ge 
> not bout t ſhould not be needful ; but the Court held it neceſſary in per Holt. 


doch, for the law does not (e) create a promiſe in any caſe bead of 


fold goal n pleading, but gives ſufficient evidence | — 
ere to h fomiſe, mT, to. Jay OO 
ve _ n | hut in this action the law requires no greater certainty in the 
is adjudete! edations than the nature of the thing requires; therefore if a 


were glitt 


yl 


3 be made in general terms, the declaration may likewiſe 
4 neral. Hence a quantum meruit for diverſa vgſlimenta & 
_ materialia adinde ſpectautia, is good. 
a in an aft the plaintiff declares that, in conſideration 3 Buiſt. 4r. 
Plaintiff would find and provide for a ſick man all ſuch neceſ- »vudged be- 
T ; ſaries tween Crips 
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and Bainton. {aries as he ſhould want, the defendant aſſumed and promiſed to 
57 12 pay, &c., and avers that he had found him neceſſaries amounting 


adjudged; to ſuch a ſum, &c. ; this is a good declaration, without ſhewing in 
and that ra- particular what thoſe neceſſaries were, for that would make the 


ther becauſe . 
it was after record too prolix. 


verdict, Vide tit. Error. This manner of declaring is certainly good, and every day's practice. 


Hob. 5. ad. If in an indebitatus afſumpfit the plaintiff declares that the de- 


Judged and fendant was indebted to the plaintiff in 10. for the (a) feeding 
aſſirmed up- N 


on a writ or and agiſtment of beaſts, and for wheat & als (b) mercimoniis per 
error inCam. predict? the defendant habi?* ©& recept'; this is a good declara- 
— has tion; for though it be not ſuſficient to ſay that he was indebted 
S. C. ad. generally, becauſe that may be for rent upon leaſes, or debts upon 


zudged and ſpecialties, yet this is certain enough, for as well the wares and 


3. merchandizes, as the paſturing and wheat, are perſonal things, 


rarus for for which an aſſumpſit may be brought. 
tithes, Wright and Beal, Lev. 141. Sid. 223. after verdict adjudged good, and intended ſevered, 
upon a ſpecial contract. (5) So an indebitatus lies pro opere per antca fatto. Sid. 425. Vent. 44, 
2 Keb. 552. Mod. 8. adjudged. Pro præmio, on a policy of infurance. 2 Lev. 153. [In at 
aſſumpſit on the judgment of a foreign court, it is not neceſſary to ſta in the declaration the grounds 
and cauſe of action upon which the judgment was founded. Crawford v. Whittal, Dougl. 4. ]' 


To * So in an aſſumpſit the plaintiff declared pro opere & labere gere. 
Pacch. 5 W. rally, without ſetting forth what ſort or manner of work or la- 


& M. in bour it was; and though it was objected that it ſhould be get 
= r forth particularly, ſo that it may appear to the court to be lawtul 
49/2: whey Work, yet the court held it well enough; and that the only 


Courthope. reaſon why the plaintiff is obliged to ſhew wherein the defendant 


Vent. 44+ is indebted, is, that it may appear to the court that it 1s nota | 


4 46% debt on (c) record or ſpecialty, but only upon ſimple contract; 


2 Keb. 552. and any general words, by which that may be made to appear, 


Mod. 8. : 
. are ſufficient. 


10 Mod. $1. 295. 12 Mod. 16. 2 50. 308. 324. Fitzgib. 302. (c) For damages recoyered in 1 
aſumpſit, will be no bar to an action of debt grounded on a record or ſpeciality, Cro. Car, b. 
Leon. 155. Cro. Eliz. 242» | 


Moor, 854. If in an a/ſump/it the plaintiff declares, that whereas the dee 
RM. Rep. fendant had received 24/7. of ſeveral perſons, to the ul 

30 1. S. C. (d) plaintiff, in conſideration thereof the defendant did aſſume and 
3 jt promiſe to pay, O.; this is a good declaration, without 
ee tor (e) ſhewing of what perſons in particular he received the meh 
money re- (J) becauſe the conſideration is executed, and not traverſable *. 
ceived by the „ i 011, thy 
hands of J. S. to the uſe of the defendant, Mod. 42. adjudged good after verdict; and 1A * 
would intend it money lent. 2 Keb. 615. adjudged, and wide Roll. Rep. 391. Cro- Jac, oy 
(e) So an indebitatus lies for 401. pro diverſis denar” ſummis ei pi aftitis ac pro diwer ſis . te 
fummis de ead the plaintiff recept & habit” ac pro gu dam pecunia ſumma, by the gn os 5 * 
requeſt of the defendant, to F. S. ſolut', without ſhe wing in particular how much he was in : - 
each cauſe, for that is not material, he being indebted ſo much in toto. Cro. Jac. 245» Ye 2 
Brownl. Ent. 71. () Where the conſideration is executed, it is only inducement, and nee 
preciſely be alleged as to time or place, Cro. El. 715. | 


The common method now uſed is to declare for money had and received by the 2 to * 
uſe of the plaintiff, without mentioning of whom, or by whoſe hands received ; and this 18 — 
method of declaring , as the plaintiff may give in evidence all money received, which, under 75 i 
cular declaration could not be done, if any of the payers were omitted, This general form ot 
is, in many caſes, equivalent to a bill in equity, for an account, Sc. if 
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| to If in an aſſumpſit the plaintiff declares quod cum there were ſeve- Cro, Car. 
ing ral reckonings and accounts between the plaintiff and defendant; _— = 
gin and at ſuch a day, c. inſimul computaverunt for all debts, reckon- 8 il ad. 
the ings, and demands; and the detendant upon the ſaid account was judged. 
found to be in arrear the ſum of 20/., in conſideration whereof Hel —w_ | 
N the defendant promiſed to pay, Sc.; this is a good declaration, e 5 
without ſhewing it was pro mercimoniis, or otherwiſe, wherefore he Poph. 177. 
de- ſhould have an account; for an account may be for divers cauſes, — F 
ding and ſeveral matters and things may be included and comprifed yelv. Kg: 
s per therein, which in pede compoti are reduced to a ſum certain, and Roll. Rep. 
lara thereupon being indebted to the plaintiff, it is ſufficient to ground 396. S. P. 
ebted an action. | 
upon If in a guanium meruit for meat, &c. the plaintiff declares upon 3 Mod. 190. 
s and z promiſe, to pay ſo much quantum rationabiliter valerent; this is a 72 
hings, good declaration, though general; and though objected that it 35 
oughe to have been valebaut. 6 zudged. 
ſevered, If in an afumpfit the plaintiff declares, that the defendant, in All. 5. ad- 
TD conſideration of, c. inter alia, did aſſume to pay, Sc. this is no _— 1 
ond good declaration, becauſe he ought to ſet forth the whole pro- 10. 
5 miſe wich is entire. | 
[Where the plaintiff declared upon two conſiderations, and Leneret v. 
e gene failed in a proper averment of the performance of the one; the HY Oro. 
or la- judgment was arreſted, for the a/ſumpjit of the defendant muſt be 5M 
| be bet preſumed to be founded on the two conſiderations taken to- 
lawful gether. = | 
1e only if a defendant undertake to pay money in conſideration of the Collins v. 
fendant plaintiff's executing a relcaſe; here the releaſe is a condition pre- pong 
is not 3 cedent, and the plaintiff malt aver that he has executed a releaſe, — 
ntraCt 3 or was ready to do it, elſe the declaration will be bad on demur- 
appear, ter, and in arreſt of judgment, if the judgment be by default; 
though it would be helped by a verdict. 
yered in u. Where the plaintiff declared in conſideration of a promiſe that Courtney v. 
ro. Car. b. tne defendant ſhould hold an eſtate clear of a rent-charge granted Strong, 2 
to J. S., without moleſtation of the plaintiff; but did not ſhew 2 


hd amy title in himſelf to the rent- charge; the declaration was holden 1 Salk. 364. 
3 


{ of the 5 alter verdict; for the promiſe, as it ſtood, was a promiſe not to 8 C. 
Tame and (o a thing which the promiſer could not do, and was therefore 

<chout merely nudum pactum. 5 | 
80 . Where the declaration ſtated that the defendant became, and ee, v. 
rlable “ as tenant to the plaintiff of a certain farm, in conſideration tes 


3 DE . - Term 
Vacreof, he undertook to manage it in a huſbandlike manner; it Rep. 353. 


was objected that there was no confideration, becauſe it was not 
alleged that the defendant had become tenant on the terms of 


nd aid, (if! 
o. Jac. * 
rs denarw"in 


binüff, uf, Ng the farm in a good and huſbandlike manner; ſed non 
as _ 5 @Ioatur, for the bare relation of landlord and tenant is a ſuffi- 
and needs 1 went conſideration for ſuch a promiſe.) | 
: R in an aſſumpſit the plaintiff declares, that, in conſideration Hob. 88, 
gend © plaintiff had promiſed to deliver a cow to the uſe of the de- 
a pub endant, the defendant did aſſume and promiſe, Sc. this is a 
form of 20 14 good 


i 
: 
4 
} 
0 
: 
3 
[ 
1 
* 
'v 
1 
al 
* 


N 
. 
I 
1 
* 
4 
'F 
1 
44 
. 
4 
a; 
18 
„ 
4 "3 
2 
1 
LY 1 $ 
„ 
q * 
i 
1 
WAY 
.. 
We! 
Xx 
i t 
"v * 
"al 
1 1 
4. 
4 
F * 
0 
WA 
"Ws 
1 
4 
a 
17 
v " : 
$8 
7 v4 
1 9 
2 
9 
2 * 
. 


7 
6 6 
5 
* 
8 
5 
1 
al 
1 
. * 
1 
1 
Wd 
4 
ſy 
\ 
uh 
%4 
it 
. 
12 
id 
"4 on 
i 
ka 
1 
'K ly 
8 
i 
13 
«i 


OY 


(Og — 


= 
ED 


3 
2 


Xu. * 


>a AE 


p=" IC 


= 


- * — 


T OF 
EE — — 
8 > * 8828 


280 8 | Allumplit. 


(a) And if good declaration, without (a) any averment of the delivery of the 
Ga tf cow, (5) becauſe there is (c) promiſe for promiſe. 


doth aver a performance, the defendant can take no iſſue thereupon. Cro. Eliz. 543. And an ql 
averment will not hurt. Lev. 88. 293. (5) Where there are mutual promiſes, the plaintiff need not 
aver a performance of his part. Yelv. 134. Roll. Rep. 336. Vent. 41. Hard. 102, 103. March, 
75. Cro, Eliz. 703. Lev. 20. 293. Cro. Eliz. 137. Leon. 186. Salk. 29. pl. 30. (e) Both 


theſe promiſes ought to be made at the ſame time, elſe they will be nuda acta. Hob. 88. Cto, 
Eliz. 137. Leon. 186. | 


Martindale [The afſump/it laid was, that the plaintiff had agreed to deliver 
n ſo much cloth to the defendant, and the defendant agreed on a 
-— ** certain contingency happening to pay 51. for it; but, if the con- 
tingency d1d not happen, it was agreed that he was to pay nothing: 
the contingency did happen, and on action brought the plaintiff 
had a verdict ; when it was moved in arreſt of judgment that the 
plaintiff had not averred the delivery of the cloth; but it was re- 
ſolved that this being promiſe for promiſe, no ſuch averment was 
neceſſary: but if the defendant had undertaken to pay if plaintiff 
#would deliver ſo much cloth, in that caſe an averment would 

have been neceſſary. | 


LNton v. Aſſumpſit on an agreement to forfeit a depoſit of five guineas 

1 ee 99 and to pay a further ſum of 10/., if the defendant did not accept 

Dougl. C20. | . wk * 

n the poſſeſſion of certain premiſes from the plaintiff, and alſo pay 
for certain fixtures therein at a fair apprziſement by two ap- 
praiſers. In an action on this agreement, it was adjudged on 2 
ſpecial demurrer, that the declaration was ill, becauſe the plain- 
tiff had not ſhewn his right to the premiſes, ſo that he could have 
delivered poſſeſhon according to his agreement, and, as each was 
to name an appraiſer, that he had named one. : 

| Gregory v. . In aſſumpſit on an agreement to pay 30 l., in conſideration of 

_ Nevill, Cro. the plaintiff's relinquiſhing a rent-charge to the defendant, the 


2 plaintiff averred that he did relinquiſh the rent, and did not 
claim it; but the judgment was arreſted, becauſe he did not ſhew 
how he had relinquiſhed the rent, for it might be by worG, 
which was no diſcharge. 

5 pl The defendant promiſed to deliver a horſe to the plaintiff, on 


— - 7 . . * + . 1 

Holl 69.75. the plaintiff's becoming bound to him by writing e s | 
11/.; the plaintiff in his declaration only averred his Yer to be⸗ 

come bound, upon which, judgment was arreſted, for he ſhould 

have averred a tender of the bond ready ſealed to the defendant, 


- and alſo the ſum he was bound in, that the Court might judge © 
| the performance. 
Maſe v. Where the plaintiff declared for money lent by him to ane 
ter, 


: F. S., at the requeſt of the defendant, the judgment was arreſted, 
2 Wilſ. 141. 2 _ : » +:4 
Butcher v. for the word Jer is a technical term, and imports a loan to J. N. 
£14 Suh if fo, he was the debtor, and therefore the defer:dant could = 
Bura ge . Alſo be the debtor, for there cannot be a double debt on 2 11 4 | 
ration for loan. But it had been otherwiſe, if the plaintiff had declared #0 


money ler? money delivered to ſuch a perſon at the defendant's requeſt z 39 
to the defe nd 


a wik,n then the loan would have been to the defendant himfelt,} 


his requeſt, is good; for a loan to the wife, at the huſband's equeſt, is a loan to the huſhand him 
Stevenſon v. Hardy, 3 Wilſ. 388. 2 Bl. Rep. $72. S. C. 
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(8) What may be pleaded as a good Diſcharge and 
Performance of the Promiſe. 


AV aſſumpſit is an action founded on a contract, the non-per- N heatof 


formance of which is a fraud and injury to the plaintiff z and Bt and 
| P leadingt. 
therefore the defendant muſt ſhew that there was no contract, or where in 


that the contract was void and without conſideration, or that he fancy, eo- 
hath performed it, and 1s therefore diſcharged. — Hon 
Ratute of limitations, or more money loſt at gaming than the ſtatute allows, are good bars, vide the ſeveral 
titles and where they muſt be pleaded, or may be given in evidence, title Evidence. 2 general iſſue to 
this action is, „ that the defendant did not undertake and promiſe in manner and form alleged.“ But 
25 the action is an action of treſpaſs upon the caſe, the plea of © not guilty” was formerly uſed as the 
general ſſue; Elrington v. Doſhant, 1 Lev, 142. and it is ſtill effectual after verdiQ, though it will 
not be allowed on demurrer. Marſham v. Gibbs, Ca. temp. Hardw. 173. 2 Str. 1022. S. C.] 


If in a quantum meruit for medicines, the defendant pleads that March, 77. 
he had paid the plaintiff (a) tot. & tantos denariorum ſummas, as ( In an 


the ſaid medicines were worth, without ſhewing what ſum in ee tor 


(5) certain he hath paid; this is no good plea “. ney laid out, 


5 h the plain- 
uff avers that he had laid out 27 8.3 and the defendant pleads that he had paid all fees and money 


laid out, without ſhewing what he had paid. Rob. Ent. 56. (5) Where the defendant may plead 


generally, that the plaintiff exoneravit eum of the ſaid promiſe. Cro. Car. 383, 2 Roll. Abr. 408. pl. 1, 
* 2s, If on ſpecial demurrer, ſuch plea is not bad, as amounting to the general iſſue ? 


If in an aſſumpſit the plaintiff declares that the defendant did March, 100. 


alume and promiſe to pay to the plaintiff ſo much money, and dijudged, 


alſo to carry away certain wood before ſuch a day; the defendant RR 


as to the money cannot plead that he paid it, and as to the car- the plaintiff 
nage of the wood non aſſumpſit, (c) for the promiſe being (4) en- upon non 
tire cannot be apportioned +. | — p 
was awarded. (e) Brownl, Ent. 58, 59. In an aſſumpſit ſto pay 24 3. per hogſhead for ale, &c. the 
plaindiff ſhews, /icet, 48s. was due to him ſecundum ratam predif, c. and the defendant guead 
245. de, Sc. pleads non aſſumpſit, and as to the reſidue a tender, and thereupon iſſue is joined ; and 
vice Thomp. Ent. 66. Rob. Ent. 40. (4) ** The defendant pleads the promiſe was conditional, 
and traverſes that it was abſolute, as the plaintiff had declared. Thomp. Ent. 74. Rob. Ent. 97. f 

T Qu. Therefore, if he ſhould not have pleaded non aſſumpſit to the whole? * Nen aſſumpſit tu 
part, and tender to the reſidue, is good. 1 WJ” If ſuch plea is good, if it does not amount to the 
general iſſue, and if the general iſſue would not have been the proper plea ? 


If the plaintiff declares upon an indebitatus Ace and upon 2 Mod, 43, 
a quantum meruit, and the defendant pleads, that after the ſaid 44. ad- 
ſeveral promiſes made, and before the action brought, the plain- 1232 4 
tiff and defendant came to an account concerning divers ſums of and Ingram, 
money, and that the defendant was found in arrear to the plain- 1 Mod. 205%. 


tiff 30 J.; and thereupon, in conſideration that the defendant pro- bh „ 
miſed to pay the ſaid 30 J., the plaintiff likewiſe promiſed to releaſe Norch, Chief 
and acquit the defendant of all demands; this is a good plea, for Jon __ 

4 the account the firſt contract is merged. ty 
=" 75 one debt between them, the entry into an account for that would not determine the contract. 
Tags a Raym, 680. [A ſtated account is no plea to a debt on fimple contract; for both being 
15 8 © latter is not merged in the former. Roades v. Barnes, 1 Burr. 9. 1 Bl. Rep. 65. But 
ag As the defendant indorſed a promiſſory note, of which he was the payee, to the plaintiff © for and 
count af the debt,“ is good. Keatflake v. Morgan, 5 Term Rep. 513. Sois a plea that the 
on ooo plaintiff 
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Richardſon v. Rickman, B. R. M. 16 G. 3. cited in 5 Term Rep. 517+] 


upon a writ c. and t 


282 Attachment, 


plaintiff and defendant accounted together; and that the defendant drew a bill of exchange upon him. 
ſelf in favour of the plaintiff, for the ſum he was found in arrear, and delivered it to the plaintiff, 


Roll. Abr. The defendant cannot plead that he revoked his promiſe ; as if 
Roll. Rep. A. is in execution at the ſuit of B., and J. S. defires B. to let 
39. S. P. him go at large, and that he will ſatisfy him; to which B. agrees, 
adjudged. though J. S., before any thing is done in purſuance of this pro. 
Io .. miſe and agreement, comes to B. and tells him, that he revokes 
edjudged, his promiſe, and that he will not ſtand to it; yet ſuch revocation 
cannot be pleaded in bar to the action. 
3 Lev. 244 Soif in an afſumpſit the plaintiff declares, that in conſideration 
org a the plaintiff would ſolicit a buſineſs for the defendant, which he 
and Beech, had with 5 S. & jinem adinde poneret, the defendant did aſſume, 
ö at he had ſolicited and employed much care and pains, 
e, e c. but before he could finem inde ponere, the defendant counter- 
and the firg manded him, the action lies; though it was objected, that ſuch 
judgment employment is always countermandable ; and if the plaintiff 
— "ol had beſtowed pains, and in part done the thing before the coun- 
termand, he might have had a quantum meruit for what he had 
done, but not an afſumpfit for the whole; yet it was reſolved by 
the court, that if after part done the defendant countermands it, 
the plaintiff ſhall have an action for the whole, and upon the trial 
the jury ought to give as much in damages as the buſineſs done 
deſerves, | 
Yar. 23. If A., being poſſeſſed of a horſe, lends him to B., and B. af- 
Shelbur and ſumes and promiſes to re-deliver the horfe to A. by a day, before 
bk, 42 which day the true owner of the horſe contra voluntatem B, 
2 Roll. Rep. (a) takes him from B.; this matter, by reaſon of the precedent 
_ point property, is 9ſt an eviction of the horſe from the poſſeſſion of 
rpm wy B., and ſhall (5) diſcharge B. of his promiſe. 
the horſe dies. Jones, 179. (5) If one aſſumes to purchaſe lands at the beſt price he can, the pro- 
miſe to purchaſe is abſolute ; but the price muſt be as reaſonable as he can. Lev. 3. per Twiſden. 
But per Foſter, Ch. Juſt. he is not bound to purchaſe unleſs the uwner will fell, 


f ; 1! 
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5 . PO need 

Aer . cc Arts £049 1 Fe no 

; : : : 5 mg q 

1 8 N attachment is a proceſs that iſſues at the diſcretion of the Ag 

— Tre) If Judges of a court of record, againſt a perſon for ſome con, of the 
for a con- tempt (c), for which he is to be committed; and may be awarde | : 

ee gg by them upon a bare ſuggeſtion, or on their own knowledge, wars | "ag f 

che court, Out any appeal, indictment, or information; for though by tue $i 

the commit- ſtatute of magna charta, none are to be impriſoned fine 2 | An 

ment is '  parium, vel per legem terre, yet this ſummary method of procect” Wl execut 
by rule of £ , bſolutely fl. the furthe d execution 0 | On - 

eourt, unleſs ing being abſolutely neceſſary to the furtherance an = © 


juſtice, | 


7 the pro · 
Twiſden. 


Attachment. 283 


juſtice, ſeems to have been long practiſed, and is certainly now the party 
eſtabliſhed as part of the law of the land. eſcape out 


of court be- 
fore he is ſecured, Jac. Law Dict. tit. Ateachment.] Vide 2 Weſtm. 2. c. 3. 


As ſeveral matters relating to this Head fall more properly 
under others, 1 ſhall only in this place conſider, 


(A) In what Caſes an Attachment is to be granted. 


(B) How the Perſon againſt whom it is granted is 


to be proceeded againſt, and how to be diſ- 
charged. | 


(A) In what Caſes an Attachment 1s to be granted. 


A LL courts of record have a diſcretionary power over their own Dyer, 28 
ollicers, and are to ſee that no abuſes be committed by them, 5 x 

which may bring difgrace on the courts themſelves ;z therefore if Vie bead of 

a ſheriff, or other officer, be guilty of a corrupt practice in not Serif. 

ſerving a writ z as if he refuſe to do it unleſs paid an unreaſonable 

pratuity from the plaintiff, or receive a bribe from the defendant, 

or give him notice to remove his perſon or effects, in order to 

prevent the ſervice of any writ z the court which awarded it may 


poih ſuch offences, in ſuch manner as ſhall ſeem proper, by at- 
tachment. | 


But if there be no palpable corruption, nor extraordinary Cir- Hob, 62. 
cumſtance of wilful negligence or obſtinacy, the judgment 264. 


8 . . . No 101. 
whereof is to be left to the diſcretion of the court; it ſeems not p. N. B. 38. 
ufual to proceed in this manner, but to leave the party to his Finch, 237. 


ordinary remedy againſt the ſherif, either by action, or by rules Mi 
to return the writ, or by an alias and pluries, which if he have no tempts to 
excuſe for not executing, an attachment goes of courſe. 2 

Jurt 10 
But it will, 


fions, the court of B. R., it ſeems, never interpoſes. Rex v. Burchett, 1 Str. 567. 
Rex v. Holland, Ca. Tem. Hardw. 160. ] 


tor di /beying an order of ſeſſions, confirmed in B. R. 


Sheriffs and other officers are liable to an attachment for an 11H. 6. 42> 
oprethve or illegal practice in the execution of a writ; as uſing (4) Ney, 
needles res, violence, or terror, treating perſons under an arreſt Moor, 770. 
biſelp ane inhumanly, extorting money from them, Qc. or mak- 2 Roll. 
ug an arreſt without due authority; as, by colour of a blank Abr. 278. 


| , 7 292 But there 
) warrant, filled up without the privity or ſubſequent agreement 


may be ſome 
of the ſheriff, ſpecial cir- 
| cumftances 
rea may induce the court to excuſe it, as that the practice was ſo, and that it was done to prevent 


* party's having notice of the arreſt, 2 Hawk. P. C. 21 5 


An attachment is grantable for a corrupt practice, in not 2 Hawk. 
Vecuting a writ effectually; as if a ſheriff having levied a debt P- C. 215: 
on en execution embezzles the money. 
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284 attachment. 


Hawe. Alſo an attachment is grantable in diſcretion for a falſe return 


oy 8. to a writ, (a) but this is not (5) uſually done without ſome viſible 


tachment corruption, or extraordinary circumſtances of malice, hardſhip, 


was granted Or oppreſhon. 

againſt a : 

mayor for making a return to a mandamus in the name of the town-clerk and burgeſſes without theit 
knowledge or conſent. Rex v. Hoſkins, Ca. Tem. Hardw. 188. If coroners do not return an at. 
tachment of contempt againſt the ſheriff, an attachment will be granted againſt them in the 
firſt inſtance directed to eliſors. Andrews v. Sharp, 2 Bl. Rep. 911. The King v. Peckhan, 
id. 1218.] (5) For an action on the caſe lies againſt the ſheriff; vide title Sheriff, [ For the ſame 
reaſon an attachment will not be granted againſt him for neglecting to take a replevin-bond. The 
King v. Lewis, 2 Term Rep. 617.] 


Vde title Attornies are liable to an attachment, and have been puniſhed 
r in this manner in numberleſs inſtances; as for proſecuting or 


P. C. 217, defending a ſuit without directions from the party, for baſe and 
(-) But unfair dealings towards their clients, in the way of buſineſs; as 


2 for protracting ſuits by little ſhifts, demanding money for buſineſs 


writings till never done, (c) detaining their clients' writings, or their money 
paid his juſt recovered and received by them; for barely attempting to (d) forge 


ag \ won a writ, or other matter of record; for giving (e) directions 


(d) Cro. to a ſheriff what perſons he ſhall return on a panel; or for en- 
Car. 74. deavouring to impoſe on the court. 

Dyer, 241. | 

pl. 50. 244. pl. 58. (e) Moor, 882. pl. 1237. [A notice of action given in compliance with the 
requiſition of a penal ſtatute, is not ſuch a commencement of the ſuit, as will ſubject a plaintiff or bis 
attorney to an attachment for miibehaviour before ſuing out the writ. Gordon v. Powis, 2 Bl. Rep. 
781. per three Judges, dubit. Blackſtone, J.] | 


Tide Hawk. And all other officers of courts of record are in like manner 


* puniſhable for diſobeying the commands of ſuch courts, or for 


jurors are Executing them oppreſſively, or otherwiſe miſdemeaning them- 


puniſhable, felyes in their offices. 
wide head of | 
Furies, [A bailiff refuſing to make affidavit of ſervice of proceſs will be attached. Rex v. Rudge 


1 Bl. Rep. 432.] ] 


[(f)Noat- Gaolers are puniſhable in this ſummary way, for groſs milbe- 


tachment . . . ? f 
nie « haviour in their offices, (F) by the courts to which they more im. 


gaoler fora mediately belong; alſo by diſobeying a habeas corpus ifluing out of 
e oy a court which has authority to award it; and by the court of 
I Le King's Bench, for uſing priſoners barbarouſly and inhumanly. 


an informa- 
tion. The gaoler of Shrewſbury caſe, 1 Str. 532.] 2 Hawk. P. C. 227. wide title Gaol and Gauler's 
LA conſtable in any part of England refuſing to execute a warrant of a judge of B. R. for apprehending 
one charged with felony, is puniſhable by attachment, Rex v. White and others, Ca. Tem. Hardw. 42. 


Keb. 484. The court of King's Bench, as it hath a ſuperintendency over al 
hn 28. inferior courts, may grant an attachment againſt the judges 0 
wide title ſuch courts, for oppreſſive, unjuſt, or irregular practice, contrary 


Courts, and to the obvious rules of natural juſtice; as for denying a defendant 


* a copy of the declaration, or going on to trial without giving 
general, him notice, or time to make his defence, or for compelling him 


to give exorbitant bail, or for taking unreaſonable diſtreſſes, 0! 
for taking money for vicious pleading ; for proceeding after à Pro- 

hibition, certiorar:, Wc. - 
Attachments have been granted for ſpeaking corre 
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{:ance, (a) without any rule made on the party to ſhew cauſe why L (e) Tho? 
ſuch attachments ſhould not be granted; for it would be in vain Sontbemfu“ 


to ſerve him with a ſecond rule, who had deſpiſed the firſt. — 
of a ſub- 


tna, and the perſon ſerving it ſeverely beaten; yet as theſe facts were proved by only one witneſs, 
the court of Chancery would not order the party to ſtand committed in the firſt inſtance, but onl 
granted a rule upon him to ſhew cauſe why he ſhould not be —_— 3 Atk. 219. Lord Hard- 
wicke was inclined to adopt the ſame rule, and to require two ath@vits to ground an attachment in 
the firſt inſtance at laws North v. Wiggins, 2 Str. 1068. ] : 


An attachment is the proper remedy for diſobedience of the Mod. 21. 
rules of court; as of thoſe made in ejeQtment(b), arbitrament, c. 1 Wh 
do where a defendant in account, being adjudged to account before 522. 32.59 


. : : : 533.885. 
auditors, refuſes to do it, unleſs they will allow matter diſallowed Stra. 695. 


by the court before; or where one refuſes to pay coſts taxed by zum. 450. 


: : Salk, 71. 
the maſter, whoſe taxation the law looks upon as a taxation by pl. 6. 


the court (c). 2 Burr. 12 56. 
| (6) At. 
tachment in the farſt inſtance, for non-delivery of poſſeſſion purſuant to rule of court in ejectment. 
Davies v. Doe, 2 Bl. Rep. 892. (c) Attachments for non-performance of an award, or non-payment of 
coſts, are not granted now as for contempts, but are in the nature of a civil executions Rex vs 


Stokes, Cowp. 136. Rex v. Myers, 1 Term Rep. 265. 1 Bl. Rep. 638. S. P.] 


But an attachment is not uſually granted for diſobedience of a Salk. 84. 
rule of niſi prius, unleſs it be firſt made a rule of court; nor for P 


diſobedience of a rule made by a judge at his chambers, unleſs { (0) Thing 


it be entered; nor for diſobedience of any rule without perſonal been ad- 
lervice (d). ha Judged that 
| the affidavit 
to ſupport a rule for an attachment for contempt, muſt ſhew that the defendant was ſerved per- 
ſonally with a copy of the rule, and that the original rule was ſhewn to him at the ſame time. The 
King v. Smithies, 3 Term Rep. 351. But where a mandamus was granted for the election of a 
mayor, under It G. 1. c. 4. ſ. 2., and a rule made that publick notice ſhould be affixed in the market- 
place, which was done accordingly, an attachment was granted for diſobedience of the mandamus againſt 
a member of the corporation who was ſerved with a copy of the rule, notwithſtanding neither the original 
mandamus, nor rule was ſhewn him at the time; for the publick notice by the act is primd facie ſufficient. 
But the application for an attachment might be well anſwered, if the party could thew that he had no 
notice of the mandamus, The King v. Edyvean, 3 Term Rep. 352. Motions for attachments in 
civil ſuits are proceedings on the civil ſide of the court of K. B. till the attachments iſſue, and therefore 
the affidavits on which they are grounded are to be entitled with the names of the parties; but when 


the attachments iſſue, the king is to be named as proſecutor, for the proceedings are then on the crown 
kde, 3 Term Rep. 253. Wood v. Webb. ] | | 


An attachment is proper for abuſes of the proceſs of the 2 Hawk. 
court; as for ſuing out execution where there is no judgment; 5. C. 237. 


3 * Fortel. 267. 
ringing an appeal for the death of one known to be alive; mak- (Granted 


ing uſe of a proceſs of a ſuperior court, as a ſtale to bring a de- againſt the 
fendant within the juriſdiction of an inferior one, and then drop- mm" = 
ping it; uſing ſuch proceſs in a vexatious, oppreſſive, or unjuſt q 


| and his at- 
manner, without colour of ſerving any other end by it. torney, for 


8 n | entering up - 
1 ment on a bond and warrant of attorney executed whilſt the defendant was under arreſt, and 
: I calling in his attorney. Woodin v. Colledge, Ca. Tem. Hardwicke, 177. The inſtituting a 
* it, though there be a real demand, either for the purpoſe of injuring a third perſon, or of getting the 

TORR of the court, js a contempt puniſhable by attachment. Coxe v. Phillips, Ca. Tem. Hardw. 
i Mw Da Coſta v. Jones, Cowp. 729. Hoſkins v. Lord Berkley, 4 Term Rep. 422. So is putting 
"gy by feigned names, no ſuch perſons being in exiſtence, Str. 384. Or aſſigning for error the 
CE the Þ aintifF in ejectment. Moore v. Goodright, 2 Str, 899. Or arreſting a plaintiff whilſt 
Os Ong arbitrators under a rule of court in order to injure his cauſe. Rex v. Hall, 2 Bl. Rep. 1110. 

Ae mere ſerving of proceſs on a party attending his cauſe in a court of juſtice. Cole v. Hawkins, 


2 Su. 1094, Andr. 275. 8. C. Or bringing a writ of error, after having obtained an Injunction on 
| - RR 
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286 | Attachment, 


the terms of giving a releaſe of errors. 4 Atk. 297. Where the court will puniſh for contempts in 
the challenging of juries, ſee 1 Str. 593. 2 Lora Raym. 1364. 8 Mod. 245. 2 Str. 1001. An 
attachment was granted againſt a perſon for threatening the life of a proſecutor, who had indicted another 


for perjury, in an affidavit on which an information had iſſued againſt him. Rex v. Carroll, 1 Will. 


75.—l[t js a high contempt of a court puniſhable by attachment, either to ſcandalize the court itſelf, 
or to abuſe parties who are concerned in cauſes in it, or to publiſh any thing in order to prejudice 


mankind againſt parties before the cauſe is heard. 2 Atk. 469. 2 Vez. 520.] 


King v. [If a defendant in a penal action obtain a rule to ſtay proceed. 

3 Tok ings, on paying a ſum agreed upon between him and the plaintiff 

Rep. 257. the court will grant an attachment againſt him, if he refuſe to 
| pay ſuch ſum. ] 


(B) How the Perſon againſt who an Attachment 


is granted is to be proceeded againſt, and how 
diſcharged. ] 


4 Hawk. ATTACHMENTS are uſually granted on a rule to ſhew 
P. C. 141. cauſe, unleſs the offence complained of be of a flagrant na- 
lj. ture, and poſitively ſworn to; in which laſt caſe the party is or- 
2 Jones, 178. dered to attend, which he muſt do in perſon ; as muſt every one 
£504 19nd againſt whom an attachment is granted; and if the party at- 
— wg 1+. tending the court upon ſuch a rule to anſwer it, or appearing 
tachment upon an attachment, be apparently guilty, the Court in dis- 
for one cretion, on conſideration of the nature of the crime, and other 
party at the : 3 3 1 

foit of ano- Circumſtances, will either commit him immediately, in order to 
ther, where anſwer interrogatories to be exhibited againſt him (a), concern- 
_ —m_ ing the contempt complained of, or will ſuffer him to enter into 
which it is @ Tecognizance to anſwer ſuch interrogatories z; which if oy be 
moved for not exhibited within four days, the party may move to have 


are ſworn the recognizance diſcharged ; otherwiſe he muſt anſwer them, 
before the 


| proſecutor's though exhibited after the four days; but in all cafes, if he 


agents. Rex fully anſwer them, he ſhall be diſcharged as to the attachment, 
= PRs and the proſecutor ſhall be left to proceed againſt him for the 
; fob debe perjury (6), if he thinks fit; but if he deny part of the contempts 
(a) But he only, and confeſs other part, he ſhall not be diſcharged as to 


cannot come th ofe denied, but the truth of them ſhall be examined, and ſuch 
in and con- 


fes the con- puniſhment inflicted, as from the whole ſhall appear reaſonable; 
tempt till and if his anſwer be evaſive as to any material part, he ſhall be 


* puniſhed in the ſame manner as if he had confeſſed it. 


are filed, unleſs in the caſe of a reſcue, or a contempt in the face of the court. Rex v. Edwards, 
4 Burr. 2105. 1 Bl. Rep. 637. S. C. Rex v. Elkins, 1 Bl. Rep. 640. In the caſe of a reſcue, hows 
ever, it has been ſince adjudged, that he muſt anſwer interrogatories, if the proſecutor inſiſt upon 1 
R. v. Jane Horſley, 5 Term Rep. 362. In the King's Bench the interrogatories muſt be ſigned by counſel. 
| Reg. gen. Mich. 1793, 5 Term Rep. 474+, and are referred to the Maſter of the Crown-office te 
examine the party upon them; and he is to report to the court whether in contempt or not. C. 
Temp. Hardw. 239. But the party may demur to improper interrogatories, ſuch as may tend to com 
him of any other offence, R. v. Barber, 1 Str. 444-, or ſubject him to a penalty. Ca. Temp- Hardv. 
239. If reported in contempt, he immediately receives ſentence, unleſs the court, by conſent, e 
giving judgment, and order the recognizance to be diſcharged, Rex v. James Wheeler. 3 Burr. 12 6b. 
or the attorney- general conſent that he may be continued on his recognizance. R. v. Beardmore, 


2 Bur. 797. “t is not uſual to allow cofts to a party who purges himſelf of a contempt which he i 


charged with : but where the charge has appeared quite groundleſs and vexatious, the court has give 
them. R. v. Plunket, 3 Burr. 1329. (6) R. v. Vaughan, Dougl. 516. It is a rule of the re 
K. B. that the maſſ er's report cannot be moved ſor on the laſt day of term, without previous leave 24 
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me court, except in extraordinary caſes; and there muſt be always a perſonal ſervice of notice. R. v. 


Wheeler, 1 Bl Rep. 311. But attachments for non- pa t . . 
wie exprebily excepted out of this rue. 1 Burr. 651. payment of coſts, and not returning the writs 


[By a rule of the Court of K. B., Eafter 34 G. 3., it is ordered 

That in future, whenever any writ of attachment ſhall ue 

in order to compel any perſon to anſwer upon interrogatories 

and on which judgment ſhall not be given in the courſe of the 

term, the name of the cauſe ſhall be inſerted in the liſt of mo- 

tions appointed to come on peremptorily in the enſuing term 

in order that the Court may be informed what ſhall have been 

« done in proſecution of ſuch writ.” | 
In Chancery, if a corporation is in contempt, there is no re- Rex v. Dr 

medy by way of proceeding for a contempt perſonally, againſt Windham, 

the real parties who offend ; but the mode of compulſion is by 4 


La) 


c 
0 
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10 
40 


La) 


. 


; : Lond 
ſequeſtration, At law a corporation cannot be attached for con- v. Lynns 


tempt in their corporate character for not returning a writ di- 2H. Bl. 

rected to them, but an attachment in the nature of a pone is the e 
proper way to compel an appearance. But where a mandamus of Chichef.. 
gocs to a corporate body to compel an election, the Court of , Har- 


B. R. it ſeems will attach the indivi ward, 1Ter.” 
K. e individuals wh 3 
to it.] wi” refuſe to proceed Rep. 652. 


Attorney. 


N 5 - . . . 
A OY 1s one ſet in the place of another, and 1s either Co. Lit. 52. 
{1 publick, as an attorney at law, whoſe warrant is alis ponit 5 Oo. 58. 
. * _ attornatum ; or private, who has authority given Roll ep | 
Sai in the place and ſtead of him by whom he is dele- N 
in private contracts and agreements; which authority 4 and his 


muſt be b deed, that 1 | power, and 
fued his Xl „that it may appear that the attorney has pur- how diſuſed 


8 857 e e this all perſons are capable, and there- fince the ſe- 
dee eee ee eee y monks, infants, feme coverts, perſons ure nga 
roy Rs pre ed, e oor villas, aliens, Sc.; for have given 
e 4 eg a naked authority, the execution of it can be power to 
eee 2 of prejudice to the perſons under ſuch "ny wy aps 
may claim 3 ga ilities, or to any other perſon, who by law Co Lit. 
b y intereſt of ſuch diſabled perſons after their death. 128. a. 
e perſon (a) here treated of is an attorney at law, who (a) For pri- 


5 appoi | 
ppointed to proſecute and defend for his client, and is conſi- t attor- 


dered 2 =D 7 p 
he wh _ belonging to the courts of juſtice z concern- 3 
m there are ſeveral ſtatutes and reſolutions, rity and 
Pawer. 
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in which perſons may proſecute or defend by attorney; by the 4 H. 4. c. 18. are to be inrolled, and 


28 attorney. 
(A) Of admitting Perſons to act as Attornies, and | 
the Qualifications neceſſary for ſuch Perſons, 
(B) Who may appear by Attorney, and in what 
es. 


(C) Of retaining an Attorney, what ſhall be an 
Appearance; and therein of the Warrant of 
Attorney. 


; (D) Of the Power of an Attorney, when aps 
pointed ; and the Regularity of his Proceedings, 
(E) Of the Determination of his Power; and here- 
in of diſmiſſing or changing him. 
(F) Of his Fees and Diſburſements, and the Remed 
for the Recovery of them. = | 
(G) Of the Privileges which an Attorney has. 


(H) Of Offences and Miſbehaviours for which he 
1s puniſhable; and herein of the Form of the 
Proceedings againſt him. 


(A) Of admitting Perſons to act as Attornies, and 
the Qualifications neceſſary for ſuch Perſons. 


Fide 2 Inſt. BEFORE the ſtatute We/?m. 2. cap. 10. all attornies were made 


SS, 2/7” by letters patent under the great ſeal, commanding the ju 


228. tices to admit the perſon to be attorney to ſuch an one; fince 


4 ph which there have been ſeveral (5) ſtatutes and rules made for 
Od. . | 


When arc the better regulation of attornies. Se h 

of record, wide ſtatute 4 H. 4. c. 18. and Roll. Rep. 3. (35) 3 E. 1. c. 42. which ſee explained 
2 Inſt. 249. 6 Ed. 1. c. 8. explained 2 Inſt. 311. 13 Ed. 1. c. 10. explained 2 Inſt. 377. 
27 Ed. 1. 7 R. 2. 14. 3 H. 7. 1. 23 Hl. 8. c. 3. 29 El. c. 5. 31 El. c. 10. relating to caſes 


ſworn to execute their office truly. By the 1 H. 5. c. 4. no under-ſheriff to praQtiſe as an 2 (By 1 
33 H. 6. c. 7. For reſtraining the number of attornies in Norfelk, Suffolk, and Norwich, vs tte count 
2 Inſt. 2 50. 32 H. 8. c. 30. 38 El. c. 14. 4 An. c. 16. relating to the filing of warrants 9 

attorney. By the Jac. 1. c. 7. are to fign bills of fees, and produce tickets of money given '? / the 
counſel; wide peſtea letter (F. 190.) By the 13 W. 3. c. 6. muſt take the oaths. By the 12 G.. ation. 


c. 29. made perpetual by 21 G. 2. c. 3. acting as an attorney after a conviction for forgery ot perjuof 
to be tranſported. | 


Vide thefta- By the 2 Geo. 2. cap. 23., made perpetual by 30 Ges. 2. cuß. 19: 


tute, and the 2 2 5 cc N nd after the 
tame claufes ect. 75. it is enacted, “ That no perſon from a 


with reſpect . firſt day of December 1730, who was not duly admitted as 5 


to folicitors 6 attorney, purſuant to the directions of the ſtatute, ſhall be 
practiſing in 2 permitted 


Attorney; a 

« permitted to act as an attorney, or to ſue out any writ of 
« proceſs, or to commence, carry on, or defend any action or 
actions, or any proceedings, either before or after judgment 
« obtained, in the name or names of any other perſon or perſons, 
« in any of his majeſty's courts of record, unleſs fuch perſon 
« ſhall have been bound, by contract in writing, to ſerve as a 
« clerk, for and during the ſpace of five years, to an attor- 
« ney duly and legally ſworn and admitted; and unleſs fuch 
« perſon ſhall have continued in ſuch ſervice during the ſaid 
« term of five years; and unleſs ſuch perſon ſhall be allowed of, 
« admitted, and enrolled by a judge of the ſaid courts, and thall 
„ have taken the following oath : I A. B. do ſwear, that I will 
« truly and honeftly demean myſelf in the practice of an attorney, ac- 
« cording to the beſt of my knowledge and ability. And in caſe any” 
« perſon ſhall in his own name, or in the name of any other 
« perſon, ſue out any writ or proceſs, or commence, proſecute, 
v or defend any action or ſuit, or any proceedings in any of the 
« courts of law or equity, as an attorney or ſolicitor, for or in 
« expeCtation of any gain, fee, or reward, without being admit» 
* ted and enrolled (a); every ſuch perſon for every ſuch offence 
* ſhall forfeit and pay 50/. to the uſe of ſuch perſon as fhall 
* proſecute him for the ſaid offence, and is hereby incapable to 
„ maintain any action or ſuit in any court in law or equity, for 
* any fee, reward; or diſburſements, on account of proſecuting, 
carrying on, or defending any ſuch action, ſuit, or proceeding z 
«and that no attorney or ſolicitor ſhall have more than twe 
* clerks at a time, except the prothonotaries and ſecondary of the 
„King's Bench, who may have three clerks, -» Alſo a ſworn at- 
torney, ſuffering any to act in his name, ſhall himſelf be diſs 
* abled to act in any court, and his admittance in any court 
* ſhall from thenceforth ceaſe and be void: Provided, (6) That 
"an attorney or ſolicitor ſworn in wy one court may, by the 
" conſent of an attorney or ſolicitor ſworn in any other court, 
* which conſent muſt appear in writing, ſigned by the attorney 
Hor ſolicitor, in the name of ſuch attorney ſue any writ, pro- 
" cels, or commence, carry on, proſecute, or defend any action 
Vor actions, or any other proceedings in ſuch court, notwith- 
* tanding ſuch perſon is not ſworn or admitted tg be an attors 
"ney of ſuch court.“ 


| he 
the 


[By 12 Geo. 2. c. 13. 67. None but regular attornies ſhall act in 
de county courts, under a penalty of 20/. _ | | 
by the ſame, 
Wation, | 15 3 

by 22 G. 2. c. 46. 5 34. An affidavit of tlie actual execution 
ll the articles of clerkſhip ſhall be made and filed within three 
denths by the maſter and clerk, and none fhall be admitted 
bre ſuch affidavit ſhall be produced and read in open court. 


98. Quakers may be admitted upon their af- 


anſwerable for what be docs in his name, 12 Mod. 666 


289 


courts of 
equity; and 


1 
c. 26. f. 15. 
whereby ſo- 
licitors may 
be admitted 
attornies 
without 
ſtamp or 
fee. But 
attorney of 
B. R. can- 
not be ad- 
mitted of 
C. B. withs 
out a new 
amp. 
Barnes, 38. 
Taking ; 
turnkey for 
an articled 
clerk diſal - 
lowed, and 
the articleg 
cancelled. 
Burr, Reps 
291. 
Frazer's 
caſe. [ (a) A 
ſolicitor in 
Chancery 
may prac- 
tiſe in the 
equity ſide 
of the Ex- 
chequer 
without beg 
ing admit- 
ted a ſoli- 
citor in that 
court. Med- 
dowcroft Vs 
Holbrooke, 
1 Bl. 
Rep. 50.} 
(2) Attor- 
ney who 
gives ano- 
ther leave ta, 
practiſe in 


his name, is 
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lo, Affidavit ſhall be made by the clerk or. maſter, of actual 
ce to ſuch maſter or his agent for the term of five years. 
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Attorney. 


$ 75. None ſhall take or retain any clerk after diſcontinuing 
buſineſs, | | | 

$10. A clerk, in caſe of his maſter dying, or diſcontinuing 
buſineſs, or of his being diſcharged, if he ſerves the reſidue of hi 
time in the manner preſcribed by the act to another, and makes 
the proper affidavits, may be admitted, 11815 

$16, 17. Sworn clerks in Chancery, or their clerks bound and 
actually ſerving for five years, or being admitted and ſerving ag 
a waiting clerk the two laſt years, may be admitted ſolicitors; 
and ſo if their maſters die, and they ſerve under articles with 
others. | 395 

§18. No ſworn clerk to have more than two clerks. 

6 19. This act not to extend to the officers in the king's 
remembrancer's, treaſurer's remembrancer's, pipe office, or office | 
of pleas in the Exchequer, 

$11. Attornies acting as agents for unqualified perſons, or 
permitting them to uſe their names, to be ſtruck off the roll 


and committed to priſon for any time not exceeding one year, F 
$12. None ſhall act as attornies at the ſeſſions who have not 0 
been admitted according to 2 Geo. 2. c. 23., under a penalty ' p 
of 50/., with treble coſts ; and attornies ſuffering ſuch perſons to 1 
practiſe in their names ſhall incur the like penalty. 25 00 
$ 13. The attornies of the duchy court of Lancaſter, or of the 7 
great ſeſſions in Wales, or of the counties palatine of Cheſter, * 
Lancaſter, and Durham, acting within their reſpective juriſdie- 1 
tions, are exempted. | P ſk 
$14. No clerk of the peace or his deputy, or under-ſherif or * 
his deputy, ſhall act as attornies at the ſeſſions for the county, * 
Sc. where they ſhall execute ſuch offices, under the like penalty des 
of 50l. | | 
By 25 Geo. 3. c. 80. it is enacted, „ That every ſolicitor, attor- A 
© ney, notary, proctor, agent, or procurator admitted, enxolled ten 
* or regiſtered in any of his majeſty's courts at We/#nunſter, ar i ſhal 
C any eccleſiaſtical court, or in any of the courts of admiraltf any 
& or cinque ports, or in any of his majeſty's courts. in Scotland bn 
« the great ſeſſions in Wales, or in any courts in the counts proc 
ec palatine, or in any other court in Great Britain, holding plea have 
here the debt or damage ſhall amount to forty ſhillings d then 
« more, ſhall, previous to his commencing any ſuit or proſecution, Bl terti 
cc take out annually a certificate of ſuch his admiſſion, enrolment, bs ſw 
« or regiſter : That for and upon every ſuch certificate ſo take! By 
ic out by any ſolicitor, c. who ſhall reſide in any of the inus d preg 
c court, or in the cities of London or Weſtminſter, the borough o and 2 
« Southwark, the pariſh of Saint Pancras, and Saint #1)" 8 dent, 
« Bone, or within the bills of mortality, or within the ct] purpo 


« of Edinburgh, there ſhall be charged a ſtamp- duty of ft dut a 
« pounds: That for and upon every ſuch certificate ſo taken W ſolicit 
c by any ſolicitor, Sc. who ſhall reſide in any other pat © Herkg 
« Great Britain, there ſhall be charged a ſtamp- duty of we wy, 
« pounds.” And by 9 6. “ Any folicitor, &c. reſiding forty * re ch 
« more in any one year within the limits of the higher duties, « bey a 


4 
Attornep. 2095 
& be Hable to the payment of thoſe duties, notwithſtanding hgͥe 
« may at other times, in ſuch year, reſide elſewhere without 
« thoſe limits.” : hh | | | 

In order to obtain ſuch certificate, 5 3. directs, That every acting 
ſolicitor, Oc. ſhall annually deliver into ſome one of the courts in 
which he ſhall have been admitted, ſworn, enrolled; or regiſ- 
tered, a paper or note in his proper hand-writing, containing his 
name and uſual place of reſidence, and marked and ſtamped with 
the proper mark or ſtamp of the duty by this act impoſed upon 
certificates, according to the place of his refidence, arid thereupon 
every ſuch ſolicitor, We. ſhall be entitled to have a certificate (if 
the ſame ſhall be required) in manner next hereafter mentioned. 

( 4, and 5. The officers appointed to enrol attornies by 
26. 2. c. 23. { 18, ſhall, upon payment of the fee of one fail. 
ling, enter, in alphabetical order, the name and place of reſidence 
of every ſuch attorney and ſolicitor, enrolled an attorney or ſo- 
licitor in the ſaid courts reſpectively, (who ſhall have delivered in 
ſuch paper or note in writing duly ſtamped, and required a cer- 
tifcate of his enrolment as aforeſaid,) in rolls or books to be 
provided and kept for that purpoſe in the ſeveral offices in the act 

mentioned; and ſhall, at the time of making ſuch entry, fubſcribe 
to every ſuch paper or note in writing ſo delivered in, a certificate 
higned by every ſuch officer, according to the form of the fchedule 
annexed to the act; to all which rolls or books all perſons may, 
at reaſonable times, have acceſs without fee or reward : certificates 
ſhall then be iſſued to the perſons requiring the ſame, which ſhall 
bear date the day on which they are iſſued, and ſhall continue in 
force for one year, and be renewed every year at leaſt ten days 
before the expiration of the year for which they were granted. 

By 6 5. Every perſon acting in his own name, or in that of 
another, without a certificate, or giving in a falſe place of reſi- 
dence, with intent to evade the payment of the higher duties, 
ſtall forfeit fifty pounds, and is made incapable of maintaining 
any action for the recovery of any fee, reward, or diſburſement, 

on account of proſecuting, carrying on, or defending any ſuit or 
proceeding in which he hath ſo acted. But by 6 8. Perſons who 
are taken out certificates may act for others who have alſo taken 
them out. And by $ 9. Any perfon who hath duly, obtained a 
tertificate in one court, may act in any other court in which he 
ſworn, without taking out a certificate in that court. 

By 5 10. It is required, that none of thoſe perſons who are ex- 
prelsly excepted out of the act of 2 G. 2. c. 23-, by the 20th, 27th, 
nd 28th ſections of that act, touching their admiſſion and enrol- 
went, ſhall act as attorney or ſolicitor, unleſs they ſhall for the 
Purpoſes of this act cauſe their name to be enrolled, and take 
tut a certificate in like manner as required of ſworn attornies and 
bicitors. And 5 11. extends this requiſition to all officers and 

Uerks of any of the courts excepted in ſtat. 2 G. 2. But g 12. 
deppts from the payment of this duty all cletks in court who 
I clarged with the land-tax in refpect of their ofaces, whilſt 
e act merely officially. 5 EE 
— e U 2 By 
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This rule 
has been 
ſince adopt- 
ed by the 
court of 

C. P. 

(a) But in- 
ſtead of fix- 
ing up his 
name and 
place of 


abode in the 
ec dered, That, from and after the ſame laſt day of M:chaelmas term, 


judges” 
chambers, 

it is ordered 
by a ſubſe- 
quent rule, 
Tr. 33.3. 
That he ſhall 
enter, or 
eauſe to be 


entered, in a 


book to be 


kept for that 


5 


purpoſe at 


each of the 
judge's 
chambers 
of that 
court, his 
name and 
place of 
abode, and 
alſo the 
name and 
place of 
abode of the 
attorney or 
attornies to 
whom he 
ſhall have 
been ar- 
ticled; and 
attorney. 


attorney. | 
| By a rule of the court of King's Bench, Tr. 31 G. 3. (in ai 
and furtherance of the diſpoſitions of the legiſlature mainfeſted in 
the above acts, ) It is ordered, © 'That, from and after the laſt day of 


« Michaelmas term then next enſuing, no attorney, who ſhall be 
« retained or employed as a writer or clerk by any other attorney, 


ce ſhall, during the time of ſuch employ, take or have any clerkun. 
cc der articles; and that no ſervice to any ſuch attorney under articles 
« during the time that ſuch attorney ſhall be ſo employed by any 
ce other attorney ſhall be deemed good ſervice. And it is further or- 


« no perſon who ſhall enter into articles with an attorney or attor- 
cc nies ſhall be at liberty to ſerve the agent or agents of fuch attor- 
& ney or attornies, under ſuch articles, for a longer time than one 
c year of his clerkihip, and that any ſuch ſervice to an agent or 
agents beyond that time ſhall not be deemed good ſervice. And 
cc to the intent that better information may be obtained, touching 
ce the fitneſs and qualifications of perſons applying to be admitted 
ce attornies, it is further ordered, That, from and after the ſame, 
&« Ec. every perſon who ſhall apply for admiſſion as an attorney in 
ce that court, and who ſhall not have been admitted an attorney or 
&« ſolicitor of any other court, ſhall, for the ſpace of one full term, 
« previous to the term in which ſuch perſon ſhall apply to be ad- 
« mitted, cauſe his name and place of abode, and alſo the name or 
cc names and place or places of abode of the attorney or attorniesto 
« whom he ſhall have been articled, written in legible characters, 
te to be affixed on the outſide of the court of King's Bench, in ſuch 
© place as publick notices are uſually affixed, and alſo in ſome 
« conſpicuous place in the chambers (a) of each of the judges of 
ce that court, and in the King's Bench office; and that no perſon 
« who ſhall not have regularly complied with this order ſhall in 
« future be admitted an attorney of that court.” 

that no perſon who ſhall not have complied with this rule ſhall in future be admitted u 


As a further means of reducing the number of this body of 
men, by ſtat. 34 G. 3. c. 14. the legiſlature have impoſed 2 
duty of 1001. upon every contract in writing, to ferve as a clerk, 
in order to admiſſion as a ſolicitor or attorney in any court # 
Weſtminfler, and a duty of ol. upon every ſuch contract, in 
order to admiſſion into any court of great ſeſſions in Wales, 
Chefler, Lancaſter, or Durham, or in any court of record in Enge 
land holding pleas, where the debt fhall amount to forty ſhillings 
And {F 2. no clerk can be admitted unleſs the indenture or wi 
ing containing the contract be enrolled, together with an affidanit 
of the due execution thereof, in the court in which ſuch clerk 
propoſes to be admitted, within ſix months next after the exec 
tion thereof; and in default of enrolment within that time the 
ſervice ſhall be deemed to commence from the time of the ente 
ment, and not from the execution of the indentures. And by 03 
every perſon ſhall, previous to his being permitted to pradlit, 
make an affidavit of the payment of the duty, and ſpecify 1" 


the ſum paid, and the name and place of abode of the 12 
þ WIR . - b | 4 


F 
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Fl perſons with whom the contract of ſervice was entered into, the 
N time of the execution thereof, and of the enrolling of it; and, 
oy in caſe he ſhall have been previouſly admitted a ſolicitor or attorney 
be in ſome other court, ſhall ſpecify in ſuch affidavit the court in 
ey, which he has been ſo admitted, and time of his admiſſion, and 
. cauſe the ſame to be filed in the court in which he propoſes to be 
os admitted; which affidavit ſhall be produced and openly read in 
any the court in which he propoſes to be admitted before he ſhall be 
WA enrolled therein. e 
am, The $ 4. impoſes a penalty of 1004. upon any perſon, other 
. than ſuch as ſhall have been admitted in one of the courts of 
8 great ſeſſions in Wales, c. by virtue of a contract made before 
e the 5th and 1oth days of February 1794, and a ſervice in purſu- 
nt or ance thereof, who ſhall in his own name, or that of any other 
* perſon, ſue out any writ or proceſs, or commence, proſecute, or 
ching defend any action or ſuit, or any proceedings in any of the courts 
nitted at Meſeminſter, without being admitted in one of them according 
lame, to the directions of the ſeveral acts now in force for the better 
iey in regulation of attornies; and further incapacitates him from 
ney ot maintaining any action for the recovery of his fees, Oc. on ac- 
term, count of ſuch proceedings. | 5 
8 But by 9 5. perſons admitted in any court at We/minfter, who 
ame of ſhall have paid the 100 J. duty, may be admitted in any other 
ries to court mentioned in the act without paying any further duty; and 
racters, by g 6. a ſimilar proviſion is made for the admiſſion of thoſe who 
in ſuch have paid the 50/. duty into any other court but thoſe at Ve- 
n ſome minfler., And by $ 7. any perſon admitted in any of the above 
ges of courts, by virtue of a contract and ſervice thereunder, before the 
, perſon ſaid 5th and oth days of February, may be admitted to any of 
ſhall in the other courts without the payment of the duties impoſed by 
| this act. And 9 8. protects articled clerks who ſhall have paid 
amel u the duty from the payment of it again, upon any new contract 
with other maſters.] | | a 
body al An attorney ſworn and admitted in any of the courts at Ve. Vent. rr, 
apoſed 2 miner may practiſe in any inferior court, unleſs ſuch court by 3 * 
5 a clerks Charter or preſcription is reſtrained to a certain number of attor- __ 
court a nes, and has a power to exclude all others. : | | 
tract, n Alſo if an attorney of any inferior court is refuſed the privi- Lev. 75. 
in Walt lege of acting, or turned out by the judge or ſteward, a manda- Sid. 94. 
d in Eng- mus will lie to reſtore him = 7 
3 . ym.. 14. vide tit. Mandamut. 
V ſhillings 1 : | ; | 1 
« or wilt pprentice to a man as a ſcrivener, though he be alſo Barnes, 39. 


17 ant an attorney, cannot be admitted. 


ſuch del Fo barriſter cannot be admitted an attorney : if he is deſirous 3 
che exect ing ſo, he muſt firſt apply to his ſociety to be diſbarred. Pong. 113. 

it time the An attorney who had at his own inſtance been ſtruck off the Moody's 
the enror roll, and had been put into the commiſſion of the peace, and B, 42. 
ad by v3 Made a commiſſioner of the land-tax, moved to be reſtored; and es 
o pratiis di an athdavit ſetting forth his reaſons, the motion was granted, 

pecity m 4 0 conſenting to take no advantage of any action pending, 11 

0 perion © ere ſhould be any. 


perſons 


a 


uh 


. : 8 2 - — 4 
r — 2 5 
> A — * 7 FR. — 
3 A ODE I, A 
2 IST SAIL = — 
SAS <a — 
— 8 — —— — — 
. * La —=Y — — 2 — — — — 


3 - 7 = w * —x = _ 7 „ IJ * 7 = * 30. - 2* "> — 2 3 . — £5 < [= - = * 37 INOS 
9 n » — — = . — - = : * 2 2 SS fon 3% ger =. oy Boo Is Or 42 — 
_ act e 3 = 22 — — — = 2 - | 0 _— - 
© ves ** 9 oy SS * <> | POSED NL, £ "Fon = om > 
Pe f 3 b - 2 — - 
rel 2 he =" © 2 + 2 


ä —— ab 
N IE * : 8 7 TE” 7 . - . 


Attorney, 


(B) Who may appear by Attorney, and in what 


Caſes. | ; 


2 Inſt. 924. THE ſtatute of Weftm. 2. cap. 10. gives to all perſons a lis 
Co. Ih. - berty of appearing by attorney without any letters patent, 


we 58. which it ſeems they were formerly obliged to take out, otherwiſe 


2 Mod. 83. they were to appear each day in court in their proper perſon (a); 
5 infants for the command of the writ being to appear, was always in- 
3 by tended to be in proper perſon, 


guardian or attorney, wide head of Infants, [() By reaſon whereof, Lord Coke obſerveth, there werg 
but few ſuits. Co. Lit. 128. a.] | ; 


(5) 2 Hawk. But in a (5) capital caſe the party muſt always appear in per- 


5 2 ſon, and cannot plead by attorney: alſo in criminal offences, 
Rep. 190. Where an act of parliament requires that the party ſhould appear 
— 299. in perſon; ſo in (e) appeal, or on an (d) attachment. | 
.. f | 


312. That the appellant and appelice muſt both appear in perſon, 3 Mod. 268. 4 Mod. 99. 


2 Jones, 210. (d) 2 Hawk. P. C. 213.; and wide title Appeal. 

Lev. 146. On an indictment, information, or action for any crime what: 
Does or ſoever under the degree of capital, the defendant may, by the 
Cro. Jac. favour of the court, appear by attorney; and this he may do as 
462. well before plea pleaded, as in the proceedings after, till cons 
* viction. | 1 | 45 

P. C. 273. A clerk in court may confeſs an indictment for his client. 6 Mod. Rep. 16. 


By the 18 Fiz. cap. 5. par. 1. it is enacted, © That every in- 
& former upon any penal ſtatute ſhall exhibit his ſuit in proper 
te perſon, and purſue the ſame only by himſelf, or by his attor: 
cc ney £ court, and that he ſhall not uſe any deputy or deputies 
« at all.” Tx: | 
By the 29 Eli. cap. 5. par. 21. it is recited, & That divers of 
<« her majelty's ſubjects dwelling in the remote parts of the 
ce realm, had been many times maliciouſly troubled upon infor- 
« mations and ſuits exhibited in the courts of the King's Bench, 
Common Pleas, and Exchequer, upon penal ſtatutes, and had 
. & been drawn up upon proceſs out-of the countries where they 
& dwell, and driven to attend and put in bail, to their great 
<« trouble and undoing z for reformation thereof it is enacted 
« That if any perſon or perſons ſhall be ſued or informed againlt 
« upon any penal law, in any of the ſaid courts where ſuch per 
& ſon or perſons are bailable by law, or where by the leave ot 
<« favour of the court ſuch perſon or perſons may appear by . 
« torney z in every ſuch caſe the perſon or perſons ſo to be en, 
& pleaded or ſued, ſhall and may, at the day and time contain 
es in the firſt proceſs ſerved for his appearance, appear by at 
ce ney of the ſame court where the proceſs is returnable, to 37 
« {wer and defend the ſame, and not be urged to perſon, 
& appearance, or to put in bail for the anſwering of ſuch aa 


Q53 Boon, props tor 


ery. ite 
proper 
$ attor- 


eputies 


vers of 

of the 
n infor- 
Bench, 
and bad 
ere the) 
eir great 
enacted, 
d againlt 
ſuch per⸗ 


leave 0 


If one be outlawed upon an indictment for not repairing a Oro. Jac. 


bridge, and thereupon admitted to bring a writ of error, he $26. Sir 


(a) muſt appear, and in perſon aſſign his error; ſo adjudged and Atop 


agreed by all the clerks of the crown-vffice in Sir William Read's (a) Bur if 


caſe; and though the court greatly pitied Sir William, becauſe n adminiſ- 


; : . © trator bri 
he was ninety years of age, and very infirm, and had kept his 5 


chamber for a year and more, yet they held that it could not be an outlawry 
done by attorney, being againſt the courſe of the court, and NG — 
doubted whether the king's privy ſeal would help him; and he murder þ 


| murder, he 
was thereupon brought from his houſe ten miles from London, may appear 


in an horſe-litter, upon men's ſhoulders to the bar, and came ÞY **orney; 


| 8 tion | for th 
into court and aſſigned his error, and put in bail to proſecute. _ CO 


: | himſelf muſt 
have appeared in perſon, that he might have ſtood rectus in curia, and anſwer the matter of fact; yet in 


this caſe, that reaſon fails. March, 113. wide the ſtatute 7 H. 4. c. 13. By which a Judge may ex- 
amine into the inability of a perfon outlawed, to appear, and the court diſpenſe with a perſonal appear- 
ance; and Cro. Jac. 462. where on affidavit of fickneſs, the court allowed of an appearance by attor- 
ney ; vide the 4 & 5 W. & M. cap. 18. That perſons outlawed may appear by attorney, except for. 
treaſon or felony, and reverſe the ſame without bail, 2 Salk. 496. acc. Vide tit. Outlawry, 


If huſband and wife are ſued, the huſband is to make an attor- 2 Sand. 
213. 
ney for her. 'Bridg. 73. See title Baron and Feme. Vide 6 Mod. $6, 
If an idiot ſue or defend, he cannot appear by guardian, Co. Lit. 
prochein amy, or attorney, but muſt appear in proper perſon z 735: > 
but otherwiſe of him who becomes non compos mentis, for he 4 Co. 6 
ſhall appear by guardian if within age, or by attorney if of full ** 520. 
2 an . . 
age. Vide title Idiots and — 
In an attachment of privilege by the marſhal, he ſhall have no 6 Mod. 16. 
attorney becauſe preſent in court. | 


(C) Of retaining an Attorney, what ſhall be an 


Appearance; and herein of the Warrant of 
Attorney. - | : 1 


N attorney is not compellable to appear for any one, unleſs Salk. 87. 
he take his fee, or back the warrant; after which the court pl. 4. 


"1 > Whe 
will compel him to appear. 8 1 = 
either bench has accepted a warrant, or ſubſcribed a proceſs, declaration, or warrant to app . 


ear, the rule 
is, © that he ſhall be compelled to cauſe an appearance, or be liable to an attachment, or put out of the 
roll, as the caſe requires; and the party is not to be received to countermand ſuch appearance after 
© his retainer.” Tidd's Pr. 124+ The uſual mode of proceeding upon this rule is by attachment, 
b Mod. 42. 86; and if an attorney expreſsly undertake to appear, the court will oblige him to do it in 
a proper manner; as, if for an infant, he muſt appear by guardian, Goodwright v. Wright, 1 Str. 25. 
Stratton v. Burgiſs, ibid. 114. Power v. Jones, ibid. 445. And though he may have been impoſed 


* by a ſheriff's officer, yet the court will oblige him to fulfil his undertaking. Lorymer v. Holliſter, 
tr. 96.1 ; 


If before a writ be taken out an attorney promiſe to appear 6 Mod. 42. 
to it, and after it is taken out, it is ſhewed to him, he ought Fer Holt, 


to appear, but that is no actual appearance; but if ſuch un- 8 


dertaking be after the writ is actually taken out, it is an ap- 299. 
Pearance, | Ee EE, 


* 
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Salk. 36. pl. 
3» per Holt 
laid to be 
the practice 
of the court. 


Attornep. 


Where an attorney takes upon him to appear, the court looks 
no farther,. but proceeds as if the attorney had ſufficient autho- 


rity, and leaves the party his action againſt him (a). 
1 Keb. 89. [(a) But z. Wheuter an appearance under a forged warrant of attorney 


be good? and ſee the caſe of Robſon v. Eaton, 1 Term Rep. 62. where it was adjudged, that if 4, 
pay a debt which he owes to B. to the attorney of a perſon ſuing him in B.'s name, but without his 
authority, he ſhall be obliged to pay it over again. ] 


1 Sid. 31. 
(5) Morde- 
cai v. Solo- 
mon, Say. 
Rep. 173. 
Salk. 88. pl. 
7. 6 Mod. 
16. 8. P. 
That an 
action will 
lie againſt an 
attorney for 
appearing 
without a 
warrant, 

5 Mod. 205. 


[For where he once appears, or undertakes to be attorney for 
another, he ſhall not be permitted to withdraw himſelf ; and it 


is ſaid (5) to be his duty to proceed in the ſuit, though his client 


neglect to bring him money.] 

If an attorney appears, and judgment is entered againſt his 
client, the court will not ſet aſide the judgment, though the 
attorney had no warrant, if the attorney be able and reſpon- 
ſible; for the judgment is regular, and the plaintiff is not to 
ſuffer when in no default; but if the attorney be not reſponſible 
or ſuſpicious, the judgment will be ſet aſide, for otherwiſe the 
defendant has no remedy, and any one may be undone by that 
means. | 


And for that reaſon an attachment denied. Comb. 2. vide infra Letter (H. 192.) 


1 Wilſ. 39. 
2 Keb. 199. 
3 Lill. Pr. 
Reg. 134. 
137. 

Noll. Abr. 
290. For 
this vide 


[Attornies were anciently appointed in court, when actually 
preſent : but they are now uſually appointed out of court by 
warrant, which ſhould regularly be in writing; but an autho- 
rity by parol is ſaid to be ſufficient to ſupport a judgment. ] 

A warrant of attorney may be entered at any time (c) before 


judgment, or before a writ of error brought. | 
28 Eliz. c. 14+ That after verdict in any court of record judgment ſhall not be ſtayed or re- 


verſed for want of a warrant of attorney; and wide 32 H. 8. 30. and 4 An. c. 16. ſ. 3, that the 
plaintiff's attorney ſhall file his warrant the ſame term he declares, and the defendant's attorney 


the ſame term he appears, on pain of forfeiting ten pounds; and alſo ſuffering ſuch impriſon- . 
ment, as by the diſcretion of the juitices of the court, where any ſuch default ſhall happen to be, hall 


be thought convenient. Vide Roll. Rep. 186. March, 122. Goldſ. 91. Brownl. 46. Hetley, 59. 


Bulſt. 21. 


Cro. 2 277. Vide title Error. [(c) At any time pendente lite. 1 Str. 526. Noke v. 
Caldecot, 2 Str. 


07. Henriques v. The Dutch Eaſt India Company, 2 Ld. Raym. 1532+ 5. C. 


Brooke v. Manning, Fitzg. 191. ] 


3 Salk. 88. 
R. E. 4J 2. 


But by 817. 


No action 
ſn ul be 
frayed, or 
judgment ſet 
aſide on 
account of 
the omitting 
to enter a 

Wits „ α 
Auen. 


[It was formerly the courſe of the court of K. B. to enter the 
warrants of attorney on a particular roll kept for that purpoſe: 
but this courſe was altered by Wright, Ch. J. who cauted them 
to be entered on the top. of the plea-roll, as the practice ls 
at this day. | | 

It is to be obſerved with reſpect to the warrant of attorne), 
that by 25 G. 3. c. 80. above-mentioned, 5 13, 14, 15.“ No 
<& attorney ſhall ſue out any writ or proceſs, or commence, p10 
c ſecute, or defend any action, unleſs he ſhall have delivered t0 
« the officer or his deputy, appointed to ſign or iſſue the fi 
« proceſs for the plaintiff, or to enter, file, or record the bail or 
« appearance for the defendant, a memorandum ar minute of bis 
* warrant duly ſtamped, containing the names of the parties 
« the court, and the attorney; and where a pracipe is require 


ec (except for an original), the nature and denomination of tac 


« proceſs, and the return of it; which memorandum ot minute 


66 the 


Attorney. 297 
& the ſaid officer or his deputy ſhall receive, and forthwith enter 
« or file on record, and ſhall ſign thereon the day of delivering 
« jt,” A ſimilar memorandum is required by 5 19. previous 
to entering up judgment on a cognovit actionem, or warrant of 
attorney. ] l | | TL a. | 
No man, though by conſent of parties, can be attorney on Fareſl. 47. 
both ſides, for the conſent of parties cannot change the law. Per curiau. 
If the attorney in the original action, acts as attorney in the Salk. 89. 


proceedings againſt the bail without any (a) new warrant, this is f.. OE 
error; for though any perſon may take out a ſcire facias, yet > Salk. dou. 


upon the return a plea commences, and a new warrant of attor- 2 Salk. 36y. 


ney ought to have been entered, becauſe this is a new cauſe and 37 Raym- 
different record. 15 7 Mod. 2 


5 Mod. 397. Carth. 447. Burr. and Atwood. (a) If the tenant makes an attorney in banco, ani 
after, conuzance of this plea is demanded by a franchiſe, and granted, the attorney ſhall continue attor- 
ney tor him in the franchiſe alſo, without other making, and he is his attorney there in facto, without 
other removal; for the conuzance is granted to hold plea as the juftices ought, if this had not been 
granted. 21 E. 3. 48. b. 61. 21 Aſſ. pl. 17. Fitz. tit. Receit, 133. Roll. Abr. 290. S. C. Sos 
if atter c nuzance granted, a re ſummons be ſued for the failure of right there in the court where 
this was granted, he continues attorney for him there alſo upon the firſt retainer. Roll. Abr. 290. If 
judgment be given in Banco againſt the demandant, and this be reverſed in B. R. for error in the pro- 
cels, the attorney whom the tenant had in tbe firſt plea, ſhall continue his attorney now in B. R. ts 
anſwer to the original. Roll. Abr. 290. 4 
In debt on a bail-bond, the principal gave a warrant of attor- 2 Show. 

ney to appear for himſelf, and likewiſe ordered the ſame attorney 3 161. 
to appear for the bail, who were his neighbours; the attor- 3 
ney appeared accordingly, and for want of a plea, judgment was * . If 
had againſt the principal and bail; but upon motion ſet aſide as the 2 

. . o 5 ® wou now 1 
to the bail, the principal's order not being a warrant to appear t ade the 


for more than himſelf, and it being by ignorance of the law, judgments 


that the g 8 i 7 
ttorne) and not a wilful act, the judges diſcharged the attorney as to any d, 1 ye 
1 5 | contempt 6” were regularly ſerved with proceſs, unleſs they had a good dnl 
| bes 
etley, 55 gb : | 
Noke . f there be a miſtake in the attorney's name, it may be amended Moor, In. 
32+ $+ Ce by the warrant of attorney, for the warrant of attorney being 3 
precedent, will amend the roll, and the court will take notice , (D 3.) 
that it is the ſame that appeared. | the cafe of 
nter the PP Richards v. 
urpoſe : Brown, Dougl. 114. where the very reverſe to this was done; the name in the warrant of attorney 
: a them altered to that in the declaration. ] But if the right name be no where entered, the court cannot amend. 
ON is 3 Bulſt, 202. [In Phillips v. Smith, which was a penal action, a miſtake in the addition of the 
accice &fcrdant in the warrant of attorney, was amended after error brought. 1 Str. 136.] Vide Salk. 88. 


attorne)s [The want of a warrant of attorney is aided after verdict (5), (5) 18 EL 


. 5 judgment by ui dicit (e), Oc. by the ſtatutes of jeofails.] ( 4 & tl e. 26. 
1ce, Pro- 1 8 | | 


om | - 
nt 0) Of the Power of an Attorney, when ap- 
ite of bis pointed; and the Regularity of his Proceedings. 
arties | 
required THE authority of an attorney, when appointed, continues Comb. 40. 
f until 1ud d f. and a day af d ſh Roll. Rep. 
pn 0 ern Judgment, and tor a year and a day alterwards to ſue 66. 
au, bir Execution, and for a longer time if they continue execution ; Stite, 4:6. 
66 the | a 8 ; | but 
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298 Attorney. : 
(a) And but if not, the judgment is ſuppoſed to be ſatisfied arid to male 
e it appear otherwiſe, the plaintiff mult (a) again come into cburt, 
neceſſary. Which he either does by ſcire facins, or an action of debt on tie 
Salk. 86. judgment. ET 24k 
[Where the By the 2 Geo. 2. cap. 23. ſect. 22. it is enacted, . That 
95 « writ and procefs for arreſting the body, and every writ of 
his name „ execution, or ſome label annexed to fuch writ or proceſs, and 
need not be «© every warrant that ſhall be made out upon any ſuch writ, 
* « proceſs, or execution, ſhall, before the ſervice or execution 
Term Rep. thereof, be ſubſcribed or indorſed with the name of the attorney, 
Fields one, (c clerk in court, or ſolicitor, written in a common legible hand, 


„ by whom ſuch writ, proceſs, execution, or warrant reſpec- 
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2 IP tively ſhall be ſued forth; and where ſuch attorney, clerk in 
&« court, or folicitor, ſhall not be the perfon immediately retained 
« or employed by the plaintiff in the action or ſuit, then alſo 
tc with the name of the attorney or ſolicitor ſo immediately re. a 
« tained or employed, to be ſubſcribed or indorſed, and written 
c in like manner; and that every copy of any writ or procels 
cc that ſhall be ſerved upon any defendant, fhall before the t 
cc ſervice thereof be in like manner fubſcribed or indorſed Je 
« with the name of the attorney or ſolicitor who ſhall be im- hs 
c mediately retained or employed by the plaintiff in ſuch writ or per 
| cc proceſs.” To 2 
Paſch. 175 All warrants for confeſſing judgments taken by any ſheriff or | 
e bailiff from any perſon in his or their cuſtody by arreſt, if not ex- tor 
6 Mod. 85. ecuted in the preſence of ſome {ſworn attorney of either court, wer 
— 539% and his name ſet or ſubſcribed thereto as a witnefs, ſhall not be ror, 
| Wilmer i good or of any force, and upon oath made that the fame was ahe 
Barry, Eſq. not done, the ſame ſhall be ſet aſide, and the ſheriff or officer me 
[By a ſuble- may be puniſhed for ſo doing; and if judgment be entered | [ 
quent rule, | . #7 $08 ; 1 X 
Patch. thereon, the ſame on motion will be vacated and ſet aſide; and it 
4 Geo. 2. execution thereon be executed, the party will have reſtitution 
the attorney awarded him. . T 
required to men 
be preſent, muſt be an attorney on the behalf of the defendant. 2 Str. 902. He muſt be an actual 
attorney at the time; therefore one who had ſerved a clerkſhip, though he was ſworn an attorney ſoon exec 


after the execution of the warrant, and before any motion was made to ſet aſide the ſubſequent pro. 
ceedings, was not thought ſufficient. Barnes v. Ward, Barnes, 42. Theſe rules are univerſal; they } 
extend to warrants of attorney executed abroad. Fitzgerald v. Plunket, 2 Str. 1247. But they 1 E 
limited to the caſe of arreſts upon meſne proceſs; for one in execution may give a warrant of attorne / ) 
to confeſs a new judgment, though an attorney on his part be not preſent. Watkins v. Handv), 

2 Str. 1245. Fell v. Riley, Cowp. 281. Birch v. Sharland, 1 Term Rep. 715. But even in exe- 

cution, if the party had been prevailed upon to acknowledge a judgment for more than was really due, 

the court would give relief. Cowp. 281. They are limited too to the particular cauſe, and the fat BY 
cular perſon at whoſe ſuit the defendant is in cuſtody z to warrants to confeſs judgments in other aQtions 

to other perſons they do not extend. 5 Mod. 144. Churchy v. Rofle, 2 Ld. Raym. 797» * 0 1 
Hutchinſon, 3 Burr. 1792. Holcombe v. Wright, Cowp. 141. Of courſe they do not apply to #41 e ac 
caſe of a perſon in cuſtody on criminal proceſs. Charlton v. Fletcher, 4 Term Rep. 433- Though f | lorne 
ſtrictaeſs they are confined to the caſe of perſons in cuſtody of ſheriffs* officers, yet where à 4 


f a h 

afiorem was taken from a ptiſoner in cuſtody of the marſhal, no attorney on his part being mr . 
the court thought that the plaintiff's attorney had acted improperly, and relieved the priſoner. Py ue ca 
v. Caines, 3 Term Rep. 616. But theſe rules, intended for the protection of defendants, are not and ſn 
converted by them into inſtruments of fraud : therefore, where it appeared that a warrant of oy , as th 

given by one in cuſtody without an attorney on his part being preſent, was ſo given purpoſe wy e 
wiew to cheat the plaintiff, the court refuſed to ſet it afide. Gilman v. Hill, Cowp. 141. __ | amen 
defendant is himſelf an attorney, the preſence of another attorney on his part is not neceſarys Wale ould dot 


v. Stanton, Barnes, 37. 


In a//umpfit the defendant pleaded non afſumpſit infru ſex annos ; Salt. 86. 
the 3 and for want of r iſſue Pl. IN 
in due time, the plaintiff's attorney ſigned judgment, but after- (% 
wards conſented to accept the joinder in iffue; but upon motion ncy's con 
to the court to compel him to accept it, it was oppoſed, becauſe dent to ſtand 
the plea was a hard plea, and the client had notice of the advan- 8 


l 8 I tration will 
tage, and ordered the attorney to inſiſt upon it. The court faid, bind the 


that Gnce it was a hard plea, they would not have compelled him Client, vide 


| Carth. 412. 
if he had not conſented to wave the advantage; but now they Salk. 00 


would hold him to his conſent; and for the client, he was fl. 3. 
(a) bound by the conſent of his attorney, and they could take no Skin. 679. 


: : 2 Sulk. 787. 
notice of him. 12 Mod. 129. 


Comb. 439. [dee tit. Arbitrament, (C). Payment of a debt to the attorney, is payment to the party; 
but pay ment to an agent employed by the plaintiff's attorney, merely to ſue the defendant, is not 10. 
Yate: v. Freckleton, Dougl. 623. But if an agent in town take money out of court, which the de- 
fendant has irregularly paid in under a judge*s order, that ſhall bind the plaintiff, and be a waver of the 
ureguarity. Griffiths v. Williams, 1 Term Rep. 710. ] 


In debt the plaintiff by attorney cannot enter a retraxit, becauſe 8 Co. 58. 
that is a perpetual bar, and in nature of a releaſe. | On Jace 
Jenk. +83. In treſpaſs in C. B. there was a verdict for the plaintiff, and his attorney entered a 
rerittit damna as to part, and judgment for the reſt: and it was held, that the attorney, by his being 
conſti-uted attorney, may remit damages, and that a remittitur need not be by the plaintiff in propris 


perſond, as a retraxit muſt, Salk. 89, pl. 9. Lamb and Williams. Ld. Raym. 589. Coux v. 
Lowther. | | | 


If a client defires his attorney to put in a plea, which the at- Jenk. 52. 
torney knows to be falſe, in ſuch caſe he may plead quod non fuit Where two 


5 = brough 
deracitèr informatus, and thereby he diſcharges his duty . 
ror, and the at orney for one of the parties aſſigned errors, to which the defendant took iſſue, and the 
cher would plead in abatement. Vide 6 Mod. 40. 2 Stra. 783. Barnard. K. B. 4. Fitzgib. 1. 
aud tit. Error. 


A remittit damna may be entered by attorney. Earl X Yar- 
: mouth v. 


Ruſſel. 2 Id, Raym, 1142. 


The warrant of attorney continues in force until the judg- 2 laſt. 378. 


ment, and for a year and a day afterwards, in order to have Gilb- Exec. 
execution.) | 9 


(E) Of the Determination of his Power ; and here- 
in of diſmiſſing or changing him. 


BY an order of the courts it is provided, that no perſon without ide Faref. 
rule of court, order of the judge or ſecondary, and natice to — Mod. 

the adverſe party or his attorney, ſhall change or ſhift his at- 44>. 

orney (5); or if done by fuch order as aforeſaid, the attorney (%) Kayev, 

newly coming in, is to take notice, at his peril, of the rules in 2 

ur cauſe, whereof the former attorney was liable to take notice, 1323. 

nd ſhall alſo pay ſuch firſt attorney, upon demand, all ſuch fees N 


as the ſecondary ſhall tax to be due to him. 5 — _ 


* 
N v. Booth, 2 Ark. 27. Ld. Hardwicke ſaid, that he did not know that a 60 clerk 
the Ag changed merely at the pleaſure of the party. Taylor v. Lewis, 2 Vez. 112. Payment to 
; 5 


late attorney, changed without leave of the court, is good. Powell v. Little, 1 Bl. Rep. 8.] 


10 That 


3 


300 


| Attorney. 


Fide an. That where the attorney for the plaintiſf or defendant dies 


x79. . ; | = 5 

Stiles Prac. pending the ſuit, and the party whoſe attorney is dead, will not 

Reg. x37, retain another attorney to manage his cauſe, the attorney 

241. againſt him may proceed, and is not bound to hinder his clients 
cauſe. : 


Raym. 18. If A. gives a warrant of attorney to one to confeſs judgment 

—__ 4 jn debt to B. by non ſum informatus at eight in the morning, and 

| at ten the ſame day A. dies before the judgment is ſigned by the 
ſecondary, yet the judgment is regular. 

La) Where A warrant of attorney to confeſs a judgment is not revocable, 


— up (a) and the court will give leave to enter up the judgment though 
ment re- the party does revoke it, but it is determinable by the partys 


ceived the death; but if the party dies in the vacation, the attorney may 


— hy enter up the judgment that vacation, as of the precedent term, 


rant to an and it is a judgment at the common law, as of the prece- 
attorney to dent term, (5) though it be not ſo upon the ſtatute of frauds in 


acknow- 


dae Catia reſpe& of purchaſers, but from the ſigning ; alfo the attorney 
faction, and muſt bring in the roll before the eſſoin of the ſubſequent term, 
0 e otherwiſe the court will not admit it to be filed. 

ſatisfaction acknowledged, revoked his warrant, the court would not ſuffer any proceeding upon tle 
judgment without their leave. Manſer v. Shelley, Raym. 69.] Salk. 87. pl. 6. Vide Raym. 69. 
Latch. 8. Far. 2. 93. 2 Ld. Raym. 766. 849, 8 50. 2 Stra. 718. 882. 1081. Andr. 54. 309. 
Barnard. K. B. 357, 358. 404. Caſ. Temp. Hardw. 158. Barnes, 270. [(5) A judgment en- 
tered up by an attorney, on a warrant of attorney given to him after the death of his teſtator, as of a 
term when his teſtator was alive, will be ſet aſide. Gainſborough v. Follyard, Str. 1121. If it be 
made appear to the court that the party is dead at the time of moving to enter up judgment, they 
will not allow it to be done. 2 Str. 1081. But this relation does not operate in adverſary fuits, Sibbet 
ve Ruſſel, Ca. Tem, Hardw. 18 3. | 


(F) Of his Fees and Diſburſements, and the Remedy 
for the Recovery of them. | 


vide Cro. Y the 3 Jac. 1. cap. 7. it is enacted, © That no attorney, ſo- 


4 « licitor, or ſervant to any, ſhall be allowed from his client 
Laine. or maſter, of or for any fee given to any ſerjeant or counſellor 
NANCE. « at law; or of or for any ſum or ſums of money given for co | 


(c) If an at- c : I : £ 
torney al- pies, to (c) any clerk or clerks, or officers in any court or coults 


eges a ſpe- of record at (d) Weſtminſter, unleſs he have a ticket ſubſcribed 
cial promiſe e with the hand and name of the ſame ſerjeant or counſellor, 


— « clerk or clerks, or officers aforeſaid, teſtifying how much be 


not be plead. © hath received for his fee, or given or paid for copies, and at 


ed. Salk. 86. © what time, and how often; and that all attornies and fol 
67 19 126. citors ſhall (e) give a true bill unto their maſters or clients, ot 
Al. 4. Soif © their aſſigns, of all other charges concerning the fuits which 


there be «© they have for them, ſubſcribed with their own hand and name, 
three counts (, 


in the decla. before ſuch time as they or any of them fhall charge their 


2 the clients with any the ſame fee or charges.” 
rſt for | 


* 
* 


Per 


Attorney, 401 


lies zor court, the whole bill will be referred. Doug. 199. 4 Term Rep, 124. So if the whole be for bu 
| nels done at the ſeſſions, ex parte Williams, 4 Term Rep. 494. Clarke v. Donovan, 5 Term Rep. 694- 
not And therefore in ſuch caſe the bill muſt be ſigned and delivered, ibid. A fimilar rule prevails in equity, and 
ney it makes no difference if part of the buſineſs be done for ſeveral other perſons, as well as the party-who 
nt's applies. Morzennor v. Sandiford. 3 Br. Ch. Rep. 233. But if the whole demand be for convey- 
ancing, the courts at W/m will not interfere. Id. Hiller v. James, Barnes, 41-] (e) YVideRaym. 245. 
and 3 Keb. 118, 514. Here this clauſe of the ſtatute was pleaded, and held a good plea. But 
nent where the executor of an attorney ſued for fees, the court held that it was not neceſſary to have the bill 
and ſigned. Comb, 348. Rep. and Caf. of Pract. C. P. 58. [ But, on the defendant's undertaking to pay, 
the the court will, in the caſe of an executor, refer it to be taxed, Imp. K. B. 482. Weſton v. Pool, 
A 2 Str. 1056. though the practice ſeems to have been different formerly. Andr. 276. Wellis v. 
Nicholſon, Barnes ,119. Lee v. Knight, id. 122. Chapple v. Chapman. ] This act may be given in 
able, evidence upon non aſſumꝑſit pleaded to an action brought for fees. Show. Rep. 338. 12 Vin. Abr. 76. 
pl. 71. Fo 31 
Ou h 8 ; 5 * 
— The executor of an attorney brought an action for fees and law Salk. 89. 
may buſineſs done by his teſtator; defendant moved to refer the plain- Pl. . 
term, tiff's demand to the maſter, but denied, becauſe all the buſineſs 
prece was done in another court; otherwiſe, had the buſineſs been done 
ud in in this court, or partly in this; and beſides, the plaintiff was an 
term, By the 2 Geo. 2. cap. 23. ſe. (a) 23. made perpetual by 1 
30 Ceo. 2. cap. 19. ect. 75. it is enacted, © That no attorney or den 10 _ 
. « ſolicitor ſhall commence or maintain any action or ſuit for the bill of fees 
tg recovery of any fees, charges, or diſburſements at law or in = s 
54. 309 « equity, until the expiration of one month or more (b) after 3 
2 e {uch attorney or ſoliciter reſpectively ſhall have delivered unto attorney and 
If it be « the party or parties to be charged therewith, or left for him, a ws 
ent, oy « her, or them, at his, her, or their dwelling-houſe, or laſt 8788 8 
8. K « place of abode, a bill of ſuch fees, charges, and diſburſements, e. 13. f. 6. 
* written in a common legible hand, and in the Engliſh tongue, Nas Wee 
1 . A 
| except law-terms and names of writs) and in words at length, jarildickian 
>medy * (except times and (c) ſums) which bill ſhall be ſubſcribed with of the 
wes © the proper hand of ſuch attorney or ſolicitor reſpectively (d), pres 1 1 
* and upon application of the party or parties chargeable by ſuch _ 2 1 
« bill, or of any other perſon in that behalf authorized, unto the ferred to be 11908 
ney, {0 * lord high chancellor, or the maſter of the rolls, or unto any of 1 5 N 
is client * the courts, or unto a judge or baron of any of the ſaid courts cordingiy Wl | 
dunſellor * reſpeCtively, in which the buſineſs contained in ſuch bill, or been done, Ml 
n for co- ( the greateſt part thereof in account or value, ſhall have been EA 4800 
o _ tranſacted; and upon the ſubmiſſion. (e) of the ſaid party or into court 8 
m_ : parties, or ſuch other perſon authorized as aforeſaid to pay the the ſum te- bl: 
zunſel t , whole ſum, that upon taxation of the ſaid bill ſhall appear to EE Pi 1 
_ x | : be due to the ſaid attorney or ſolicitor reſpeCtively, it ſhall and mount of ii 
85 yt - may be lawful for the ſaid lord high chancellor, the faid maſ- os 2 ; | 
and my " ter of the rolls, or for any of the courts, or for any judge or che e 1 
ys" : baron of any of the ſaid courts reſpectively, and they are ſhould be de- 1 
its W = . hereby required to refer the ſaid bill, and the ſaid attorney or ducked, 
md name, folicitor's demand thereupon, (although no (/) action or ſuit ES g 
e then « ſhall th b , * . . | afterwards | 
arg 2 then be depending in ſuch court touching the ſame,) to repaid. 
. be taxed and ſettled by the proper officer of ſuch court, with- e | 
. . . 0 
1 out any money being (g) brought into the ſaid court for that g. 716. 
1. 48. 8.0 „ Purpoſe; and if the ſaid attorney or ſolicitor, or the party or Dougl. 200. 
br where” Pa parties chargeable by ſuch bill reſpectively, having due notice, Pixon . 
But the lan * {hall ref | P 2 . Plant, . 
in the fv - refuſe or neglect to attend ſuch taxation, the faid officer % G. J- 
fert | 5 66 may 1514. 


4302 | Attorney, ; 
(4) 1faQion. ( may proceed to tax the ſaid bill ox parte, (pending which refers 
he brought 4c ence and taxation no action ſhall be commenced or profecuted 


— ce touching the ſaid demand ;) and upon the taxation and ſettle. 
a month af. *© ment of ſuch bill and demand, the ſaid party or parties ſhall 
wy — « forthwith pay to the ſaid attorney or ſolicitor reſpe ively, or to 
bill, it iso a any perſon by him authorized to receive the ſame, that ſhall be 
ground of „ preſent at the ſaid taxation, or otherwiſe unto ſuch other "x4 


nonſuit, but (c | 3 3 
— fouling ſon or perſons, or in ſuch manner as the reſpective court afore- 


tion to ſtay © ſaid. ſhall direct, the whole ſum that ſhall be found to be or re- 


proceodings. ( main due thereon ; which payment ſhall be a full diſcharge of 
— ce the ſaid bill and demand; and in default thereof, the ſaid party 


Barnes, 123. or parties ſhall be liable to an attachment (5) or proceſs of con- 


But in order cc tempt, or to ſuch other proceedings at the election of the faid 
to enable an 


attorney to attorney or folicitor, as ſuch party or parties was or were before 
ſet off bis vill, © liable unto: and if upon the faid taxation and ſettlement it 
x 1s not ne- c ſhall be found that ſuch attorney or ſolicitor ſhall: happen to 
ceſſary that . 2 . , 
he thoulg © have been overpaid, then in ſuch caſe the ſaid attorney or ſoli- 


deliver it a © citor reſpeCtively ſhall forthwith refund and pay unto the party 
month be- cc or parties entitled thereunto, or to any perſon by him, her, or 
fore ; he as , . . | 

muſt not in- them authorized to receive rhe ſame, if preſent at the ſettlin 
deed pro- © thereof, or otherwiſe unto ſuch other perſon or perſons, or in 


dhe writ by « ſuch manner as the reſpeCtive court aforeſaid ſhall direct, all 


furprifez; © ſuch money as the ſaid officer ſhall certify to have been fo 
Murphy v. © over-paid; and in default thereof, the ſaid attorney or ſo- 


New pol & licitor reſpeCtively ſhall in like manner be liable to an attach- 


chequer, ment or proceſs of contempt, or to ſuch other 3 at 
1793. But « the election of the ſaid party or parties, as he would have been 
if he deliver (c 


— ſubjeCt unto if this act had not been made: and the ſaid reſpec- 
enough for “ tive courts are hereby authorized to award the coſts of ſuch 


RT « taxations to be paid by the parties, according to the event of | 
toes before the taxation of the bill, (that is to ſay) if the bill taxed be les 
the trial, © by a ſixth part (i) than the bill delivered, then the attorney or 
oy is ſuf- C6 ſolicitor is to pay the coſts of the taxation; but if it ſhall not 
e „ © be leſs, the court in their diſcretion ſhall charge the attorney 


Winder, © or client, in regard to the reaſonableneſs or unreaſonableneſs 0! 


E. 23 G. 3. cc N 
54 3 8 ſuch bills. 


The object of the legiſlature in making this requiſition was, that the client may have due time 
to examine the charges, and take advice upon them if neceſſary ; and therefore the attorney mult not 
only deliver the bill, but leave it with the client; if he take it back again, the ſtatute is not com- 
plied with. Brooks v. Maſon, 1 H. Bl. Rep. 290. 1 Str. 633. It ſeemeth to have been formerly 
a common practice with attornies to deliver in their bills- at any time pending the ſuit. Barnard | 
K. B. 316. But the client having this time given him to examine the bill, and a ſummary way © 
trying the reafonableneſs of the items by reference to the maſter, ſhall not be allowed if he put the attor- 
ney to his action to diſcuſs the items at the trial; for if the buſineſs were really done, the delay of tht 
defendant for more than a month in objecting to the guantum, is an admiſſion that he thinks that 
reaſonable. Dougl. 198, 199. Williams v. Frith, Harper v. Till. But a bill may be taxed afte! 
action brought, and at any time before verdict, or judgment, if the money be not paid. Shaw v. 
Pickering, B. R. M. 30 G. 3. Dougl. 198. notes. (c) By 12 G. 2. c. 13. ſ. 5. the bill may be 
written with ſuch abbreviations as are commonly uſed in the Engliſh language. 0 Taxation cn 
regularly be applied for before bill delivered. Cowper v. Milburn, Barnes, 126. but the e | 
the bill may be compelled. Imp. K. B. 479. (e) Where a perſon who has obtained an order 

taxation dies, his repreſentative ſhall not revive it, but on an undertaking to pay. 2 Atk. 314 
(J) Heretofore, it ſeemeth, that no rule could properly be made for taxation, unleſs there was an _ 
pending upon the bill. Springate v. Springate, Salk. 232. (g) The year before this ſtatute Pate 
Lord Chancellor King declared, that be firſt introduced the practice of bringing in the movey inte ted 
courts of law when he was Lord Chief Juſtice C. P.; and that the ſame rule was afterwards adop by 


Attorney. 303 


by the court of K. B. 3 for the party being ſtopped from ſuing at law, he thought it reaſonable that 
the attorney ſhould have ſecurity for his money; but his Lordſhip refuſed to do it in chancery. 


Moſ. 68. p. 40. And this was thought, faith Lord Hardwicke, a great hardſhip on clients at the. 
tle- time of making the act, becauſe an attorney might make a very unreaſonble bill, and put a burthen 
Ne- on his client to raĩſe it: the act therefore varied. the rule both of courts of common law and equity; 
* bo that the client ſubmirting to pay what ſhould become due, the dill ſhould be taxed, and that without 
r to bringing the money into court. 2 Vez. 451. In general, accounts cannot be taken on taxation of a 
1 be bill, much leſs can the client after taxation allege an antecedent demand, and deſire to have that de- 


ducted; this would, be to open a judgment, (for this, is a judgment of the court upon the client's own 
ſubmiſſion to pay what, may be due,) and would make theſe things ſo uncertain that there would be ne 


ore | end of them. id. (5) In equity, after taxation, the ſolicitor may take out an attachment for the 
bill without firſt of all taking out a ſub heng. : 


_ But be muſt previouſly leave a copy of, the order of 
taxation, and the maſter's report of the ſum at which the bill is taxed, at. the client's houſe. 2 Atk. 1x 
ge of | Barnard, Ch. 266, (i) But the executor of an attorney pays no coſts, although above a fixth part bs 
party taken off. Weſton v. Pool, 2 Str. 1056. Where an attorney accepted a lefs ſum than he demanded 

8 in diſcharge of his bill, and the bill was afterwards taxed, and a fixth part ef the ſun originally de- 
Colle manded taken off ; the court conſidered the ſum accepted in full of his bill, as his demand; and 
> ſand therefore that he was not abſolutely liable to pay the coſts of taxation. Ecollier v. Dutour, Barnes, 128.] 
efore | | | 

ent it (A folicitor cannot bring a bill in 1 for his bill: nor can Parry v. 
en to he go there for an account after his bill has been taxed, upon 2 
r ſoli- the ground that the officer has not made proper allowances. Odbaldiſtos 
party ; | v. Crofs, Com. Rep. 612. 
* Where a client, unaſſiſted by an attorney, has paid a law-bill, Walmeſley 

ns and accepted of a receipt for it, a court of. equity has allowed ?* — 

n him to open the whole account notwithſtanding, and to take ex- See too 1 
&, al ceptions to any improper or extravagant charges. And where a William 
een ſo cient has given an attorney a bond or mortgage to: ſecure the S*n4eroan. 
or {0- payment of what was charged to be due to him on account of a 2 Ack. 296. 
attach. law-ſuit, the courts of equity have relieved the client and or- Proof v. 
_ at dered the bill to be taxed : and the ground on which this relief — rg 
3 1s given, is, the great power and influence which the attorney bot, 125. 

; relpec- has over his client. Per Lord Hardwicke. | Newman v. 
of ho | ED Payne, 4 By. Ch. Rep. acc. 

2 0 * * 1 0 . 0 * | 

ap 0 A ſolicitor having taken a. judgment of his client for 4oo/. Draper's 

4 be lets ky ; client fe 
9 5 vhilſt the cauſe was depending, and ſeveral extraordinary charges 55 
all WY appearing in the bill, Lord Hardwicke referred it to be taxed, 2 4 
attordey though it had been adjuſted and allowed ſeventeen years before, 4 Br. Ch. 

| ad ordered the jud d ſecurities: to be gi „ 
leneſs of judgment and ſecurities to be given up. | 


An attorney cannot be compelled to deliver up any deeds, or Comb: 43- 
5 vritings belonging to his client, which may come into his hands 3 
ve _ m the courſe of the buſineſs in which he hath been engaged, Rep. 123. 
1 a until his bill, taxed by the proper gfficer, hath been paid. But Mol. 319+ 
ben men whether he have fuck a hen upon deeds and writings the pro- 
& ay was bert of third. perſons, which he hath ſo become poſſeſſed of, is a 
put the zwi. matter of doubt. 

te here an attorney had been employed by one who afterwards Park v. 

came bankrupt, and the aſſignees petitioned to have the papers . . 
wered up, and that the attorney might come in for his de- Tr. 2788. 
mands puri poſſi with the other creditors; the Lord Chancellor E pens 
lid, that the * had a lien upon the papers in the ſame 99s: W 
N againſt the aſſignees, as againſt the bankrupt; and though 7 Via. Abr. 
A c not ariſe by any expreſs contract or agreement, pet it is 4. 1 Co. 
| itcQua}, being an implied. contract by law. But, he faid, Ius, 5. 

t papers received after the bankruptcy could not be retained. 1 


An 


Dougt. 238, An attorney hath, in conſideration of his trouble, and the 
AK. money he is in diſburſe for his client, a right to be paid out of 
1 5 the duty decreed, or money recovered by him. If ſuch money 
come tothe attorney's hands, he may retain to the amount of his bill, 
He may ſtop it in tranſitu, if he can lay hold of it. If he apply 
to the court, they will prevent it from being paid over till his 
demand is fatisfied ; and it ſeemeth, that a payment by a defend. 
ant after notice from an attorney not to pay it till his bill is dif. 
charged, would be a payment in his own wrong, and like paying 
x H. Bl. a debt, which hath been aſſigned, after notice. He is entitled to 
Rep. 122. be paid out of money levied by a ſheriff upon an execution under 
a judgment recovered by his client; notwithſtanding the ſheriff 
may have had notice from the party againſt whom the execution 
iſſued, to retain the money, as the court would be moved to 
ſet aſide the judgment for irregularity; and notwithſtanding a 
docket may have been ſtruck againſt the client becoming a 
bankrupt. 2 | 
Owſton v. The aſſignees of a bankrupt cannot take out of court mo- / 
- thy Ay ney paid in by a defendant in an action at the bankrupt's ſuit, 
arnes, 115. a > 2 
till they have paid his bill. | 
Barnſley It hath been determined in equity, that he hath a lien on 2 
, et lunatick's eſtate for money expended by him in ſuits at law and 
Fx parte in equity. But the reporter queſtions this doctrine. Howerer, 
Price, in a caſe in the following year, on a petition by a ſolicitor to 
Ves. 407. he paid his bill of coſts for taking out a commiſſion of lunacy, 
out of the lunatick's eſtate, and not to be obliged to come under 
a commiſſion of bankrupt which had iſſued againſt the perſon 
who took out the commiſſion of lunacy; Lord Hardwicke ſaid, 
that ſolicitors have this equity allowed them to be entitled to 1 
ſatisfaction out of the fund for their expences, whether in the 
way of ſuit, or proſecution in lunacy, or bankruptcy. 
3 Ack. 720. His lien upon a duty decreed his client gives him a preference 
to ſpecialty creditors. | | Ws 
Sharſton v. If employed in a ſuit by huſband and wife for a term of years 
. in right of the wife, and the huſband die leaving no aſſetz, 
10z. equity will decree him ſatisfaction out of the profits of the 
| term. h | 
2 Ver. 23. The courts will not permit an attorney to be defeated of this 
| remedy for his coſts by collugon between his client and the de- 
fendant; as where a client, at whoſe ſuit a+ defendant was in 
cuſtody for non-payment of coſts taxed for ſcandal and impert 
nence, executed a mere voluntary releaſe to the defendant withs 
out the knowledge of the clerk in court, the chanceltor would 
not diſcharge the defendant till he had paid the clerk his fees. 
Dovgl. 233. This however is to be confined to cafes of fraud and coll 
2 Ves. 25. ſion; for if the client has fairly and honeſtly terminated the af- 
fair with his adverſary, and the whole debt and coſts have beet 
. paid, this equity cannot be ſet up againſt the defendant. 1 
H. n. The attorney's lien upon the colts is ſubject to the equitabt 
Rep. 23. Claims of the parties in the cauſe. 
2 Bl. Rep. 827. | 


| — Gr” 2 > 8 £ — For be 2 
22 ES eee i eds 


29 = > IO 
172 * 2 * 


| _ — TE PIT AS ED 3 
— — 2 wy þ : 
p 2 RIF. N RN —— — — - _ 2 
"OG Nu 


| «of 0 4 
7 
OT | of ! 
| 13 
4 
* $ 
„„ 0M 
+ ++ 56188 
T1 48 
4 4 
„ 1 ; 
[1 "= 
= 1 7 
* 3 
— 
A i ; 
ak I bh 
1 Al 
_ 2, 490 ; 
4 1 
1 
＋ 15 
* he 
ERS 
1 0 
. . 
r 
. won * 
. 6 
90 voy 
* 1 1 4 
. U * 
13 i 
10 
b. it! 
7 5661“ 
j on 
230 1 [ 
. 01 
. in 
kt 
- LEW 
Fd, i; 1 
* = 
; g 5 tt 
1 
hs” "115; Ivf 
n 
. 1097 144 
* "RN 
. 
r 
1 
þ 7 9 
1 I 
an 4:1. ("8 
4 i . 
4.18 "oF * 
* * 
* 5 
_ 
R « 161 q 
ty „ 
[3 WES | 
1 i 
[ Wh 1, 
> 8 * ls. 
* WI 
. . 
4 1 
"SC if i) 
— 
„ 
* 15 U 1 
N Wet - 
TH . 
e 
„ 1. 
inn, 58 
1 
1 LIN 4'y C 
4 \\ FLIER 
"1 1 N 
2 os! 4! 
f 450 
=”. 
4 * 9 
n 
* n 
1 1 
D 11 
7 1x 
Fl 1 
1 
r 
4 a 
. 1184 9 8 
ie 
83 
3 170 6 
1 "Hs 
1 i 
1 * 1.14 : 
1 \ N 
= 1 „ 
. 
. 
| i 
x ** 
1 54 
N 
8 
4% . 24 Y i, 
ZN. os | 
* 1 4 
n 
ma: is 
Wh 
» Fall 'F 
. 
. 7 M14 
RET! 
BA * 4 "M;;- 
. 
F 4 it i'll 14 
i 
e 
1 15 
Bag 
4 3 v2 
WER! 
_ . 1 
4 
0 1 
kth 
uy 
ww # if 
% val 
4+ 18 
„ 
e 
14171968 
4568 
ity / 
Was, | 
Dann. „ 
f v1} 
0,5 738 
7 P . 
1 
an i 
U 4 * 5 
by, 6 
3 
As J 
3 
is 
TB 
++, WK 
pj 
f * 
. | 
1 
„ 
1 
RF n 
1 n 
1 
N 
1 
l 
— Wh 
E . 
. | 
- $2 wb 
wh 
L 191 1405 
M 
. 
1 433% 
. e 
r 
. 
. 40 
we 1 
4 o* 
* > 1b 
n 
Pf, 4 10M 
ug 
{NR 
r 
. 
. 
1 
N | 
” "yl 
. 
* 1 NL, 
a 
* | 8 
Ne. 
„ 
1 
. Ys 
of7 * 
214 : 
1 l 
175 | 
7 
+ 51 
r 
. 
C 4 
1 
: a8 
q 80 heb 
+1, 0 
"7 } 
Þ i 41 
* 
608 
- a6 
= ©- <4 1 71 $ 
uy | 
1 
x 4 
I 
„ Lg 
FRET 
2 ei 
- Ls 
OY. & 
1 
. 
Wis ih 
5 1 3 
1 
AY 
1 \ et 
ö gd 
| 'w'f 
+67 Abs 
„ 
1 77 
; - (i 
5 1 
l NN. 
„5 ny. 
4. ml 
. 1 4 
1 
+ "ka 
N uy 
Att 
4D 'l 
1 1 0 
1 N 
o WP 
p N 
1 
8 3 
4 3M 
1 
i $ 
* ae 
_ 
{© $0 
2 i) 
#7 1 
A $2 mn” 
+4808 
„ 
4 $754 
_—_— 
- 
. 
1; I 
"318 N 
. 
2 Wk 
ey 50 
7 1 
. > 4 
*= 4-0 
1 
. 
13 
2 * 
3 0 
* ; 1 
15 1 
3 
F i 
| þ- 
l ” 
CY f 
nt ? 
5 
2 


» 


. . . 7 BEET AST 


Attorney, | 305 


' But where a party againſt whom a judgment hath been ob- 4 Term 


o . k . 

f tained applies to get rid of the judgment, the court will take Rep. 123. 
* care that the attorney's bill is ſatisfied. 

4 As where A. recovered againſt B., and B. recovered againſt A. 

ly and C., and B. moved to ſet off the damages which he had reco- 

is vered againſt thoſe obtained by 4 ; the court inſiſted upon his 

d. undertaking to ſatisfy the bill of A.'s attorney in the firſt action, 

if. he having a hen on the judgment for his. colts. | 

n If a ſolicitor recover an eſtate for his client in equity, and the Ambl. 102. 
to client die, he loſes his lien upon the eſtate in the hands of the 

der heir at law; but if the ſuit be revived, the lien will revive too. 

riff Per Lord Hardavicke.} 

on 

| to EL 

8 2 (G) Of the Privileges which an Attorney has. 

8 2 

4 A TTORNIES have (a) privilege not to be ſued in any other 2 Leo. 256. 
mo- courts except thoſe in which they are ſworn and admitted, Ae. _ of 
{uit becauſe of the prejudice that may accrue to the buſineſs of thoſe ud ti 


courts in which their attendance is required; neither are they to Abatement. 
de held to ſpecial bail, becauſe they are obliged to attend, and (e) Rut this 


. rivilege an 
therefore are preſumed to be always ameſnable; alſo as officers of dn. 


the court they are entitled to the proceſs of attachment, and may m _ 

_— ave at the 
ſue by attachment of privilege. king's ol 
2 Roll. Abr. 274. Bro. Superſedeas 1. 9 H. 6. 44. [But actions gui tam are not conſidered as the 
king's ſuits, T. Raym. 275. 1 Bl. Rep. 373. Cowp. 367.] Nor unleſs there be the fame re- 
medy in his own court; therefore ſhall not have it when money is attached in his hands by foreign at- 
tachment in the ſheriff's court in London. Sand. 67. Lide Comb. 427. Nor in an action real againſt 
mn attorney of the King's Bench. Sand. 67. Nor appeal againſt an attorney of the Common Pleas. 
Sand. 67, Nor when he ſues, or is ſued in auter droit, as executor or adminiſtrator, 12 Mod. 316. 
Le. Raym. 533. Hob. 177. Salk. 2. pl. 4. Nor when one attorney ſues another, if both of the 
lame court. 2 Mod. 298. 2 Roll. Abr. 274. Barnes, 35. ; | for if of different courts, the plaintiff is 
entitled to his privilege. 2 Str. 1141. 1 Bl. Rep. 19.] Nor when he joins, or is joined in the ſame 
action with others. Vent. 298. Dyer, 277. Godb. 10. 2 Roll. Abr. 275, 


Alſo if an attorney of any of the courts of 1//tminſter-hall Cro. Car. 
be choſen conſtable, he may have a writ of privilege for his 359. 5 
Uſcharge, for his attendance being neceſſary in thoſe courts, it March, 30. 
i apparent that he cannot execute any inferior office in perſon ; Vent. 16. 
and this privilege he ſhall have, not only where there is no ſpe- pu , 3 
cal cuſtom concerning the election of conſtables, but alſo where 4 abs 
tixy are choſen by a particular cuſtom in reſpect of their eſtates, Reyme 479. 
or otherwiſe, for that no ſuch cuſtom ſhall be intended to be 
more ancient than the uſages of thoſe courts, and therefore ſhall 


dire way to them. 


Tide tit, Privilege, (B). 


Var. I. 7. pb 


Attorney. 


(H) Of Offences and Miſbehaviour for which he 
is puniſhable; and herein of the Form of the 
Proceedings againſt him. | 


2 Hawk. | ATI ORNIES are officers of the court, and liable to be py- 


P. C. 227 — . | 8 
l niſned in a ſummary way, either by attachment, or having 


St. W. 1. 21. their names ſtruck out of the roll of attornies, for any ill prac- 
c. 29. tice attended with fraud and corruption, and committed againſt 


Atk. . . : 3 | 
800 „ 80 60 the obvious rules of juſtice and common honeſty: but the court 


Oro. Car. 74. will not eaſily be prevailed on to proceed in this manner, if it 
e og 16. appears that the matter complained of was rather owing to 
4 be neglect or accident, than deſign; or if the party injured has 
12 Mod. other remedy provided by act of parliament, or action at law, 
251. 318. a 

440. 583. 657. 666. Freeman, 74. 4 Mod. 367. 2 Bl. Rep. 991. 4 Burr. 2060. Pitt v. 
Yalden. [ An attorney, convicted of felony and puniſhed for it, was firuck off the roll as a perſon 
unfit for the profeſſion, though no particular miſconduct was imputed to him. Ex parte Brownlall, 
Cowp. 329. ] 


„ But if an (a) attorney take upon him to proſecute or defend 
[2 1 a ſuit for another, without any manner of directions from him, 


z Wil. 30. the court will grant an attachment againſt him, [So if he put 
Oppenheim another attorney's name to proceſs without his authoriry.] 

v, Harriſon, 

I Burr. 20. (a) Alſo a perſon taking upon himſelf to proſecute or defend any action, who is no at- 
torney, is liable to be puniſhed in this manner, whether he had any ditections or not. 2 Hawk. P. C. 
217. In ſtrictneſs, he is liable to be puniſhed unleſs he record his authority or warrant of attorney in 
time. 2 Hawk. P. C. 217. See too 25 G. 3. c. 80. ſ. 13., Oc. 


2 Hawk. Attornies are alſo puniſhable for baſe and unfair dealings to- 


. wards their clients in the way of (5) buſineſs, as for protracting 
ay. Rep. * ſuits by little ſhiſts and devices, and putting the parties to unne- 


75 _ ceſſary expences in order to raiſe their bills; or demanding fees 
1 „ for buſineſs that never was done; or for (c) refuſing to deliver up 


guilty of to their chents writings with which they had been entruſted in 


grols 79 5 the way of buſineſs, or (d) money which has been recovered and 
gence, the | 


courts will, 


upon mo- groſs and palpable abuſes. 


tion, compel them to indemnity their clients from the conſequences.” Fawkes v. Pratt, 1 P. Wms. 
593. But for a mere miſtake, the clients will be left to their ordinary remedy. Barker v Butler, 


2 Bl. Rep. 780.] (e) But the court will ſeldom grant an attachment for the detainer of ſuch vrt. 
ines or money, withour firſt making a rule on the attorney to deliver them to the party; alſo it w. 
Juſtify an attorney's detaining ſuch writings or money for his ſecurity, till he be paid all his juſt fees; 


nor will it ever interpoſe in this manner, as to any writings or money received by an attorney on a | 
other account, except only in his way of buſineſs as an attorney, but will leave the party de his or. 


nary remedy by action. Salk. $7. pl. 5. [But in the caſe of Strong v. How, though it appe Med that 
the deeds did not come into the hands of the attorney in the- way of his profeſſion, yet the court ordertd 
him to deliver them up, otherwiſe attachment, Str. 621. 8 Mod. 339. S. C. And a like orce! } 
was made in 3 Term Rep. 276. where they came into his poſſeſſion as ſteward of a coun and 
receiver of rents. Where an attorney accidentally loſt a deed entruſted to his care, an attachment 
was granted, but ordered to lie in the office till farther directions. The mode of proceeding in this cal } 
ſeems to be, for the plaintiff to file a bill in equity againſt the attorney for a diſcovery of the deed; 
the expence of doing ſo to be paid by the attorney. Court v. Gilbert, 2 Barnard. Kk. B. 263. 
Where an attorney delivered back to his client a deed which he had received from him, the cov" 
would not, upon the motion of a third perſon by whom the deed had been lent te the client» grant © 
rule againſt the attorney to deliver it up. Dottin's caſe, Str. 547. Where it appears that 2 ti 
pziſan is intereſted in the decds, the court will take a ſecurity from the perſon to whom k 


received by them to their client's uſe; and for other ſuch like 
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deltveted to produce them on demand for ; „„ 
8 the inſpection of ſuch third perſon. Hughes 1 
3 Term Rep. 275. An attorney of one court praQtifing in Kan eee, — 5 


8 ameſnable in this inſtance to the juriſdiction of ſuch 
bezzling their clients* money excepted out of the — a 3 340. ] (a) Attorneys em- 
3 n diſobeying the rules of court, of oro. Car. 74 
hich ave notice, either expreſsly or imphedly 5 
- . er e pliedly; alſo for Dyer, 241. 
* nen 5 writ, or any other matter of record, or but attemptin n 
1 to do it; or for taking out a capias which h 191 8 pl. 58. 
8 mut i col To we ras which has no original to war- Fitz. A.- 
IC» —_ 3 2 ving money of a Client for ſuing out an origi- tachment, 3. 
nl Ws lo for the fine due thereon to the king, where in 74 
%%% ur, nr any ie pid 2 the king; or Bowie 
fu wp Pets to impoſe upon the court; as by cauſing an ac- 5, ; 
to tion. to be brought againſt one in it, by colluſion, without an MO OG 
has jun rouge in order thereby to entitle the party to the privile : Þl. Cr. 
0 ; + | Tr. 145. 
7 i the court, and afterwards, upon the examination of the 2 © 22. f. 10. 
ter in court, giving a falſe account of it; vi ec. 
| t of it; or for giving dir 70 8 
iu . tions to a ſheriff concerning what perſon he ſh * 7 g direc- 475. 20 
perſon panel *. | P e ſhould return on a H. 6. 37. a. 
wnſall, Inf 1 f 2 Inſt. 2156 
Ih 1755 3 . 3 other inſtances where attornies are testa, re. 
fend {riking off the rol js ave ww 3 Andr. 275. 2 Barnard. K. B. 219. Bl. Rep. 2 The 
him if» falpentioiiily; "aint FN _ _ as a perpetual diſability, but may be conſidered in the ti — 
f A rge party n the court ſees caule, be re- admitted. Rex v. G 
e pu An attorney ordered to 
Eh g pay coſts, (as well as his cli: ne joined; 
eee er ts, his client) having joined in an affidavit; t 
a e plaint, and made reſentful declarations, which ſhewed him to be perſonally — . 
is no at- | | | in it. 
k. P. C. If att ; 
c at tO 2 | 7 6 n 2 
owe” A . e wh. Ts bog gov HE in inferior Bias 
courts will puniſh them for it, f Pad 
3 = ormer, unleſs they are admitted of the latter.] aun 
racting 
o unne- 3 
ing ſees N 2 — 
liver up 
uſted my 
ered and J> 2+ 1 
ſuch le Audita Querela. 
1 P. Wms- | 
er v Butts — * | 
£ ſuch Wl 99 
alſo it w. 5 
his juſt fees} 7 : 3 £ 8 
IO a) N audita quetela is a wtit to be delivered againſt ar dint 
W : ; 
Nd Ref e or execution, by ſetting them aſide or fone i 
CE %h ⸗e x CI pleaded 
\ 2 like ord g e action; for if it could be pleaded it w 
Own f. | Plèea ed it was , 
__— ee and therefore he ſhall not be relieved 3 oaks: fog 
ng in this cle may not be endleſs. : N 
of the 3 A) \ | | 
K. B. 23 ) Wh * a | 
im, the ca. Vho may be relieved by Audita Querela, and 
chenty b, againſt whom. | Mo 
that 2 1 ä 


) In what Caſes an Audita Querela will lie. 
X 2 


— * Y 
„ 4. 


oo audita Querela. 


(A) Who may be relieved by Audila Querela, and 


againſt whom. 


2 Inſt. 673. F an infant acknowledges a recognizance, ſtatute- merchant or 
* 23%: ſtaple, or recognizance in nature of a ſtatute-ſtaple, he cannot 


Moor, 75. avoid this without an audita querela brought before his full age, 
| + > of becauſe his nonage ought to be tried by inſpection. | 
Ju 5 f : 
10 Co. 43. S. P. Noy, 16. Yelv. 88. Cro. Jac. 59. 2 Roll. Abr. 57. 2 Bulſt. 320. V de Reg. 
149. F. N. B. 105. That an Infant may bring an audita guerela to avoid a ftatute for his no 
although it be not certified or returned in any court. Ander. 228. And there ſaid, that the common 


practice was fo, elſe the conuzor might be of age before the conuzee would procure it to be certified, 
Vide 3 Bulit. 307. Yide title Infant 


Yelv. 155. If A, being within age becomes bail for B., and after two ſcire 

:. fa. and nihil returned, judgment is given againſt A., c. he may f 

Vid Co. have an audita querela and avoid the recognizance, and fo the 

* 87, 88. judgment thereupon of conſequence ſhall be avoided. te 
Vneie an | 

infant was bail and taken in execution, and he brought an audira querela, and moved to be inſpectel; | b. 


the court, as a matter diſcretionary, refuſed to admit him to bail till he corroborated his allegation 
by the oaths of witneſſes, and a copy of the regiſter where he was born, was produced; but if he had 
brought his audita querela before he was taken in execution, he muſt have had a ſuperſedeas of courle, 
Carth. 278, 279. 8 | ; 


Oro. Jac. But if 4. being within age enters into a bond to B., who 


. _ procures C., without any warrant, to appear for A, and confeſſes 
B. * Sed. a judgment thereupon, yet A. ſhall not have an audita querela, | 
9. If the but he muſt take his remedy by action of diſceit againſt the at- 


court would 


not, on mo- torney 5 et 
tion, have ſet aſide the judgment? | * 
Roll. Abr. If tenant in tail acknowledges a ſtatute, and dies, and the co- 7 
705. Cro. nuzee ſues execution againſt the heir, he may avoid it by aſſie, 2 | 
9 sid. ;. without being put to his audita querela. contin 
But the iſſue at his election may have an audita guerela, if he will, Roll. Abr. 305. Cro. Jac. $5, this 
That this is only an equitable action, and may be brought by a reverſioner, or him that has but iner i wit 
termini, or might have been by ceftui ue uſe before the ſtatute. March, 71. or 
Roll. Abr. So if a diſſeiſor acknowledges a ſtatute, and the diſſeiſee en · 
E he. ters, the conuzee extends the land, the diſſeiſee is not put to li 80 
424. 477. audita querela to avoid the extent, becauſe there is not the appear tt 10 
ance of juſtice in this extent, the conuzor having only a tortion leaſe 
and unlawful ſeiſin of the land, and conſequently no power ® Plainti 
charge it. Utter, 
Raym. 19. But if A. be tenant for life, remainder to B. his ſon in tai anl. 
Sid. 54+ A, enters into a recognizance and dies, C. brings a ſcire facial . 5 
N He and B. is returned heir and tertenant, and warned, but makes n 
41, 42. S. C. default; he can have no audita guerela to avoid this executoug 7 it 
8 becauſe he had a day given him in court to ſet aſide the recog Wa 
Gdlend. Zance, and it was his folly not to appear when warned. e 
So in a ſcire facias on a jadgment, if defendant has a releaſe, but omits to plead it, he ball not bi 


av audita guerelgs 1 Will, 98. 
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If a ſtatute be acknowledged to two, of which one is an 48 E. z. 
infant, and they make a defeazance, and after ſue execution _— 
contrary to it, an audita querela ſhall be brought againſt both, ; 3 
for it does not appear within the deed that he is an infant; alſo 


the deed of an infant is only voidable, and peradventure he will a 
aſſirm it. | | 


If a ſtatute be made to baron and feme, and they make a de- Roll. Abr. 
ot feazance, and ſue execution contrary to it, the audita querela 1 
ge, ſhall be brought againſt both, although the defeazance be void as B. Brief,” 
. . . ® * * : * * 
to the wife; for this action is in lieu of an anſwer of the execu- pl. 81. 
Regs tion, which is ſued by bothz and this is all one as if the baron — 
mage, alone had made the defeazance, which would have been a ſuffi- Ban ,.4* 
abel cient diſcharge, Feme, pl. 24.] 
f a ſtatute be acknowledged to a feme ſole and F. S., and after 11 E. 4 8. b. 
the feme take huſband, and J. S. releaſe, and after execution Roll, Abr. 
 ſeirt be ſued, the audita guerela may be brought againſt the baron and' *'* 
may ſeme and J. S. 
o the If two executors ſue execution for damages recovered by the 21 E. 3. 
teſtator, where one hath releaſed, an audita querela lies againſt 3. > . 
Co. Ent. $9. 
ſpectel; 5 both. | 8 Roll. Abr. 
ation 312. That no audita querela lies againſt the king. Noy, 26. 2 Bulft. 32 5. TJenk. 12 
aleg ks 7 8 8 y 325. J 9. 
f be ; . 
of courſe ö 
(B) In what Caſes an Audita Querela will lie. 
J., who 4 | 
onfeſſes I a conuzee of a ſtatute releaſes to the tertenant all right, in- Cro. Elie. 
verelo, | tereſt and demands, together with all ſuits and executions, 9%. 13% 
the 1 and afterwards ſues execution, the tertenant ſhall have an audita Roll. abr. 
querela to ſet aſide this execution. 313e 2 
: IL t. 2 5. 
291. 10 Co. 47. But it may be demanded, how a ſtatute, which has the force and ſolemnity of a 
he eo luazment, can be avoided by an act of leſs notoriety than itſelf; as a releaſe, which is an act in pais, 
d the muſt de confeſſed to be; which overthrows the eſtabliſhed rule anumguedęue ſolwitur es ligamine quo liga- 
| by alle, fur, The anſwer to this is, that notwithſtanding the releaſe, &c. from the conuzee, the ſtatute ſtill 
| dontinues in force; but the law, with reaſon, conſtruing all men's deeds moſt ſtrongly againſt themſelves, 
. by this act precludes the conuzee from execution; but this mult be by bringing an audita querela 3 
Cro. Jae. F fir without this, nothing appears to the court deſtructive of the ſtatute : the words of the releaſe muſt 
as but ine! E comprehenſive enough. Vide Cro. Eliz. 552. and the authorities ſapra &. 


* See farther, Com. Dig. 1 V. 485, Se. 


v0 in treſpaſs or other action, if it be found for the plaintiff Roll. Abr, 
it mf prize, and after, before the day in Bank, the plaintiff 37+ 


leaſe to the defendant, and aſter judgment be given for the 88 


Pantiff, the defendant ſhall have an audita querela upon this 646. 
mater, becauſe he could not plead the releaſe at the day in eb. 162. 
ank | | . . elv. 1250 
: | LBro. Contin. 
10 Infra, tit. Pleas and Pleading, P. See the caſe of Lovell v. Eaſtaff, 3 Term Rep. 554 where 
hay uptcy of the plaintiff, between the trial and the day in bank, was pleaded as a plea puit darrein 
1 But if it had been in the caſe of the king, the defendant at the day in Bank might have 
bs = becauſe no audita guerela lies againſt the king. Noy, 26. If there be judgment againſt 
| * endant for debt and damages, and before execution the money is paid to the plaintiff, whe 
ak. relea'es the defendant, and afterwards takes him in execution within the year, yet he ſhall 
an action for this vexation, but muſt bring an audita guerela. 4 Mod. 14. + 


I + Sed gu. Would not a ſpecial action an the caſe lie ? 


X23. „ 
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Roll. Abr. If a conuzee of a ſtatute gives a deed of defeaſance to the co, 

FN. B. nuzor, and afterwards ſues execution, contrary to the form of 

„„ the defeaſance, the conuzor may have an audita querela, becauſe 

| the defeaſance precludes the execution, if the terms or condition 

of it be performed by the conuzor; and the conuzor may have 

an audita querela, though the condition be not performed accord- 

ing to the defeaſance, if execution was ſued before the condition 

broken, becauſe the conuzee extended before his time; and 

; therefore the execution, being unjuſtly ſued, muſt conſequently 
be an injury to the conuzor, 

Moor, pl. In audita querela the caſe was this: The conuzee gave a de- 

. $297» feaſance, that if he ſued execution of the lands the conuzor had 

in Kent, the ſtatute ſhould be void; the conuzee, contrary to his 

defeaſance, extended the land in that county; and it was ad- 

judged this writ well lay to avoid the exccution and vacate the 

ſtatute; for the defeaſance was no way repugnant to the ſtatute, 

becauſe the conuzee might ſtill extend the lands of the conuzor 


| 
| 
in any other county, and take his body and goods. 
F. N. B. If A. enters into a ſtatute to B., and pays the money at the day | 
4 1.40 If aſlſigned, upon which the ſtatute is cancelled, and after B. forge [ 
1 a new ſtatute in the name of A., in this cafe A. may relieve him- i 
1 ſelf by audita querela, for the forged ſtatute having all the eſſen- 6 
"TY tials of a true one, the cqurt was obliged to look on it as ſuch c 
. till the contrary appeared, which the conuzor could not ſet forth 
49 before execution, having no day to appear judicially in court, and 1 
1 therefore is put to this writ to avoid the execution founded on the a 
78 injuſtice of the pretended conuzee. J 
Lit Roll. Abr. If the conuzce of a ſtatute, upon agreement with the conuzor, =, 
1 313, delivers up the ſtatute in lieu of an acquittance, and after ſues "* 
f 8 execution, and the conuzor prays a re-extent, becauſe that the the 
: 84 land was extended too low, and has it granted him, he ſhall nevet 
4 * ä avoid the extent by audita querela, becauſe, by his praying the re- oh 
* | extent, he admits the ſtatute good and executory. 5 
1 Roll. Abr. If upon an elegit the ſheriff takes an inquiſition, and there are ald 
1 72 Nod. ſeveral lands found ſubject to the extent, and ſeveral values | 
al , 36 5. found, and the ſheriff returns, that he has delivered ſome of tic It 
i 8 lands in particular for the moiety, where it appears according t0 ſtaty 
114 the values found, that an equal maiety is not delivered to the of th 
10 party who recovered, but more than a moiety; yet this 1s 10 the e 
| void, nor is it a diſſeiſin by the entry, but only voidable by audit hidt 
'S a: : | | ſues 
100 Roll. Abr. If a man in execution upon a judgment for debt or damages tent 
0 3 fe be delivered out of execution by the ſheriff or gaoler who bath te re 
1 plaintiff him in exccution, with the aflent of him at whoſe ſuit he 151 becau 
Wo conſents execution, and after, by colour of this judgment, he takes him in dat 
oy al d puts him in priſfl adita querela lies upon tis If a 
= fendant only again and puts him in priſon, an qudita gu A 
5 I ſhall be de- matter, and thereupon he ſhall be delivered. al 
mM n ED : —_— 
1 of execution, Price v. Goodrick, Stile, 387. So If one of the bail be delivered out of execution, 7 bord: 
1 not take the other. 3 Leon. 260. Stile, 117. [It muſt be obſerved that the only point deterin : 3 
1 Mild in the caſe of Price v. Goodrick was, that where the plaintiff conſents to the diſcharge al Tone, 
Us, | ferdant in execution, the court will not relieve the other upon motion, but put him to far "0 Where 


gudita Querela, 


2 conſidered by the court of Common Pleas, who acted accordingly in a like caſe of Williams v. Jaques 
of and Griffin, Mich. 28 Geo. 3.] ; 
le . | „ . . 
5 But if A. be in execution at the ſuit of B., and after A. eſcape 7idetitle 
"a with the conſent of the ſheriff, and after A. return to the priſon, — 
fY and the ſheriff keep him in priſon upon the ſaid execution, A. Abr. 5 | 
on ſhall not be diſcharged by audita querela, for B. has it {till in his Hob. 60. 
od election to have him in execution at his ſuit, and ſhall not be 8 
17 compelled to take his remedy againſt the ſheriff, who perhaps may a1 
: be worth nothing, for this voluntary eſcape. | 
_ If the principal be taken in execution upon a E e and Vie head of 
had after a ſcire facias returned according to the courſe of the court, 3 1 
Bo judgment be given againſt the bail, and thereupon he be taken in —_ rg 
fy execution, and after the principal be delivered upon an audita 308. 
MB querela, becauſe the recoveror had acknowledged fatisfaCtion, &c, If the 
| 1 eats ON $3 FE principal is 
tute, in this cafe, though the recognizance was forfeited by the bail, taken in ex. 
3 by not bringing in the principal at the time appointed by law z ecution, the 
| yet in as much as the judgment and execution againſt the bail de- 0 4 
. . 83 0 IN 
e day pends upon the judgment againſt the principal, and he was but a Giſcharge of 
oxges lecurity for the payment of the money, of which the recoveror themſelves, 
Io is latisfied, the bail ſhall be diſcharged #. - and if by ac- 
him | : cident they 
eſſen- omit to plead it, and execution iſſues againſt them, I conceive on motion the court would ſet the exe- 
s ſuch cation ande, the plaintiff being ſatisfied, by having the body of the principal in execution. 
t * If A. and B. are bound in an obligation jointly and ſeverally, and 5 Co. 86. 
rt, * judgment given againſt cach on ſeveral actions brought, and both ä 
: . 8 care, 
on dle taken in execution, and after A. eſcapes, yet B. ſhall not be de- Roll. Abr. 
lvered upon an, audita querela; for though the obligee may have 308. S. C. 
onuzöt, an action againſt the ſheriff for the eſcape, yet till he is actually It there 
ter {ues | { 1811 | ] \ x 2 be a diver- 
3 ated, the other thall not have an audita querela, for perhaps gry where 
that the the theriff is worth nothing, Ie the plaintiff 
21] nevel i 8 recovers 
the re- __ ap ſheriff in debt, and where in caſe. Jide Mod. 170. 12 Mod. 105. 598. Dany. 
J Mr 035, ; i 
I ſhould conceive there is not any diverſity, but that plaintiff being ſatisfed by the ſheriff (and not 
here ate "ne | y . 
taer OY dul then) the court would diſcharge H. out of cuſtody, on motion. 
ne of the If H. leaſes Black-acre for years to B., and then acknowledges a Roll. Abr. 
ording d ſatute to C., and afterwards another to D., then C. takes a leafe ee Jou 
ed to the of the reverſion, and the rent from A., by which he has ſuſpended 424. 477. 
nis is not the execution-of the ſtatute during the term, and conſequently S. C. be- 


, by audits 


> ES 
ld the land open to the extent of D. the ſecond conuzee, who 
ws execution; if therefore C. ſhould extend the reverſion and 


311 


querelae Whether entitled to relief or not upon the audita querela, was left open by that caſ:. So 


tween Har- 


rington and 


Garraway« 
damages, rent during his own leaſe, B. the leſſee is not obliged to pay him , 
who bat WM de rent, but may avoid the extent by plea without audita guerela, 
uit he is in *caute C. hath ſuſpended the execution of his ſtatute, the firſt 
takes bim n date, by the acceptance of the leaſe from the conuzor. 
; upon thus If a ſtatute is erroneouſly acknowledged, as before one that has Oro. El. 233. 
Wy > uthority ; or if a ſtatute-merchant - hath but one ſeal, an LOH 
3 . querela (a) lies, and not a writ of error, for this is no re- Owen, 142. 
_ pores 4 = but if a ſtatute is well acknowledged, and the execution 3 35. 
pres of on = neous, a writ of error lies. | (a) That it 


led where a man ought not to be charged, and yet without ay default in hiaſclf.hath no other way of 
* 5 


avoiding 
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avoiding it. Kelw. 25. That it muſt be founded upon a ſuggeſtion not contrary to, but admittj 
the verdict. Sav. 69, 70. Where a judgment in a copyhald court reverſed upon petition to the 

and the party reitored to his damages by audita querela. Hob. 54. Where after judgment the treſpaſy 
was diſcharged by an act of indemnity. 2 Mod. 37. Fitzgib. 88. 130. Raym. 89. Keb. 634. 
Where the party muſt bring a ſcire facias, and cannot be relieved by audira guerela, wide title Scire 
Fac as. And where a writ of error, wide title Error, and Caith. 282, 4 Mod. 314. Ld. Raym. 27, 
Salk. 262. pl. 3. And where the party may be relieved on motion. Salk. 93. pl. 4. [ Where a fene 
ſole married between interlocutory judgment and tne final judgment, and after the final judgment, the 
huſband and wife brought a ſcire facias thereupon for the defendant to ſhew cauſe guare executionem non, 
Sec. the court of Exchequer would not ſet aſide the judgment upon motion, but put the defendant to 
his audita querela, Lord Sutherland & Ux. v. „ Bunb. 282. So where a feme married after the 
interlocutory judgment, and be fore executing the writ of inquiry, the court refuſed to interpoſe upon 
motion, and left the defendant to his audita guerela. Chubbs v. Billington, Bunb. 2383. The court 
will not relieve upon motion if the law is doubtful, though the facts are admitted, but will oblige 
the party to reſort to an audita querela. Lord Portcheſter v. Petrie, K. B. Tr. 23 G. 3. Williams v. 
Jaques and Griffin, C. P. M. 28 G. 3.] 


F. N. B. If a ſtatute be delivered to B. to be kept in an indifferent 
Nil. Abr. hand, upon certain conditions between the conuzor and conuzee; 
308. 2. if B., before the conditions performed, deliver it to the conuzee, 
* Or per- and he ſue execution, the conuzor at his election may either 
__— have an audita querela upon this matter, or a writ of diſcat 
upon the caſe. againſt B. * | ; | 
Cro. Jac. If the conuzor is taken in execution upon a ſtatute, and the 
218. So conuzee covenants to diſcharge him from the ſtatute, the conuzor 
She G5. medy by action of covenant. 

an action upon the caſe only lies. Bulſt. 152. 


Roll. Abr. If a man makes a feoffment upon condition to re- infeoff him, 
37% and aſter the feoffee, to the intent to deceive him, falſely and by 
covin between him and B. acknowledges a recognizance to B., 
and aſter re- infeoffs him, the feoffee may have an audita querela 
upon this matter; for this is grounded upon the matter of re- 
cord, as well as upon the matter of diſceit, which is matter 
in pats, | 

Roll. Abr. If a man acknowledges a ſtatute, which is uſuriouſly entered 
3 into, and the conuzee ſues execution, the conuzor ſhall have at | 
auerela lies alidita querela upon this matter. | 


upon a ſuggeſtion that a ſtatute was made by dureſs of impriſonment. Roll. Abr. 310, Owen, 14% 
Vidian Ent. 107. So upon a ſuggeſtion that it is forged. F. N. B. 104. 


3 * If A. hath lands in ſeveral counties, and enters into a 3 

Noy, 47. Lance to B̃., and after acknowledges a ſtatute to C., upon whic 
extends the lands in one county, and after B. ſues execution upon 
the recognizance, and hath the moiety of the ſame lands de- 
livered to him, but ſued no execution of the moiety of the lands 
in the other county; A. hath no reaſon to complain, becauſe I. 
hath taken in execution only a moiety of his lands, but C. 
my have an audita querela againſt B. becauſe it is prejudicial 9} 

im. | 
2 Roll, Abr. If the conuzor infeoffs ſeveral men of ſeveral parts of the land, 
317. (%) But and after the conuzee ſues execution of the ſtatute againſt oe, 


whether þ . 
therevvon he ſhall have an audita querela (a) upon this matter. 


6.4 
the execution ſhall be avoided, or the party only have contribution, wide 3 Co. 14+ b. 2 1 * 
Mae. $37. Dyer, 331. Built. 15. 17. But now wide 16 & 17 Car. 2. cap. 5+ made p | 


. 


22 K 


recog 
which C. 
tion upon 
lands de- 
the lands 
ecauſe J. 


gudita Quetela. 


22 & 23 Car. 2+ cap. 2. by which no extent upon any ſtatute, judgment, or recognizance, ſhall be 
avoided or delayed, becauſe part of the lands extendable are omitted, ſaving to the party, whoſe lands 


are extended, his remedy for contribution. But note; no ſtatutes, unleſs conditioned for payment of 


money only, nor extents, unleſs within twenty years after judgment, &c. had, are within this act v. 
Nor is extent or contribution given by the act, againſt any heir within age. 
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If A. brings an audita querela againſt B., and declares, that 
whereas B. had recovered againſt A. 200/. debt, &c. and there- 
upon the ſaid A. was outlawed, and upon a capias utlagatum taken, 
and in execution at the ſuit of the ſaid B., and after from the ſaid 
execution was delivered and ſuffered to go at large, c. and yet 
B. hath taken out execution upon the ſaid judgment, and en- 
deavours, c. the defendant may plead and ſhew, how that after 
the ſaid enlargement, and before the purchaſe of the audita gue- 
rela, the outlawry was ſet aſide and made void, and ſo conclude 


8 Co. 141. 
Dr. Drury's 
caſe, wide 
Mod. 111. 
3 Keb. 291. 
Rob. Ent. 
157. 

12 Mod. 
105. 240. 
Ld. Raym. 


439+ 
Vent. 34. 


quod non habetur tale recordum. | Sake 5 
; 1 pl. 4. 264. 
pl. 6. 2 Str. 1075. [After two nibils returned the court will relieve upon motion, but not after 


the ſcire facias hath been ſerved. But they will not do fo in the former caſe if the fact on which 


the motion is grounded be controverted. 2 Str. 1198. Mitford v. Cordwell, ] 


If A. hath j udgment againſt B. for coſts and damages, and re- Cro. Jac- 


leaſes to B. all executions, and after B. brings a writ 35 error, 337 


and thereupon the judgment is affirmed, and further coſts given 
for the delay of execution, and A. takes B. in execution for the 
whole, upon an ardita querela B. ſhall be diſcharged quoad the da- 
mages and firſt coſts, but not quoad the ſecond coſts. 

It 4. as adminiſtrator recovers damages in trover againſt B., 
and after his adminiſtration is repealed, and granted to another, 
upon a ſurmiſe that A. intends and endeavours to ſue execution, 
B. may have an audita querela ; for by the repeal of the admini- 


{ration the power of A. is abſolutely determined. | — | 
vid: Brownl. 29. 91» Yelv. 125. Noy, 15. Stile, 437. Dyer, 203. Cro. Jac. 394. 6 Mod. 92. 


Roll. Rep. 
11. S. C. 
guod vide. 


2 Sand. 148. 
Turner and 
Davis. 
Mod. 62. 

2 Keb. 668. 


Fitzgib. 202. 257, 258. 10 Mod. 21, 22. 389. Comyns, 1 50. pl. 102. 2 Will. Rep. 576. 
pl. 138, 3 Will. Rep. 88, 89. and wide tit. Executors and Adminiſtrators, and 17 Car. 2. cap. 8. res 
vived and made perpetual, by 1 Jac. 2. cap. 17. ſect. 5. whereby the adminiſtrator de bonis nen is enabled 
to take out execution upon a judgment obtained by the executor or former adminiſtrator 3 and note 
this audita querela was brought only againſt the firſt adminiſtrator, and does not diſcharge the judgment, 
but the execution at his ſuit only. Vide Co. Ent. 91. a. An executor durante minori ætate obtains 


judgment, and the infant comes of age, c. Quære, if an audita querela lies? Jide 3 Lean 278. 
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11 H. 4. 71. 
2 Roll. Abr. 


N 8. Co. Lit. 


52. Vide 
infra tit. 
Feoffment, 
F. tit. Leaſes 
ard Terms 
for Years. 


Co, Lit. 43. 
b. 2 Roll, 
Abr. 8. 
Salk. 96. 
Pide infra 
Letter (C). 
Brownl. 94» 


Roll . Abr. 


328. Emery 


and Cook. 


— 


Fr 


Authority. 


(A) Where an Authority ſhall be ſaid to be given; 
and herein of the Conſtruction of the Words that 
create it. ” | 

(B) Who are capable of executing an Authority, 

(C) Where an Authority is well purſued and 
executed. EG 

(D) Where an Authority cannot be transferred. 

(E) When it ſhall be ſaid to be determined and 
revoked. | | 


(A) Where an Authority ſhall be ſaid to be given; 
and therein of the Conſtruction of the Words that 
create it. 


ferred to another, is called an authority, and this the law 
allows of; for as a contract is no more than the conſent of a 
man's mind to a thing, if ſuch confent or concurrence appears, 
it would be very unreaſonable to oblige him to be preſent at the 
execution of every contract, ſince it may be as well performed 
by any other perſon delegated for that purpoſe. 

But ſuch delegation or authority mult be by deed, that it may 
appear that the attorney or ſubſtitute had az commiſhon or power 
to repreſent the party; alſo that-it may appear that the authorit) 
was well purſued. 


If 4. by letter of attorney conſtitutes and appoints, and in his 
ſtead and place puts B. to ſurrender a certain copyhold, thus 
authority is ſufficient, and as full as if ſaid for him and in his 
name, c. 

If a man ſigns and ſeals a leaſe of ejectment indented, but does 
not deliver it, and at the ſame time ſeals and delivers a letter 0 
attorney, in which he recites, whereas by indenture of leaſe, bearing 
ſuch a date, &c. hath demiſed to B. ſuch land habendum: now theſe 
preſents witneſs, that he makes J. S. his lawful attorney t9 deliver fo 

13 f 


| {pgs power of acting which one man has, being tranl- 


. . — 82 


Authority, 


faid indenture upon the land as his deed ; though according to the 
proper ſignification of the words the leaſe ought to be taken to be 
delivered by him, and ſo this letter of attorney void, to deliver it 
2gain 3 for this cannot be an indenture if it was not delivered; yet all 
parts of the letter of attorney being laid together, and the intent 
of the parties, and proof being made that the leaſe was not deli- 
yered, but only ſigned and ſealed, it appears that this was only an 
improper expreſſion of his intent, by calling it an indenture and a 
demiſe; for if he had intended that this was an indenture ſealed 


n; and delivered, this letter of attorney to deliver it upon the land 
as need not have been made. | | | | 
If the authority in a letter of attorney be ad petend”, recipiend Roll. Rep. 
& recuperand” a certain debt, it is ſufficient to arreſt, &c. becauſe a 2 
neceſſary in order to recover. Godb. wp 
| If a ſteward makes a deputy hc vice to take a ſurrender of a 1 Eliz. 
and copyhold, & ulterius ad faciend' quantum in ſe et; by virtue of — 1 
theſe laſt words the deputy may take a conditional ſurrender, 468. 
An authority may be delegated by deed indented, though the 2 Roll. Abt. 
attorney be not party to the deed, becauſe the attorney takes > 
and nothing by the deed, but has only a naked authority delegated to Tak.” 
bim; and therefore ſince a man may take an eſtate in remainder, ſtone 217» 
though he is qo party to the deed, a fortiori one not party to the 
ed may e e a naked authority or power by it. 
(B) Who are capable of executing an Authority. 
ven; | 
5 T HERE are few if any perſons excluded from exerciſing a Co.Lit.g2.a, 
| naked authority to which they are delegated ; and therefore Perk. f. 137. 
monks, infants, feme coverts, perſons attainted, outlawed, ex- | 
communicated, villains, aliens, &c. may be attornies; for the 
tran{- execution of a naked authority can be attended with no manner 
che law ot prejudice to the perſons under ſuch incapacities or diſabilities, 
at of a or to any other perſon, who by law may claim any intereſt of ſuch 
ppears, diſabled perſons after their death. | 
t at the A feme covert may be an attorney to deliver ſeiſin to her huſ- Co. Lit. 52. 
rformed | band; and ſo may he in remainder be an attorney to make livery > "= 
to the tenant for life. 5 ö e 
t it maj 80 if ceſtui que uſe had deviſed that his wife ſhould ſell his land, Co. Lit. 
r power lae might ſell it to a ſecond huſband ; for the did it in auter droit, 112. ide 
uthorit? and the vendee was in by the deviſor. N 8 | — 
Jones, 137. S. C. Noy, 80. S. C. Co. Lit. 13th edit. 112. b. n. 6. 1 P. Wms. 149. Salk. 239. 
nd in * | | | | 
this [ | 
25 his C) Where an Authority is well purſued and. 
| executed. POET 
put does ' | : | 
letter Of HERE it is neceſſary to take notice of a difference in the Co. Lit. 
2, bearing (a) old books, between a naked authority and an authority 135 ha 
now tht coupled with an intereſt ; for if a man deviſe that his executors (a) But ie 
liver tht Gal ſell his lands, this gives but a naked authority, and the bas been 
ſaid OY © RL, 2 | lands, holden in 
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316 Ps Authority. - 


_ equity, that lands, till the ſale is made, deſcend to the heir at law; and in 


if a man de- 1h | 3 ; . 7 FRET - : gs 
ab ji e this caſe all muſt join in the ſale; and if one die, it being a bare 
lands hail authority, (a) cannot ſurvive to the reſt. 


be ſold for the payment of his debts and legacies, though one of the parties who was empowered die, 


the ſurvivor and heir at law muſt join in a fale. Hard. 204. 8d if lands are deviſed to be fold, and 


no perſon is named for that purpoſe, the heir muſt do it. ¶ Locton v. Locton, 2 Freem. 136. and 
1 Ch. Ca. 179. Garfoot v. Garfoot, 1 Ch. Caſ. 35. Pitt v. Pelham, 2 Freem. 134. 1 Ch. Rep. 
283. and 1 Ch. Caf. 176. T. Jon. 25. 1 Lev. 304. Yates v. Compton, 2 P. Wms. 308. (a) One 
deviſes the reſidue of his perſonal eſtate to J. S., provided ſhe marries with the conſent of his two ex- 
ecutors: upon the death of one, the condition is gone, for this is a bare authority, not coupled with 


an intereſt, and therefore cannot ſurvive without expreſs words for that purpoſe. Peyton v. Bury, 


2 P. Wms. 626. } 5 


Co. Lit. But if a man by will give land to executors to be ſold, and one 
4 1. p. of them die, the ſurvivors may ſell; for the. truſt being coupled 


[This dif- with an intereſt ſhall ſurvive together with it. 

tinction between a deviſe of lands to be fold by executors, and a deviſe that executors ſpall ſell lands, ferms 
rather to conſiſt in the arrangement of the words, than in any thing fubſtantia!; and the learned 
editor of the 13th edition of the 1ſt Inſt. hath a very full note upon this paſſage of Lord Coke, in which 
he contends, that the power to ſel] being given to the executors by reaſen of an office or interefl, which 
go to the ſurvivor, may well ſurvive with them in either caſe.} Vide Cro. El. 856. | 


Co. Lit. Alſo if lands be deviſed to A. for life, and that after his deceaſe 
( Fr his lands ſhall be ſold by his executors, and he makes three or four 
there had executors, and during the life of A. one of the exccutors dies, 
deen but and then A. dies, the ſurviving executors may ſell, becauſe the 
e e land could not be ſold before, and (6) the plural number of exe- 
Car. 382. Cutors remains. | | 

Jones, 352+ Vide And. 145. Moor, 67. 80 

Co. Lit. But it is ſaid, that if a will had given ſuch power to certain 
* perſons, naming them by their names; as to J. S., J. N., J. D., 

gue . | 
and vide and one of them died, the ſurvivors could not ſell, for the words 


wag Fee of the will in that caſe could not be ſatisfied *. 
382. Conte > 


3 Leon. 106. c. 156. Moor, 147. c. 291. 
2 And. 50 If A. being ſeiſed in fee of a reverſion of twenty acres ex- 
e pectant upon an eſtate for life, and of other twenty acres in poſ- 
— 155. leſſion, for the performance of his own and his father's will, 
Moor, 347. deviſes all his lands and tenements to his executors, and wills that 
Cree 4 they ſhould take the profits thereof for ten years, and that after 
de expiration thereof the ſame ſhould be ſold by his executors, 
5 or by one of them, and dies, and after the tenant for life dies, 
and then one of the executors dies, the other two may ſell the 


5 twenty acres ; for as they may perform his will, ſo they may ſell 
in order thereto. : | 
| Eo. Lit, At common law, if one of the executors who was empowered 


113. 181. to ſell lands refuſed, the others could not ſell ; but now, by 
21 H. 8. cap. 4. notwithſtanding part of thoſe to whom power 15 
deviſed refuſe, the reſt may ſell; and ſo may ſuch of thoſe to 
whom land is deviſed to be ſold, as are willing, though the others 
refuſe, by a favourable conſtruction of that ſtatute ; but they 
cannot in either Caſe ſell it to the executor that refuſed, for he 15 
privy to the will, and executor ſtill. EE 

Co, Lit, My Lord Cole obſerves, that it is ſafeſt, in giving ſuch power 


113. by deviſe, to limit it to the ſurvivors or ſurvivor, or thoſe that Pc 
| $ 


v 
my Y*”wi Wn 7˙1˙ - — . IA 


po. 


; Authority. . 


* 
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the will, Se. and when an eſtate is deviſed to executors to be (a) But vide 


. ſold, it is adviſable to appoint that the profits taken by them _ of 7 
e before the ſale ſhall be aſſets, for otherwiſe they ſhall (a) not. — * at 
2 | now conſidered only as truſtees, and ſhall have no more than their cofts and charges. 
" If a man deviſes lands to his executors to ſell, and dies, the Co. Lit. 
ep. executors may ſell part of the land at one time, and part at an- 13. 
ne other time, as they can find purchaſers. | 
1 A. by indenture demiſed to B. habend* a die datus (which was Cro. Jac. 
„ the tenth of June) indenturæ predif? for his life, with a letter of LEE 
attorney to make livery; the attorney makes livery the twenty- 775 : 
"ne third of July following; and the livery was holden to be void, Lit. Rep. 
led becauſe the eſtate for life being by the indenture to commence 44+ 
the tenth of June, the attorney had no authority to change the 
erm commencement of the eſtate, and therefore having not purſued 
_ his authority, by not giving livery, to let the freehold commence 


according to the deed, what he did afterwards was without any 
authority, and conſequently void; but in this caſe, if the deed 
had not been delivered till after the day of the date, and the at- 
torney had given livery at the time of the delivery of the deed, 
this had been a good delivery, becauſe the deed of feoffment was 
to govern the livery, but the deed itſelf had no effect till the de- 
livery; and therefore the attorney making the livery at the time 
the deed of feoffment began to opsrate, which was to govern it, 
{ems to have well enough executed his authority. | 

If a letter of attorney be to make livery upon condition, ſo as 


abſolutely, the livery is not good, becauſe the attorney had no 
authority to create an abſolute fee-fimple; and therefore ſuch 
avſolute feoffment ſhall not bind the feoffor, becauſe he gave no 
ſuch authority. 


But if the letter of attorney had been to make livery ab- 
ſolutely, and the attorney had made it upon condition, this 
leems a good execution of his power, and the feoffment good, 
becauſe when the attorney has once delivered ſeiſin, he has fully 
executed his power; and the condition annexed to it being with- 
out authority is void; and therefore ſhall not deſtroy the opera- 
tion of the livery. | | | 7 

If a warrant of attorney be given to make livery to one, and 
the attorney make livery to two; or if the attorney had autho- 
ity to make livery of Blacł-acre, and he make livery of Black- 
«r and White-acre, though the attorney has in theſe caſes done 
more, yet there is no reaſon that ſhould vitiate what he has 


done purſuant to his power, fince what he did beyond it is a per- 
leck nullity and void. | 


a 
Perk. f. 139. ide infra. 


If 2 letter of attorney be given to two jointly to take livery, 
UL the feofor make Ivery to one in the abſence of the other, 
| : in 


to make a conditional feoffment, and the attorney deliver ſeifin 3 


1 

2 Roll. Abr. 
9. And 
hence the 
attorney, ia 
ſome books, 


is called a diſſeiſor. Co. Lit. 258. Perk, ſect. 188. 


26 Aff. 394 
2 Roll. 
Abr. Qs 
Co. Lit. 
258. Shep. 
Touch- 
ſtone, 213. 
Perk. ſ. 138. 


Perk. ſ. 13g. 
{ Alexander 
v. Alexatte 
der, 2 Vez/ 
640. Adams 
v. Adams, 
Cowp. 651.1 
But if the 
attorney was 
to deliver 


(ef to two, and he had made livery only to one, that had been void, becauſe he had no authority to 
der tae whole poſſeſſion co one exclukve of the other; and therefore it is void for the whole. 


Co. Lit. 49. 
b. 2 Roll. 
Abr. 8. 
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Co. Lit. 49. 
2 Roll. Abr. 


Dyer, 62. 
Roll. Abr. 
329. 
Co. Lit. 
181. Roll. 
Rep. 299. 
Yetv. 26. 


Co. Lit. 52. 


2 Roll. 
Abr. 9. 


Co. Lit. 52. 


Pop. 103. 
Dyer, 131. 
a. 340. a. 
But per 
Rolle, it is 
the ſafer 
way for the 


Authority. 
in the name of both, this is void, becauſe they being appointet 
jointly to receive livery, are to be conſidered but as one. 


But if a feoffment be made to A. and B., and the feoffor yive 


a letter of attorney to deliver ſeiſin, and J. S. give livery to A, 
in the abſence of B. in the name of both; this is a good livery, 
for though the entire poſſeſſion be delivered to one only, yet 
they being joint-tenants by the deed of feoffment, ſuch livery to 
one makes no alteration or change in the poſſeſſion, becauſe if 
the livery had been made to both, each had been placed in the 
whole poſſeſſion; beſides that, every man being preſumed to ac- 
cept a gift for his advantage, A. is looked upon as the attorney 
of B. to receive the poſſeſſion for him; and therefore the liyery 
of A. enures to the benefit of B. till he diſagrees to it. 

But if a letter of attorney be made to three conjunctim & divi- 


im, and two only make livery, this is not good, becauſe not pur- 


ſuant to their authority ; for the delegation was to them all three, 
or to each of them ſeparately; yet if the third was preſent at the 
time of the livery made by two, though he did not actually join 
with them in the act of livery, the livery is good, becauſe when 
they all three are upon the land for that purpoſe, and two make 
livery in the preſence of the third, there is his concurrence to the 
"te though he did not join in it actually, ſince he did not diſſent 

rom 1t. 


If A. be diſſeiſed of Black-acre and White-acre, and give a 


letter of attorney to enter into both, and make livery, if the at- 
torney enter into one acre only, and make livery ſecundum formam 


charts, this is not good, becauſe the attorney has not purſued 


his authority; for the eſtate of the diſſeiſor cannot be defeated 
without an entry into both acres; and till the eſtate be defeated 
the attorney cannot execute his power in the manner it was dele- 
gated, and therefore what he did in this caſe was void. 

If a letter of attorney be given to A. to make livery of lands 
already in leaſe, the attorney may enter upon the leſſee in order 
to make livery, becauſe whilſt the leſſee continues in poſſeſſion, 
the attorney cannot deliver ſeiſin of it; and therefore to execute 
the power given him by the letter of attorney, it is neceſſary he 
ſhould have a power to enter upon the leſſee. 


ſeotfor to inſert a clauſe in the letter of attorney for the attorney to enter & omnes alios inde expe lend. 
2 Roll. Abr. 8. that an attorney cannot make livery within view. Vide Co. Lit. 52. 2 Roll. Abr. 9. 


11 Co. 92. 


Roll. Abr. 


328, 329. 


& Co. G1. 


22 * 


If the king grants a warrant to four officers of the Exchequer, 
by which he authorizes them, or any one of them, to pay out 0 
the king's treaſure the coſts and expences of any man who ſhall 
be employed in the ſervice of the king; and two of the four 
give a warrant for the payment of a certain ſum to J. S.; this is 4 
good warrant, though neither all four nor one only did it. [But 


Rolle adds, © dubitatur;” and Lord Coke ſaith, that “ it vas 


touched (but not refolved) that they had not purſued their au- 
thority.” ] 


So if a judgment be aſſigned to the king in ſatisfaction of 3 


Roll. Abr. debt due to the king, with a proviſo, that if the barons of the 
. | Exchequ® | 


r 


Authority, | „ 319 


Exchequer, or any two of them, revoke it, that it ſhall be void 3 and 


after three of the barons revoke it, (there being four in all,) this 
is a good revocation. 25 | 


4 But if the words had been, that if the barons, or any twoof 5 Co. gr. 
. them, jointly or ſeverally revoke it, Qc. there three of them Ef Abr. 
5 could not revoke it, for this is neither jointly nor ſeverally “. * Sed. on, 
\ If an act done by three ſhall not be conſidered in this caſe as a proper execution of the power ? 
'0 ; : . . 
if But if a ſheriff makes a warrant to four or three, on a capias Co. Lit. 187. 
hc jointly or ſeverally, to arreſt one, two of them may arreſt the "_ 1 
e- party, for the greater expedition of juſtice. 137. — 
ey 202. Cro. Eliz. 913. Noy, 47. Yelv. 26. 3 Bulſt. 209. Roll. Rep. 406. Roll. Abr. 329. 
Ty 3 Vin. Abr. 418. [Where the king directed the deputy and council of Ireland to caule a biſhop to be 
[ ' inftalled, and the deputy was changed, it was hoiden, that the ſucceſſor and council might do it. 
oh Palm. 27.] But a commiſſion directed to fix, four, or two, cannot be executed by three, becauſe that 
- is a judicial act. Velv. 26. Noy, 47. 2 Inſt. 380. : 
Ur- | | | 
rec, Where a perſon is authorized to do a thing, it is moſt 7ideg Co. 
the (a) regular to do it in the name of him who gave the autho- 7% Þ- 
OY Ld. Raym. 
jout ty. 1418. 
hen Stra. 705, Godb. 389. Roll. Abr. 331. Moor, 70. pl. 191. 818. pl. 110. b. Salk. 96. 
ake (a) But if executors have power to {ell lands, they may do it in their own names. Roll. Abr. 331. 
4 So if a deputy Reward makes an attorney, or appoints an under-deputy to take a ſurrender of a copyhold 
the eltate, and he does it accordingly, without reciting his power, this is good; for where a man does ſuch 
ent an act as he cannot do, ſo as to be effectual any other way than by virtue of his authority, that ſhall 
be taken to be in execution of his authority. Salk. 95, 96. But where a man has an intereſt and 
| authority, and does an act without reciting his authority, it ſhall be taken to be done by virtue of 
ve a his intereſt, Salk, 96. For this wide 6 Co. 18. a. Sir Edward Cleer's caſe, Cro. Eliz. 878. 
je at- Cro. Jac. JI» Co. Lit. 111. b. Jenk. 201. 215. Cro. Car. 335. [ Hob. 160. 1 Atk. 559. 
8 Hardr. 3905. 1 Ch. Caf. 103. 1 Lev. 150.} 
ued < . o * . « 

5 If the lord gives licence to a copyholder for life to leaſe the Roll. Abr. 
Mee copyhold for five years, the copyholder may leaſe it for three 2 ans 
\cle years; for this is comprehended within the teaſe, inaſmuch as th 
, he hath given him licence to leaſe for more years. be ſtrictiy 

g . purſued, ſee 
. lands Moor, 43. Godb. 39. 2 Roll. Rep. 6. Owen, 73. Bulſt. 104. 2 Mod. 318. Kelw. 43. "ls. 
order Rep. 141. Cowp. 26. One who hath power to make a leaſe for ten years, makes a leaſe for 
1 twenty ; decreed good in Chancery for ten years. Chan. Ca. 23. vide head of Leaſes and Terms far 
Teſhon, Years. . | 2g 
execute 1 3 . 
Cary he So if the lord gives licence to a copyholder for life to leaſe the Roll. Abr. 
copphold ſor five years, if the copyholder zamdiu vixerit, and he 330s 331. 
ele. leaſes it for five years generally, without limitation; this is a * 1 
il. Abr. 9. good execution, and purſuant to the licence, for the leaſe is Poph. 105. 
determinable by his death, by a limitation in law, and there- 3 W. 
chequer, dre as much is implied by law as if he had made an actual . 
y out of . limitation. L 
ho ſhall | W here the mayor and commonalty of London had conſtituted Skin. 413. 
the Bt . their bailiff to receive their rents, and to make demand pl. Dk 
this * 4 em, and to make entry, ſuch general authority is not Holt, 85 
1. i mclent to authorize a bailiff to take advantage and demand evidence in 
© it = . 9p accrued due after the authority given; for it is a new 8 
their au. 5 attached, and there ought to be a Ipecial authority for this N 
N pole. 
tion of 3 
\s of the | 
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320 Authority. 


(D) Where an Authority cannot be transferred, 


Co. 77. b. NE who has an authority to do an act for another muſt exe. 

= 5285 " ecute it himſelf, and cannot transfer it to another; for 
(a) 2»ere, this being a truſt and confidence repoſed in the party, cannot 
and vide be aſſigned to a ſtranger, whoſe ability and integrity were not ſo 
e well thought of by him for whom the act was to be done; 
and Admi. therefore an (a) executor having authority to ſell, cannot ſell by 
nifrators. attorney. | | 
9 Co. 76. So if leſſee for life hath power to make leaſes, rendering the 
2 Roll. Rep. . . 
303. ancient rent, he cannot make them by letter of attorney. 
Roll. Abr. 330. | 

; — If A. lends B. a horſe to ride to York, B. cannot let his man 
— A ride him; for the licence is a matter of pleaſure annexed to the 
But ĩt i perſon of B., and cannot be transferred; adjudged upon a de- 
otherwiſe murrer, in an action of treſpaſs, for immoderately riding the 


da ame ie plaintiff's mare; where the defendant pleaded that the plaintif 


limited for licentiam eidem dedit equitare ; and that the defendant and his ſer- 


the loan of ant alternatim had rid upon the ſaid mare. 
the horſe; 


for in that caſe he hath an intereſt in the horſe, and may let his ſervant ride him. So if B. for 
money lets a horſe to A. to ride to Tork. Mod. 210, 2 Ld. Raym. 913. 915, 916. 
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(E) When it ſhall be faid to be determined and 


revoked. 
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Vide 2 Roll. THE authority given by letter of attorney muſt be executed | 
* . during the life of the perſon that gives it; becauſe the letter 
d. and note of attorney is to conſtitute the attorney my repreſentative for | 
17. 14thed. ſuch a purpoſe, and therefore can continue in force only during 
_—_— the life of me that am to be repreſented ; and hence it is, that it 
377. 20. J. S. make a letter of attorney to deliver ſeiſin after my death, it 
is void, becauſe he cannot deliver ſeiſin during my life, for that 
were plainly without any authority from me; nor can he de 
it after my death, for the former reaſon. 
24 H. 8. 3. But if any corporation aggregate, as a mayor and commonalty, 
> 2 85 . or dean and chapter, make a feoffment and letter of attorney te 
2 Roll, Abr. deliver ſeiſin, this authority does not determine by the death 
32. of the mayor or dean; but the attorney may well execute the | 


power after their death, becauſe the letter of attorney is a8 ad. 


: thority from the body aggregate, which ſubſiſts after the death} 
of the mayor or dean, and therefore may be repreſented by the 
attorney; but if the dean or mayor be named by their own 8 
vate name, and die before livery, or be removed, livery 8 eee. 
ſeems not good. | OY * 
Co. Lit. 82. If the leflor by deed licenſes his leſſee for years or life to we 
Haag og who is reſtrained by condition not to alien without licence, ” (4 1 
grants over the leſſor (5) dies before the leſſee aliens; yet this is no coun : 
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Bail in Civil Cauſes, | . = 


mand of the licence, for the licence exempts the leſſee out of the his eſtate, 
penalty of the condition, and it was executed on the part of the Jenthe leliee 


leflor as much as could be. __ Py 1 

If the king gives licence to alien in mortmain, and dies, yet it Co. Lit. 52. 
may be executed after, | b. | 
So if the king licenſes J. S. to ſell wines, and dies. | 15 © 


theſe caſes an intereſt paſſeth with the authority, and therefore it is that it doth not determine by the 
ceath of the king. But where a bare authority paſſeth, and no more, it ſeemeth to be otherwiſe, 
Pl, Com. 457. Hardr. 444. 1 Freem. 85. 115. 137+] | 


Bail in Civil Cauſes, 


— 


f B, far AlL and mainprize, words often uſed in our law-books 2 Hawk. 
as ſynonymous (a), agree in this, that they ſave a man from P. C. 140. 


mpriſonment in the commom gaol, his friends undertaking for 9 85 


him before certain perſons, for that purpoſe authorized, that differ. Yide 
he ſhall appear at a certain day, and anſwer whateyer ſhall 8 180. 
be objected to him in a legal way. 1a 
8 C. 140, That the chief difference is, that a man's mainpernors are barely his ſureties, and cannot 
\mpriſun him themſelves to ſecure his appearance, as his bail may, who are looked upon as his gaolers, 
to whoſe cuſtody he is committed, and therefore may take him up upon a Sunday, and confine him 


1 and 


xecuted 


he letter tl the next day, and then render him. 6 Mod. 231. per Cur.” 7 Mod. 77. 85, 98. Ld. Raym. 706. 
tive for | 2 Mod. 275. 348. 606, 607. 667. [So they may juſtify the breaking and entering the houſe, (the 
during baer door being open, ) in which the principal reſides, (whether he is ſolely poſſeſſed of ſuch houſe, or 
y u 4 ße in it by the content of another,) in order to ſeek for him, for the purpoſe of rendering him. 
55 that it ders v. Brooks, 2 H. Bl. Rep. 129.] Againſt him that is mainprized de die in diem, no bill can 
death, it i led; otherwiſe againſt him that is bailed. 4 Inſt. 180.—Alſo it ſeems that before the 23 H. 6. 
that & 10. the ſheriff was not upon an arreſt obliged to take bail, unleſs the party ſued out a writ of main- 
| 4 0 lle; but for this vide 2 Roll. Abr. 112. Title Mainprixe. 
an he 5 
The putting in bail in perſonal actions ſeems to be in imitation vin. 839. 
nmonalt)s i the civil law, which requires that cautions ſhould be put in Def, = 
ttorne? 1 ther by pignora or fidejuſſores, and the idoneus fidejuſſor was xũ 5 
the _ trio Judicts approbatus, vel litigantium ese acceptus ; for for- 
xecute 1” Bl very in thieſe actions, if the defendant did not appear on the 
is an . "mmons, the proceſs was an attachment, and the ſheriff might 
the dea dach him either by his goods or by pledges; and if he attached Booth, 9, 


ed by the 


5 by his goods, by his non- appearance his goods were for- . 
weck; it by pledges, and the party did not appear, they were 


Merced, 


Under this head I ſhall conſider, 


/ What Perſons are authorized to take Bail. 
Vol. I. f 1 85 1M 
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Bail in Civil Cauſes. 
(B) In what Caſes Special or Common Bail ig 


required. And herein, 


1. What the Debt muſt amount to for which than muſt 
be Special Bail. 

2. Where the Demand 1s uncertain, and ſounds only in 
Damages. | | 


3. Whether a Defendant can be holden to Bail twice for 
the ſame Cauſe of Action 7] | 


4. Whether Bail be required in Actions on Penal Statutes ? 
5. Of Perſons that are not required to put in Special Bail. 


6. Where Special Bail is required on removing a Cauſe out 
of an inferior Juriſdiction before Judgment. 


7. Of putting in Bail on bringing a Writ of Error. 
8. Common Bail in what Caſes neceſſary. 


(C) Where Bail ſhall be ſaid to be put in regularly, 
And herein, . 
1. Of the Manner of putting in, excepting to, and juſ- 
tifying Bail. | 
2. 'To what Time it ſhall have Relation. 


3. Where a different Action is proſecuted from that te 
which Bail was given. | . 


4+ What Defect or Irregularity may be amended. 


(D) Of the Proceedings againſt the Bail, and what 
they may plead in their Diſcharge. 


[{D 2.) Of the Proceedings on the Bail-Bond.] 
— — — — 


(A) What Perſons are authorized to take Bail. 


. Saad. 59. HEN the ſheriff arreſts any one, he is not only authorized, : 
86. Mod but obliged to take bail, otherwiſe an action on the cals } 


33. Salk, lies againſt him. 


pl. 6. | 5 
1.4. Raym. This the ſheriff is obliged to do by the 23 H. 6. cap. G. which } 
6 Mod. 122. enacts, “ That ſheriffs, coroners, &c. ſhall let to bail perſons by B 


[This, it ie them arreſted, or in their cuſtody, by force of any writ, bill, 
now ſettled, ©© or warrant, in any perſonal action, or becaufe of any indict· - 
is 2 pud- . © ment of treſpaſs, upon reaſonable ſureties (having ſufhcient $ 


lick act, of 


courſe, nees „ Within the county) to keep their days in ſuch place, Ec. as the | 
not be plead- © writ, Sc. require, (ſuch as are in ward by condemnation, exe- 
cution, capias utlagatum, or excommunication, ſurety of peace, or 43 
2 Tem committed by command of the juſtices; and vagabonds refuling Þ 


ed. Samuel cc 
v. Evans, 


Rep. 569. © to ſerve according to the ſtatute of labourers only excepted.) 


Bail in Civil Cauſes, 

But though the ſheriff is obliged to take bail, yet if the plain- 
uf diſlike the ſecurity, and does not take an aſſignment of the 
bail-bond, he may have the defendant brought up; for the ſheriff 
having arreſted him, (a) muſt return a cpi corpus, on which return 
it is a breach of duty in him not to bring him up, for which the 


court amerces him as one of their officers. 


But if the writ be not returned, and the court make an order 
that the ſheriff ſhall return his writ in four days, as is uſual, there 
the diſobedience 1s to the pronounced order of the court, and 
conſequently a contempt of the court, for which an attachment 
a | rw” | 
If the ſheriff returns cepi on a meſne proceſs, & paratum haben, 
he ſhall be only (3) amerced if he does not bring in the body, 
though he ſhall be attached if he does not return his writz and 
the reaſon is, becauſe the ſheriff is bound to bail the party; and 
therefore if the ſheriff is miſtaken in his ſureties, he is not to 
ſuffer in his liberty; and the returning his writ is in his own 
power; but it may not be in his power to bring in the body 
which he was obliged to bail. | | 


bring in the body before you move to amerce him. Salk, 99 —— If the ſheriff returns 


323 


(a) 1 Vents 
V5. 

Mod. 33· 
57. 244. 
Vide tit, 
Sheriff. 


Roll. Abr. 
807, 8o8. 
Cro. Eliz. 
$52. 

Noy, 39. 
(5) That iy 
is uſual at 
this day ta 
ſerve the 
ſherift with 
a rule to 


a 2 4 corpus 


and paratum babes, or languidus, where the defendant is at large, without any bail taken, he is not 


aided by the ſtatute, but an action for a falſe return lies againſt him, Noy, 39. Roll. 


Abr. 907. * 


* After the ſheriff has returned a cepi corpus, plaintiff may ſue out a rule to bring in the body: The 


intent of this rule is, to compel the ſheriff to put in good bail above, which if not done in due time, the 
court, on motion, will grant an attachment againſt the ſheriff, the conſequence of which is, generally, 
payment, by the ſheriff, of the debt and coſts, who ſeeks his remedy over againſt the officer, by whom 


the defendant was arreſted, or his ſureties; or, in London, againft that ſecondary, er officer who took the 


dul-bond, if any, or his ſureties, 1 Wilſ. 262, Wolfe v. Collingwood. 


And if the plaintiff takes (c) an aſſignment of the bail-bond, 
the ſheriff is not amerciable; for by accepting the bond, the 
plaintiff has waved the benefit of the amercement, and he ma 
now ſue it in his own name, though formerly he could only ſue 
in the ſheriff's name; and if the ſheriff releaſed the action, his 
remedy was 1n a court of equity. 


But now by 4 Ann. cap. 16. ſect. 20. for amendment of the law, 


it is enated, “ That if any perſon ſhall be arreſted by any writ, 


“ bill, or proceſs, out of any of her majeſty's courts of record 
* at Weſtminſter, at the ſuit of any common perſon, and the 
* ſheriff or other officer takes bail from ſuch perſon againſt whom 
* ſuch proceſs is, the ſheriff or officer, at the requeſt and coſts 
4 of the plaintiff in ſuch action or ſuit, or his lawful attorney, 
* ſhall aſſign to the plaintiff in ſuch action the bail-bond or other 
* ſecurity taken from ſuch bail, by indorſing the ſame, and at- 
© teſting it under his hand and ſeal, in the preſence of two or 
more credible witnefles, which may be done without any ſtamp, 
provided the aſſignment ſo indorſed be duly ſtamped before 
any action be brought thereon; and if the ſaid bail-bond, or other 
* ſecurity taken for bail, be forfeited, the plaintiff in ſuch action, 
after ſuch aſſignment made, may bring an action and ſuit there- 
upon, in his own name; and the court where the action is brought 
* may, by rule or rules of the ſame court, give ſuch relief to the 

p 1 « plaintiff 


% 


[{c) For he 
is not ob- 
liged to do 


y ſo. Rex Ys 


Dawes, 
1Ld. Raym. 
722.] Salk. 


99. pl. 6. 6 Mod. 122. Gilb. H. C. P. 21. 
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424 Bail in Civil Caules. 
ce plaintiff and defendant in the original action, and to the bail 
« upon the ſaid bond or other ſecurity taken from ſuch bail, as 
« is agreeable to juſtice and reaſon ; and that ſuch rule or rules 
&« of the ſaid court ſhall have the nature and effect of a de. 
« feaſance to ſuch bail-bond or other ſecurity for bail.” 
By the 4 W. M. cap. 4. The judges in each court, or 
cc any two of them, whereof the chief to be one, may, by com- 
«© miſſions under the ſeals of their reſpective courts, appoint 
«© comtmiſhoners to take recognizances of bail in ſuits depending 
cc before them, and upon affidavit of the true taking of them, 
c ſuch recognizances ſhall be as effectual as if they were taken 
ce de bene eſſe before themſelves: 5. 2. The cognizors, unleſs they 
&« live in London or Weſtminſter, or within ten miles, may juſtify 
cc before the commiſſioners in the country.“ 
[And by the laſt ſection, “ any judge of aſſiſe, in his circuit, 
&« ſhall and may take and receive all and every ſuch recogni- 
c“ zance and recognizances of bail or bails, as any perſon ſhall 
e be willing and deſirous to make and acknowledge before 
| c them, Oc.“ J | 
[ButinC.B. Before this ſtatute, bail was always taken de bene ef? before a 
avis o judge, as it may, and muſt be till, if the cognizors live within 
bail is re- ten miles of London or Weſtminſter; the eommiſſioners are obliged 
quired muſt by rule of court to keep a book wherein are the names of the 
5 a plaintifF and defendant, and bail, and the perſon who tranſmits 
ment, and the ſame, and who makes affidavit that the recognizance was 
en that duly acknowledged in his preſence; on ſuch affidavit the judges 
zance of bn make a conditional allocatur, and the bail are to ſtand abſolute, 
engroſſed. unleſs the plaintiff except againſt them within twenty days; and 


Rules and if he except, the bail may juſtify by affidavit taken before the 


Orders of £ : 
C. B. 108.] commiſſioners in the country. 


Cro. Car. If one is arreſted in London by a ſerjeant of the mace, upon 3 
196. Roll. plaint of debt entered in any of the counters, the ſerjeant can- 


—_ 2 not take bail, (a) but the judge in court muſt &. 


226. S. C. (a) Cro. Eliz. 77. S. P. agreed, and like point agreed, where an arreſt was upon 2 
plaint in the court of Nottingbam, and the defendant in gaol under cuſtody of the mayor, and not of 
the ſerjeant; and Cro. Eliz. 168. it is ſaid, that in all corporation courts the mayor, who is judge, 18 
gaoler alſo.—— Bail being a matter of record cannot be taken before any but the judge of the court, 
and not before the ſerjeant, though alleged ſecundum conſu etudinem wille ; but bail for appearance only 
may be taken by the ſerjeant, Cro. ſac. 94. 


* Qu. If the ſecondaries, in London, and their deputies are not the proper officers for this purpoſe . 


Anon. [The ſheriff cannot bail on an attachment, though a judge ⁊t 
Siu. 479+ his chambers may. | ; 


(B) In what Caſes Special or Common Bail is 
| required, 


Vide bead of N E RE it muſt be firſt obſerved that regularly, after judgment, 
Sheriff, vide 
3 — right, and proved his demand, the defendant muſt pay the con- 


ing a writ of by 6 demnation 


no bail is to be taken; for the plaintiff having aſcertained his 


urpoſe 


ge at 


il 1s 


ment, 


ed his 


con- 


nation 
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gemnation money; for which purpoſe a writ of execution iſſues, rer, and 
to which the ſheriff can take no bail. . where upon 


reverſing an 


outlawry, title Outlawry, and Carth. 459. 


But if one in execution brings an attaint, (a) he may have (5) a F. N. B. 


writ to the (c) juſtices, commanding them to let him to main- hos 17 
Nw | +» 112% 

prize. - . (a) Cro. 
Eliz. 5. per Moray, the court doth not uſually bail, for the verdict is intended true till reverſed; but 
in ſome caſes upon good conſideration they will bail. (6) Reg. 123. a. (c) Dyer, 193» pl. 29. 
though at firſt it was doubted whether it lay to the juſtices de B., and a caſe cited cont. where it was 
commanded to the warden of the Fleet to have the body in court quolibet die, Sc. [See the form of 
this writ, and that C. P. may ſend to the marſhal of B. R. for ſuch a priſoner, and in what form it 
ſhall be. Dyer, 364. b.] 


If an audita querela is founded upon a releaſe or record, the Dyer, 365s 


- plaintiff may be bailed. pl. 31. 


8 ä Roll. Rep. 
132. ſaid per Coke, S. C. but ſuch bail muſt be taken in open court. Bulſt. 140. Latch. 113. 


But if upon (d) a ſurmiſe of a matter of fact only, it is Roll. Rep. 
- 132. per 

otherwiſe, | | Fu . 
Juſt, Roll. Rep. 384. S. P. per Coke, who ſaid that in the time of Pyer and Vray, and all his time, 
the practice had been never to bail, where grounded on a matter of fact only; but wbere upon a matter 
of writing in diſcharge the plaintiff kad uſed to be bailed, the defendant being called to know whether 
he could deny it. Vide Sid. 286. Dyer, 28 5. pl. 41. 339+ pl. 46. and wide 11H. 6. c. 10. 2 Roll. 
Abr. 113. (4) Yet wide in ſuch caſes where the plaintiff was bailed, Cro, Jac. 29. 67. 


If in an homine replegiando an elongatus is returned, and the de- Raym. 475. 
fendant taken upon a withernam ; though this is no execution, yet Side 210. 


the defendant ſhall not be bailed unleſs he will confeſs the taking 105 3 
and having the party in cuſtody (e). : here laid 


h | down is ob- 
jedded to in the caſe of Moor v. Watts, 2 Salk. 582. where it is ruled that a defendant taken upon a 
withernayi may, if he plead non cepit, be admitted to bail. Wife v. Lawrence, Barnes, 59. S. P.] 


But, if in an action for a falſe return of an elongatus againſt the Raym. 475. 
ineriff it is found for the plaintiff, he may be bailed. 


As to the caſes in which ſpecial or common bail are required, 
[ ſhall conſider, | 


„ What the Debt muſt amount to for which there muſt be 
Special Bail. 


i The old rule in the Compleat Attorney is, that if the defendant Comp. At- 
de arreſted by meſne proceſs, as capias, alias, or pluries, and 766 Hs. 
we plaintiff hold him not ſufficient to anſwer to debt or da- fol ue. 
mages contained in the writ, the ſame amounting to 20/. or up- (F) The ne 
wards, that in this caſe the plaintiff, upon the return of the phy" 
wag by entering a (J) ne recipiatur with the filazer, out of whole the attornies 
Vince the capias did iſſue, may have ſpecial bail to be put in to as officers of 
ns action, which the defendant mult put in before ſome. judge _ — 
tac court where the cauſe depends, who will accept of ſuch no appear- 
N as the validity or weight of the cauſe doth require, or in his a" je 
leretion ſhall be thought fit. till bail is filed with dhe when 
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This was the rule that both the courts of King's Bench and 
Common Pleas went by, but it was afterwards ſunk to 101., which 
has been long the ſtanding rule of the courts. 
Vide che ſta · And now by the 12 Geo. 1. cap. 29. it is enaQted, . That where 


_ — & the cauſe of action ſhall not amount to the ſum of 101. in a 


c. 3. where. © ſuperior court, or 40. in an inferior court, the plaintiff ſhall 
by it is made © only ſerve the defendant with a copy of the proceſs, and ſhall 


perpetual cc 3 ; . * 
not arreſt his perſon; and that in all caſes where the plaintiff's 


c. 27. & cauſe of action ſhall amount to the above ſums or upwards, 
whereby it © affidavit ſhall be made and filed of ſuch cauſe of action, and 


” * cc the ſum or ſums ſpecified in ſuch affidavit ſhall be indorſed on 


ed, and © the back of ſuch writ or proceſs; for which ſum or ſums fo | 
6 Geo. 2. cc jndorſed the ſheriff or other officer ſhall take bail, and for uo 


C. I 4+ CC 99 
whereby it more. 


is extended to Wales, [and 19 Geo. 3. by which the cauſe of action in inferior courts is raiſed 
from 406. to 10 J. But a debt of 20 J. muſt be ſworn to, to hold to bail in the counties palatine, or in 
Wales, on proceſs from Weſtminſter-Hall ; for this ſtatute being in the affirmative, without negative 
1 words, is not a repeal of the 11 & 12 W. 3. c. 9. which requires a debt to that amount in order to 
hold to bail in thoſe places. Smith v. Dudley, 2 Str. 1102. Rayner v. Brough, Barnes, 89, Vide } 
| tit. Soldiers (B). ] 


e v. [The affidavit to hold to bail under this ſtatute muſt ſhew how 


emberton, 


1 Tem the debt aroſe ; and that plainly and diſtinctly, neither in general 
( Rep. 552. terms, nor in terms of art. | 
I Cooke v. Dobree, 1 H. Bl. Rep. 10. Hubbard v. Pacheco, Id. 218, Cope and another v. Cooke, | 


* * 
3 


| [ Dougl. 467. # f 
1 1 © It muſt be a poſitive oath of the debt, made at the time of ſuing | 
l . pol out the proceſs. It muſt not be argumentative, point to any fur- | A 
1 Jennings ther evidence, refer to any thing dehors, or leave any thing to be 8 
1} v. Martin, collected by inference, or reſt only on belief; but muſt be en- 4 
urr. . . 6 1 
3 Las preſſed in terms of direct abſolute aſſertion. ö fi 
Bright v. Purrier, Id. 1687. Anon. 1 Wilſ. 121. Champion v. Gilbert, 4 Burr. 2126. Wheeler } 
Copeland, 5 Term Rep. 364. Mackenzie v. Mackenzie, 1 Term Rep. 716. Powell v. Porthercb, ul 
2 Term Rep. 55. Williams v. Jackſon, 3 Term Rep. 575. Collier v. Hague, 2 Str. 1270. dee pre 
the caſe of Moultby v. Richardſon, 2 Burr. 1032., where the words © as he computes it,“ added to er 
poſitive oath of the debt were holden by Foſter and Wilmot, (the only judges then in court, ) not to in- | 
5 validate the affidavit : and the caſe of Charter v. Jaques, Cowp. 529. where in trover againſt ſeveral, I all 
5 an affidavit that all the defendants had poſſeſſed themſelves of the goods, and had refuſed to deliver them aff 
| up, and that ſome or one of them had converted them,“ was allowed to be ſufficient, the cauſe of action I day 
= being expreſſed with preciſion in the preceding parts of the ſentence, and thoſe parts being independent 
4 on the ſubſequent words, „ ſome or one of them, which are merely ſurpluſage. In the caſe of Loe. ſup 
| land v. Baſſet, Tr. 16 G. 2. cited in 1 Wilſ. 232.; an affidavit by the affignee of a bond that went one 
| only to belief of the exiſtence of the debt was admitted, the bond itſelf being confidered as ſome ef- if ; 
| dence of the debt; a preſumption that it was not paid, ariſing from its neither being cancelled, nog 3 g 
| given up to the obligor. | 3 Jar) 
. . . - . | : I con 
4 Claphamſon Nor is this ſtrictneſs required only where it is made by the plain · een 
|} © Pata; (a tiff himſelf : for it muſt be equally direct and ſubſtantive when \ 1 1 
bl Rollin v. comes from a third perſon. And a defective affidavit by ſuc 3 om 
wet perſon cannot be helped by one made by the plaintiff himſelf in 
Van Mor. another country; for the oath abroad is no ground for procek$ I 
ſell v. Julian, Here. 8 th« 
1d. 231. Rios v. Beliſante, 2 Str. 1209. Pomp v. Ludvidgſon, 2 Burr. 655, 9 I: 
| EN 3 90 
; er 6 v- But it is ſufficient if aſſignees of bankrupt, executors, oy Me. 
| > Str. 1 ſwear that they believe the debt to be due, becauſe from therY * 


| Backy v. ſituation belief is the higheſt degree of certainty which they * 
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he expeCted to attain. But it muſt not be forgotten, that, in theſe 
caſes, the inſertion of the belief of the deponent is eſſential, and 
can on no account be diſpenſed with. And this exception, it 
ſeemeth, is not confined to perſons ſuing in this repreſentative 
character, but wherever from the nature of the queſtion the party 
can have but a ground of belief, an affidavit to that extent only 
will be admitted. | 


A ſtill looſer form of affidavit is allowed in actions upon penal 
ſtatutes. It is enough in thoſe if the plaintiff ſtate in general 
terms the nature of the offence, and ſhew the amount of the 
penalty: he need not ſpecify the particular acts which conſtitute 
the offence, or charge in words directly that the defendant hath 
committed it; nor need he ſwear that the defendant is indebted to 
bim in the ſum forfeited, or that the debt is ſtill due; becauſe it 


is poſſible that the right of action may have previouſly attached 


in another perſon; and beſides, as no one is entitled to the 


penalty until proceſs is actually ſued out, it is not a debt que to 
him at the time of making the affidavit. 


Hobſon v. Campbell, 1 H. Bl. 
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Hunt, 4 
Burr. 1992+ 
onna v. 
Edwards, Id. 
2283. Shel- 

don v. Ba- 
ker, 1 Term 
Rep. 83. 
Id. 717. 
Rep. 245. 


Davis v. 
Mazzinghi, 
1 Term Rep, 
705, Rex 
v. Baptiſt 
Rebord, 3 
Burr, 1369, 
Watſon Vs 
Shaw, 2 
Term Rep, 
654. A 
miſ- recital 
of the year 
is which 
the ſtatute 


paſſed, is fatal; though the inſertion of it be unneceflary, Joid. 


It is to be obſerved that there is a difference between the prac- iTermRep. 
tice of the court of King's Bench, and that of the court of Com- 717. 1 Bl.. 


non Pleas, with reſpect to the affidavits to hold to bail. In the 
latter, the defendant is ſuffered to file a croſs affidavit, and the 
plaintiff may afterwards file an additional one in order to ſupply 
the defects of the firſt. In the former court, the plaintiff can 
ile only one affidavit, which nothing can be received from the 
defendant to explain or contradict, or from the plaintiff to 
ſtrengthen, or even impeach. In this court therefore it is abſo- 
lutely neceſſary that the affidavit ſhould have all that poſitiveneſs and 
preciſion above ſtated. In the other the ſame neceſſity doth not 
exiſt, as that court will reſort to other media of proof, and 
allow the plaintiff to explain himſelf more fully in a ſubſequent 
afidavit. Not that that court, though leſs ſtrict in the firſt affi- 
davit, is wholly inattentive to it, or will in all events permit a 
ſupplemental one to be filed: for if the firſt be not a ſufficient 
one to found the proceſs, as, if it be made by a perſon infamous; 
lit be ſo drawn, though by a mere ſlip of the pen, as that per- 
jury cannot be aſſigned upon it; if it wholly omit to ſtate the 
conſideration of the debt, a ſupplemental one cannot be re- 
ceived, 

It is no objection to the affidavit that it was ſworn before a 
commiſſioner, who is concerned as attorney for the plaintiff. 


o 


Rep. 249. 
Emerſon v. 
Hawkins, 1 
Wilſ. 335. 
Roche v. 
Carey, 2 Bl. 
Rep. $50, 
Cope v. 
ooke, 


Doug]. 467. 


Jacks v. 


Pemberton, 
5Term Rep. 
552. 


Nichols v. 


Dalyhanty, 


Barnes, 79. 
Keeks vs 


Groneman, 
2 Will. 224. 
Cooke v, 
Dobtee, 1 
H. Bl. Rep. 


10. 


R. E. 15G, 
2. B. R. 


Howard v. Nolder, Barn. 60. 


It is inadmiſſible, if made by a perſon convicted of felony, or 
ether infamous crime. 


2 Str. 1 148. 
2 Wilſ. 22 5. 
Barnes, 79s 


In every action there muſt be a ſeparate affidavit; as one will 5 Burr. 


not ſerve for different actions againſt one, or ſeveral defendants. 2690. 


nd if there be only one in ſuch caſe, it is a fatal irregularity, 
ud cannot be waved by any aCt of the defendant, 


ougl. 217. 
5 Term Req. 
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Bail in Civil Cauſes. 


If there be 2 affidavit, or if it be defective or not duly filed, 
Gited in 2 or if the ſum ſworn to be not indorſed on the writ, the court 


Wilſ. 225. will diſcharge the defendant on common bail.) 
1 Burr. 332. | 


328 


Huſſey v. 


However In an attachment of privilege, which is a capias in tlie firſt 
= ous: proceſs, the defendant is held to bail for any ſum though never 


Geo. 1. c. To ſmall ; for this being a capias in the firſt proceſs without ſum- 
29. hath ſu- mons, does not ariſe from a ſuppoſition of a zii returned, but 
perſeded this ariſes from a debt due to the officers of the court, by the acts of | 


doctrine 
and that at the court; and therefore another officer ought not to appear 


* day an without ſeeing a ſecurity given for ſuch debt. 
attorney 


cannot, any more than any other perſon, hold defendant to bail, unleſs the demand be 107, or upwards, 


2. Where the Demand is uncertain, and ſounds only in Damages. 


Vide 13 Car. Where the action is only for damages, there regularly the 
pa 8 party is not to be holden to ſpecial bail; for there is no certain 
ſum for which bail can be aſcertained. | 
Sid, 307. But in actions of af/ault and battery, ſcandalum magnatum, and 
_ Abr. for other perſonal wrongs, in which it is apparent the damages 
Lev. zo. will exceed the ſum of 10/7., the court, or any judge of the court, 


te 90. may and do, on good cauſe ſhewn, give leave to the plaintiff to 
— Fj ſue out a writ with the clauſe of ac etiam billz, to hold the 
defendant to ſpecial bail *. 


But this muſt be on an affidavit of the facts. 

10. 276. So upon an affidavit of a great maihem, and that he intended 
pecial bai : 8 — . 

3 to declare in treſpaſs, the court ordered a ſpecial latitat, with an 


eur”, incaſe dc etiam, and that ſo there ſhould be ſpecial bail. 


of a notorious battery. Sid. 307. — So in caſe of a foul battery againſt a man and his ſervants. Comb. 57, 
See too 1 Bl. Rep. 192.—But this ſeems to be diſcretionary in the court; therefore vide Mod. 2.; 


ſpecial bail denied for putting an arm out of joint; and vide Roll. Abr. 335. pl. 14+ 


In debt upon a (a) bond for performance of covenants, the 
GA din court will order bail according to the (6) breaches aſſigned (c) *. 


account, ſecus in debt upon an account, 2 Roll, Rep. 53. Lev. 300. (5) And the meaſure of that 
ſhall be taken from the plaintiff's oath. Salk. 100. pl. 11. Barnes, 109. Say. Rep. 109. Dough. 449. 
F (c) But a defendant may be arreſted for the penalty of a bond conditioned for the performance of a pro- 
miſe of marriage, &c., where the penalty is the teal debt, or rather in nature of ſtated damages. 
1 Wilſ. 59. 3 Burr. 1351. Dougl. 449+} | 


This muſt mean according to breaches tated in plaintiff's affidavit. 


Sid. 63. 
(a) So ſpe- 


Tad's Pra. [So in debt upon bond, conditioned for the payment of money, 
355 though the penalty is, ſtrictly ſpeaking, the legal debt; yet, as 


it is now conſidered upon the ſtatute of 3 & 4 Ann. c. 16. y 13s 


to be merely a ſecurity for principal, intereſt, and coſts, the de- 


fendant cannot be holden to bail for more than the ſum really 
due by the condition. | 

In trover, the defendant may be arreſted of courle, though 
the action be brought for uncertain damages; for this is more 
5 an action of property than a tert. | 
1 Wilſ. 335. Say. Rep. 253. S. C. Cowp. 529. But it is ſaid, that where the defendant, being 2 
euſtom-houle officer, was ar:cited in an “ion of trove:, brought againſt him for ſeizing goods, an 


it 


6 Mod. 14. 
2 Str. 1192. 
1 Wilſ. 23. 
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Bail in Civil Cauſes. 


it appeared by affidavit that there was a reaſonable foundation for the ſeizure, that che goods were depo- 
gie in the king's warehouſe, and that the defendant had uſed due diligence in proceeding towards a 


condemnation in the Exchequer, the court ordered common bail to be accepted. 2 Bl. Rep. 2018. 


1 Will, 335. Say. 53. ſemb. contre 


Where there have been mutual dealings between the parties, Tid#sPrac. 


the balance is conſidered as the debt at law as well as in equity. 4 Burr. 


In an action of debt on a bond, though the defendant ſays. Salk. 100. 
it was by dureſs, or on an uſurious contract, yet there ſhall be Vide Dougl. 
ſpecial bail, for the merits of the cauſe ſhall not be determined 449. 


on motion; neither will the court put a flur upon the plaintiff's 
cauſe, which ought to come down. fairly to trial, without pre- 


judice. 
8 59 in an action for money won at play, if the contract be 
lawful, as being under 100/7., the defendant muſt put in ſpecial 
bail*, | | 


Salk, 100. . 
pl. to. 
12 Mod. 


295. Vide head of Gamings 


There are few caſes now where ſuch an action will lie; and query, if for any ſum amounting to 101. 


on games mentioned in the ſtat. 9 Ann. c. 14? 


See that ſtat. and the ſeveral acts of 2 Geo. 2. c. 23. 


12 Geb. 2. c. 28. 13 Geo. 2. c. 19. and 18 G. 2. c. 34. See too Young v. Moore, 2 Will. 67. 


(3. Whether a Defendant can be holden to Bail twice for the 


ſame Cauſe of Action? 


Regularly, a man cannot be twice arreſted for the ſame 
cauſe : and this rule was formerly ſo rigidly adhered to, that, 
where the plaintiff was non-pros'd for want of a declaration, he 
could not afterwards arreſt the defendant in a ſecond action (a). 
but a different doctrine now prevails ; for the plaintiff is ſaid to 
ſuffer enough by paying coſts in the firſt action, and therefore 
ouzht not to be in a worſe condition than before (6). 

Where the bail in the firſt action are forſworn and inſufficient, 
the court will permit the plaintiff to arreſt the defendant again 
in a ſecond action, even without diſcontinuing. | 

Where the plaintiff, having miſconceived his action, moves to 
biſcontinue upon payment of coſts, he may after the coſts are 
taxed and paid (4) take out a new writ for the ſame cauſe, and 
arreſt the defendant de novo. | 

But where the plaintiff, not liking the bail in the former 
action, obtained a fide-bar rule for leave to diſcontinue, upon 


. payment of coſts, and afterwards proceeded to charge the de- 


tendant in cuſtody ; the court, conceiving this to be a trick, diſ- 
charged the fide-bar rule; ſo that the bail ſtill continued liable. 
and wherever the ſecond action appears to be vexatious (e), or 
the actendant is arreſted or detained in cuſtody therein, after 
being ſuperſeded or ſuperſedable in a former action by the /aches( f) 
5: the plaintiff, the court will diſcharge the defendant on com- 
mon bail. Nor will a promiſe to pay the debt (g) /ub/equent to 


the ſuperſedeas entitle the plaintiff to require ſpecial bail. 


Maud v ; 
* Branthwaite, Id. 943. 


(a) Alman- 
zor v. Davi- 
lack, 1 Ld. 
Raym. 679. 
Com. Rep. 
94. S. C. 
(6) Turton 
v. Hayes, 
Str. 439. 


Olmius v. 
Delany, 2 
Str. 1216. 


(c) Beli. 
fante v. 
Levy, 2 
Str. 1209. 


(4) Bates v. Barry, 2 Wilſ. 381. 


Belchier v. 
Ganſell, 4 
Burr. 2502, 


(e) Cox v. 
Chubb, 2 


bers v. Ro- 
binſon, 2 
Str. 782. 


3 Hall v. Howes, Id. 1039. Ca. Temp. Hard. 244. S. C. Cratche 
v. Seward, 2 Will. 93. Blandford v. Foot, Cowp. 72. (g) Taylor v. Waſteneyes, 2 Str. 1218, } 


In an action of debt on a judgment, whether after verdict or 2 Str. 782. 


default, the defendant cannot be arreſted, if he was pre- 
: Z Vviduſly 


Newton v. 
Swynmer, 
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Say. Rep. 
65 Bowen 
v. Barnett, 


93.3 
eontr. De 


Nightingale 


v. Nightin- 
gale, 2 Bl. 
Rep. 1274. 
Lewis Vs 
Pottle, 


Bail in Civil Cauſes. 


It is now the ſettled practice as well of the court of K. B. as 
of that of C. P., to hold to bail in an action on a judgment, where 
the damages and coſts amount to 10/. or upwards, though the 
original debt or demand were under that ſum. 


4 Term Rep. 570. | 


Sellon's 
Pr, 49s 


De Balf v. 
Mackenſie, 


2 Str. 1243. 


Davies v. 
Leckie, x 
Barnard. 
K. B. 94- 


Collins v. 
Powell, 2 
Term Rep. 


759. 


Velv. 53. 
2 Brownl, 
293. Co- 
myns, 75. 
Caſ. 48. 
12 Mod. 


231. Gilb. 
Hitt. C. p. 


So it is now ſaid to be the practice of both courts to hold to 
bail in an action of debt upon a judgment, notwithſtanding error 
brought, provided no bail was given in the original action. 

In an action on a recovery in a foreign court, there ſhall be 
only common bail. 


In an action on a judgment of an inferior court, though bail 
were given in the original action below, yet defendant may 
be holden to ſpecial bail, becauſe no bail has been given in the 
ſuperior court before. | 

Where a cauſe in which the defendant has been arreſted is 
referred to arbitration, and the arbitrator awards to the plaintiff 
a ſum exceeding 10/., the defendant may be arreſted again in 
an action upon the award.) 


4. Whether Bail be required in Actions on Penal Statutes ? 


On a penal ſtatute the defendant is not holden to bail, becauſe 
the penalty on a ſtatute is in the nature of a jine or amercement {et 
on the party for an offence committed ; and therefore no perſon 
ought to ſuffer any inconvenience by reaſon of ſuch law, till he 
is convicted of the offence. 

37. [Several modern ſtatutes expreſsly require bail. 3 Burr, 1569. 1 Term Rep. 


705. And where an action is brought on a remedial ſtatute, as on the ſtatute of 9 Ann. c. 14., by the 


loſer for money won at play, the defendant may be holden to bail. Turner v. Warren, 2 Str. 1079. 


Andr. 70. 8. C. J 


2 Brownl, 
2932 3 
BulR. 316. 
(4) So 
though an 


attorney was 


5. Of Perſons who are not required to put in Special Bail. 


An heir, executor, or adminiſtrator, (d) ſhall not be holden to 
ſpecial bail; for the demand is not on the perſons, but on the 
aſſets of the deceaſed; and it would be unreaſonable to ſubject 
their perſons to an execution for the debt of another. 


plaintiff, and it was pretended he was entitled to have ſpecial bail by his privilege. Sid. 62. 8. P. 


Per cur. 


Cro. Tac. 
352. Cro. 
Car. 59. 
Lit. Rep. 
a, 3. 


So if there be a judgment againſt an executor for the debt d- 
Bonis teflatoris, and for the damages only de Bonis propriis, he may 
bring error, and have a ſiperſedeas, without giving ſureties 207 


cording to 3 Zac. 1. cap. 8, For though the words * _—_ 
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Bail in Civil Cauſes. 331 


are general, yet it muſt be intended where judgment is againſt 
the defendant himſelf, upon his own bond, or where the judg- 
ment is general againſt the executors; for it would be unreaſon- 
able they ſhould find ſureties to pay the whole out of their own 
eſtate. | | 
Neither is an executor, adminiſtrator, or heir, upon the re- 2 Lev. 204. 


l . | . > Sid. 418. 
moval of a cauſe out of an inferior court, obliged to put in 1% = 


ball. 268. 2 Jones, 82. Salk, 98. pl. 4. S. P. cont. Lit. Rep. 82. 


If an heir, executor, or adminiſtrator perſonally promiſe and Mackenzie 
undertake, in writing, to pay any debt or legacy, he is liable to 2. Ten 
be arreſted upon it.] Rep. 716. 

So if there be a devaſiavit ſuggeſted (a), which can only be on Lev, 145. 


an action of debt on a judgment, executors and adminiſtrators Sid: 63. 
o . . Salk. 98. 
mult find ſpecial bail. h 


| Pl. 4. 
(a) But it ſhould be an actual devaſtavit, returned by the ſheriff, or at leaſt grounded on an affidavit. 


Duprett v. Teſtard, Carth. 264. A mere ſuggeition of a devaſtavit is not ſufficient, 1hid,] Vid 
head of Exccutors and Adminiſtrators. 


An attorney or other officer, whoſe attendance is required Mod, 10. 
in the court to which he belongs, ſhall not be holden to ſpecial 
bail. | | 1 

If baron and feme are ſued, the huſband muſt put in bail Ve title 


for both; but if the huſband does not appear upon the arreſt, % and 
. | g p "ee, and 
the wife muſt file common bail before ſhe can be diſcharged ; Goldi. 125. 
for otherwiſe the plaintiff could not proceed to obtain judg- Cro. Elia. 
| 370. Cro. 
ment. 

: 5 Jac. 445. 
Stile, 475. Mod. 8. 6 Mod. 17, Ld. Raym. 73. Salk. 115. pl. 4. 2 Stra. 1272. [Barnes, 96. 
1 Term Rep. 486. 1 H. Bl. Rep. 235. 1 Wilf. 264. If the coverture be doubtful, or the defend - 
ant have committed any fraud in order to procure credit, ſhe ſhall not be diſcharged upon motion; but 
ſhe muſt plead her coverture, which plea * muſt be in abatement, not in bar, Pearſon v. Mary 
Meadon, 2 Bl. Rep. 903. Partridge v. Clarke, 5 Term Rep. 194. Holland v. Ereſkine, Barn. 100. 
6 Mod. 105. 7 Mod. 10. * Milner v. Milner, 3 Term Rep. 631.] And where one partner 
muſt put in bail for another. Mod. 45, 


[If a bankrupt, having obtained his certificate, conſcientiouſly Bailey v. 
promiſe to pay a debt, contracted previouſly to his bankruptcy, Dillon, 2 


; Burr. 736. 
he cannot be arreſted thereon ; for that would be taking advan- But 175 


tage of his conſcientiouſneſs to uſe it againſt conſcience. — 
N 8 on, 2 Bl. 
Rep. 725. Cowp. $2.4-, or certificate, Dougl. 228. appear to be fraudulent, he may be arreſted. 


Inſolvent debtors, and fugitives, diſcharged under inſolvent Turner v. 


acts, cannot be holden to bail upon ſubſequent promiſes to pay Schomberg, 


debts contracted before the time preſcribed by the acts: but they 2 


may (5), for debts contracted afterwards, and before they were 327. The 
actually diſcharged.) | | therilf,how- 


ever, is not 
bound to take notice of their privilege, Dougl. 671. Nor do the clauſes reſpecting fugitives extend 
70 perſons who have conſtantly reſided abroad; x Wilſ. $5. ; or who have been abroad, merely in the courſe 
$f their trade, and not for the purpoſe of avoiding their creditors, Say. Rep. 308. 
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Bb ie 4. 


8 Bail in Civil Caules. 
6. Where Special Bail is required on removing a Cauſe out of 
an inferior Juriſdiction before Judgment. 


Upon the removal of a cauſe by habeas corpus out of any in- 
ferior court into the courts above, though the ſum be under 
10/. (a) the party (5) muſt file ſpecial bail, fo that the plaintif 
may not be in a worſe condition than he was in the court below; 
and the reaſon hereof is, that thoſe inferior juriſdictions being 
conkined, they cannot follow the debt out of their own juriſdie- 
wy Or tion; and therefore it is requifite that they ſhould be bail who 
e de live within their precincts *. 185 
vexatious, the court above will conſider the guartzm of the ſum in which. bail ought to be taken, 
Salk. 101. pl. 15. 102. 2 Ld. Raym. 767. 7 Mod. 9. 6 Mod. 242. S. P. 


# If bail is not in within due time, a procedends iſſues, and carries the cauſe back to the inferior 
court. 


Salk, 98. 
pl. 4. Vide 
title Courts, 

and their ju- 
riſdictiox in 

general. 

(a) Vide 19 
G. 3. c. 70. 


(5) But if 


Salk. 97. If a cauſe be removed by habeas corpus out of the Marſbalſea, 
7 15 Cu. or any other inferior court, and the bail there offer to be bail to 
Juſt, the action in the court above, the plaintiff is compellable to take 

them, becauſe he nught, but did not except to them below. 
Comb. r. 


But it is otherwiſe where the cauſe comes out of London, for 
the ſufficiency of the bail there is at the peril of the clerk, and 
he is reſponſible to the plaintiff; ſo that the plaintiff had not the 


Skin. 244s 
pl. 9. Salk, 
97. pl. 1. 


fer Holt, liberty of excepting againſt them, and the clerk is not reſponſible 
Cb. Juſtice. for their deficiency in the court above, though he was in Londen, 
we Jac. If a cauſe is removed out of an inferior court by habeas corpus, 
vs ET and new bail found, and after in the ſame term it 1s remanded 
adjudged, by procedendo, the old bail {ball ſtand; for when a cauſe is re- 
_ _ manded the ſame term in which it was removed, no record is 
Bice, made thereof. 


Mainfrize, 96. and Procedendo 16. is fo to be underſtood. Moor, $36. S. C. adjudged. 2 Bulſt. 286, 
287. S. C. adjudged, Roll. Rep. 64. S. C. adjudged, notwithſtanding the old bail was diſcharged, 
and new put in; the new bail being taken off the file and made void the ſame term, while the le- 
cord was in the breaſt and power of the court. Vide Cro. Jac. 203. and Velv. 120. adjudged 
cont, But per curiam it is there ſaid, if the procedendo were delivered, Se. before bail given to thy 
ſuperior court, it ſhould be a ſuperſedeas to the habeas corpus, and the old bail ſhould ſtand, 


Cro. Jac. Otherwiſe where it is remanded in another term. 
363. Moor, : 


$36. pl. 1128. Roll. Rep. 64. 2 Bulſt. 286. S. C. and S. P. per Cur'. and Skin. 244. pl. 9. 


S. P. Where it ſeems agreed generally, that upon ſuch removal the bail below are diſcharged, for they 
declare de uc. _— 


Skin. 244. 
pl. 9. Dor- 
rington and 
Eadæuin ad- 
Judged. 2 
Snow. 421. 
48 O's 8. 0. 
z djudged. 
Mulſo v. 
Shere, For- 
teſc. 3 30. 


— 7 


But where a replevin by plaint was ſued in the ſheriffs' court oſ 
London, and pledges were found de retorno habend* fi, Ge. and 
this plaint was removed according to their cuſtom into the 
mayor's court, and after into the King's Bench by certiorart; an 
there oyer of the certiorari being demanded, the party declared in 
B. R., and upon this a return awarded; and upon an elengal be- 
turned a ſcire facias went againſt the pledges in the ſheriffs court 
of Londen: the queſtion was, Whether this cauſe being remove, 
by centiorari, the pledges in the inferior court were diſcharged * 
anch it was held that they were not. 

[By {tat. 19 Ges. 3. c. 70. 56. no cauſe under 100. ſhall e 
moved into any ſeperior court, unleſs the defendant who ſhall be 

| deſirous 
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gebrous of removing it, ſhall enter into a recognizance with two 
{aſicient ſureties, for payment of debt and coſts, in caſe judg- 
ment ſhall paſs againſt him. ] | 


7. Of putting in Bail on bringing a Writ of Error. 
By the (a) 3 Fac. 1. cap. 8. it is enacted, © That no execution (a) Made 


« ſhall be ſtayed or delayed, upon or by any writ of error, or 88 * 
« {yperſedeas thereupon, to be ſued for the reverſal of any judg- 


C. 4. ſ, 4. 


« ment given, or to be given, in any action or bill of debt, upon and che 13 

SS . e Car. 2. $63. 
any ſingle bond for debt, or upon any obligation with condi- C. 2. par. * 
« tion for the payment of money only, (5) or upon any action or 


enacts in 


« hill of debt for rent, or upon any (c) contract ſued in any of UE man- 
« the courts of Meſtminſter, counties palatine, or great ſeſſions in 
« J/ales; unleſs ſuch perſon or perſons in whoſe name or names ſhall be Raid 


ner, That 
no execution 


« ſuch writ ſhall be brought, with two ſufficient ſureties, ſuch a g 
« 25 the court (wherein ſuch judgment is or ſhall be given) ſhall nent in 


ment in 


« allow of, ſhall firſt, before ſuch ſtay made, or ſuper/edeas actions for 
« awarded, be bound unto the party for whom any ſuch judgment 2% ſetting 
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« is or ſhall be given, by recognizance, to be acknowledged in 
the ſame court, in double (d) the ſum adjudged to be recovered the cafe on 
by the ſaid former judgment, to proſecute the ſaid writ of error FY gen 
© with effect; and alſo to ſatisfy and pay (if the ſaid judgment 4's 


« execution.” 


out tithes, 
actions on 


of money, 


© be aflirmed) all and ſingular the debts, damages, and coſts ad- trover, cove- 


® judged, or to be adjudged upon the former judgment; and all nad deli 


, nue, and 
« colts and damages to be alſo awarded for the ſame delaying of treſpaſs #. 


Car. 2. c.. 


Carth. 121. 
T) The 19 Geo. 3. c. 70. ſ. 5. enacts, That no writ of error ſhall be brought on any 


jucgment in any inferior court of record where the damages are under 10 l., unleſs the party bringing it 
all be firſt bound with two ſufficient ſureties (ſuch as the court wherein ſuch judgment is given ſhall 
vow of) unto the party for whom ſugh judgment is given in double the ſum adjudged by the former 
judgment, to proſecute the ſaid writ of error with effect; and alſo to ſatisfy and pay, if the ſaid judgment 
te affirmed, or writ of error be z0n-pros'd, all and ſingular the debt, damages, and coſts adjudgedy: 
ad all the coſts and charges awarded for the delay of execution. (b) A bond given by a third perſon 
ha ſecurity for the payment of a ſum of money by inſtalments, is a bond conditioned for the payment of 
money only within this act. Chauvet v. Alfray, 2 Burr. 746. So a bond conditioned for the payment of 
money according to the true intent and meaning of an indenture, or for the payment of money at ſuch a 
uy, being the fame ſum mentioned in a certain indenture, is a bond within this act, Littlet:n v. Hanſon, 
barnes J%. Deſbordes v. Borſey, 2 Str. 9:9. But a bond conditioned for the performance of cove- 
rants in an indenture, in which there are other covenants beſides that for the payment of money, is not 
«mn the act. Gerrard v. Danby, Carth. 28. Show. 14. S. C. Comb. 105. S. C. A bottomry 
ne, after the contingency hath happened, is in every reſpect a bond for the payment of money only. 
Fit. Coney, Str. 470. A bond to pay ſo much money as J. S. ſhall declare to be due on account, 
© #:thin the act; for though the ſum be uncertain at the time when the bond was entered into, it is. 
«raed at the time of bringing the action. Dean and Chapter of St. Paul v. Capell, 1 Lev. 117. 
Red. 613. 690. S. C. But a bond to pay for ſo much beer as ſhall be delivered to J. S., not exceed- 
lg 1001, is not ſo, for here the ſum is uncertain, and refts upon a quantum meruit. Thrale v. Vaughan, 


br. 3. extends to writs of error on judgments after ve:di& in dower and ejectment. 
z Lev. 275, 
4 * / Ys 


"27.1140. Where a defendant had confeſſed judgment in an action upon a bond conditioned for pay- 


ment of money only, and afterwards debt was brought upon that judgment, and judgment obtained 
— it was ruled that, in a writ of error upon this ſecond judgment, bail was not requiſite ; that this 
3 miſſus out of the act, which was to be taken literally, and not extended by conſtruction. 
neon v. Whytel, 3 Burr. 1545. 1 Bl. Rep. 506. S. C. So it ſeemeth that bail is not requiſite ' 
c of error in parliament upon a judgment in B. R. in an action of debt on a recognizance in 
TW Tiinder v. Watſon, 3 Burr. 1566. See the caſe of Chriſty v. Manucaptors of Anftrather, 
1 237] (c) On this ſtatute it hath been adjudged, that judgment on an inſimul computaſſet was 
SR N founded on ſuch a contract as comes within Its 2 Bulft. 53. Velv. 227. 80 of 
N ve by arbitration. Thid. per Cur'. [(d) In error on a judgment upon debt on bond, the bail 
* bound only in the ſum recovered, for that is double the ſum due. Moor v. Lynch, 1 Wilſ. 213. 
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334 Bail in Civil Cauſes, 


It ĩs obvious from the nature of this recognizance, that the bail in error have not the alternative of fut. 
rendering the principal; and therefore though the principal become a bankrupt, and be diſcharged by 
his bankruptcy, yet the plaintiff may have recourſe to them. Southcote v. Braithwaite, i Term 
Rep. 624.] | 


This ſtatute does not extend to judgment by default, in any of the actions ſpecified, nor doth either 
of the others. | 1 5 


Cro. Jac. If A. becomes bail for B. in an (a) inferior court, and there 
94. per Cur”. 


r judgment is given for B., and thereupon the plaintiff brings 2 
came bail Writ of error, and that judgment is reverſed, and judgment given 
for B. in for the plaintiff againſt B., the bail is liable; for when the ſirſt 


e duct of judgment is reverſed, it is as if that judgment had never been, 


the city of and as if at the firſt the principal had been condemned in the in- 
Chefter, and ferior court. | 

Judgment . 

was there given for B., and upon a writ of error before the juſtices of the great ſeſſions of the county of 
Cbeſter, that judgment was reverſed ; and after, upon a writ of error in B. R. both judgments were reverſed; 
and it was adjudged, that the plaintiff ſhould recover 50 1. damages, &c. and it was urged, that A. was 
not liable; for by the reverſal there is no judgment in the inferior court againſt B., and took a differ. 
ence where the judgment of the inferior coutt is affirmed, and where reverſed, 2 Jones, 96. adjornatur, 


run Jay P If A. brings a writ of error upon a judgment obtained againſt him, 


+ pt and according to the 3 Fac. I. c. 8., B. enters into a recognizance, 


Menk, ad- conditioned that A. ſhall proſecute his writ of error with effect, 
3 ur. and if judgment ſhall be affirmed, that he ſhall pay the con- 
gument. demnation, Cc. after the judgment is affirmed, B. cannot ren- 
Moor, 8 53. der A. the principal, for this manucaption is not to render the 


8. C. and body, but to Pay the debt. 


S. P. adjudged per totam Curiam. It is now the known and eſtabliſhed doctrine. 


Roll. Abr. 


335. Cro If judgment be affirmed upon a writ of error in the Exchequer- 


ac. 636. chamber (6), no execution ſhall go againſt the bail in the original 1 
p. ad- action for the colts occaſione dilationis executionis, and the party Y 


zudged. 


3 might have compelled the defendant in error to put in bail, pur- 
z 18. | 


Cr. El. ſuant to the ſtatute 3 Fac. I. c. 8. 


587. (5) In a ſcire facias upon a recognizance againſt bail, the defendant pleaded a writ of errot 3 
brought by the principal; and per Cur.” This is no plea, for the writ of error upon the principal judg- i 


ment doth not affect the recognizance: But pcy Halt, Ch. Juſt. I have known an attachment again 


a town-clerk for proceeding in an inferior court after a writ of error here; but I never took it to be 


right. Comb. 295. * 


Where error is brought, the court, on motion, will ſtay proceedings againſt the bail, on terms 
according to the nature of the caſe ; i. e. if they are in time to ſurrender the principal, on engaging 5 
Pay debt and coſts, or ſurrender, within a ſpecific time, after affirmance. If too late to ſurrender, then 
an engaging to pay debt and coſts, within a limited time, after affirmance, if the judgment ſhall be 3 


affirmed, 


* 


Salk. 97- In debt on a bond in C. B. and judgment for the plaintiff, 1 


pl. 2. Tul 


ind Ri. error was brought in B. R., and bail put in according to the tt. 
chardion. tute, and judgment affirmed thereupon, error was brought in 
(c) parliament, and the clerk of the errors refuſed to allow the I 
Mod. 120. Writ, unleſs the party would give a new recognizance. It was 


2Ld. Raym. 
840. 7 


8 Mod. 79. objected, that it was not required by 3 Fac. 1. c. 8. But fer 


1 Cur”, The firſt recognizance does not include payment of colts 


4 


= 
X 
be” 


That ene ja to be aſſeſſed in the Houſe of Lords, and theſe coſts ought to be 


not to be 


execution is paid, and therefore a new recognizance 3 to be given within 
bailed the intent of the ſtatute; and it is not the 


* 


* 
2 
= 
2 
2 
5 
wa 


uſineſs of this _ 3 
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Fe received, ] | 
If a priſoner be difcharged for want of being declared againſt Vd: Salk» 


60 o examine whether bail was put in upon the firſt writ, for the bringing a Wo 
400 want of that does not hinder the proceſs of the writ of error, but „ bt i. 
erm only makes it no ſuperſedeas. 88S. | ment, be- 1 
cuauſe of the uncertainty how long the parliament may continue. 1 
If there is a judgment in B. R., and the defendant is taken in Cro. Jac. 1 
nere execution, and after brings error in the Exchequer- chamber, and — 9 Cro. 1 
98 2 the record is removed, he (a) cannot be bailed in B. R., becauſe (a) Mk 1 
iven there is no record there, nor can he be bailed in the Exchequer- ruleof B. R. WH 
chamber, for they have authority only to afhrm or reverſe the ry atter- 7m 
firſt 4 i | ney who 1 
een, judgment. | | | ſhall ſue out 1K 
; . any writ of error on any judgment of this court, returnable in the Exchequer-chamber, ſhall forthwith 1 
inal allow ſach writ of error with the clerk of the errors of this court for the time being; and in caſe where 1 
ſpecial bail ſhall be required, if the plaintiff upon ſuch writ of error do not within four days after allow= WR) 
| 2nce thereof put in ſpecial bail thereon, the plaintiff in the action may proceed to take out execution Wat 
unty of notwithſtanding ſuch writ of error; and where ſpecial bail is put in, the plaintiff or his attorney muſt Wl 
verled 3 | forthwith give notice thereof to the defendant in error, or his attorney; and if the defendant in error 1 
Ow oY do not except againſt ſuch bail within twenty days after ſuch notice given, ſuch bail ſhall be allowed. wi 
differ. : By a rule in C. B. Mich. 6 Geo. 2. in all caſes where bail ſhall be filed on writs of error, ſuch bail ſhall wa 
7285 be perfected within four days after exception taken thereto ; or in default thereof, the clerk of the errors | 19 
of this court ſhall non- pros ſuch writ of error *. I 11 
t him, I * The allowance of a writ of error, before execution, is, of itſelf, a ſuperſedias to execution; and 1 11:8 
zance, J conceive the court would ſet aſide the execution, if executed after allowance of a writ of error, though A 
fo Q there was not any notice given: The intent of notice is, to ſubject the attorney for the defendant in 19M 
e J error to an attachment, if he ſhould dare, after notice, to levy an execution, 14H 
t ren- Upon a writ of error of a judgment in Ireland, the record Palm. 286. {82 
er the being removed in B. R., the court took bail here, and ſent direc- 1 
tions to have the defendant ſet at liberty there. AN 
8. Common Bail, in what Caſes neceſſary. Wil. 
1C uer- 3 5 5 1 * os * > 1 5 * l 
— F The filing of common bail is neceſſary, that it may appear that But where 1 
E tt 8 k the want 9 e 
e party | he court had conuzance of the cauſe. it is ervor,. vide tits ĩ ͤ a 1 
il, pur» 3 (Common bail in K. B. is entered on a piece of parchment, 1 | 
alled a bail-piece, with a triple ſixpenny ſtamp, and filed with the 1 
it + -_ | clerk of the common bails ; who, by a rule of Eaſfer 30 Geo. 3. 1 
3 3 3 Term Rep. 660., is to mark the bail-pieces numerically as they j "y 


ok it to be 


, on terms, 4 


I within (ö) two ter 1 3 : 98. pl. 5. 
ky \ 8 erms, or upon non proſſing the plaintiff, or if he n 
render, ten e render himſelf in diſcharge of his bail, and is not charged 4 & 5 W. 


ent ſhall be e vithin two terms; in all theſe caſes he muſt file common bail, aud M. e. 27. 
3 that it may appear by the acts of the court that he was actually (5) For- 


| ly thr 
in court when diſcharged. . Oba Th . 
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plaintiff, 3 


o the ſta - By the rules of B. R. no attorney ſhall be compelled to appear R. M. 1654. 
ought in or file common bail for any defendant, unleſs ſuch attorney hath 857 = 
allow the Ja note in writing under his hand + undertaken ſo to do, and if the — 
It was uch note produced by the plaintiff's attorney; but if any attor- on motion, 
But pe, . den hath accepted a warrant to appear for the defendant, (which 3 
t of coſts e rant be in no wiſe revoked, ) or hath ſubſcribed the ſame, and appearance 
\oht to be do not cauſe bail to be filed accordingly, ſuch attorney ſhall be dn 2 paral 
en within I compelled to file common bail of the A term, and take a _ mo 
this court laration and plead to the fame, or, in default of pleading, in particu- 
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And ſee : judgment may be entered by default, if rules for pleading haye 


Str. TY been given; for that the default of the defendant or his attorney 
2 (a) 7 ſhall not tend to the plaintiff's prejudice. 


the 5 


and M. c. 21. & 3. the defendant ſhall cauſe an appearance or common bail to be entered or filed 
within eight days after the return of the proceſs, on penalty of 5 J. to be paid to the plaintiff, for which 
the court ſhall immediately award judgment, and the plaintiff may take out execution. 5 Mod. 392, 
2 Str. 737. | 


J But [Before the ſtatute of 12 G. 1. c. 29. common bail could on! 


bail th, have been filed, or a common appearance entered by the defend. 


filed is not ant, or his attorney. But now, by that ſtatute, as altered by 
ſuch a ge- 5 (G.2.c.27., © if the defendant, having been ſerved with pro- 


+ aft | fag 
es — « ceſs, ſhall not appear at the return thereof, or within eight 


fendant in- © days after ſuch return, the plaintiff, upon affidavit of the fer- 
to court as © vice of ſuch proceſs, made before a judge, or commiſſioner of 


delivering © the court for taking affidavits, or before the proper officer for 


a declat- © entering common appearances, or his deputy, (which affidavit 
ation bythe cc ſhall be filed gratis,) may enter a common appearance, or file 


8 o „ common bail for the defendant; and proceed thereon, as if 


prevent miſ- c ſuch defendant had entered his appearance, or filed common 
takes, theſe cc bail.“ . | 

words are 
written on the bail-piece: „“ Filed according to the ſtatute.“ 2 Str. 1027. Caf. Tem. Hardy, 
207. Bail filed under this act muſt be filed of the term in which the writ is returnable; if of a ſabſe 
quent ter m, the cauſe is out of court. Edgar v. Farmer, Ca. Tem. Hardw. 138. Smith v. Painter, 
2 Term Rep. 719. Common bail may be filed, or a common appearance entered, by the plaintiff's 
attorney, without his entering or filing of record a memorandum, or minute of his warrant, purſuant 
to the 25 Geo. 3. cap. 80. § 22. But the defendant's attorney muſt not plead or carry on any 
further proceedings in the action, until ſuch memorandum or minute ſhall have been deliyered to the 
proper officer, to be entered or filed of record, according to the directions of the 23d \ of that act. 


Salk. 99. In an action upon a recognizance of bail, or upon a bail or 


pl. 8. replevin bond, common bail only ſhall be filed. 


Carth. 519. 
Holt, 127. pl. 1. 12 Mod. 320. 380. R. M. 8 Ann. 


2Show. 249. A judgment in ejectment againſt the caſual ejector is erto- 
= 9. neous, unleſs a Jalitat was ſued out, and common bail filed for 
ment actu- im *, : 

ally ſet aſide. * This is not, now, law. Tf judgment goes againſt the caſual ejector, there is not any 
defendant in court, to bring error. If the tenant, or landlord appears, he enters into the common 


rule to confeſs leaſe, entry, and ouſter, and inftantly pleads the general iſſue. The declaration in ejec · f 


ments is in the nature of proceſs only. 


& M. R. T. 


R.H.1W. lt is neceſſary to authorize judgments by warrant of attorney, 
4 W. & M. default, or non ſum informatus.)] | s 


(C) Where Bail ſhall be ſaid to be put in regu- 
larly: And herein, 


1. Of the Manner of putting in, excepting to, and juſtifying 


all, | 
Salk: 98. Y the printed rules of the courts, every attorney who ſhall ap- 
ee 4 pear for any defendant in any action in which ſpecial bail is 


25. 


not required, ſhall duly file common bail for ſuch defendant, 0! 


arſuant 
on any 
| to the 
; act. 


ail or 


Bail in Civil Cauſes, 
the term of which he appears (a), and give notice thereof to the 
laintiff or his attorney; and where ſpecial is required and put 
in (5) de bene efſe, before any judge or commiſſioner on a capi 
corpus, the defendant's attorney ſhall forthwith give notice 
(c) thereof in writing to the plaintiff or his attorney, and of the 
names of ſuch bail, with their additions and places of habitation ; 
and if no exception be taken to. ſuch bail, and entered in the 


judge's book within (4) twenty days after ſuch notice, then upon 


oath thereof made, for which no fee is to be taken, ſuch bail 
ſhall be filed; and if ſpecial bail ſhall be put in before any judge 
& bene ee, on any writ of habeas corpus or certiorari, and no rule 
for better bail, or exception taken, or entered in the judge's 
book, againſt the bail ſo put in, within twenty-eight days after 
putting in ſuch bail, then ſuch bail ſhall be filed by the defend- 
ant's attorney after the end of the ſaid twenty-eight days. 


[ (a) Fide ſu- 
pra. (o) The 
origin of 
bail de bene 
eſſe is thus 
related by 
Glynn, Go J. 
6 A bi- 

4e ſhop; 
ſays he, 
having ar- 
© reſted a 

c man for a 
& largedebt, 
<< he tender- 
cc ed bail to 
& Juſtice 
Richard - 
« ſon, who 
c took it in 
cc his cham- 


« her, and the bail being inſufficient, the biſhop repreſented the matter to parliament, and prayed their 
« remedy for it; upon which it was enacted, that no bail, taken before a judge in his chamber, ſhould 
« bind the plaintiff without his affent thereto, or the confirmation of ſuch bail, taken by all the court. 
2 Sid. 91. R. M. 1654. f. 7, 8. (c) The notice of bail is, either that they are put in, or, if taken 
before a commiſſioner, that the bail-piece is filed, with an affidavit of the due taking thereof, at a judge's 
chambers. Imp. 124+ The notice in either caſe ſhould be properly entitled. Lofft. 237. The pariſh, 
or toron wherein they live, without the freer, or other certain place of their refidence, is too vague a 
Geſcription. Id. 72. 194. Per Cur. M. 25 G. 3. If the bail above are the ſame perſonas who were 
bail to the ſheriff, it is uſually ſo expreſſed in the notice. Imp. 118.] (4) At the expiration of 
twenty days without any exception, the bail is filed in court ; but if the defendant except and give notice 
thereof, the defendant's attorney muſt bring up the bail-piece, and the bail muſt juſtify in court; and 


relating to their priſoners. 


2 Show. 335. 2 Salk. 564. 


fo, Dawkins Vs Reid, I H. Bl. Rep. 529 ] 


ſhould be added, before a judge, on the bail-piece by bill, or in 
tie filacer's book by original, within the time allowed: for their 
juſtification: and if there be not time enough, the defendant's at- 
torney may take out a ſummons, and obtain an order for further 
time; and they muſt actually become bail before the notice of 
juſtification is given. When other bail are added, the court will 
order the names of thoſe who were excepted to, and did not juſ- 
tif, to be ſtruck out of the bail-piece. But until this be done, 
ey are liable to be proceeded againſt, and may alſo ſurrender 
the principal. And if it be not done till after proceedings have 
"ae had againſt them, they muſt pay the coſts of ſuch pro- 
(ce NgS, 

| The bail juſtify either in perſon, or by affidavit. If they live 
in London, or Weſtminſter, they muſt juſtify in perſon, and in 
pen court, unleſs. the plaintiff conſent to their juſtifying before 
a judge at his chambers. If they live at a greater diſtance, they 
may de juſtified, without their perſonal attendance, by affidavit 
duly taken before a commiſſioner. In both caſes, they mult 
lwear that they are houſekeepers, and reſpectively worth double 


the ſam iworn to, after all their debts are paid. 
Vol. I. | a. | 


[When the bail already put in do not mean to juſtify, others 


The 


"te, That in the Common Pleas the bail-piece remains with the filacer till the twenty days are expired; 
but in the King's Bench it is left with the judge, becauſe Judges of that court determine all matters 
And for the difference of the manner of taking bail, and the form of the 
recognizance in each court, vide Cro. Jac. 449. 645. Cro. Car. 48 1. 2 Bulſt. 232. Roll. Rep. 387. 

The like time to except where the plaintiff puts in bail upon bringing 
2 writ of error. Salk. 98. [No notice neceſſary in C. P. if bail put in, in due time; otherwiſe it is 


Tidd's Pr. 
136. Imp. 
119. 

1 H. Bl. 
Rep. 291. 
Say. Rep. 
58. 1 Wilſ. 
23% e. 
Say. Rep. 
338. 8 
Term Rep. 
633. 1 Bl. 
Rep. 462. 
4 Butt. 
2107. 


6 Mod. 24. 
2 Bl. Rep. 
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Imp. 14. The notice of juſtification ſhould ſet forth, that the bail already 


put in will, on a certain day, juſtify themſelves in open court, or 
that others will be added, and juſtify themſelves, as good bail for 


1d. 119. the defendant. And if the bail were put in before a commiſ. 


ſioner, the notice ſhould expreſs that they will juſtify themſelves 


by aftidavit. 8 
Imp. Notice of juſtification by three bail has been holden good: 
Lofft. 26. but notice that H., B., and C., or uo of them, will juſtify, is 
irregular. | Ns | 


Imp. 179. Where the bail already put in intend to juſtify, one day's 
previous notice of juſtification, or notice for the next day, 
| is deemed ſufficient; unleſs Sunday intervene, and then notice 
Id. fer muſt be given on Saturday for Monday. But where other bail 
NM. 21 are added to thoſe already put in, there muſt be 29 days previ- 
1 ous notice of juſtification; one incligſive, and the other exclufve, 
Imp. 125. as Monday for Wedneſday, c. And Sunday is not reckoned as a 
verton's ball, day for this purpoſe ; therefore notice of added bail on Saturday 
M. 26 G. 3. for Monday is not ſufficient. : | 
Baddeley v, Bail may be put in on a dies non furidicus. 
Adams, 5 Term Rep. 170. 


Videſupra. One ground of oppoſing bail is, ſome defect in the form, or 


irregularity in the ſervice of the notice of juſtification. 
x Str. 384. Another ground is, that they have aſſumed names that are 


"WF; 1. either feigned, or belong to other perſons. If they aſſume 
c. 26. 4 2, feigned names, the court will order them, and the attorney, to be 
If anz per- fet on the pillory. 

« fon ſhall : 

cc acknowledge, or procure to be acknowledged, any recognizance of bail, in the name of another 
« perſon, not privy or conſenting to the ſame; or (by ft. 4 & 5 W. & M. c. 4. \ 4.) before a 


te commiſſioner ſhall repreſent or perſonate another perſon, whereby he may be liable to the payment 


« of any debt or damages; he ſhall, on conviction, ſuffer death as a felon, without benefit of 


cc clergy.” But the court will not vacate the proceedings againſt the party perſonated, until the } 


offender be convicted, 1 Ld, Raym. 475, Nor can a conviction take place, until the bail-piece be 
filed. 2 Sid. 90. | | 


Lofft. 148 A third ground is, that they are not houſekeepers : but if they 

id. 323: are, the rent of their houſes is immaterial, though under ten 

| pounds: nor is it neceſſary that they ſhould have been aſſeſſed to 
the poor's rate. | 


Tidd's Pr. A fourth ground is, that they are not worth double the ſum | 
140. Moun- ſworn to, after payment of all their debts. Under this head | 


tain v. Wil- 


Eins, M. 21 may be ranked bankrupts, who have not obtained their cert» | 


G. 3. M. 26 ficates; or ſuch as have been twice bankrupts, and not paid fif. 
G. 3. Lofft. teen ſhillings in the pound. And bail have been rejeQed, who 


2 Bl. Com. did not know the defendant; or had been bail before, but dil 


936. not know in how many aCtions, or for what ſums. But it ſeems, 


146. 


perjury. 


&ro. Car. that the circumſtance of not knowing the defendant, being 
only a mark of ſuſpicion, may be explained away. Their living 
within the verge of the court is an objection, but not ſufficient 

without other ſuſpicious circumſtances. If they forſwear them- | 
ſelves, they are liable to the puniſhment of wilful and corrupt 


4 | 9 Filth, 


eady 
t, or 
il for 
amiſ- 
elves 


00d + 
fy, is 


day's 


Uay, 
notice 
r bail 
previ- 
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d as a 
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f another 
before 1 
pay ment 
benefit of 
until the 1 
il- piece be 
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Fifthly, Foreigners are not admitted. to be bail, merely in 4 Burr. 
reſpect of property abroad, which is not liable to the proceſs of 2526. Loffts 
our courts. 
property in England, is not of itſelf a ſufficient objection, with- 444-3 20 

111 1 ee 2 Bl. 
out other auxiliary circumſtances. | „ 

Sixthly, No attorney, or his elerk, can be bail: neither can K. B. R. M. 
any ſheriff's officer, or perſon concerned in the execution of —_ wg 
proceſs, keeper of the Poultry-Compter, or Matſbalſea- court of- 6G. 2. 
ficers. \ | 8 Dougl 466. 


N | 1 H. Bl. 
Rep. 76. Tidd's Pr. 140, 1. But if a perſon who, by the rules of the court, is not permitted to be- 


come bail, be put into the bail- piece, and not excepted to, the plaintiff cannot take an aſſignment of 
the bail-bond, and proceed upon it, as if no bail had been put in: Thomſon v. Roubell, B. R., E. 
22 C. 3. cited in Dougl. 466. ] | 


Seventhly, Perſons outlawed after judgment, or convicted of 4 Term 
perjury, cannot be bail. | Rep, 440. 


Laſtly, The court will not permit a juſtification of bail, after Tidd's Pr. 


the expiration of the rule to bring in the body. . 5 ] 


If ſpecial bail put in by defendant be excepted to, the defend- R. 3&4G, 


ant ſhall perfect his bail within four days after ſuch exception ds, 
taken, in default whereof the plaintiff may proceed upon the bail- 322 
bond. In B. R., if notice of exception is in term, bail muſt juſtify 

in four days, or add others that will juſtify. If exception and 

notice be in vacation, juſtification to be the firſt day of next term. 

ZE. 5 Geo. 2, If notice of exception in vacation, juſtification to 

be on firſt day of term, as in B. R. [Of the four days allowed 

to perfect bail after exception, the firſt is reckoned excluſively, 

and the laſt incluſively. So that where the exception was on a 2 H. Bl. 
Wedneſday, an attachment againſt the ſheriff could not regularly Nep. 35+ 
iſue till the Tueſday following (Sunday being no day). But 

though the attachment did iſſue on the Monday, the court would 

not ſet it aſide, becauſe the bail were not perfected. _ 

Where the bail do not attend, or are not permitted to juſtify on Loffe. 724 
account of a defect in the notice of bail, of juſtification, the court as , 
will, in general, allow them further time to juſtify. But where 6.3. TIE 
they are rejected on account of ſome perſonal inſufficiency, the Pr: 143- 
court will ſeldom allow further time to add and juſtify others. 323 
And if the bail do not juſtify at the time appointed, and no fur- ee, 
ther time is given, they are out of court.) 66. 7 Mod. 50. 

If the plaintiff accepts the bail, he may take away the bail- 
piece from the judge's chamber, and tile it for his own expedition; 
but after twenty days it becomes abſolute, and the defendant takes 
M away and files it. | | 


2. To what Time it ſhall have Relation. 


In B. R. though the bail of the defendant be taken and en- Roll. Abr. 


tered the laſt day of the term, and the bill be put in at any 335 Hobs 
une the ſame term, this is well enough by the courſe of that acjudged. 


| 2 court 


* 


hough it has been ſaid, that merely having no ” Bl: oe 
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Cro. Jac. court; though in ſtrictneſs of law the defendant is anſwerable 


384. 8. Co . 2 2 2 . . . | 
e but from the time of putting in bail as in ciſlodid mareſchalli, and 
becauſe the not before. 


bill, whenſocver filed, hath relation to the firſt day of the term. 


Vent. 135, If in trover commenced in Hilary term, the converſion is al. 


adjudged: leged to be the 3d of February in the ſame term, and bail is filed 
Phe oh the laſt day of the term, yet this is well enough, for the action 
be of a par- ſhall not be ſaid to be depending until the bill is filed“. 


ticular day ſubſequent to the 3d of February. 


R. E. 35 . Bail was put in one term, and new bail added the next term 
a ag 90. after; and the queſtion was, If this ſhould be bail of the firſt 


pl. 12. term, or only of the term when added? About which the clerks 


(a) It rm differed ; but the court was of opinion, that it was only bail of 
a: that term when the additional bail was put in, for they ſaid it was 


bliſhed prac- not bail till (a) completed and accepted, and making the additional 


dice, 2 bail to be bail of the firſt terin, might do a (6) wrong to a third 
ker before Perſon, who might be a purchaſer after the firſt, and before the 
or upon the additional bail was put in. 
continuance - a | 
day ſhall be a bail, and filed of the precedent term, and every bail taken after the continuance-day ſhall 
be a bail, and filed of the ſubſequent term, and not otherwiſe : But where any new bail is added to any 
other, but ſo as aforeſaid taken on or before the continuance-day, the ſame ſhall be taken and filed as 
of that term in which the bail was firſt put in. [As to the continuance-day, ſee R. E. 11 W. z. 
Reg. 2. 2 Str. 1215+] (6) For this vide Cro. Jac. 449. 2 Salk. 564. 


3. Where a different Action is proſecuted from that in which the 


Bail was given. | 


3 


: 
i 
|! lf 
i 
4 
W |: 
1 
i 
5 fl : 
= 
— 4 
$8 
= 7: p 
$158 
q Y 
0 p 
I 15 
1 4 
BY 
” 14 If 
Vi. 
1 
{4 
1 
4 my 
1 
1 
"1112 
4 L 
1190 
1 
k ins 
a} 4 
i 
| 
7 Fi 
$1 nl 
U 
1 
16 
14 
k 
Sat 
1+ ok 
al f 
Joo 
l 
ha: | 
0 
441.4 
7 5 q 
21s 
2 q «4 
a 
hit 
WE 1H; 
1 
. „ 
11 
LEN 
* „. 
4s 4 
N 114 
Thi i 
il 
1 i 
3408 
8 {Io 
E A. 
a $ . 
4 | 
. 
q 
1 
115 
5 . 
1 
„ 
1 
"ut : 
ve N ? 
© 74 
we | \ 
6 15 
„ 
i 
[i y ! 
1. 
E 
iſt : 
. 
5 
_ 
1 
4 
4 
i | 


i Wl * * . . N W1, 
5 3 Lev. 225 | If there be an original and capias in one county, and bail : 
n LS nic thereupon filed, and the plaintiff after.declares in another county, a 
I: adjudged, and thereupon obtains judgment, by this variation the bail are | 
1 eee diſcharged, and not liable to the damages upon this declaration. bo 
* y the pro- | | | | 
bi thonotaries, though by the courſe of the court the plaintiff might declare in another county, and the 2 
. judgment would be good. * Sy | ing 
di This relates to proceedings in C. P. or B. R. by original: but if the proceedings be in B. R. by | f d 
1 bill of Middleſex or latitat, the bail will not be diſcharged for ſuch variation. [Nor will they be diſ- or 
charged for a variance between the capias and cunt in C. P., the ac etiam being in caſe en promiſes, hut to t 


the declaration in debt, if the ſum ſevern to be under 401. Lockwood v. Hill, 1 H. Bl. Rep. 310. Not 

for a variance between the ſum in the ac etiam part of the latitat and the declaration. Turing v. Jones, 
5 Term Rep. 402. But where the writ was in plaintiff's :0n right, and the defendant holden to bail | 
for 120 J. due in that right, but the declaration was as exccrtor, a common appearance was ordeted. b 
Hally v. Tipping, 3 Will. 61. 1 | 8 


Gunn v. [Although the plaintiff declare in an inferior court in debt up- 
. on a concefſit ſolvere, and the cauſe being removed into B. R., be T 
declare there in caſe, yet by this variance, he doth not loſe the 
bail, for it is the very ſame cauſe of action; for if he declare in br 
: the ſuperior court in the former way, the defendant may wag* WW 7 
his law, which he cannot do in the court below.] „ 
2 Show. 335. If A. arreſts B. in an action of 20/., and bail is put in thereto, , =": 
pl. 345. and afterwards 4. delivers two declarations, one for 2004. and », 
Reſolved on x R 5 5 in 
motion; but another for 500/., the bail ſhall be only liable for the 200/. , 
how far the bail on a latitat have been holden liable in other actions at the ſuit of the ſame ot other A the lea 


perions, wide Cro, Jae. 449 451. Stile, 464. 2 Sid. 163. 2 Jones, 188. Mod. 16. — 3 left Wj 
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| $56. pl. 235. 10 Mod, 153. 2 Str. 922. 2 Barnard, X. B. 44+ [It is now ſettled by rulepf E. 5 G. 2. 
de chat“ where the plaintiff declares for or recovers a greater ſum than is expreſſed in the procels upon 
nd - « which he declares, the bail ſhall not be diſcharged ; but be liable for ſo much as is ſworn to, and 
« indorſed on the proceſs, or for any Jeſs ſum which the plaintiff in ſuch action ſhall recover; and 
alſo, by ſubſequent determinations, for the coſts of the original action. Jackſon v. Haſſell, Dougl. 330. 
Peterken v. Sampſon, B. R. M. 25 G. 3. Sheddon v. Curnes, B. R. E. 29 G. 3. See Tidd's 
1 practice, 130+, where the hiſtory of this practice is neatly traced out.] 
led A. brought a bill of Middleſex, with an ac etiam for 40 l., and re- Salk. 202. 
108 covered 100/.; and the court held, that the bail ſhould not be * 1 
liable for more than the ac etiam, which was the meaſure of his 1 
undertaking: and per Holt, Ch. Juſt. He is not liable at all, for 
erm his recognizance 1s to anſwer the condemnation, and fince that 
firſt cannot be, he is bound to nothing; and Clerk, ſecondary, af- 
erks firmed, that there was a rule of court, that where the plaintiff 
Ker recovers a greater ſum than is laid in the action, the bail ſhall 
_ not be chargeable in %a actioue. 
onal : 
* 4. What Defect or Irregularity may be amended. 
e the If bail in debt is entered in this manner, viz. ſub pend execu- Cro. Iac. 
tionis in adjudicatione executionis, where it ought to have been ſub (ay 23 
yy ſhall bend condemnationis, (a) yet it ſhall ſtand as well for the judgment, cannot be 
to any as for the execution; adjudged upon a writ of error, and it was taken for 
_ 4 ordered to be amended, and made /ub pœnd executionis fudicii, as fot ve 
well as for the execution. | tion, and 
a not the judgment, no more than for part of the debt. Bulſt, 107. 
h the If two are arreſted on a latitat, and one puts in bail in Mi- Latch. 182. 
thaelmas term, and the other of the term ſubſequent, the court anc rg mn” 
1 bail will allow the bail put in of the Michaelmas term to be filed as 4 Gro. 
g put in of the ſubſequent term; for otherwiſe it would be error Elia. 459. 
42 to proceed in a joint action on bail put in at different terms. 
95 . If a writ be taken out in the name of A., and the officer takes 6 Mod. 309. 
1 8 7 a bail-bond to appear at the ſuit of B., and after there is a reddidit or a 
, and the | ſ by the fame name; though this be vitium ſcriptoris in not mak- and Vie. 
Cw ing the bail-bond according to the writ, yet it cannot be amended, Middleſex, 
el. for the bail muſt be according to the bail-bond, and not according Nets - 
miſer, ut to the writ. | : 
10. Not Ws 
z 4. Jon® | | 
den do bal D » . . 
: ordered. Wi (1) Of the Proceedings againſt the Bail, and what 
Matters they may plead in their Diſcharge. 
ebt up- 3 3 
. R., be THE act of the court in delivering the defendant to bail being (5) Roll. 
loſe the | of record, entitles the plaintiff to a ſcire facias, when it ap- r. 308. 
PM ears th . : 333- Moor, 
-clare in Mars that the defendant has not ſatisfied the judgment; a (5) ca- 432. Cro. 
ay wage far muſt, therefore, be returned againſt the principal before the Elis. 597. 
ſire facias is to iſſue againſt the bail. 8 
 theret0z reſolved and admitted in ſo many books, that it ſeems needleſs to cite them. Vide 1 Lev. 225. That 
. an it muſt iſſue and be returned, but may be filed at any time after; —and that it muſt be awarded 
OO# "ithin the year, elſe not till a ſcire facias againſt the principal. -2 Jones, 96. (Adjoined.) And 
> J. 4 That every capias ad ſatisfaciendum to warrant a ſcire facias againſt bail, muſt have ſeven days at 
| 1 leaſt excluſive betwixt the teſte and the return thereof; and every ſuch capias is to be delivered and 
wich the ſheriff to whom it is directed, four 32 excluſive at leaſt before the rvturn. Vide 2 Salk. 
T s f * © 2. 
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Coz. pl. 12. 2 Ld. Raym. 1176. That there ought to be eight days between the teſe and retum. 
LA capias teſted the term prior to that in which judgment is ſigned againſt the principal, will not wat. 
rant proceedings againſt the bail. 1 H. Bl. Rep. „4. The capias againſt the principal is now con. 
ſidered as little more than matter of form, and chiefly intended to intimate to the bail, in what ſpecies 
of execution the plaintiff means to proceed ; and the leaving it in the ſheriff's office, being a notice to 
the bail that the plaintiff will proceed againſt the perſon of the defendant, it is incumbeat on the hail 
to ſearch there for it: And the court will not enter into an examination by affidavit, whether the ca. ſa. 
was actually returned, or ſuch return actually filed, before the iſſuing of the ſcire facias againſt the ball: 
For though the bail plead to the ſcire facias that no ca. ſa. was returned and filed before the teſte of 
the ſcire facias, ſuch teturn may be filed at any time before putting in a replication. 3 Burr. 1360.] 


Salk, 101, But though on the return of the capzas the plaintiff is entitled 
pl. 3. to a /cire facias, and the recognizance in ſtrictneſs is forfeited, yet 


It was an- g ; . 
Baal the if the defendant render himſelf at any time before, or on the day 


courle of the of the return of the ſecond /cire facias againſt the bail, where 


eo two zihils are returned, or on or before the day of the return of 


render after the firſt (a) /ſcire facias, where a ſcire feci is returned, ſedente curid, 
| _ retora and notice of ſuch render be given to the plaintiff or his attorney, 
ot ron the bail ſhall be diſcharged. : 


wventus do à 

capias ad ſatisfaciendum. Cro. Eliz. 738. But a great miſchief reſulted from this practice; for the 
plaintiff would ſue out a capias, returnable the next day, fo that the bail had little or no time to bring 
in the body. 1 Ld. Raym. 157. To remedy this, the judges indulged the bail ſo far as to permit 
them to render the body, upon the return of the firſt ſcire facias, if the capias were returnable de die in 


diem; Cro. Eliz, 618. 738.; but if it were returnable the next term, the bail were ftrifly holden to | 


render the principal by the return of it. id. Popham, C. . extended this indulgence ſtill farther; 
and permitted the bail to render any time before the return of t 
ſedente curia, Cro, Jac. 109, This practice, however, appears to have been diſallowed by Ld. Coke. 


Mo. 850. 3 Bylftr. 182. S. C. But it was ſoon after revived by Croke, J., and is now fully eſtz- | 
bliſned. W. Jon. 139. Sty. Rep. 324. 8 Mod. 32. Before the return of the capias ad ſatirfaci- | 


endum, the render is a matter of right, and may be pleaded. 1 Ld. Raym. 156. But afterwards it is 


allowed by the grace and favour of the court, and not ex debito juſtitiæ; for the condition of the recog- 
nizance is broken upon the return of non eft inventus to the capias. R. T. 1 Ann. Reg. 2. Ld. Raym. | 
721., and therefore a ſubſequent render cannot be pleaded, Kreley v. Medley, M. 24 G. 3. 
Barnes, 106.; though, if made in time, the bail may be relieved by motion. But if the plaintiff, I 
upon the return of non eff inventus to the ca. ſa., proceed againſt the bail, and deliver a declaration 
conditionally ; the court will not ſtay proceedings againſt the bail on their paying the debt and coſts in 
the original action only, but will oblige them to pay the coſts of the ſecond action, although they bare 
rendered the original damages and coſts before the end of eight days from the return of the ca. %, 
within which time, by the practice of the court, they might have diſcharged themſelves by ſurrendering } 
the principal. Perigal v. Melliſh, 5 Term Rep. 263.] (a) How it is to be returned, and how man 
days there muſt be between the tete and return, wide Cro, Eliz. 738. 2 Salk. 599. pl. 7+, and title | 


Scire Fatiase 


2 Roll. abr. If an action of debt be brought on the recognizance, and the 
defendant render himſelf in cuſtody within eight days in full 
Winch. br, term after the day of the return of the proceſs againſt the bail, 


600. 897. 
Jones, 29. 


62. Godb. d 
NE Raym. they thall be diſcharged. 


14. 2 Show. 77. Salk. 101. pl. 13. 2 Salk. 600. pl. 10. Carth. 515, 6 Mod. 132. 8 Mod, 300, 


Ld. Raym. 721. 3 Salk. 56. pl. 8. © 


Roll. abr. If the defendant dies (6) before the (e) return of a capiar al 1 
338. Jones, ſaligfaciendum againſt him, his bail pleading the ſame may be di- 


29. Cro. 


lac. 97. Charged. 


Moor, 432. pl. 607. 775. pl. 1073. Poph. 186. Hut. 47. Stile, 324. (3) They may plead „ 
the principal died before any judgment againſt him, becauſe they cannot have a writ of error to reverieſ 
that judgment. Cro. Eliz. 199. adjudged. But 2 Leon. 101. the whole court, except Wray, 19 | 
clined otherwiſe. And wide Godb. 377. Roll. Abr. 742. (c) But if he dies after the return of bY 
capia:, this will not excuſe the bail. Roll. Abr. 336. Barnes, 106. 2 Wilſ. 67. 5 Term. Rep. 36;Y 
And whe:e the defendant pleaded that the principal died before the ſcire facias brought, and without 


more, it was adjuged no good plea, Cro. Ja. 165. Hutt, 47. 


e ſecond ſrire facias, or upon the return, |} 


1 44 


eturn. 
war- 
ſ con- 
ſpecies 
dice to 
he bail 


zolden to 
| farther; 
ie return, |} 
d. Coke, 
ully eſta- 
| ſatisfaci- 
yards it is 
the recog- | 
d. Raym. 
24 G. 3. 
| plaintiff, : 
declaration 
ad coſts in 
they he 
he ca. ſo., | 
rendering 
how many I 
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and the 
in full} 
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ay be di- 
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If A., as bail, enters into a recognizance that B. upon eight 
days warning comparebit to any action that ſhall be brought by C., 
necnon that if B. ſhall be condemned in the ſaid action, and does 
not pay, c. that then he will anſwer the condemnation, and C. 
does bring an action againſt B., and he is condemned, and does 
not pay, c.; in debt upon this recognizance, it mult be averred 
that he gave B. eight days warning to appear, &c. for A. is bound 
only to anſwer the condemnation in ſuch aCtion upon which eight 
days warning was given, for that is the foundation of the whole; 


and there is no reaſon that B., by his voluntary appearance without - 


warning, ſhould prejudice his bail. 

If a defendant gives judgment with a ſtay of execution until a 
certain day, the plaintiff may, notwithſtanding ſuch ſtay of exe- 
cution, ſue forth a capias ad ſatisfaciendum to the ſheriff of the 
county where the aCtion is laid, and returnable before the day, 
to make out a zeffatum againſt the defendant ; but no ſuch capias 
ad ſatisfaciendum {hall be ſued forth to warrant a ſcire facias againſt 
the bail (a), becauſe it is to the prejudice of a third perſon. 


343 


Cro. Jac. 
45. and 
Yelv. 52. 
S. C. by 
three judges 
againſt two 
in both 
books, and 
the plaintiff 
accordingly 
diſcontinued. 
his action. 


(2) Where 


there was a 


cont: jvance 
between the 
plaintiff 

and the 
principal te 
free and diſ- 
charge the 


principal, and to charge the bail, wide Bulſt. 43. 


If the plaintiff does not declare againſt the principal within two 
terms after bail put in, the bail will be diſcharged, as likewiſe the 
principal on filing common bail. | 

But if after bail put in, -and before the plaintiff hath declared, 
the defendant obtains, an injunCtion, and this is continued for 
ſeveral terms, and after diſſolved, and the plaintiff ſoon after de- 
clares and gets judgment, and brings a ſcire facias againſt the bail, 


they cannot plead that no declaration was delivered or filed againſt 


the principal within two terms after the action commenced and 
bail entered, for there was no default in the plaintiff that he did 
not declare ſooner. | 

If the plaintiff declare againſt the defendant, for a different 
cauſe of action than that which is expreſſed in the proceſs; or, 
by original, in a different county from that where the action is 
brought, the bail are diſcharged. 

They are alſo diſcharged, where the defendant is made a peer 
of the realm (5), or member of the Houſe of Commons (c); or 
where he becomes bankrupt (d), and obtains his certificate at any 
time pending the action, and before the bail are fixed: ſects, if 
not till after they are fixed. And in any of theſe caſes, the court, 


on motion, will order an exaneretur to be entered on the bail- 
piece, ] 


1 Burr. 244. Cockerill v. Ouſton, Id. 436. Martin v. O'Hara, 


J. S. acted as attorney for the plaintiff in the original action, 
and after judgment in that action took out a ſcire facias, and pro- 
ceeded to judgment againſt the bail without any new or ſecond 
warrant; on a writ of error, as well of the principal judgment, 


Cro. Jac. 
620. Salk. 


| 98. pl. 5.99. 


Comb. 295. 
3 Mod. 274. 
adjudged be- 
tween Doe 
and Dawſon. 
8 Mod. 315, 
316. 3 Will. 
Rep. 36. 


3 Lev. 23 5. 
R. E. a G. 2. 


(2) Trinder 
” Shirley, 
ougl. 45. 
(c) pens, 
gridge v. 
Flood, H. 
26 G. 3. 
(4) Wool. 
ley v. Cobbe, 
Cowp. 823. 


Salk. 89. 
pl. 11. 


as upon that againſt the bail, the court held, that any body 


might have taken out the ſcire facias; but as to the further pro- 
cecdings they were irregular, the attorney's authority determining 


with the firſt judgment; and therefore they reverſed the i” 


2 4 


Oro. Ca. I[f judgment be given againſt the principal, and after, upon 
| ; 5k 325. ſcire facias againſt the bail, judgment be alſo given againſt them, 

Godb. 440. theſe judgments are ſeveral, and they ſhall not join in a writ of 
5. C. ad- error no more than tenant for life, and he in reverſion, or the 


jud 5 | Yor" 
. tenant and vouchee, may join. 


caſter and Key:eigh. Hob. 72. Cro. Jac, 384. Roll. Rep. 294+ Cro. Car. 408. 574. : Jones, 360, 


Bulſt. 125. Lit. Rep. 93, Lev. 137. 


57 100, If the condition of a recognizance be, that the principal ſhall 
2 a6 uf ſurrender himſelf, or pay the money; and the breach aſhgned be, 


(a) Where that he hath not ſurrendered himſelf ; this is naught, for he 
— roy of might have (a) paid the money, and then the condition is not 
ment by the broken. | To 

Principal, and how ſuch plea is to be pleaded, vide Roll. Abr. 335, 336. 2 Lev. 212. Cro. Eliz, 
233. Stile, 324. 2 Leon. 213, Cro. Eliz. 132.* Where a releaſe to the principal diſcharges the 
bail. Roll. Abr. 336. RE | | e 
The bail pleaded in ſcire facias, upon the recognizance, payment by the principal, before the return 
of the ſecond ſ ire facias ; and the plea held bad; for in firitceis of law the recognizance was for- 
feited, by ſuing out the. firſt ſcire facias. 1 Ld. Raym. 157. In ſuch caſe, if the payment had 
been really made, the bail ſhould have moved to ſtay proceedings, on payment of coſts incurred again 
them before the payment. | | | 7 


2 Show.147. But if in a joint action againſt two, J. S. is bail for one of 
5 an them, and there is judgment againſt the principals, in a ſcire 
y and 2 0 | 3 2 
Darling ad- Vacias againſt F. S. the bail, it is ſufficient to allege, that the de- 
Judged ni. fendant for whom he was bound, did not pay the money, and if 
the other had paid it, he ſhould have pleaded it. . 
Koll. Abr. A. and B. are bail to an action in B. R., where judgment is 
1. given againſt the principal, who brings a writ of error in the 
pl. eg Exchequer- chamber, pending which the bail bring in the principal, 
Oro. Jac- or the principal renders himſelf to priſon; though the recoverer 


J alf pu cannot pray him in execution, nor can the court put him in exe- 


S. C. Roll, cution, becauſe the writ of error is a fuperſedeas to it; yet this is 


2 392. a good diſcharge of the bail, for the marſhal ought to keep him 
Mod. 5 in priſon as a pledge till the judgment be affirmed or difathrmed, 
S. P. Raym. as he does upon meſne proceſs for want of bail. 

1co, 3 Mod. 87. | 

Roll. Abr. If the principal ſurrenders himſelf, or the bail render him up, 


323. 1 this will diſcharge the bail, and may be (5) pleaded to the cir? 


58. 2 Bulſt. faczas; but fuch ſurrender or render are not ſuthcient, unleſs the 
—_ plaintiff or his attorney have (c) notice of it; and this is required, 
(2) en that the plaintiff may, if he pleaſes, charge him in execution 
was in actual alſo, that he may not be at any further trouble or charge in pro- 
execution, ceeding againſt the bail. : 

and a com- | | 

mittitur entered, yet after two ſcire facias's returned, and judgment thereupon, the court wy po 
ſet it aſide on motion, for the bail ought to have pleaded it. Skin. 120. So where the princip 
ſurrendered himfelf before the return of the capias, yet the plaintiff having had no notice, and there 
being no difcharge of the bail-piece, or exoneratur entered ; and the plaintiff having proceeded to judg- 
ment againſt the bail, the court would not relieve them on motion, but put them to their audits querela. 
Salk. 107. pl. 14. (e) But if through want of notice he is at further charge againſt the bail, that 
ſhall not vitiate the ſurrender ; but yet the bail ſhall not be delivered till they pay ſuch charges. 6 Mod. 
23% {| Say. Rep. 7. 1 Burr. 400. Where the bail-piece had been previouſly delivered out ” 
filed to the plaintiff's attorney, who neglected to file it, proceedings againſt the bail for want 0 jo 
 exoneretur were ſtayed. 8 Mod. 280, 1 Burr. 409. Upon what terms, and at what time. the cov 
will ſtay proceedings azainſt the bail, pending a Writ of error, ſee 1 Str. 419. 443» 526. 2 Str. 717 
781. 872. 1270. 1 Burr. „ 1 If 


—— 
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- . | o : | {3 

m If A. ſues B. in three actions, and B. puts in three ſeveral Salk. 98. bl 

em, hails, the plaintiff recovers in all, and the defendant renders him- pl. 3- per | F 
t of ſelf, on which one of the bail only enters an exoneratur; though (a) where as 
the the rendering is a diſcharge in poſſe as to all, yet it is not (a) com- after a ſur- | 4 | 
ho plete and actual as to all, till an exoneretur entered upon all. 1 lt | 
360. chamber the principal eſcaped from the tipſtaff, [it was holden not to be a good render. 6 Mod. 238. | it. _ 
| And a render is not complete till the bail have paid the gaoler's fees. Com. Rep. 554. In K. B. it 8 
| is neceſſary to make an entry of the render in the marſhal's book, which is kept in the King's Bench 4 
ſhall office ; it being holden, that until ſuch entry be made, the defendant is not in cuſtody, ſo as to charge | 4 
de. the marſhal in an action of eſcape. 1 Salk. 272. 2 Str. 1226, 2 Burr. 1049+] | | | 
5 | - ; [$1 a 

r he If the bail plead a render of the principal, they (5) muſt con- Latch. 149. 1 
not clude their plea prout patet per recordum; for this is not to be tried — yy | q ; 

, 5 1886. 1 

"1 per pais, but by the record. S. C. Hob. i 


the 210. Moor, 888. pl. 1249. Keb. 761. 815. S. P. adjudged. Sid. 216. dubitatur, and ſaid there 
N were precedents both ways; but vide Lev. 211. 2 Keb. 189. 206. Like point adjudged. (b) So 


F 


* 
= > 


if in a ſcire facias againſt bail upon a writ of error, according to the ſtatute of 3 Jac. 1. c. 8. they 


iv 
return ple2d the plaintiff proſecuted the writ of error with effect, and thereupon the judgment was reverſed, 1 | 
ba 3 they muſt conclude prout patet per recordum. Raym. 50. | 1 I 
againſt — . o | . | 44 | 
| Alſo in pleading a render of the principal, the bail muſt ſay quad 3 Bulſt. 192. 1 

f denit hic in (e) curid & in (d) eadem curid reddidit ſe & per eandem 2 8b. 14 
0 curiam commiſſus fuit ; but it being here laid to be done the 2d of 3, 303 Ws. 
fare February, (being Candlemas-day, and ſo dies non juridicus,) it ju- S. C. and 11180 
8 7 dicially appears there could be no court that day, and fo the ren- . _— A 
nd if der and commitment void. thank is 10 1148 
i faid gued adhuc remanet in cuſtod „ &c. for if in priſon without render or commitment, it is not ma- | F _ 
ent 18 terial. (c) Vide Stile, 330, 331. (4) The render muſt be made in that court where the record is at HIS 
n the the time. Cro. Jace 98, Roll. Abr. 334. | 1 
cipal, . : 5 i | 2 446 
weret In a /cire facias againſt bail, they cannot plead that the plaintiff Move, 400. 1.38 
1 ere⸗ hath arreſted the principal in the Stannary-court, per quod they 1 * 1 
this is could not have his body, for they might have removed him by T a principal 11 
p him . habeas corpus. 3 | OI of 112 
d. ony and 1 
rmed, under ſentence of tranſportation may, in proper circumſtances, be removed by habeas corpus, and ſur- 11 
: rendered in. diſcharge of his bail. Caſe of the bail of Peter Vergun, 2 Str. 1217. Fowler v. Dunn, 1:1 
| 4 Burr. 2034. How a ſoldier may be ſurrendered by his bail, fee Bond v. Iſaac, 1 Burr, 339+] 11 $a 
m u | . i , | 1 
e fin So in a ſcire ns againſt bail, they cannot plead that before 2 Jones, 75. 1 
2 he the return of the ſecond /cire facias the plaintiff proſecuted a te/- 33 ge 1 
ſurel, tatum capias againſt the principal, directed to the ſheriff of, &c. 195. 8. C. 1 
A who took the principal in execution upon the ſaid judgment, Ventr. 314. 1 
n pro- & adbuc habet & detinet, for the recognizance was forfeited 2 BE 
before *, R | Roll. Abr. 897. Vide title Audita Querela, letter (B.] P 1 EM 
d not * This is ſtrictneſs of law, yet the court, ex gratid, would have permitted the bail to have ſurten- F 1 
be 4 dered the principal, before the return of the ſcire facias. See ante. 410 mem 
ind there * ; LES . . | Fl. 'Y 4 
| to judg- [A cognovit by the principal, without notice to the bail, will not Hodfon v. 123K 
* licharge them. Nugent, 5 1 
ba on | Term Rep. 277. 1 
ot to be The bail are at liberty to render the defendant before they juſ- R. k. B. .M} 1 
int of a6 tity, notwithſtanding a rule has been obtained againſt the ſheriff E bt 
2 _ to bring in the body, at any time before the expiration of ſuch 368. The 4 i 
rule; the attorney for the defendant giving notice of ſuch render like liberty 1 
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2 of to the plaintiff's attorney without delay, and making affidavit 
dend. 4. thereof. | | 


win Vs Allen, 5 Term Rep. 401. Mey ſey V. Carnell. Id. 534 S. P. 


(D 2.) Of the Proceedings on the Bail-bond. 


Tidd's Pr. T* bail above be not put in and perfected in due time, the bail. 
bond is forfeited ; and the plaintiff may either take an aſlign- 

re of it, or proceed againſt the ſheriff for not bringing in the 

| ody. | 

1 Salk. 99 · 11 he be diſſatisfied with the bail below, he ſhould not take an 

. aſſignment of the bail-bond; for by ſo doing, he not only dif. 

7 Mod. 62. charges the ſheriff, but if the ſame bail be put in above, he can- 


317. 6 Mod. f X again{ . 
217-0 viod not afterwards except aga nſt them 


Pr. 134, 5. 153. | | 
» Mod. 228. Before the ſtatute for the amendment of the law, the ſherif 
N was not compellable to aſſign the bail-bond; though if he had 
Sid. 23. . 
2 Mod. 84. not aſſigned it, the court would have amerced him. 
Paradice v. It hath been ſaid arguendo, that the bail-bond may be aſſigned 
= pant, before it is forfeited 3 though it cannot be put in ſuit till after- 
77. wards. | 
i Tidd, 155. Where the defendant has neglected to put in and perfect bail 
. _ * above, the plaintiff is not out of court by omitting to declare in 
| Rep. 876. the original action, within two terms after the return of the writ; 
nt. but he may ſtill take an aſſignment of the bail-bond ; for he is 
not bound to declare de bene eſſe, within the time limited for the 
defendant's appearance; and after that time he cannot declare, 
until the defendant has actually appeared. | 5 
Sty. Pr. By a rule of the court of C. P. Hil. ꝙ Ann. no bail-bond, taken 
15%, os in London or Middleſex, can be put in ſuit till after four days, | 
Mitford, Excluſive of the appearance-day of the return of the writ ; and, 
2 Bl. Rep, taken any where elſe, till after eight days, excluſive of the ap- 
ed pearance-day, of ſuch return, upon pain of having all proceed- | 
ings thereon ſet aſide with coſts upon motion. The like rule was 
in B. R. M. 8 Ann., except that in country cauſes, the time 1s | 
| limited to ſix days inſtead of eight. | 
Studley v. If the laſt of the four days happen on a Sunday, the defendant } 


| — has the whole of the Monday to put in his bail. 
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) 3 Term The court will not order the bail-bond to be delivered up to 
Rep. 572+ be cancelled, on the ground of a miſnomer. 5 
R. M. 8 Where the plaintiff has ze loſt a trial, the court, or a judge, I 
2 will ſtay the proceedings on the bail-bond, upon putting in aud 


perſecting bail above; paying the coſts incurred by the aſſignment 
of the bail-bond, to be taxed by the proper officer; receiving 2 
declaration in the original action; pleading ifſuably z. and taking 
ſhort notice of trial, fo that the cauſe may be tried the ſame} 
term. | , 
Cowp. 769. And wherever the defendant is guilty of a neglect in not put-Y 


ting in bail in due time, by which the bail-bond becomes =} 
54 


1488 3 
1 
N | 


ſheriff 
e had 


ſigned 
after 


C bail 
are in 
> writ; 
r he is 
for the 
leclare, 


|, taken 
r days, 
t; and, 
the ap- 
roceed- | 
-ule was 
time s Þ 


fendant | 
d up to 


a judge, 3 
in and 
onment ; 
ceiving 4 
ad taking 
the ſame 


not put- | N 


mes for- 3 
feited, 


vrit marked 3 for theſe omiſſions do not avoid the bond; though 
the ſheriff, or perhaps the plaintiff, may be puniſhable for them. (.) Watkins 


Bail in Civil Cauſes, 


feited, the notice (in caſe the party means to put in bail, in 
order to ſtay proceedings on the bail bond) ſhould be, that he 
will put in and perfect bail on ſuch a day; when the plaintiff may 
oppoſe them in court, without its being a waver of the bail- 
bond. 

But if the plaintiff have 2 a trial, the court will further re- R. M. 3 
quire, that the bail conſent. that judgment be entered againſt NK. Fs 
them on the bail-bond for the plaintiff*s ſecurity ; after which 1252. 8 
they are liable to immediate execution, if the defendant ſhould michael v. 
fail in the action; and they cannot diſcharge themſelves by a Troutbeck- 


Tr. 24 G. 3. 
ſurrender. Tidd's Pr. 157. 


The ſheriff's bail are liable to pay what is really due to the Savage v. 
plaintiff, though beyond the ſum ſworn to, and coſts, to the full D_ 3 _ 
extent of the penalty of the bond : and the court will not relieve . 3 
them on the death of the plaintiff in the original action, where 1 H. Bi. 
the plaintiff might have had judgment againſt him (6), if bail * 76. 
above had been put in and perfected in time. But where the (3) R. M. 
defendant dies, before the plaintiff could have had judgment (e), 8 Ann. reg. 
if there has been no delay in putting in and perfecting bail, the E 
court will ſtay the proceedings, upon payment of coſts only. Cowp. 2 g 

Barnes, 112. (65) Cowp. 71. Barnes, 61. 70. 
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If after the death of the plaintiff, his attorney take an aſſign- Hutchinſon 


ment of the bond, the proceedings thereon will be ſet aſide. e 


If the plaintiff take an aſſignment of the bond during the Swayne v. 
pendency of a rule to ſer aſide proceedings for irregularity, and COR 
to flay proceedings in the mean time, ſuch aſſignment will be ſet 3 
aſide, for the rule is a ſuſpenſion of proceedings to all purpoſes. 

The action upon the bail-bond muſt be brought in the ſame Francis v. 
court where the bail is given, even though an attorney of another Taler, 


Barn. 
court happen to be one of the bail; for the ſtatute empowers no W 
other court to do equitable juſtice between the parties. Denny 

| urr. 1923. 

Morris v. Rees, 2 Bl. Rep. 838. How v. Bridgwater, Barn. 117. 
The under-ſheriff may aſſign the bond, but his clerk cannot. Eitſon v. 
| Fagg, Str. 60. 


The ſheriff may aſſign the bond out of the county; and the Gregfon v. 
action upon it may be brought either in the county where the aſ- Heather, 2 


c n Ld. Raym. 
gnment was made, or in that where the bond was taken., 436. 26 08 


There muſt be two witneſſes to the aſſignment, elſe the bond Neat v. 


Is void. But (d) it is not neceſſary to ſet forth this or any other —_—_ 7 * 
eircumſtance of the aſſignment in a declaration on the bond, or (4) Lee x. 


to make a profert of the aſſignment, Box, 1 Will. 
121. Miftlin v. Morgan, 2 Ld. Raym. 1564. 


Neither is it neceſſary to ſtate that the debt was ſworn to, or NE 
v. der 
1 Burr. 330. 


Nor (e) need it be ſhewn that the defendant in the original v. Parry, 1 


action was arreſted ; for the arreſt is not traverſable.] 2 


a Fitzgerald, 1 Str. 643+ 
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Bail in Criminal Caſes, 
—— — Cs 


2 Inſt. 189. IN all criminal caſes, in which it ſeems doubtful, whether the 

accuſed be guilty of the offence or not, bail is regularly to be 
2 Hawk. allowed; and it is a general rule, that whoſoever ts judge of the of 
P. C. 148. - fences may bail the offender. | 


(A) In what Caſes it is grantable by a Sheriff, 
(B) Where by a Juſtice of the Peace. 
(C) Where by Juſtices of Gaol Delivery. _ 
D) Where by the Court of King's Bench. 
(E) Where by the other Courts of Weſtminſter, 
[(E 2.) Where by the Houſe of Lords. ] 
(F) What ſhall be ſaid to be ſufficient Bail. 
(G) The Offence of taking inſufficient Bail, 


(H) The Offence of granting it where it ought to 


be denied. 


- (1) The Offence of denying, delaying, or obſtrud- 
ing it, where it ought to be granted. 


(K) In what Form it is to be taken. 
(L) What ſhall forfeit the Recognizance. 


(A) In what Caſes it is grantable by a Sheriff. 


Fs i Y the common law, according to ſome opinions, the ſheriff | 
H k. ” . . b 4 f 
.. without any writ might ex officio, as (a) principal conſervator 


(e) Thata of the peace, bail any perſon arreſted on ſuſpicion of felony; 
conſtable and it is certain, that by the common law, he (5) might bail any 
had the like perſon who was indicted before him at his torn for felony, or an) 


3 other crime that is bailable. 


P. C. 147. And how far this power is taken away by thoſe ſtatutes which empower juſtices of the ** | 
to admit perſons to bail on an accuſation of felony, and particularly preſcribe in what manner they 4 
do it, vide idem. (6b) But this power is now taken away by 1 E. 4. c. 2., by which it is enacteds 


that the ſheriff ſhall not proceed on ſuch indictment, but ſhall remove it to the next ſeſſions 


peace. H. P. C. 106. 2 Hawk. P. C. 148. 5 Allo 
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Alſo bail is grantable by a ſheriff by virtue of the following Co, Bail and 
writs. I. By that of odio V atia, by which a perſon com- Mainprize, 
mitted for the death of a man, might on an inqueſt taken by the * Pe 
ſheriff, if he were found to have done the fact by miſadventure, 148. Hawk. 
or /e defendendo, be mainprized 'by twelve men, upon the writ de P. C. 114» 
ponendo in ballium ; but this writ ſeems obſolete at this day. 


2dly, By writ of mainprize, which of late has been diſuſed, Regifter, 
but ſeems ſtill in force, and may be brought by perſons bail- — 8 
the able, as thoſe who are impriſoned for a ſlight ſuſpicion of felony, 2 Hauk. 


or indicted of larceny, before the ſteward of a leet, or of a treſ- P. C. 148. 
be paſs before juſtices of the peace, Wc. 


3dly, That of homine replegiando, whereon if he return that the F. N. B. 68. 
plaintiff is eſloigned, he may by capias of zuithernam impriſon the ©: Resiſter, 


defendant, whether he be a peer or commoner, till the plaintiff 78, 79. 3 


; Bl. Comm. 
ſhall be replevied. 129. Vide head of Writs. 


By Weſtm. 1. cap. 15. it is enacted as followeth : „ For as (s) This 
* much as (a) ſheriffs and others, who have taken and kept in pros 
. ; * . 8 
« priſon perſons detected of felony, and incontinent have let wih inferior 
out by replevin ſuch as were not repleviſable, and have kept 2 ex- 
« in priſon ſuch as were repleviſable, becauſe they would gain . eben 1 
of one party and grieve the other; and foraſmuch as before ſuperior 
« this time it was not determined which perſons were repleviſ- courts. 2 


« able and which not, but only thoſe that were taken for the _—_ 1157. 
4 (q) death of a man, or by (c) commandment of the king, or of though the 


« the (d) juſtices for the (e) foreſt ; It is provided, and by the eee e 
« king commanded, That ſuch priſoners as before were (F) out- not ſtrictiy 
„lawed, and they which have abjured the realm (g), provers, within the 
Gand ſuch as be taken with the (Y) manner, and thoſe which purer of 


* have broken the (i) king's priſon, thieves (ł) openly defamed ye they wil 
Gand known, and ſuch as be appealed by provers, ſo long as always in 
© the provers be living (if they be not of good name) and toit diſcre- 


% ſuch as be taken for houſe-burning feloniouſly done, or for = — 


* falſe money, or for counterfeiting the king's ſeal, or perſons to the rules 
* (m) excommunicate, taken at the requeſt of the biſhop, or for preſcribed 


. 1 . by it, and 
) manifeſt offences, or for treaſon touching the king him- not admit » 


* ſelf, ſhall be no wiſe repleviſable by the common writ, nor perſon to 
without writ ; but (o) ſuch as be indicted of. larceny by in- ebe 


0 FE : is expreſsly 
„ queſts taken before ſheriffs or bailiffs by their office, or of declared by 


* light ſuſpicion, or of petit larceny that amounteth not above it to be ir- 
® the value of twelve pence, if they were not accuſed. of ſome viable, 
* other larceny afore-time, or accuſed of (p) receipt of thieves ſome parti- 
* or felons, or of commandment, or force, or of aid in felony cvlar cir- 
* done, or accuſed of ſome other treſpaſs, for which one ought aq 3 
* not to loſe life or member, and a man approved by a prover, vour. 2 
* after the death of the prover (if he be no common thief nor Hauk. H. G. 
* defamed) ſhall be henceforth let out by ſufficient ſurety, 8 
5 a l l 8 y the 1 & 2 
whereof the ſheriff will be anſwerable, and that without giving Ph. & M. 
" ought of his goods.“ a 3 


riff. 


d ſheriff : 
ſervator 
felony; 
bail any 
or anf 


1 


f the peace 
they ſhall 


18 enaQteds | tices of the 
105 of the EXC ſhall not bail any perſon for offences declared irrepleviſable by this ſtatute, wide infra. (b) For 


Alo 


vs vide 2 Hawk. P. C. 95+ 3 and the ſtatutes of Glouc. c. 9. 3 H. 7.4. (e) This exception is 
Mt be applied generally to every command of the king, but only to ſuch as proceed from him in 


perſon, 
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perſon, or from his privy council. 2 Hawk. P. C. 151.“ (4) This is not to be underſtood of otdinary 
commitments by ſuch juſtices for ſafe cuſtody, but of impriſonments by their abſolute command, by 
way of puniſhment, as for contempts and ſuch like matters, which lie rather in their diſcretion than 


| In their ordinary power. 2 Hawk. P. C. 151. 8. P. C. 73. Dalt. c. 14. F. N. B. 251. 24 E. 3. 


33. pl. 25. Roll. Rep. 134. (e) They muſt be foreſts, ſtrictly ſuch, and not parks or chaſes ; but 
it is not material whether the foreſt be the king's or a ſubject's. Regiſter, 77. 4 Inſt. 314. Co. 
Lit. 2. a. 233. a. F. N. B. 67. Plowd. 124. Vide the 1 E. 3. c. 8.; and 7 R. 2. c. 4. That 
no man ſhall be impriſoned by any officer of the foreſt without due indictment, or being taken with the manner, 
er treſpaſſing in the foreſt : For the explanation of which, wide 2 Hawk. P. C. 152. And for what ſhall 
be ſaid a taking with the manner, wide Carth. 77, 78. (F) Yet the King's Bench may in diſcretion 
bail a man upon an outlawry of felony; as where an error is alleged in the proceedings, &c. 19 H. 6, 
2. a. 2 Hawk. P. C. 154. Vide title Outlawry. (g) For this wide 2 Hawk. P. C. head of 
Approver. (5) Or rather Mainer, that is, with the thing ſtolen as it were in their hands. H. P. C. 
101. 2 Hawk. P. C. 154. (i) Alſo they who have broken any other priſon. 2 Inſt, 188. 2 Hawk. 
P. C. 154. (I) The judgment whereof muſt be left to the diſcretion of the perſon who hath power to 
bail them. 2 Hawk. P. C. ibid. (J) Perſons taken for arſon, or for falſe money, or for falſifying 
the king's ſeal, or for treaſon which touches the king himſelf, are, in reſpect of the heinouſneſs of 
their offence, excluded from replevin, eſpecially if they be in actual cuſtody ; but yet ſuch, according 
to the circumſtances of their caſes, may be bailei in the King's Bench. 2 Hawk. P. C. 1 56, 
(n] But if a perſon appear to be impriſoned for an excommunication, in a cauſe whereof the ſpiritual 
court hath no cognizance, he may be delivered either by habeas corpus, or by quaſhing, or ſuperſeding 
the writ of excommunicato capiendo. 2 Hawk. P. C. 154. () Muſt be intended of inferior crimes of 
an enormous nature, under the degree of felony ; the judgment whereof ſeems to be left to diſcretion, 
Vide 2 Hawk. P. C. 155. (e) But how far it muſt appear that thoſe excepted out of the ſtatute are 
of good reputation, and innocent of the fact, vide 2 Hawk. P. C. 159. And that it muſt be left to 
the diſcretion of the perſon who has the power of bailing them. () This is to be underſtood of ac- 
ceflaries before and after to capital offences, with theſe reſtraints, that the perſons ſo accuſed are of 
good reputation, and under no violent preſumptions of guilt. 2 Hawk. P. C. 159., and 31 Car, 2. 
Co Z. Pare 21. ; | 
With reſpect to the command of the king, or his council, the power of ſecretary of fate to commit, 
Se. the editor would refer the ſtudent to the caſes of Entick Clerk v. Carrington and others, 2 Will. 
275. 11 St. Tr. 317.; and the caſe of Money et al v. Leach in Error, in B. R. 3 Burr. 174%, 
&c. Allo wide the King and Wilkes, 2 Wilſ. 151. Sc. The caſe of Croſby, Eſq. mayor of Landen, 
43 Wil. 188., Sc. As to a commitment by the commons, wide Paſt. | 


(B) Where by a Juſtice of the Peace. 


n r % JT ſeems clear, that wherever juſtices of peace have power to 


8 hear and determine any offence which is bailable within the 
Mainprize, ſtatute Weſ/im. 1., any one of ſuch juſtices ſeems conſequently to 


c. 6. Lamb. have power to bail any perſon indicted at the ſeſſions for ſuch of · 


ek P. C. fence, becauſe every ſuch juſtice is a judge of the court which is 
160. to determine it. | | 
Alſo every juſtice of the peace has a diſcretionary power of ad- 
mitting perſons to bail who have given a dangerous wound. 
2 Hawk, But the power of juſtices in admitting to bail, is chiefly regu- 
F. C. 161. lated by acts of parliament; to which purpoſe it is recited by 
| I R. 3. cap. 3. That divers perſons had been daily arreſted and 


« impriſoned for ſuſpicion of felony, ſometime of malice, and 


« ſometime of a light ſuſpicion, and ſo kept in priſon without | 
« bail or mainprize, to their great vexation and trouble; and 


“ thereupon it is enaCted, that every juſtice of the peace in 
<« every hire, city, or town, may, by his or their diſcretion, let 
cc ſuch priſoners and perſons ſo arreſted to bail or mainprize, 
“ in like form as though the ſame priſoners or perſons were 
« indiCted thereof, of record, before the ſame juſtices at their 
66 ſeſhons,” | 


By | 


* 


Bail in Criminal Caſes. 

But this ſtatute, ſo far as it gives ſuch power to a ſingle juſtice, 
is tepealed by 3 H. 7. cap. 3. which enacteth, That Juſtices 
« of the peace, or two of them at the leaſt, whereof one to be 
« of the quorum, have power to bail any perſon mainpernable by 
« law, to their next general ſeſſions, or to the next general gaol- 
« delivery, as well within franchiſe as without; and that the 
« ſame juſtices, or one of them, ſhall certify the ſame to ſuch 
« ſeſſions or gaol-delivery, on pain of 104. 

But theſe ſtatutes having been often abuſed by juſtices of the 
peace bailing perſons -in the name of two juſtices, where one 
only was preſent, and for offences not bailable 


It is enacted by 1 & 2 Ph. & Mar. cap. 13. ce That no juſ- 


« viſable by Weftm. 1. and that no perſon arreſted for man- 
« {laughter or felony, or ſuſpicion thereof, ſhall be let to bail or 
« mainprize by any juſtices of the peace, if it, be not in open 
« ſeſſions, except it be by two juſtices at the leaſt, and one to 
« be of the quorum, and the ſame juſtices to be preſent together 
« at the time z which bailment or mainprize they ſhall certify in 
« writing, ſubſcribed or ſigned by them at the next general 
«© gaol- delivery; and ſuch juſtices, before ſuch bailment for fe- 
« Jony, ſhall take the examination of the priſoner, and the in- 
« formation of them that bring him, of the fact and circum- 
« ſtances thereof; and ſhall put in writing ſo much thereof as 
« ſhall be material, before they make the bailment ; and ſhall 
« certify ſuch examination and bailment to the next general 
„ gaol-delivery; and ſhall have authority to bind all ſuch by re- 
« cognizance or obligation, as do declare any thing material to 
« prove the ſaid offences, to appear at the next general gaol- 
« delivery, and to give evidence, &c. and ſhall certify the ſaid 
evidence and bonds, c. before the time of the trial; and if 


r. 1742, 
, 


wer t0 « any juſtice of quorum. ſhall offend againſt this act, he ſhall be 
in the « fined in diſcretion by the juſtices of gaol-delivery, on proof by 
ntly to « examination before them, c.“ But it is provided, © That 
ach ol « juſtices in Mzdaleſex, and in cities, boroughs, and towns cor- 
hich 18 “ porate, ſhall have authority to bail priſoners in ſuch manner 
* as was before accuſtomed ; and alſo ſhall take examinations 
r of a+ | and bonds as aforeſaid, upon every bailment, and certify the 
- 5 : bailment-bond and examination at the next general gaol-deli- 
very.“ | 
ited by The authority given to one juſtice of the peace by 1 R. 3. to 
ted and | admit perſons to bail for felony, being repealed by 3 H. J. c. 3. 
ce, 8 and 1 & 2 Ph, & Ma. c. 13., one juſtice of the peace cannot 
n admit perſons to bail, unleſs it be for an offence directly tend- 
le; 14 ing to a breach of the peace, the reſtraint whereof is the chief 
peace x end of his office; or for an offence by ſtatute put under the 
tion, cognizance of one juſtice; or for an offence indictable at the 
ainprize, elſions. | 
= 2 But though the ſtatute of 1 & 2 Ph. & Ma. c. 13. has pre- 


Ong th ſtatute of Weftm. 1. c. 15. as a pattern for juſtices to 
low in relation to bail, and it therefore follows, that a perſon 
By | : under 


« tice ſhall bail any perſon for offences declared to be irreple- 


2 Hawk. 
P. . 163. 


2 Hawk. 
P. C. 164. 
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352 Bail in Criminal Caſes, 


under an actual arreſt for any crime declared to be irtepleyifable 
: by that act, cannot be bailed by any juſtice; yet if a perſon at 
large be only accuſed of any ſuch crime on a flight ſuſpicion, be. 
fore a juſtice of the peace, it ſeems that the juſtice ought not to 
commit him, but ought to take ſurety from him to appear before 

a proper court. | | 
2 Hawk. Alſo the ſtatute of 1 & 2 Ph. & Ma. c. 13. expreſsly men- 
Roll Reg. tioning the bailing of perſons for manſlaughter, as well as for 
268. H. FC. Other felonies, it is clear that juſtices of the peace may, by force 
99. Dalt. thereof, ſafely bail any perſon impriſoned on a ſlight ſuſpicion of x 
Lamb. 346. fact, appearing to be no higher an offence than manſlaughter; 
2 loſt. 314. and much more if it appear to amount to no more than homicide 
by miſadventure, or in ſelf-defence ; but the juſtices ought to be 
- cautious the offence does not amount to murder; alſo that 
there be no violent preſumptions that the parry did the fact; for 
if any ſuch appear, the party ought not to be bailed, though the 


offence amount to no more than homicide by mifadventure or 
ſelf-defence. 


(C) Where by Juſtices of Gaol Delivery. 


Crompt. USTICES of gaol delivery, not being within the reſtraint of 
J the ſtatute em. 1. c. 15. may bail perſons convicted before 
F. N. . them of homicide by miſadventure or ſelf-defence, the better to 


246.8.P.C. enable them to purchaſe their pardon. 
15. 2 Hawk. P. C. 165. 


— 


H. p. c. 1. Alſo it ſeems, that in diſcretion they may bail a perſon convicted 


ow” before them of manſlaughter, upon ſpecial circumſtances z as, if 


Hawk. P. C. the evidence againſt him were light ; or, if he had purchaſed his | 


165. pardon, 


2 2 72. Alſo if an appellee plead an excommunication in diſability of the 
AWEX. 


p. C. 106. Plaintiff, it ſeems they may bail him till the plaintiff ſhall be ab- 


ſolved ; for otherwiſe the appellee might lie in prifon for ever, 
without having an opportunity of coming to his trial, 


2 Hawk. And where ſuch juſtices have power to admit perſons to bail, | 


P. . 165. it ſeems that they may do it after their ſeſſions is over, as well 


as during their ſeſſions. | 


Kelyng, 25. [Although the ſtatute of 3 H. 7. c. 1. is expreſs, that on an ac- | 


F. N. B. 


3 quittal of murder within the year at the king's ſuit, the juſtices ; 
cannot diſcharge, but are bound ex officio to hold to bail; jet it 
has been the practice at the Old Baily, and in all the circuits in 
England, not to hold the party to bail, unleſs an appellant ap- 


pear, and apply by motion for bail.) 


Kiltted | 


Bail in Criminal Tales. 353 


D) Where by the Court of King's Bench. 


Jes 
. T court, by the plentitude of its power, may in diſcretion Vaugh. 157, 
admit perſons to bail, though committed by other courts, 12 73s 
. for crimes not bailable by thoſe courts, on conſideration of the A = 2 
* nature and circumſtances of the caſe. | 3 e ; 
wy 2 Ld. Raym. 978. 12 Mod. 102. 155, 156. — 
of a 
ter; But here it muſt be obſerved, that with reſpect to the nature 2 Inf. 18 5, 
cide of the offence, although this court is not tied down by the rules hy 
o be preſcribed by the ſtatute of Vm. 1. cap. 13. yet it will in diſ- 104. $a. 
that cretion pay a due regard to thoſe rules, and not admit a perſon 61. 3 Bulft. 
for to bail who is expreſsly declared to be irrepleviſable, without , p. e 
the ſome particular circumſtances in his favour. 175. 5 Mod. 454 
* And therefore if a perſon be attainted of felony, or convicted Kelynge, 
thereof by verdict general or ſpecial, or be notoriouſly guilty of 9% 22 
treaſon or manſlaughter, Sc. by his own confeſſion, or other- 37.2 Haul. 
wiſe, he is not to be admitted to bail, without ſome ſpecial mo- P. C. 275. 
tire to induce the court to grant it. 
As where a perſon taken by a capias utlegatum on an appeal of 2 Hawk. 
int of {clony, by the name of F. S. gentleman, pleads that his name I 17.30 
before is 7. $. yeoman, and not gentleman, and ſo he is not the ſame other 3 
tter to perſon that was outlawed; in which caſe the court in diſcretion in the out- 
may bail him; for until the plea be determined, it appears not Cairn 
whether he were the perſon intended or not. be an appa- 
wicted rent one. Vide 5 H. 7. 16. pl. 7. 2 Inſt. 183, H. P. C. 101. Sid. 316» 
= do if a man be convicted of felony upon evidence, by which it Cromp. Juſ- 
ſed lis plainly appears to the court that he is not guilty of it; in which „ Ha 
of the cale eren the juſtices of gaol-delivery may bail him. P. c. 175. 
A _ Ur where a proſecution is unreaſonably delayed; or where the 5 Mod. 455» 
WH fioner may be in danger of loſing his life, either by famine, or _ 4 
Ir. Ever langerous diſtemper, c., unleis he be bailed. wakes 572. 
wall I Fed. 305, Str. 4+ 858. Andr. 64. Latch. 12. Cro. Jac. 356. Co. Lit. 289. [The indiſpo- 
3 den, vpon which the court will bail, muſt be a preſent indiſpoſition, arifing from the confinement, 
as well nd not from any conſtitutional or family diſtemper, or from the act of the priſoner. R. v. Wyndham, 
1 IST, 4. See too Cowp. 333+ ] | 
f The court of King's Bench hath always admitted perſons to 5 Mod. 78. 
zjuſtices ate! : ; 
14 r inpriſoned by the king's ſpecial command, or by order of p43. 
t5 by * de privy council, where the commitments expreſſed the crime 4100 * 
re =” ule for which the party was committed, on the like circum- it hath ap- 


an 4 „ . 2 3 > 3 1 peared that 
ances, on which, in diſcretion, it will grant bail on other com- — 
utments. . been com- 


| N Atted by colour of an authority claimed under an illegal patent, this court hath always diſcharged the 
| elan ſo committed without bail, Leon. 70. And. 297. 2 Hawk, P. C. 166. 


ut it was formerly (a) holden by many, and at length ad- (a) 33 H. 6 
Juged in (5) Sir John Corbet's caſe, that perſons committed by the * Kell 
pecial command of the king, ſignified by warrant from the lords Rep. 234. 


L. I. 
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Moor, $39. 
F.N. B. 66. 
S. P. Ci 72. 
(5) See the 
arguments 
on the ba- 


Seas corpus, 


concerning 
Loans, and 
Ruſhj- 
worth's Col- 
lections, 1 
part, fol. 
458. Vide 
Cro. Car. 
507. 579. 
393. 

2 Hawk. 
P. C. 170. 


145, Se. 
3 Keb. 792. 
1 Freem. 
453. 28t. 
* 615. 
. 
Show. 336. 
See con- 
rmations 
of this doc- 
trine in 
Murray's 
caſe, 1 Wilf. 


299. Braſs Croſby's caſe, 3 Wilf. 188. 2 Bl. Rep. 755+; and part of Lord Camden's argument in L 


Bail in Criminal Caſes, 


of the privy council, were not bailable without the king's conſent 
unleſs there appeared ſome extraordinary circumſtances in the 
caſe z it being to be preſumed that the king would not exert his 
prerogative in ſuch a manner, without ſome good reaſon for the 
ſafety of the ſtate, not fit to be divulged ; but this being thought 
to be a great ſtrain of the prerogative, and to make the liberty of 
the ſubject precarious, and contrary to the purport of magna 
charta, and many other ſtatutes, which declared, that no man 
ſhall be imprifoned but by due proceſs of law, &c. occaſioned 
the petition of right, 13 Car. 1. and the 16. Car. 1. cap. 10. by 
which it ſeems now eſtabliſhed, that where commitments by the 
privy council do not with convenient certainty expreſs the crime 
alleged againſt the party, he ought to be bailed: 

The great regard which is ſo juſtly due, and which has always 
been paid to the proceedings of either houſe of parliament, who 
are the guardians of the liberty of the ſubject, makes it ſomewhat 
doubtful in what caſes the court of King's Bench will diſcharge or 
bail a perſon committed by either of thoſe houſes. 


Hence no precedent can be found, where the court of Ning. f 
Bench has bailed a priſoner, ſitting the parliament, on a commit- | 
ment, which, on the return of it, ſtands indifferent whether it | 


be ſtrictly legal, or not. 


And, therefore, in the Lord Shafte/bury's caſe, who, upon his ö 
habeas corpus in the King's Bench, was returned to have been 
committed by the Houſe of Lords, for a high contempt committed 
againſt the houſc; the court would not take notice of any excep- 
tions againſt the form of the commitment; as that it was too 
general, and did not expreſs the nature of the contempt, or in | 
what place it was committed, Sc. for that it ſhall be preſumed | 
that it was ſuch, for which the lords might lawfully make ſuch | 
an order, and no other court ſhall preſcribe to them in what form 


they ought to make it. 


the caſe of Entick v. Carrington, 115St. Tr. 317.] 


2 Hawk. 
P. C. 171. 
Keb. 871. 
$87. 889. 
Sid. 245» 
Lev. 165. 
Mod. 155 
157. 

(e) But Q, 
For though 


the proroga- 


tion of the 
parliament 
was the 


chief reaſon _ 2 ; | 
why the Earl of Danby was bailed ; yet the binding him to appear at the next ſeſſions of pariamen 
was an affirmance of the commitment, and a plain proof cf the opinion of the court at that time, 


But a perſon committed for a contempt, by the order of either } 
houſe of parliament, may be diſcharged by the court of King's | 
Bench, after a diſſolution or prorogation of the parliament, whe- 
ther he were committed during the ſeſſions, or afterwards; for 
that all the orders of parliament- are (c) determined by 2 
diflolution or prorogation; and all matters, before either house, 
muſt be commenced a-new at the next parliament, except | 
only in a few cafes; and if the ſubject ſhould be deprived of 
his liberty till the next parliament, which perhaps may not meet 
again in many years, no one could ſay when his impriſonmenty 


would end. 


Fide Skin. 56, that the Earl of Danby was not bailed *. 


* In Skin. 162, 3. there are further arguments in his favour ; but in Carth. 1 32, it is ſaid he f 


bailsl, when Ch, Juſt. J:fries came in. See Ch. Juſt. Hele's opinion in Salk. 5923+ 


13 _ 


ey 

#11 14”. 

$4406 8 
= 
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22. 1,08 
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the commitment was not avoided or diſcharged by the prorogation of the parliament. Carth. 132 


King: 
mmit- |} 
ther it ; 
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excep- 
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ke ſuch } 
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of parliament f 
at time, d I 
th. 132, ö 


is ſaid he Y 
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And though the court of King's Bench may in their diſcretion 
hail a lord upon an impeachment of high treaſon, after a diſſolu- 
tion or prorogation of the parliament, yet may they refuſe it, 
not as a matter out of their power, but as a thing which they are 


not bound to do, and improper on conſideration of the whole 
circumſtances of the affair. 


355 


Raym. 381. 
Lord Staf- 
ford's cafe. 

{ The court 
of King's 
Bench 
bailed the 
Earl of 


Ciftelmaing whom the commons had committed for high treaſon, the attorney-general not oppoſing, 


4 Ste Tr. 398] 


The Earl of Saliſbury was impeached for being reconciled to 
the church of Rome, by the convention that was turned into a 
parliament 1 V. ., and lay in the Tower till the next par- 
lament, which being adjourned for two months, he moved to 
be diſcharged on the act of Oblivion, wherein neither his crime 
nor his perſon were excepted, but clearly within the act of Pardon, 
or that he might be bailed: As to the act of Pardon, the 
court held, that it ſhould be (a) pleaded with proper aver- 


ments, which could not be done here, becauſe there was nothing 


before the (6) court upon which to ground ſuch plea z and that as 
to the bailing him, this being a ſhort adjournment, the appli- 
cation for that purpoſe ſhould be to the parliament, 


Carth, 131; 
132. Show. 
100. S. C. 
Earl of Sa- 
liſbury's 
caſe. 

(a) For 
which are 
cited Plow. 
484. 

8 Co. 68. 
4 H. 7 8. 
Raſt. Ent. 
66 5. 

(5) But the 
reporter 


makes a Quæœre, Whether he might not plead it in diſcharge of the matter returned by the habeas 


corpus, and enter it on the ſame roll? Carth. 132. 


In former days, and particularly at the time when Sir Edward (c) As not 


Cite was chief juſtice, ſeveral perſons committed to the Fleet by 
tne lord chancellor, were bailed by the court of King's Bench, upon 
iceptions to the (c) generality of the form of the commitments. 


Or ſetting forth only the command of the lord chancellor as the ground of the impriſonme 


mentioning any crime at all. Moor, 839. Roll. Rep. 219. 


ſhewing the 
time of the 
commit 
ment. Roll. 
Rep. 192. 
nt, without 


Or mentioning the crime in general terms; 


% for a contempt to the court of Chancery, without mentioning what the contempt was. Roll. Rep. 


AY 2 
192. 218, h 


Alſo one Glanvil, who was generally committed by the com- 
mand of the lord chancellor, without ſetting forth any cauſe of 
luch command, ſeems to have been bailed upon examination of 
tle merits of the decree, for diſobeying whereof he was in truth 
committed; whereby it appeared that the decree related to a 
matter before adjudged at the common law; which was thought 
contrary to the purport of 27 E. 3. cap. I., and 4 H. 4. cap. 23. 
ut this proceeding being reſented by the lord chancellor, the 
ld Gau was afterwards recommitted by him for the ſame 
matter, and yet was on another habeas corpus bailed a ſecond 
ime by the court of King's Bench. | | 
But as there have been no ſuch proceedings of late days, the 
Uſuſe of them has certainly leflened, if not wholly removed, the 
orce of theſe reſolutions, eſpecially, as it is now eſtabliſhed, that 
« court. of equity can give relief after a judgment at law ; for 
®erwiſe it would have no power of moderating the rigour of 
the law, it being in many caſes very doubtſul what the law is 
telore it be determined; the ſuperior courts theretore will put the 
(=) moſt favourable conſtruction on one another's proceedings, 
ad not intend that they acted beyond their juriſdiction, 


Aaz 


Roll. Rep. 
111. 219. 
Moor, 838. 
2 Bulſt. 301. 
Cro. Jac. 
343. 3 
Bulft, 115. 
Roll. Rep. 
277. Vide 
Daliſon, 81. 
3 Leon. 18. 


2 Hawk. 

P. C. 17. 
Abr. Eq. 
130. 

(4) A com- 
mitkment 
from Chan- 
cery for diſ- 
ob-dience to 
a decree is 
good, with- 
out ſhewing 


what the deeree was, 1 Mod, 25 3. Moor, 840. S. F. 
The 
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Vaugh, The court of King's Bench having the ſupreme controul of all 
FA 4 inferior courts, may in diſcretion admit perſons to bail committed 
3 Salk. gr. by ſuch courts, upon conſideration of the whole circumſtances of 
pl. 1.234. the caſe, as the (a) length and hardſhip of the impriſonment, the 


J. 12. H It © : o 
3 Id. (5) enormity, or dangerous tendency, or notoriety, or ſmall con- 


Raym. 978. ſequence of the offence, or obſtinacy of the offender, or the 
72 Mod. (c) dignity of the court by which he was committed, and other 


102. 1 5 : : 1 1 1 
156. 1 ſuch like circumſtances, of which the court will receive inform- 


Hawk. P. C. ation by ſuggeſtion or affidavit, being (4) conſiſtent with the re. 
(Ap Roll turn of the habeas corpus, | 


Rep. 218. 337. 2 Bulſt. 140. Latch. 12. (5) 3 Bulſt. 48 to 54. (c) For this vide 2 Hawk, P. C. 
173. Vaugh. 139. 2 Bulſt. 139. Cro. Jac. 219. Cro, Car. 579. Sid. 144. 286. 320. Salk, 
343. pl. 2. 5 Mod: 19. March, 52. (4) That no one can in any cafe controvert the truth of the 
return to a habeas corpus, or plead or ſuggeſt any matter repugnant to it; yet a man may confeſs and 
avoid ſuch return, by admitting the truth of the matters contained in it, and ſuggeſting others not re. 
pugnant, which take off the effect of them. Sid. 287. 5 Mod. 323. 454. 2 Jones, 222, 2 Hawk, 
P. C. 113. [The King's Bench may bail in all caſes at their diſcretion, Com, Dig. tit. Bail, (F, 
4.) Cowp. 333-3 and they will in general do fo in every caſe not capital: In every capital caſe where there 
is any circumitance to induce a preſumption of the priſoner's innocence ; and in every caſe where the 
charge is not alleged with ſufficient certainty. R. v. Judd, 2 Term Rep. 255. R. v. Remnant, 
5 Term Rep. 169. They will, therefore, bail a perſon acquitted on an indictment of murder, and after 
wards in cuſtody on an appeal, unje{s the judge certifies a diſſatisfaction wit}: the verdict. Caflell . 
Bambridge, 2 Str. 8 54. So a perſon committed for manilaughter, or even murder, if it appear to be 
no more than inanſlaughter, on the depoſitions before the coroner. R. v. Dalton, 2 Str. 911. R. v. 
Magrath, Id. 1243. So in murder, and fardon plcaded and allowed, the defendant ſhall not give bail 
to an{wer the appeal, though the heir is beyond ſea, for this is not within the 3 H. 7. R. v. Chet- 
wynd, 2 Str. 1203. In rape both principal and acceilary will be bailed, if it appear they do not mean 
to abſcond. R. v. Lord Baltimore, 4 Burr. 2179. 1 Bl. Rep. 648. S. C. The court is bound ex 
debito juſtitiaæ to bail an accomplice entitled to the king's pardon. R. v. Rudd, Cowp. 334. Butthey 
will not bail an appellee for murder, unleſs circumitances ot delay appear on the part of the appel. 
lant. Caſtel] v. Bambridge, 2 Str. 854. Nor a perſon charged with a highway robbery, if the pile. 
eutor attends and ſwears he is the man, notwithſtanding a number of afñdavits are pruduced to thew an 
alibi. R. v. Greenwood, 2 Str. 1138. Or for aſnſting in the running of contraband goods, Ge. 
R. v. Norton, Bunb. 143. Nor will they order, at the inſtance of the priſoner, a medical mzn 
to attend the perſon wounded, in order to ſtate his fituation for the purpoſe of bail. R. v. 
Sarah Saliſbury, 1 Str. 547. Nor will they bail after a bill for murder found, though the fact were 
plainly manſlaughter, Cate of Kitk and Caſe for the murder of Seymour Conway, M. 12 W.. 
See too 1 Saik. 104. Skin. 683. They have refuſed to bail on a ſpecial! verditt on the ſtatute of 
Stabbing. Sty. 467. 5 Mod. 288. It is ſaid in ſome caſes never to be allowed in manſlaughter till 
clergy had. Sty. 371. Salk. 103. 5 Mod. 288. But it ſeems the court of K. B. may bail in this 


caſe, though juſtices of ver and ter miner or gaol-deiivery cannot. Keilw. 70, 2 Init. 188. Salk. 61. | 


Com. Dig. [It is to be obſerved, that neither this court nor any other f 
tit. 56% court can bail perſons in execution, or puniſhed under any 


©. . 


1 > . - - 5 . ; 
Mod. . 58. ſtatute with impriſonment for their offeuce. And this is one 


3 Wilf. 199. reaſon why they cannot interfere where a party is committed for 6 


2 Term : 
4 contempt, ] 
(E) Where by the other Courts of fminſter. 
2 Inft. 53. HE courts of Common Pleas and Exchequer, at any time 
3 1 190 + during term, and the Chancery, either in term or vacation, 


Vaugh. 154. May by the common law, award a habeas corpus for any perſon 1 


2 And. 297. committed for a crime under the (e) degree of felony or treaſon; | 
Dalifon, N. and thereupon diſcharge him, if it ſhall plainly appear by the | 


Leon. 18, | E 
: Jones 13, return that the commitment was illegal, or bail him if it ſha 


14. 2 Mod. appear doubtful. | 
198. [The 
court of C. P. may, by the common law, grant a Jalcas corpus in all cafes of miſdemeſnour. 


Wood's 3 
calty 3 


8 
8 


2 = 
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all coſe, 3 Wilſ. 172. 2 Bl. Rep. 745. S. C. Wilkes's caſe, 2 Wilſ. 151.] (e) That in ſome cafes 
tted the Chancery may by the common Jaw bail perſons for felony. 2 Hawk. P. C. 177. 

s of And by the habeas corpus act, any of the ſaid courts in term- Yide infra. 

the time, and any judge of the ſaid courts, being of the degree of dt. Habeas 
845 the coif, in the vacation, may award a habeas corpus for any per- mY 

the ſon bailable within the intent of that act, for any crime under 

a4 the degree of felony. 

e re- 

[(E 2.) Where by the Houſe of Lords. 

„ 

Salk, } THE Houſe of Lords may bail a peer committed upon an in- Skin. 683, 
Ss | dictment for murder, if the indictment be removed before 4. 

eee, them by certiorari. | 5 

Hawk, | Upon impeachments by the commons for high crimes and miſ- Dr. Sacheve- 
ail, (F. demeſnours, the recognizance of bail is taken by order of the Houſe s cafe, 
re there 8 , 3 . . Dom. Proe. 
, of Peers, at their lordſhips' bar, the bail being previouſly approved x;th Jan. 
emnant, | by a committee, to whom it is referred to conſider of their ſuſh- 1709. Caſe 
del, WM cy. The condition of the recognizance in ſuch caſe is, that the Oy 
. en minah thall appear perſonally before the lords in parliament, and Dom. Proct 
Rk trom day to day, until the further order of the houſe. „ tie Lune, 
2 on : Et 21* Maij 1787.1 
not mean . 

ound (F) What ſhall be ſaid to be ſufficient Bail. 

But they | : 
OT NO perſon ſhall be bailed for felony by leſs than two, arid it 2 Hawk, 
to thew an is ſaĩd not to be uſual for the King's Bench to bail a man on = wy 8 
_ 5 = : babeas Corpus, on a commitment for treaſon or felony, without pax. c. 22 
l. R. „ bor furcties (a); the ſum in which the ſureties are to be bound, That for- 
e ſact were bught to be never leſs than 404. for a capital crime; but it may au, ae, 
e 5 be lipher in diſcretion, on conſideration of the ability and quality degree of 
aughter til 0! the priſoner, and the nature of the offence; and the ſureties ſublidy-men 


bail int WW "ivy be examined on oath concerning their ſufficiency, by him ME — 
e ed to be 


lat takes the bail; and if a perſon be bailed by inſufficient ban for any 


ay other | ſueties, he may be required either by him who took the bail, or 1 are 
ider ] . any othe who hath power to bail him, to find better ſureties, me a, 
s is one and on his refuſal may be committed; for inſufficient ſureties are according ta 
1itted for f « none. | Crompt. 


. | Juſt. 194. a. 
bla men were ſuch as had 406. a-year in the county. (a) In felony four perſons are required 


for ball; but tor any inferior offence two are ſufficient. In both caſes the number of the bail muſt be 
q „ adh in the notice, otherwile the court will reje& the whole. Per Lord Mansfield, Rex v. Bolton, 
1 l "+22 Geo, 3. Hawk. P. C. 141., notes, 6th edit. Sty. Pr. Reg. 110. In the caſe of the King 
10 4 . ad, though the commicment did not ſufficiently charge a felony, and therefore the defendant was 
= MENG o bail; yet enough appraring to ſhew an offence of great enormity, the court inſiſted upon four 
any time ; "a ©. 2 Ferm Rep. 255. In an appeal of murder on the civil fide, two bail only are required ; but 
; vacati on, On it comes on the crown fide by certiorari, there muſt be four. Caſtel v. Bambridge aud Corbet, 
ny perſon f © 9586] | | 
x treaſon; I Hat Juſtices mult take care, that under pretence of demanding 2 Hawk. 
ear by de 8 ſurety, they do not make ſo exceſſive a demand, as in F. C. #41 
if it al Y ec amounts to a denial of bail; for this is looked upon as a 
3 va grievance, and is complained of as ſuch by 1 W. & M. 
Z f Pn = * bn 4 
Woo i .- 2.3 by which it is declared, that exceſſive bail ought not ta 
; : 


oor "cl © required. 
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[R.v. Bowes, The defendant's attorney may be bail for him; for the rule 
Dovgl. 466. 10t 


_—_ that no attorney or officer of the court ſhall be bail does not 


extend to criminal caſes.) 


(G) The Offence of taking inſufficient Bail, 


8. P. C. 1 F the party bailed by inſufficient ſureties do not appear accord. 


5925 =: 85 ing to the condition of the recognizance, the juſtice, c. who 


J. C. 142. bailed him is finable by the juſtices of aſſiſe; but if he appear, it 


Vide infra ſeems that the perſon who bailed him is excuſed. 
letter (H.) 


And that if a juſtice admits a perſon to bail by inſufficient ſureties, whom he knows not to be 
bailable by law, corruptly for lucre or reward, the court of King's Bench will grant an information 
againſt him, as in Rex v. Brooke, 2 Term Rep. 190.; and ſee title Informations ; it is an offenct 
too for which he may be indifted, wide title Indiftments. wt N 


(H) The Offence of granting it where it ought to 
be denied. „ 


n THE bailing a perſon not bailable by law, is puniſhable at 
8. 1 common law, as a negligent eſcape, or as an offence again 
ide title the ſeveral following ſtatutes. * : | 
Eſcape. By the ſtatute of Heim. 1. cap. 15. it is enacted, “ That if 


& the ſheriff or any other let any go at large by ſurety that is not 


« repleviſable, if he be ſheriff or conſtable, or any other bailiff of 


« fee, which hath keeping of priſons, and be thereof atlainted, 


cc he ſhall loſe his fee and office for ever; and if the under-ſheriff, } 
cc conſtable, or bailiff of ſuch as have fee for keeping of priſons, | 
ce do it contrary to the will of his lord, or any other bailiff, being | 
e not of fee, they ſhall have three years impriſonment, and make | 


te fine at the king's pleaſure.” 


And it is enaQted by 27 E. 1. commonly called the ſtatute i | 
Finibus levatis, cap. 3. That the juſtices aſſigned to take aſſizes, 
c. when they deliver the gaols, &c, ſhall inquire if ſherift, 
e or any other, have let out by replevin priſoners not repleviſable, | 
&« or have offended in any thing contrary to the form of the lac! 
& ſtatute of Nm. 3. and whom they ſhall find guilty they ſhall 
c chaſten and puniſh in all things according to the form of the ſaid | 


ce ſtatute.“ 


And it is further enacted by 4 E. 3. cap. 2. „ That at the time 
ce of the aſſignment of keepers of the peace, mention ſhall be | 
* made, that ſuch as ſhall be indicted or taken by them, ſhall net 
« be let to mainprize by the ſheriffs, nor by none other minister, 
« if they be not mainpernable by law, nor that none who are un. 
« dicted ſhall be delivered but by the common law; and that the | 
« juſtices aſſigned to deliver gaols ſhall have power to inquire ct 
« ſheriffs, gaolers and others, in whoſe ward ſuch perſons 1. 
te dicted ſhall be, if they make deliverance, or let to mainpri*l 
« any ſo indicted which be not mainpernable, and to puniſh the | 
« ſaid ſheriffs, gaolers and others, if they do any thing againſt the : 
AL And 


« {aid act.“ 


rule 
net 


cord. 
who 
ar, it 


t to be 
rmation 
offence 


ht to 


able at 
againſt 


That if | 
t is not 
ailiff of | 
cainted, | 
ſheriff, | 
priſons, | 
I, being | 
nd make | 


tatute de | 
© aſſizes, 
* ſherifls, | 
leviſable, 

the ſad | 
they ſhall | 
{ the {ad 5 


t the time 
1 ſhall be 


, ſhall not 
miniſtets, 
rho are in- . 
id that the : 
inquire ot 
erſons in- 
| mainprite 1 
uniſh the 
againſt the f 
And 
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And it is enacted by 1 & 2 Ph. && AM. cap. 13. & That no A juſtice of 


« juſtice or juſt! : 

: Ju a 5 . Jul _ of the peace ſhall let to bail or mainprize any Sur com- 
p perſons, which for any offence or offences by th en 

« or any of them committed, be declared not to be raking man on ſuſ- 

: bailed, or be forbidden to be repleviſed or bailed by the ions — 

mentioned ſtatute of Weſim. 1. cap. 15. And that the juſti mare, and 

« of gaol-delivery of the place where ſuch juſtices of 2 ices bound over 

: | | e 

. ſhall be guilty of ſuch offence, upon due proof thereof ares proſecute; 
amination before them, ſhall for every ſuch offence ſet ſu 1 f e 

« on every ſuch juſtice, as the ſame juſtices of en ene 

« think meet.” juſtices of gdokdelivery hall = __ 


mitted the party to bail. The proſecutor appeared at the aſſizes, and found a bill, but the _ = ye 
, y accuſed 


aid not appear, and the court granted an inf * ey 
bailed the man themſelves. 2 Stra. 1216. «et * the juſtice, declaring they ſhould not have 


Juſtices of the peace, before th i . 

muſt at their 3 : es _—— ” NED —_ commitment, Poph. 96. 

committed; for if he were | ie cauſe for which he was Dalt. c. 1143 
| TS re in truth committed for a cauſe not bail- P. C ;; 

able by law, it is no excuſe that they did not k not bail- P. C. 143, 

committed ſor ſuch cauſe. 12 ies that he was 


(1) The Offence of denying, delaying, or obſtruQ= 
ing it where it ought to be granted. — 


T is clearly agreed to be an | 
offence by the com 

RAILS 7 — and puniſhable by 1e _— pl 7 1 
6 o deny, or delay 1 n 
e 1 Y, Or « clay, or obſtruct bail where it ought to be pac 2 

But it feems alſo clear, that he wl | a. 
Dro 10 has power to bai 
i not bound to demand of him to find A i 2 rags 
ſalilß nis him till he ſhall refuſe to find them, but may well _ 
It - 5 - 5 | 
or Bag commitment, unleſs the party himſelf ſhall offer his 

The principal ſtatutes relatin 1 

ON a lating to this offence are the ab 
ment! dos 
2 5 of ed: e/t. 1. cap. 15.; and the ſtatute de Einibur, ©. 4 Hou. 
the Holeas aa. ö . ö n comm — 
ee . e firſt whereof it 1 
s : on l any withhold priſoners repleviſable after thac the 7 
4 00 . 5 ſurety, he ſhall pay a grievous I 
hk 1 ; and if he take any reward for the deliverance of 
2 Wer _— 2 rue to the priſoner, and alſo ſhall be in 

at of the king.” And by the { 

ſtatutes it is ae a LEW — juſti „ 
f 6 | t juſtices of aſſiſe ſhall inquire i 
60 ſberiffs, * , 8 1* b iſe ſhall inquire if 
: any other, have offended in any thing c 
: „ of Weſim.; and whom has ſhall” find 5 0 
eee puniſh in all things according to the form of the fad 

The laſt- mentioned ſt 1 
0 tioned ſtatute is ſet out at length 7nfra, tit. f 

"pu, B. 4. to which part the reader is — oe OA 


Aa 4. 
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(K) In what Form it is to be taken. 


2 Jones, V HERE a perſon actually preſent in court is bailed for x 
e ; iſhable with loſs of lif ber, it < 

106. Sid. crime punnna e with lots ot NIE or member, it teems to 
211. 4 Inſt, be in the diſcretion of the court to take a recognizance from each 
178. 2 of the bail, either in a certain ſum, or body for body, or both 
oY | RR , 2 

Sage. th e,; however ſuch recognizance of body for body (a) doth not 
H. H. P. C. make the bail liable to the ſame puniſhment with the priſoner, 


125. HF. P. C. but only to be fined, c. 


97. Cromp. ; 
Juſt. 157. a. and per 2 Hawk. P. C. 177. (a.) Juſtices of the peace may take the recognizance in 
ſuch form. | But this kind of bail is now in diſuſe. 2 H. H. P. C. 125] | 


2Hawk.P.C. Put for a crime of an inferior nature, it ſeems that the recog- 
"Lp 361 <p nizance ought to be only in a certain ſum of money, and not 
motion may body for body, : 

diſpenſe with the principal's joining in the recognizance. Salk. 3. pl. 7. [Where the principal is an 
infant, or in priſon, and ſo abſent, the recognizance is taken of the bail only; and the juſtice or juſtices 
grant a warrant under hand and ſeal to diſcha:ge the priſoner out of gaol. 2 H. H. P. C. 126. Buri's 
uft. tit. Bail, Bail muſt be taken tor a time certain, elſe it will be erroneous, Rex v. Rainer, 


3 Sid. 214. ] 


(L) What ſhall forfeit the Recognizance. 


2 Inft. 1 50. JF the recognizance be in the uſual form, ad fandum refo de 
: mg | +9 felonid prædictd & ad reſpondendum domino regi, and at the trial 
ry 7. the party ſtands mute, though it may be reaſonably argued from 
2 Hawk. the import of theſe words, that in ſtrictneſs the recognizance is 
F. C. 177, 8. forfeited, yet the later opinions hold otherwiſe; for if a man's 
bail, who are his gaolers of his own chooſing, do as effectually 
ſecure his appearance, and put him as much under the power of 
the court as if he had been in the cuſtody of the proper officer, 
they ſeem to have anſwered the end of the law, and to have done 
all that can be reaſonably required of them. 
k. If A. enters into a recognizance that B. ſhall appear in the 
A N. « vil King's Bench ſuch a term, to anſwer ſuch an information, and not 
path, For. to depart till he ſhall be diſcharged by the court, and afterwards a 
tlc. 358. nolle proſequi is entered on that information, and another exhibited, 
whereto he refuſes to appear, Sc. the recognizance is forfeited, 
[But it ſeemeth, that the recognizance ſhall not be forfeited by 
the party's not appearing in court the firſt day of every term, 
after he hath pleaded to the information as it may be before he 
hath pleaded. | 
By ſtat. 4. G. 3. c. 10., reciting, that many recognizances had 
been eſtreated into the court of Exchequer againſt perſons for not 
appearing as parties or witneſſes, or for not proſecuting indict-· 
ments, or otherwiſe not performing the conditions of ſuch recog- 
nizances; many of which neglects of duty had happened by the 
inattention of ignorant people, it is enacted, “ That it ſhall 


« lawful for the barons of the Exchequer upon affidavit anc Pr 
| 


2 Hawk. 


1 ” 361 
« tition to be preſented to them by or on the behalf of the perſon or 
« perſons impriſoned, or liable to be impriſoned on the forfeiture 


« of any ſuch recognizances, to diſcharge ſuch perſon or perſons, 
« hy order from the ſaid barons without any quietus to be ſued 


— — 2. 5 
ELIE Ton YT 


Ir 2 « out for that purpoſe; for which order no more than one pound 1K 
s to | « and one ſhilling ſhall be taken by the officer appointed to give b 
each « out the ſame : Provided that no diſcharge ſhall be given on = 
both | « ſuch petitions where any debt is due to the crown, other than * 
not « by the recognizances ſo prayed to be diſcharged; nor in an vl 
ner, | « caſes of defrauding his majeſty's revenue by contraband trade, | 

| « or aſſaulting his majeſty's officers of the cuſtoms or exciſe in 
neein | « the execution of their duty, or any perſon or perſons lawfully 


« aſſiſting them therein.” 


Recognizances in cafes of felony, are to be certified to the 
cog- ; general gaol delivery by 1 & 2 P. M. c. 1 Þ 


| not Neither the defendant, nor his bail can be called upon their re- (a) Ca, 
1 cogaizance without notice, except on the day on which the de- Sm 5 
W A tendant is bound to appear (a): And if the defendants do not ap- (4) 21 
Burns pear on that day, the court will not diſcharge the recognizance, 200. (e) 20 
Laine, although the attorney- general conſent to it, but will reſpite it Mods 878 
to the next term (5); for the judges of oyer and terminer are the 
proper judges whether recognizances ought to be eſtreated or 
ſpared (c). | | 
| If a defendant indicted for perjury be acquitted, the bail ſhall x will. 315 
7, % be diſcharged from their recognizance, on motion, though the 
1 acquittal be not entered on record, for it appears on the poſlea. ] 
from ; | 
nce is 
man's os 0 — 
tually 
ver of 
fficer, 6 
done Bailitt. 
in the 
nd not 4 \ 
rards 2 1 
ibited, | - | 5 
feited. Re ILY or bailif, faith my Lord Coke, is an old Saxon word, co. Lit. 61 9 
ted by which ſignifies a keeper or protector; and though there be b. [See : F 
term, ſeveral othcers called bailiffs, whoſe offices and employments ſeem 1 95 
fore he quite different from each other, yet doth ſomething of keeping or of 8 j 
3 belong to them all. Hence the ſheriff is conſidered as worde. Dr. f 
es had Ut to the crown; and his county, of which he hath the care, 4 ny . J 
on 78 wh in which he is to execute the king's writs, 1s called his baili- this word . 
indict - oy alſo his officers, who by his precept execute writs, are of 4oubtful i 
recog . cd dailiffs ; there are likewiſe bailiffs of liberties, who. are mg 
A* "I under lords who have franchiſes exempt from the juriſ- borrowed by 
oy " gg of the ſheriff; there are likewiſe bailiffs of lords of ma- 3 as 
— 2 who collect their rents, and levy their fines and amerce- « bailli. 


7M ö ments; 


362 | Bailif, 


See too 3Bl. ments ; alſo he is called a bailiff who hath the adminiſtration or 
Blountz; Charge of lands, goods, or chattels to make the beſt benefit for 
Law. Dict. the owner, againſt whom an action of account doth lie for the 


ee . profits which he hath raiſed or made, or might by his induſtry 
mans 4 bai. and care reaſonably have made, his reaſonable charges and ex- 


uff in magna pences deducted; there are likewiſe thoſe termed bailiffs, to 


ebari2,625- whom the king's caſtles are committed, as the bailiff of Dower. 
* Vid. Caſile, &c. The chief magiſtrates in divers ancient corporations 


Co. Lit. are called bailiffs, as in Jpſwich, Yarmouth, Colchefler, &. 


7 Vide There are likewiſe officers of the foreſt who are termed bailiffs; 
Minor but as there is but little ſaid of ſome of theſe in our books, and 


c. 5. f. 2. as what relates to others will more properly fall under other 


. heads, we ſhall in this place only conſider what we find re. 


Hb. 2. c. 63. lating to | 
Glanv. lib. 0 o *40 
INITY (A) Sheriffs' Bailiffs. 
tech. Re- . * « > 
torn. Ber. (B) Bailiffs of Liberties or Franchiſes. 
285. 2 | 3 
Ink. 1485 (C) Bailiffs to Lords of Manors. 
172. Manwood, part 1. p. 113. 


(A) Of Sheriffs” Bailiffs. 


6 Co. 54+ Sheriff's bailiff is an officer appointed in every hundred to 


ee fo execute all writs within the hundred, directed to the ſneriſf; 


fame oath he is likewiſe to collect the (a) poſt-fines, fee-farms of the king 
which * &e. for the ſheriff, and to attend the juſtices of aſſiſe and gaol- 
—_— delivery, and juſtices of peace in their courts. | | 
preſcribed by the ſtatute 27 ENz. c. 12. But a ſpecial bailiff, or one employed by the ſheriff for a 
particular time only, as to execute one writ, &c. is not obliged to take the oath. Jones, 249. 2 Ley, 
151. But what he doth is conſidered as done by the ſheriff himſelf; and therefore a reſcue from him 


ſhall be judged a reſcue from the ſheriff, and his eſcape the eſcape of the ſheriff, for which the ſheriff 
hall anſwer. (a) See 32 Geo. 2. c. 14. whereby he is not to collect them. 


3 . If an under-ſheriff takes bond from a bailiff, conditioned to 
1 ſave him harmleſs in executing all proceſſes, Qc. and on action 


[Alleyn, 10. brought on this bond, the ſheriff aſſigns for breach that the 


cg 1 bailiff had not executed a certain warrant ſent to him upon a 
e Po proceſs directed to him out of the Exchequer, to levy iſſues upon 


murrer. But certain lands in D. and it is not alleged that D. is within his 


N hundred; this is no breach of the condition, for the bailif 


tion would (6) cannot execute a precept out of the hundred where he 18 
not avail. bailiff. | 

Weſton v. | R 
Maſon, 3 Burr. 172 5. And : Whether for the purpoſe of executing proceſs, the authority 8 
bailifts does not extend over the whole county?] (5) Unleſs it be directed to him particularly) 
he be made ſpecial bailiff for that purpoſe. Salk, 176. 


8 E. 4. 14. A ſworn bailiff, commonly known to be an officer, acting 


- .* » . | o be E 
within his own precinct, need not ſhew his writ to the pn 
| arreits; 


. 14H. 7. 
9. b. 6 Co. 
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and 
other 
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king, 
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he ſherift 
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nat the 
upon 2 
es upon 
thin his 
bailiff 
e he is 


ty of theſe 
ilarly, and 


1 
erſon he 


arreſts; 


arreſts; but when he has made his arreſt, he is to inform him of 54. 9 Co, 
of the ſubſtance of his writ, at whoſe ſuit the action is, and out 99: 1 
of what court tlie proceſs iſſues; but a ſpecial bailiff is obliged to 1 43 8 
ſhew his warrant. | | 226: 
A ſheriff, who has a writ directed to him, may authorize 8E.4. 14. . 
others to execute it; but the perſon to whom he directs it, muſt Dalt. c. 117. 


CY . B 
erſonally execute it; yet it ſeems that one may (a) lawfully I 
alſiſt him. „ | | bailiff's fol- 
lower is not 


good: Quæ re, if good by the follower in the bailiff's preſence? 6 Mod. 211. A contempt to the 
court to hinder a bailiff from arreſting ; but no reſcue unleſs the arreſt be made. 6 Mod, 210. 


A bailiff caught one by the hand (whom he had a warrant to Vent. 306. 
arreſt) as he held it out of a window, and the court ſaid that it * 123 
was ſuch a taking of him that the bailiff might juſtify the break- in 
ing open of the houſe to carry him away. | bali may 
breaking open a houſe. Vide Cro. Jac. 280. Palm. 53. Foſt. Cro. L. 136. 320. 6 Mod. _ and 
the authorities there cited; and title Sheriff *. f 


* In General Ganſell's caſe, B. R. it was determined, that the ſtreet door being open, the officers 
right legally break open the defendant's inner or chamber door, the General being a lodger. Cowp. 1. 


One who is arreſted by a ſheriff's bailiff, is in the ſheriff's 2 Jones, 


cuſtody, and if reſcued, the ſheriff may allege that he was reſcued 197+ Ter. 


Out of his cuſtody, 2 1 


where the ſheriff returned virtute brevis mibi dire?” feci warrant” A. and B. ballivis meis qui virtute 
inte ceperunt the defendant, '& in cuſtodia mea habuerunt quouſque ſuch and ſuch recuſſerunt him ex 
cdi ballivorum meorum; it was held ill; for when the bailifts have arreſted the party, he is in fact 
and in truth in their cuſtody ; but in law he is in the cuſtody of the ſheriff, and an anſwer either way is 
good ; but to ſay that he was in the cuſtody of the ſheriff, and yet reſcued out of the cuſtody of the 
baliffs, is repugnant. 2 Salk. 586. pl. 2. | 


A bailiff having a warrant againſt A. went to him in his yard, Salk. 79, 


and being at ſome diſtance told him he had a warrant, and ſaid Pl. 2. Gen- 


he arreſted him; A. having a fork in his hand, keeps off the bai- 
ltf from touching him, and retreats into his houſe; and on mo- 
tion for an attachment for a contempt, the court held that bare 
words will not make an arreſt; but if the bailiff had touched 
him, that had been an arreſt, and the retreat a reſcous, and the 
bailiff might have purſued and broke open the houſe, or might 
have an attachment or reſcous againſt him; but as this caſe is, 
the bailiff has no remedy but an action for the aſſault ; for the 
holding up of the fork at him, when he was within reach, is good 
evidence of that. | | 

By the 29 Car. 2. cap. 7. it is enacted, 6 That no perſon or 
© perlons upon the Lord's day ſhall ſerve or execute, or cauſe to 
* be ſerved or executed, any writ, proceſs, warrant, order, judg- 
ment, or decree, (except in caſes of treaſon, felony, or breach of 
„the peace) but that the ſervice of every ſuch writ, proceſs, 
* warrant, order, judgment, or decree, ſhall be yoid to all in- 
a tents and purpoſes whatſoever; and the perſon or perſons fo 
: ſerving or executing the ſame, ſhall be as liable to the ſuit of 
= the party grieyed, and to anſwer damages to him for doing 

„ N « thereof, 
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364 Bailif, 
without any cc thereof, as if he or they had done the ſame without any writ, 


warrant, and cc | . ; TS ud 
toclees up gl! proceſs, warrant, order, judgment, or decree at all, 


that day, and then on Monday morning a writ was gotten again him; the court held, that he might 
have an attachment, or an aCtion of falſe impriſonment againſt thoſe who took him on the Sunday, but 
they refuſed to diſcharge him. 6 Mod. 96, [But where the writ was returnable on a Sunday, and the 
officer arreſted the defendant on the Monday morning, the court diſcharged him out of cuſtody, not. 
withftanding the writ was renewed within two hours after the arreſt, Loveridge v. Plaiſtow, 2 H. Bl. 
Rep. 29.] Where an attachment was granted for arreſting one on Chriſftmas-day. Hetley, 19. But 
bail may take their principal on Sunday, and confine him till Monday, and then ſurrender him, 
6 Mod. 231. [But fee Brookes v. Warren, 2 Bl. Rep. 1273. centr. in the caſe of bali to the 
theriff. F ide ſtat. 5 Ann. c. 9. ſ. 3. by which one may be taken on an eſcape warrant on a Sunda, 
[And he may be taken on that day by the officer upon freih purſuit; 2 Ld. Raym. 102%, 
2 Salk. 626. 6 Mod. 95. S. C.] That a bailiff may arreſt in the night, wide 9 Co 55. b. Cro, 
Jac. 486. Where he may ;uſtify entering the houte of a ſtranger to make an arreſt, vide Lutw, 
1432. If a ſheriff make ut a precept to his bailiff to arreſt one before any writ directed to him, and 
the bailiff arreit the party accordingly, and afterwards a writ iſſue to the ſherift, the party arreſted may 
have an action of falſe impriſcuments Sand. 298. 2 Keb. 173. 838. 


Sid. 271. A ſpecial verdict found that a fieri facias bore tefle 4 Fune, but 
_ 535. Was really ſued forth 11 June, and executed 12 June; and that 
032. S. C. the party, againſt whom it went, became a bankrupt 6 June, 
Lide 1 Butt. and a commiſſion was taken out 17 Fine, and trover and conver- 
3 ſion was brought againſt the bailiff who executed the writ; and 
the court held, that though the property was ſo bound that the 
execution ſhould not have effect againſt the aſſignment of the 
commiſlioners, yet it was hard to puniſh the officer in 7rover, 
and make him a treſpaſſer for doing what he was obliged to do, 
and from which he could not plead to excuſe himſelf, and there- 
fore gave judgment for the defendant. | 
Vide 5 Mod. The ſtatute 23 H. 6. cap. 10. enacts, „ That for an arreſt or 
m—_—Y «© attachment the ſheriff ſhall have 20d., and the bailiff who 
againta makes the arreſt 4d., and that the ſheriff or bailiff who doth 
bailifon „ contrary ſhall pay treble damages to the party grieved, and 
2 &« forfeit the ſum of 4o/. ; one moiety to the king, and the other 
55. 4d. for “ to the party that will ſue; and that the juſtices of aſſiſe 
an arreſt, ec in their ſeſſions, juſtices of the one bench and of the other, 
& and juſtices of peace in their county, may determine the ſaid 
„„ | 
By the 1 H. 5. cap. 4. it is enacted, That they which be bailiffs 
* of ſheriffs by one year, ſhall be in no ſuch office for three 
tc years next following, except bailiffs of ſheriffs which be in- 
« heritable in their ſheriff-wicks; and that no under-ſheriff, 
« ſheriff's clerk, receiver, nor ſheriff's bailift be attorney in the 


« king's courts during the time that he is in office with any ſuch 


« ſheriif,” | "oh 
Hob. 62. Bailiffs, being officers who are to execute the king's writs, are 
03s amp moſt commonly puniſhed in thoſe courts out of which ſuch writs 
. «hows g iſſue, by attachment; but it is impoſſible to ſet down all the miſ- 
No), 101. demeſnours, and oppreſſive practices for which they are puniſh» 
— TT able in the diſcretion of the court : however, attachments have 
Felt Ate: been granted againſt them where they have uſed needleſs force, 
278. Bar- violence, and terror in making an arreſt; or where they have 


nard. K. B. * 3 | d there WAS 
259+ 296. broken open doors where by law they could not, an vn 
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Bailiff, 365 


no plauſible excuſe for doing it; where they have treated the 2 Barnard, 
perſons arreſted baſely and inhumanly, or kept them in cuſtody 8 33 
till they conſented to pay money for their deliverance; or where Rep. 926. 
they have extorted (a) money for taking bail; or made an arreſt Yide 2 Geo. 
without authority, by force of a blank warrant filled up with the 2 &2* 
| gs e g 32 Geo. 2. 
name of a ſpecial bailiff, by the party himſelf, without the pri- c. 28. In- 
rity or ſubſequent agreement of the ſheriff; or if a bailiff levy a Jong 
debt by virtue of an execution, and keep the money in his hands, tis Je. 
and embezzle it; but even in theſe caſes there may be ſuch cir- 
cumſtances or matters of alleviation as will induce the court to 


excuſe, if not wholly diſcharge them. 


(B) Of Bailiffs of Liberties or Franchiſes. 


A Bailiff of a liberty is one who hath the ſame juriſdiction with Theſe libet- 
> the ſheriff's bailiff, granted to him by the lord of a liberty des and 


* Fans” 
or franchiſe. ' franchiſes 


; began by 
the lords purchaſing the bailiwicks of the hundreds, ſometimes for years, for life, or in fee, at a cer- 
tain rate in fee- farm; and for this the lords had the court-leet, the aſſiſes of bread and beer, and the 


amends, viz, the fines for the breach of any of the articles examinable in the leet ; and they likewiſe 
bad the return of writs. X 


Theſe franchiſes proving very inconvenient, becauſe the ſheriff 
could not enter into them to execute the king's writs, but was to 
direct them to the bailiff of the liberty, who had the execution of 
all writs, the ſtatute We/m. 2. cap. 29. enacts, That if ſuch bai- 
lifts give no anſwer to the ſheriff, the court ſhould grant ſpecial 
warrant with a non omittas, which authorizes the ſheriff to enter 
the franchiſe z and it being uſual to take out the capias and non 
-mttas together, we have but little material in our books relating 
to this matter. 
But there are ſome caſes in which the ſheriff may enter with- Dalt. Sher. 
out any clauſe of non omittas ; as in cafe of a quo minus. So where +. 
the ſheriff is by Weftm. 1. cap. 17. to make deliverance by reple- 585 1 
wm; ſo where he is judge, as in a writ of rediſſeiſin; ſo in waſte ; Offe. 34. 
o in executing a warrant for breach of the peace. _— 


| 26. 
If the ſheriff executes the writ of a common perſon without a 2 H. 4. 2. 
ran omittas, the execution is good; but the ſheriff is liable to an Pl. 226. 


action by the lord for entering into his bailiwick. F. N. B. 95. 

The bailiff of a franchiſe cannot enter into the guildable; and if 
he does, it is erroneous, becauſe he has no authority out of the 
franchiſe more than the ſheriff has in another county. 

If there be two liberties within a county, viz, St. Edmund de Bro. Offic. 
Bury and St. Ethelbed de Ely in con? Su folk, and a capias is 38 3 
directed to the ſheriff to take the body of B. and the ſheriff re- 0 
turns that he has made his mandate to the bailiff of Ethelbed, 135. Thefs 
my has N no anſwer, the ſheriff, on a non omittas, ſhall Brev. 166. 

er into the liberty of Bus, tho the bailiff of that liberty 
has made no dilate . WE I 85 

ä If 


CE SEE 
r 3 


— og 
Ty 2 
— — 
= 
8 


7 wha 4 = l 
Md Ws 2 
. tte: 
2 = 


> * * 
* n 
. — 4 IE NY 
WE A 5 a” ne 


= 
— 


93 — 
r 


CES TED l 
=> £ 3 2 Ag wo 
\ EO =_ 


LEY IN 


— — 
OI. 


TY 
* 


= 


— 
—_— 


„ 
n 


- 


8 — 4 
rt) EE 
e 

5 
= 5 Rt 


| 
| 
* 
1 
4 
1 
4 
1 
* 
1 
N 
„ 
* 
9 
o at 
Wok: 
T--4) 
G ' 1 
wo q 
+= g 
o 
; q 4 
+4 & 
* n 
4 
—_ 7 
DT 
1 
KA K 
1 ; 
. oy 
ei 
YRS St 
T8 
nn 
1 hy l 
LR 
41 
D750 
V's 
= 


” \ 


. ries mt Cer i es os ng = 
* —Y = EY _ 


= 
IEEE or; 


366 


3 H. 7. 11. 
5 H. 7. 27. 
Bro. Ret, 
39. 2 Term 
Rep- 11. 
See too, 8 
H. 6. c. Js 


Y 11, 


[Boothman 
v. Earl of 
Surry, 2 


Ter. Rep. 5. 


Bro. Ret. 
Brev. 99. 
14 E. 4. 1. 


Roll. Abr. 
339. 


by Co. 76, 
Pilkington 
and Haſt - 
ings. [If 
the diſtreſs 
be im- 


8 
If the bailiff of a franchiſe had made an inſufficient return, 
which the ſheriff returned to the court, they formerly held the 
ſheriff was anſwerable, and not the bailiff; for an inſufficient 
return is no return, and the bailiff making no return, the ſheriff 
ought to have ſaid nullun dedit mihi reſponſum ; but this is altered 
by the 27 H. 8. cap. 24. which ſays that the amercement for in- 
ſufficient returns made by bailiffs of franchiſes, ſhall be ſet on 
the bailiff's head, and not on the ſheriff's. | 
If the bailiff of a liberty, who hath the return and execution 
of writs, remove a priſoner taken in execution to the county gaol, 
and there deliver him into the cuſtody of the ſheriff, he is liable 
to an action for an eſcape.] | 
If the bailiff ef a liberty dies after he has returned cepi, 2 
diſtringas iſſues againſt his ſucceſſor, becauſe he takes it up 
under the return of his predeceſſor. | 


(C) Of Bailiffs to Lords of Manors. 


RAILIFF of a manor may himſelf, or may command an- 
other to take cattle damage-feaſant upon the land; for he 
hath the care of all things within the manor. 

But if a diſtreſs be taken for damage-feaſant, amends cannot 
be tendered to the bailiff; for he cannot deliver a diſtreſs when 
it is once taken, no more than he can change the avowry of his 
maſter (a), or demand a rent upon a condition of re-entry. 


Pounded, the tender is too late either to the bailiff or principal, for it is then in cuſtodi legis. But whether 
a tender to the bailiff before impounding be good, was not the point in Pilkington's caſe; for there the 
tender was after the impounding, and to a common ſervant, the maſter himfelſ being preſent. Cro. 


El. 813.] (a) Dy. 222. Vid. 2 Str. 1128. 


| Vide Cro. 


A bailiff of a manor, though he has no intereſt in the land, 
1. has an authority to receive rents, take fealty, pay quit: rents, 
Hob. 154. repair houſes and fences, and in other things ack for his maſters 
benefit; but he cannot do any thing to his prejudice, nor can 
he tile a houſe that was before thatched, nor impale a place be- 
fore mounded with a hedge. | 
Cro. Jae. A bailiff may be ſteward of the ſame manor ; for thoſe are 
273. offices which are compatible. | 
Cro. Jac. A bailiff hath no permanent cſtate, but is removable at the 
* lord's pleaſure. | 
Roll. Abr. A bailiff of a manor may leaſe the piſcary for years, but he 
Diverſity Cannot by any ufage make a leaſe of his maſter's land. 


where he may make a leaſe at will, though not a leaſe for years, Lit. Rep. 71. for this vide Rolls 


Rep. 258. 


Roll. Abr. 


685. But 


Cro. Jac. 377. 2 Leon. 46. 


If a man takes cattle without any command for ſervices due to 


for this vide the lord, if the lord after agree to the taking, he ſhall 
Godb. 110. adjudged his bailiff, although he was not his bailiff in any place 


Kelw. 174+ before. 


Fitz. Bai- 


liff, 7. Bro, Diſtreſs, $3- Comp. Incumb. 481. 


A bailif 


Pry guy. 


. . — — — thy 


Ballment. | 367 


A bailiff may give licence to another to go over the land; for Roll. Abr. 
this is a treſpaſs to the poſſeſſion only, and the bailiff hath the diſ- 339. Burt 
. | guere, If 
poſal of the profits of the poſſeſſion. 8 5 hee 
not be a conſideration given for ſuch licence? vide 1 Roll. Rep. 258. Cro, Jac. 337. 


IRE — 


In debt for rent, upon a leaſe for years, the defendant pleaded Palm. 402. 
that the plaintiff made J. S. bailiff of his manor, of which the 
lands in leaſe were part, and gave him power to receive the 
rents of the leſſees, Sc. and alſo power to make leaſes for 
yearsz and that an agreement between the ſaid bailiff and de- 
ſendant was made, that he ſhould pay 100/7., and alſo ſurrender 
his leaſe to the uſe of the lord, and then ſhould be diſcharged of 
the rent, which he hath done; and whether this agreement would 
bind the lord was doubted, and a peremptory day given to the 
defendant to maintain his plea, after which the reporter nil plus 
inde audivit. 5 
A. leaſes to B. for ninety-nine years, if B., C., or D. ſhall ſo Lit. Rep. 
long live, reſerving a heriot of 57. upon the death of every of 33: 79 78 
them; B. dies, and the bailiff of A. makes conuzance as bailiff 26, 17. 8. C. 
generally for a heriot, but does not ſhew that A. had made his ill reported. 
n- election; and whether this was not good and incident to the | 
r be | place of bailiff, or at leaſt whether this ſhould not be intended 
; tor the benefit and advantage of the maſter till the contrary was 
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annot ſewn, dubitatur ; and after the parties agreed. | 
when No bailiff can diſtrain for a fine or amercement without a ſpe- 3 Mod. 138. | 
of his cial warrant for ſo doing, which muſt be ſet forth by him in an ©*2- Eliz. 
=P arowry or Juſtification of ſuch a diſtreſs *. | 1 | 
whether Salk. 107. pl. 2. 108. Skin. 587, pl. 1. 2 Keb. 745. 2 Hawk. P. C. 96. | 
a” oy 2 TM caſe in Salkeld ſays, he ſhould have ſet out ſome eftreat from the court, or warrant from the | 
3 . 'ewards | ' 
| 
land,; 
rents, ENT - — 
jaſters 
or can 
ICC be- 5 - WW! 
Bailment. Kip 
ole are 3 | 5 
at the Bi 
but he Wil 
RE [ AILMENT, properly ſo called, is a delivery of goods in Law of | 8 
wide K | truſt, on a contract, expreſs or implied, that the truſt Se, BM 
ſhall be duly executed, and the goods re-delivered, as ſoon as thje 1, 
due to WM © or uſe for which they were bailed ſhall have elapſed or be 1 
ſhall be 3 Improper bailment is, where the goods are legally in 
ny place Ml e hands of the poſſeſſor, upon ſuch truſt by inding, or in conſegitence 
3 of ſome diſtinct contract. Bailment is derived from the French verb, 
To failler, to deliver; which word, as well as the others of this origin, are 
alli I £ 


applied 


368 | Bailment, 


(a) Bail, in applied in that language (a) to one only of thoſe ſpecies ints 


French, is 2 1 - . 83 - . C 
a ee which this contract is diviſible, viz. letting to hire.) 


leguel on donne une terre à ferme, ou une maiſen à lonage: and bailleur, is the perſon, qui baille 3 f 
Dict. de ! Academ. 18 4 n : Eo uy TO 


(A) Of ſimple Bailment, by which the Bailee has 


only the bare Poſſeſſion. | 
(B) Of pledging Goods as a Security for Money, 
(C) Of Bailment, which veſts a ſpecial Property; 
and therein of Lending on ſpecial Contracts. 
(D) Where the Thing bailed is deſtroyed or de- 
teriorated, to whom 1s the Loſs, and to whom is 
the Remedy. 


(A) Of ſimple Bailment, by which the Bailee has 
only the naked Poſſeſſion. 


(5) [This IT a man delivers goods to another to be kept, or, which is all 
notion, ter 1 one, to be ſafely (5) kept, the bailee undertakes to keep them 


to keep, and . n r 
to 50 ſafes only from all damage that ariſes from his own negligence ; and 


ly, are one the undertaking being only to keep them, he ought not to uſc 


and the fame them as though he had an intereſt in them, 
thing, was 


denied by the whole court in the caſe of Coggs v. Barnard, 2 Ld, Raym. 91 .] But it was formerly 
Held, that where goods were bailed generally, if thoſe goods, with others of the bailee's, were ſtolen, 
though without his default, the bailee ſhould be reſponſible for them, there being a warranty in law 
annexcd to all ſuch bailments. 4 Co. 83. Southcote's caſes. But for this vide Co. Lit. 89. 2. 
Cro. Eliz. 815. Keiw. 77. Save 74. Sid. 36. Roll. Abr. 3. pl. 2. Bro. tit. Bailment, 7+ 
title Detinue, 35» | 
Co. _— 89. 80 à fortiori, if a man delivers goods to another to keep as a 
+ b man would keep his own; and this is called a ſpecial bailment, in 
8 which the bailee doth undertake for no more than for his diligence 
in the keeping of them, and has no manner of uſe of the thing to 
him committed, but the naked poſſeſſion only. 
Co. Lit. 89. If A. leave a cheſt locked with B. to be kept, and take away 
* be the key, without acquainting B. with the particulars, the goods 


4 Co or in the cheſt are in the poſſeſhon of A.; for fince A. keeps the key, 


| knowledge the goods are locked out of the poſſeſſion of B.; and B. (c) being 


or ignorane® acquainted with the particulars, cannot be ſuppoſed to have them 
eulars would under his cuſtody ; ſo that neither the poſſeſſion nor uſe of the 
not affect goods are in B. for though the poſſeſſion of the box is in B., yet 
—_— is he ſhut out from the poſſeſſion of the goods in the box; for that 
theſe cir= cannot be ſaid to be in his poſſeſſion which he cannot take hold o 


cumſtances-] and remove, or order, during the continuance of fuch poſſeſſion. 


eee b [And if B. open the cheſt, and take the goods to a broker, ; 
Howe, 3 and borrow money upon them, and depoſit them with the broker | 


Atk. 44. 


2 Str. 1187. as a lecurity for the money fo borowed, A. may maintain tro- ; 


ver 


| has 


is all 
them 
5 and 
to ulc 


formerly 
e ſtolen, 
y in law 
t. 89. 2, 
ment, 7 


p as 
ent, in 
gence 
ung to 


> away 
| goods 
he key, 


e them 
of the 
B., yet 
for that 
hold of 
ſleſſion. 


xroker's, | 
> broker : 
ain tro J 

rer 


) being | 


Bailment. 
yer (a) for them againſt the broker, without tendering him the 
money for which they were pledged by B.] | 


law in the caſe of a remainder-man, upon the death of a mere tenant for life of go 


Hoare v. Parker, 2 Term Rep. 376. ] 


If the goods of A. are bailed by B. to C., C. muſt deliver them 
to B., for C. cannot pretend to remove or alter that poſſeſhon 
committed to him, in order to reſtore it to the right owner; for 
the right of reſtitution muſt be demanded of him that did the 
injury, of which C. has no pretence to judge; and therefore it 


would be downright treachery in him to deliver them to any other 


than him from whom he had it. 

But if A. bails goods to B. to which C. has a right, and B. 
dies, his executors are chargeable only to C. that has right; for 
the executors came to the poſſeſhon by the law, and therefore 
muſt deliver it to thoſe perſons in whom the law has eſtabliſhed 
the property; and the taking up of an executorſhip is an engage- 
ment to anſwer all debts of the deceaſed, and all undertakings 
that create a debt, fo far as there are affets ; but doth not embark 
the executor in the perſonal truſts of the deceaſed, any more 
than he is obliged to anſwer for his ſeveral injuries; and no 
man can tel! how they might have been diſcharged or anſwered 
by the teſtator. | 


(B) Of pledging Goods as a Security for Money. 


PLEDGIN G is where goods and chattels are delivered in ſe- 

curity for money lent, and by ſuch pledging the pawnbroker 
bath more than the naked poſſeſſion in the nature of a bailment, 
for he hath the property and intereſt (5) in the thing itſelf z and 
by the better opinions, ſhall have a reaſonable uſe of it, ſo that it 
be without damage to the thing thus pledged. 


369 . 


S. C. 1 Wilſ. 
3. S. C. & 
(a) The like 


ods pawned. 


Roll . Abr. 
607. 


Roll. Abr. 
607. 

Vide tit. 
Trover and 


Converſions 


Doct. & 
Stud. 130. 
Roll. Abr. 
338. 673. 
Owen, 124. 
2 Salk. 522. 
pl. 1. 

(6) But 


cer baile has a temporary 2valified property in the things of which poſſeſſion is dellverdl to him by 
tne dailor, and has, therefore, a poſſeſſory action, or an appeal in his own name againſt any ſtranger, 
vo may damage or purloin them. 21 Hf. 7. 14. b. 15. a» See Tr. on the Law of Baiimenti, 


do, I, 2.] 


if a man pledge goods to B., and they are (c) ſtolen, B. ſhall 
not anſwer for them, becauſe he hath a property in them; and 
lis cuſtody is but a conſequent of that property, and therefore he 
doth undertake to keep them as his own; though a man that 
undertakes to ſecure what is another's, is bound to keep them at 
il adventures, fince the right owner might poſſibly defend them 
vith his life; but where a man is only obliged to keep them as 

5 own, no unayoidable accident is to be imputed to him. 


Co. Lit. 39. 
a 3 Int. 
108, 4 Co. 
83. Palm. 
551. Owen, 
123. Yelv. 
178. Cre. 
12 244» 
ulſt. 29, 
30. Roll. 
Rep. 181. 


[{:) That is, if the bailee be robbed of them; for if they are taken cland-ſtinely, (the proper ſeuſe of 


de word ſielen) he ſhall be anſwerable. 10 H. 6. 21. Br. Abr. tit. Bailment, pl. 7+] 


But if a man pledge goods, and tender the money to the pawn- 
broker, and he refuſe, this determines the qualified property 
. therefore if after ſuch tender the goods are ſtolen, Cc. the 
alor ſhall have ſatisfaction made him in an action of trover; for 

Vor. J. . ä a tender 


Cro. Jac. 
243, Yelr. 
179. Bulſt. 
29. Bro, 
Baiiment, 7 


Roll. Rep. 
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129. Co. a tender and refuſal muſt in thoſe caſes amount to a payment; 


: , of I becauſe otherwiſe no man could again come to his own, ſince 
Pri. 2. pawns are over the value lent. 5 le 
2 Salk, 441. | Se: ſe 
Cro. Jac. And though the borrower tender the money and recover the th 
8 Bold goods in an action of zrover, yet the pawnbroker may have an 
2 | if action of debt for his money; becauſe though the ſecurity ceaſes, fn 
A. pawns yet the duty remains, inaſmuch as the money lent 1s not paid 
£2005 fo B. back to the party from whence it came “. | ; 
for 25/., and | 
B. delivers them over to C., and makes D. his executor, and dies, A. ſha!) tender the 25 J. to the ere. 'N 
cutor, and not to C., for C. is no more than a bailee, and hath oniy the cuſtody of them ; but the pro- 
perty of them is in D. as repreſentative of B., and therefore to him muſt the tender be made; other. thi 
wiſe it is in the caſe of a mortgage, where the tender may be to the aſſignee, becauie the property of de. 
the land is in him. Cro. Jac. 244. Velv. 178, 179. ; ſpe 

* But, where a tender has been made, he ſhould demand the money before he brings his action. m 

; 2 | h 

Yelv. 179. So if a man lend periſhable goods as a pledge, and they de- 4 

oy . cay, yet the perſon to whom they are pledged may have an action . 

| of debt for his money, becauſe the duty continues. | a 

Bro. Ar- Theſe goods thus taken to pledge cannot be forfeited by the "A 

geb. in Af. pawnbroker for his offence, nor can they be taken in execution, | 10 

file, 20. » b f h bſ, I; a — '» e O 

[But gu. nor attached for his debt, for the abſolute property is in an- C4, 

Whether other; and therefore they are not alienable, nor by conſequence ; "I 

they are not forfeitable, becauſe they cannot be forfeited without loſs and 

liable to be | ] 

diftrained for danger to the abſolute owner; and all qualified poſſeſſors take del 

rent? 3 the thing under the. reſtriction to preſerve it for the right ar 

Burr.1498.] owner. | | 1 ſide 

2 H. 7. 1. If a man pledge goods, and after is attainted of felony, the | 

Bulit — x 4 . 4 ſucl 

*29* king fhall not have the goods without paying the ſum for which 5 

they were pledged; for the alteration of the general property | 1 

| doth not alter the ſpecial property in the pawnvroker. E "oF 

Bulft. 29. If a man pledge goods, and then be outlawed, he cannot re. Len 

| deem them, becauſe then the abſolute property of them is in the bc 

king; but if the outlawry be reverſed, then the outlawed perſon lle 

is reinſtated in his property as if there had been no outlawry, and -. 

therefore may redeem them. we 

If the money be not paid at the day, the property is abſolute 5. 

at law, but ſtill the right owner has his redemption in equity, 3 . mat 

in caſe of a mortgage. | | a 

zVern. box. One pawned jewels to A., who ſigned a writing that they dus 

oo” Ar. were to be redeemed in twelve months, otherwiſe for the 110. Ince 
In £0e . . 5 I 

324. bent, they were to be as bought and fold; A. within a ſhort time ln 

maindray after delivers over the jewels, together with ſome plate of - oe 
and Metcalf, > ; « 5 d 9 

Pr. Ch. 420. On to B. as a pledge for 200. afterwards A. borrowed 30%. ane 


5. C. Gilb, and 50 /. of B. on promiſſory notes, to be repaid on wage 5 a "Ui 
Eq. Rep. by his anſwer in chancery, inſiſted it was agreed that the pledge 8 - 


b nc 

e Tay ſhould be a fecurity as well for the money on the notes, as for 3 3 

| 2365 3. C the money firſt lent, but could make no proof of any ſuch pro- I paw; 

1 cited by Ld. miſe or agreement; and though a redemption was decreed, yet * 3 lute 

I Wcke. as ON payment of all that was due to B., as well upon the note perty 

4 as on the pawns; but the goods of A. which were pawned 1 nec 

bl were to be ſirſt applied as far as the value of them would _— 3 
I'& | | _ 


ent; 
ince 


the the nature of a licen e, to excuſe the treſpaſs. 

e an But by later authorities it appears, that the pawnbroker hath a 
ales, ſpecial property, though it be not delivered at the time of the 
paid money lent. . 

As if A. be indebted to B., and delivers goods to C in ſatiſ- 
ie . faction for the debt of B., the property is thereby altered, and 
0 the right to the goods is veſted in B., ſo it is where the goods are 
erty of delivered to C. in fecurity of the money of B., there B. hath a 

ſpecial property in them; and in theſe caſes A. cannot counter- 
ca mand ſuch delivery to C., or take the goods back again, becauſe 
the property of theſe very goods is veſted in B.; for here there 
7 de. 5 a conſideration to alter the property; and that is the debt due 
Ction to B; ſo that it is not a bare naked donation which the part 
may poſſibly revoke before the poſſeſſion be veſted in B. bimiell, 
7 the for ex nudo pacto non oritur actio; there is no conſideration to 
en found an action on a naked donation; but here there is a con- 
pen ſderation to alter the property; ſo that upon the immediate de- 
Sur livery of the goods the property is veſted in B. 
$- and Before theſe reſolutions-that the property was altered by the 
s take delivery of the goods by A. to the uſe of B., the only remedy for 
right ſuch goods when countermanded was in equity, upon the con- 
3 hderation 3 for it was ever thought altogether inequitable that 
Pk auch delivery of the goods upon a valuable conſideration ſhould 
wa" de countermanded at pleaſure. a | 
owl. There is great difference between a pawn and a mortgage of 
1 lands; for if goods be pawned without mention of time for re- 
Re al demption, they may be redeemed after the death of the pawn- 
55 1 broker; but if lands are mortgaged without any mention of 
per = dle time for redemption, they cannot be redeemed after the death 
8 = © the feoffee in mortgage; for when the feoffment is made to 
vfotatt 3 the mortgagee and his heirs, the limitation is abſolute, and the 
te, 1 Condition only goes in derogation of that abſolute feoftment ; fo 
ty; dat as far as the condition doth not extend, the abſolute words 
at they J 8 the feoffment mult take place; and from hence it is that a con- 
ens on muſt be taken ſtrictly, and can never be extended, becauſe 
co _ the condition goes in defeaſance of the eſtate abſolutely 
of ks — it abſolutely muſt come in to ſhut out all extended con- 
ed 38. i action z and therefore in this caſe, where the feoffment is made 
5 condition that the feoffor pay ſo much money to the feoffee, 
e pledge = money mult be paid to the feoffee during his life; for money 
1 8 not limited to be paid to his heirs, and therefore there the 
8 p- Fords of the abſalute feoffment take place; but where goods are 
d, yetit 1 2 the pawnbroker hath but a qualified property, the abſo- 
he notes w ownerſhip is in the perſon that depoſits them; and this pro- 
pawned 4 pity cannot be extended beyond the intent for which it was cre- 
extend. Kd; and that is only for fecuring the money lent z for ſhould 


Iu : 


+ Bailnient; 
in the old books they took the nature of a pledge to be, that it 
ought to be delivered 'at the ſame time that the money was 


lent; and if the goods were not delivered at the ſame time, in 
ſecurity of the money, they did not plead it as a pledge, but in 


BVY'2. the 
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2 Leon. 30. 
Lelv. 164. 


2 Leon. 303 
31. Yelv. 
164. 


Dyer, 49. 
1 Str. 164. 
Cowp. 125. 


2 Co. 79. 
Bulſt. 29. 
Vide head of 
Mortgages. 

1 Vez. 278. 
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372 Biallment. 


C( h in ſuch the property be thus extended, it would be to the injury of hin 


caſe, there ; " 0 
8 that has the abſolute ownerſhip, Now the intent of the parties 


tute of limi. in not limiting a time of redemption was plainly in eaſe of the 
tations will pledger, and therefore the time of redemption muſt be during 


29 his life (a); and he cannot be confined to the life of the pawn. 


And if the broker, for that might fall more to the diſadvantage of the perſon 
pledger de- pledging, than if a time had been limited; and there are no abſo. 
Come bank- 
— parton the deſign of the parties; but if the pledger doth not redeem 
file a bill in during his own life, his executors cannot redeem, for then the 


equity for ER 
the redemp. Words and Intent both agree ty make an abſolute property to the 
tion of the pawnbroker *, 


pledge; for, being a ſtranger to what is due, he cannot otherwiſe aſcertain the preciſe ſam he is to ten. 
der. Ibid.) * Qu. In theſe caſes equity would not relieve, unlcts it was clearly proved, incaſe of death, 
the benefit of redemption was to be loſt ? | 


Bulſt. 29, But if time be ſet for the redemption of a pledge, and before 
35. the time the pledger dies, his executors may redeem it, and it 


lute words to induce ſuch a rigorous conſtruction, contrary to 


ſhall be afets in their hands; for where there is a time limited, | 


there by the expreſs words the party hath till the time appointed; 
and the time appointed is indefinite, and not during the life of 
the pledger; and therefore if he dies his executors ſhall redeem; 
and therefore the death of either party cannot prejudice. 


Bulft, 32. Some have holden, that upon a valuable confideration a pledge 
Owen, 124. 


But if a is aſſignable over, and that on ſuch aſſignment the tender of the 
thingisnot money from the pledger muſt be to the aſſignee, becauſe the | 
in my poſ- pawnbroker hath a ſpecial property, and what he hath he may | 


ſeſſion, I 


cannot grant transfer over. 


it as a pawn, though I have a fight to it; for a naked right is not transferable over, 2 Roll, | 


Rep. 439. 


Paterſon v. [A factor hath no authority to pledge the goods of his prin. 


Fg he _ Cipal; and if he (5) do, the latter may recover the value of them 


(5) Dau- from the pawnee, on tendering to the factor what is due to him, 


bien v. without any tender to the pawnee. 
Duval, 5 


Term. Rep. 604; but Ld. Kenyon in this caſe thought that the principal was bound to make tende 
to the pawnee to the extent of the money due from the principal to the factor, though not beyoud that 


ſum. 


But if a By ſt. 1. Jac. 1. c. 21. 5. The pawn of any goods wrong: | 


man obtain 


dee, hom fully purloined, taken, robbed, or ſtolen from any perſon, to any ; 
another un- broker in London, Weſtminſter, Southwark, or within two miles g 


der frauds- of London, ſhall not alter the property thereof.) 


lent pre- | 


tences, and pawn them, and the owner afterwards proſecute the pawnor to conviction, and recover the 3 
poſſeſſion of his goods, yet the pawnee may maintain trover for them againſt the owner. Parker “. 


Patrick, 5 Term Rep. 175. 


2 Salk. 522. If a pawnbroker refuſe, upon tender of the money, to r. 


pl. x - ber deliver the goods pledged, he may be indicted ; for, being ow g 
Jobs and Pawned, it may be impoſſible to prove a delivery in rover or g 


yre Juſt. Want of witneſſes. 


Carth. 27. A pawnbroker was indicted for reſuſing to deliver a ilk petthf 


7 26 coat which the wife of J. S. had given him in pawn for the re- 


but the re- payment of 25. 6d., after a tender of the money; and it being 


2 


On ; 
ende 
Buſt 


| Bailment. | 373 
im moved to quaſh the indictment, the court (abſente Holt,) refuſed, porter adds 


ſe of the great abuſe by pawnbrokers. a e and 
arties becau 88 1 ; 2 ſays, that if 
F the the defendant had demurred to this indictment, it could not have been maintained by law, being only 
. z breach of contract, which is actionable but nat indiftable, Vie 2 Hawk. P. C. 301. and ftat. 
luring 20 G. 3- c. 57. for preventing the unlawful pawning of goods, and for the eaſy redemption of goods 
pawn- pwned; [This act does not extend to any loan above ten pounds, or to perſons lending money upon 
perſon pledge at 50. per cent. without turther profit. ] : N | 
) abſo. | 
ary ta . . 333 | 
eden (C) Of Bailment which veſts a ſpecial Property; 
en the and herein of lending on ſpecial Contracts. 
to the | s | 
I A. puts his beaſts into B.'s paſture, on agreement to pay B. Cro. Car, 
i3 to te. 6. per week for the paſturage, B. cannot retain the beaſts of u. Koll. 
= J. until he hath paid him the money, unleſs this were at firſt » The fie 
provided by their agreement; but the only remedy that B. has is did not ob- 
before upon the contract“. 5 . dy 
and it 5 cattle into paſture; conſequently B. gave credit to the perſon of the owner, 
eder But if a horſe be committed to an hoſtler, he ſhall detain him 8 Co. 147. 
kik of till he is paid for his meat f. | | 4 wp 6. _ 
, 3 = . 2. 
edeem: 2 Roll. Abr. 85. + He was obliged by law to take in the horſe, if he bad ml 
, - ; 
4 do if cloth be committed to a tailor to make up into a garment, 22 B. 4. 49. 
| D 3 WS |: {hall detain the cloth until he is ſatisfied for his labour. Cro, * 
ot me 271. o. 
ſe the 14%. For in behalf of trade and commerce, the law doth annex the condition that the bailee ſhall 
Lit ena in certain caſes; for men that get their livelihood by commerce, and by entertainment of others, 
he may | c29t annex ſuch diſobliging conditions that they ſhall retain the bailor's property in caſe of non- 
dument, or make ſuch difadyantageous and impudent ſauppoſitions that they ſhall not be paid ; and 
Nall ierefore the law annexes ſuch a condition, without any expreſs agreement of the part es. Beſides, 
2 Roll. Loan that are put into the places of publick entertainment and trade, are, for the ſake of publick 
commerce, taken into the cuſtody of the law as well as of the party, and therefore cannot be there dif. 
his prin⸗ and. Now goods, that are in the cuſtody of the law, cannot come out thence till the purpoſes 
Þ , xe ſatisfied for which they were there placed; and the purpoſe for which theſe chattels are firſt com- 
of them nitted to ſuch publick places is, that they might be there conſerved, and the party to whom they were 
to him, committed paid for his trouble and charge about them. Now fince the act of the law doth no man 
| iy injury, it cannot free anv thing from ſuch publick cuſtody till the party is ſatisfied to whom they 
vere thus committed. Vide tit. Tuns and Innkeepers, and Trover. 
malce tenen | . | . . . 
beyond that A tailor hath cloth delivered to him to make up into a garment, Palm. 223, 
he doth accordingly, he ſhall have an action for his work, 22+ 
s wrong i vichout delivering the garment z and if the tailor refuſe to deliver 
n, to any i de exrment upon requeſt, it ought to be ſhewn on the other ſide 
wo miles Wh in excuſe of the action; for the tailor's action is founded upon 
WJ: promiſe; and if he hath done the work, and is ready to 
| recover the WY {liver the garment, he hath performed all that the law requires 
Pauker his part, and on that conſideration is entitled to the benefit of 
Ie actendant's promiſe. | 
y, to r- © 2 men lends another his ſheep, oxen, or his cart, the bor- nog. + 
g ſecretlſY ver hath a qualified property in them, according to the purpoſes Stud. D. 2. 
trover fol * which they were borrowed; and by force of this loan they © 38. 
guy be uſed reaſonably for theſe purpoſes and for the time agreed 
ilk pet , and if they periſh in ſuch occupation, it is at the peril of the 
for the re. nder; but if they periſh in any other manner, the borrower 
d it being i dul anſwer for them. | | | 
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Yelv. 172. If A. borrow a horſe to ride to Dover, and he ride out of his 
way, and theowner of the horſe meet him, he cannot take thy 
[Where a horſe from him, for A. has a ſpecial property in the horſe till the 
bailee may journey is determined; and being in lawful poſſeſhon of the 

horſe, the owner cannot yiolently ſeize and take it away, for the 
Jarceny. See . a 1 8 
1 Hawk. continuance of all property is to be taken from the form of the 
1 2 original bargain, which in this caſe was limited till the appointed 

each'sCales, - 


227. 273.] journey was finiſned. 


Roll. Rep. But if A. borrows a horſe to go to Dover, and goes to other 


128. places, the owner may have an action on the caſe againſt him 
for exceeding the purpoſes of the loan; for ſo far it is a ſecret 
and fallacious abuſe of his property; but no general action of 

_ treſpaſs, becauſe it is not an open and violent invaſion of it. 

Co. Lit. 57. If a man lend another his ſheep to ſtock his land, the borrower 

7 _ hath the bare uſe of them; but if he kill them the owner ſhall 

4 | Owen, have a general action of treſpaſs, or an action of trover, at his 

52. Dyer, election; for though the uſe is in the borrower, yet the property 

121. Fl. 17. jg in the lender, and the killing of the ſheep is an open violation 
of another's property, which is camplained of in the generl 
action of treſpaſs. | | 

5 E. 4. 2. If I ſell you a horſe for 20/., I ſhall retain him unleſs the money 
be aCtually paid, or conditioned to be paid at a future day; for 

unleſs there be quid pro quo the property is not altered. 

Doct. & 


As to the borrowing of things periſhable, as corn, wine, honey, 
5 0 D. 2. or the like, a man muſt, from the nature of the thing, have an 
* abſolute property in them, otherwiſe they could not ſupply the 
uſes tor which they were lent, and therefore he is obliged ta 
return ſomething of the fame ſort, the ſame in quantity and 
quality with waat 1s borrowed. 5 
(D) When the Thing bailed is deſtroyed or deterio- 
rated, to whom 1s the Loſs, and to whom 1s tlc 
Remedy. | | _—— Laff HY f 
| Aw EAA f ride, , ien. Geh. 2. , , | 
+! nM T is holden by ſome,” that if A. commits goods to B. to be 
Outhcote s 


exe. Docs, © kept, or, which is all one, to be ſafely kept, and they att 
& Stud, ſtolen, that B. muſt anſwer the value of them to A. Others hare 
D. 2. c. 38. made 2 diſtinction, that if B. had undertaken for a price to keep 
them, that then he ſhould have been bound to anſwer for them ! 
they had been ſtolen, becauſe there is a conſideration to found 
the promiſe; but where no reward is agreed on, there they fi 
there can be no confideration on which the promiſe 1s built, and 
therefore a naked promiſe which affords no action; but the re 
Ded. (243). fons urged againſt this are, that where another loſes by my ut 
Toes and. dertaking, I am equally bound to make good the value of mf 
14. Raym. promiſe, as if I myſelf was to receive gain by the bargain; for 
913- 2 Stra. ſince another man's property, and pothbly the whole fruits ol 
124. 487. a long and painful induſtry are loſt, and waſted by my under 
taking to ſecure it, certainly I, from whom the damage mw 
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of bit ought to make him ſatisfaction; for every man is preſumed to 
ke the guard his own, and not eafily to part with that which cannot 
till the de acquired without great difficulty; and therefore it muſt be 
of the preſumed that he would have fafely kept his property, and not 
for the have committed it to me, unleſs I had undertaken to ſecure it 
of the and if I fail in that undertaking, I -am bound to a reſtitution 
pointed for I am equally obliged to a reſtitution where another man ſuf- 
lers an injury by my means, as where I myſelf commit an in- 
o other jury ; and had the law any other courſe in theſe caſes, it were 
iſt him a perfect inlet to all colluſion; for agreements and contrivances 
a ſecret might ariſe between the men of violence and ſuch treacherous 
tion of undertakers, as are not eaſy to be diſcovered. 
it. If a carrier, ferryman, or hoſtler, be robbed, he ſhall anſwer 
orrower the value of the gocds, for the carrier, &:c. hath his hire, which 
1er ſhall implies an undertaking for the ſafe cuſtody and delivery of 
„ at his them; for no man would give another money for ſecuring his 
property property, if the party that received it were not to undertake on 
violation his part to ſecure it. | | 
general If A. delivers goods to B. to be delivered over to C., C. hath 
the property, and C. hath the action againſt B.; for B. under- 
e money takes for the ſafe delivery to C., and hath no property or intereſt 
day; for but for that purpoſe. - 5 
But if the bailment were not on valuable conſideration, the 
>, honey, dehvery is countermandable z and in that caſe if A., the bailor, 
have an bring trover, he reduces the property again in himſelf, for the 
1pply the action amounts to a countermand of the gift; but if the delivery 
bliged ta was on a valuable conſideration, then A. cannot have trover, be- 
atity and cauſe the property is altered, and in trover the property muſt be 
proved in the plaintiff. | 
It a man delivers goods to another, the bailee ſhall have a ge- 
neral action of treſpaſs againſt a ſtranger, becauſe he is anſwer- 
geterio- able over to the bailor; for a man ought not to be charged with 
1 is the ar injury to another, without being able to reſort to the ori- 
| | 0 cauſe of that injury, and in amends there to do himſelf 
light. OS 
If I deliver goods to B., and C. that hath right demands them 
B. to be of him, if B. either before or pending the action deliver over 
they u tle goods to me, this is a good bar to the action of C. brought 
thers hae aint ., for fince B. hath undertaken to deliver the goods 
ce to keep back to me, he ſhall not be chargeable for the honeſt perform- 
or them i ance of that undertaking; for B. that is truſted with my poſſeſ- 
to found fon, ſhall not remove or alter my poſſeſſion, and therefore ſhall 
2 they a not be put to anſwer for that to which the law obliges him. 
built, zul Put if 1 find goods and convert them, and another recover 
it the ter em from me, yet a ſtranger that has right ſhall have his action 
y mung at me, and therefore two perſons claiming in trover ſhall 
lue of nm terpiead with each other; for I have by my finding the pro- 
irgain; ; perty in me till another ſhews a better right; now this property 
e Frigts e continues until the real owner appears; and if I by weak de- 
my unde fences do not ſupport that property, that ſhall be no injury to 
aage wy le right of another; for the original injury begins from me, by 
5 ch h 


D 4 x ' undertaking 


375 


4 Co. 84. 
Co. Lit. 89. 


Roll. Abr. 
606. 


Bulſt. 68. 
compared 
with 2 Leon. 
30. Velv. 
164. 


13 Co. 69. 
21 H. 7. 
14. b. 


F. N. B. 
138. M. 
Roll. Abr. 
607. 


Roll. Abr. 
607. 5 
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376 Bailment. 
undertaking to intermeddle with what is another's, and which 1 
pn ſure is none of my own, 
He 


Roll. Abr. f a bailee deliver the goods to another, there he ſhall have an 
4 action of detinue againſt him, becauſe he hath his poſſeſſion, 
and undertakes for the cuſtody; and the original bailor may 
have his action againſt either of them, becauſe in him is the 

| property which both are bound to anſwer to him. 
8 hag 44 If a man lend or let another his horſe, and for want of ſafe 


. keeping the horſe die, the owner is entitled to an action on the 
Owen, 52. caſe; ſo if a man lend another ſheep to tath his land, and by 


oe oy the negligence of the borrower they are drowned, an action on 


Dot. & the caſe lies; ſo if a man lend another a horſe, and he put him 
Stud. D. 2. into a ſtable that is ruinous, and the ſtable tumble in upon the 


c. 38. The horſe and kill him, an action on the caſe lies; but if the ſtable 
reaſon of 


theſe ſeveral had been ſtrong and ſubſtantial, and had fallen by violent tempeſt, 
cafes is this, then is the borrower excuſed; ſo if a man lend another a horſe, 


_— and he die of divers diſeaſes, the borrower is excuſed. 


borrows or hires any thing, and only uſes it according to the purpoſes of the loan, that contra 
bears him out from all accidents that are conſequent upon ſuch uſage ; for there is nv reaſon why the 
borrower ſhould not have the uſe of jt according as the owner had licenſed and empowered hin; 
and if any unavoidable accident happen upon ſuch a licence, the lender muſt impute it to the folly cf 


his own permiſſion; but if it happen through the negligence of the borrower, then it it fit he ſhouid 
anſwer for it. | 


Moor, 643. If A. take a gelding to paſture, and the gelding be ſtolen, no 
2 1 Roll. action lies againſt A., unleſs he had made a ſpecial (a) au 
5. C. (ah But to deliver him; for the undertaking of A. is to feed the gelding 
Rolle men- in the fields and in the open air, and not to keep him ſafely as 


. the hoſtler is obliged to do in his ſtable; and the law will not 


and accord- ſtretch men's promiſes beyond their firſt undertaking. 
ing to him, Popham, C. J. advanced generally, „ That if a man, to whom hories are bailed for 


« agiſtment, leave open the gates of his field, in conſequence of which negle& they Riray and ut 
« ſtolen, the owner has an action againſt him.“ 


Leon. 123. If a man find goods and abuſe them, or if he find ſheep and 
__ Oven, kill them, this is a converſion ; but if a man find butter, and by 
41. 2Bulſt. S. ſi - wy . . ; 
21. his negligent keeping it putrify; or if a man find garments, and 
if a man find goods and loſe them again; And the reaſon of the 
difference is this; where a man delivers goods to another, the 


bailee by acceptance of the goods undertakes for the ſafe cuſtody 


of them; and it is to be preſumed that the owner would not | 


have parted with them but under the confidence of that ſecurity; 
but where a man only finds the goods of another, the owner did 


not part with them under the caution of any truſt or engage- 
ment; nor did the finder receive them into his poſſeſſion under 
any obligation; and therefore the law only prohibits a man in 
this caſe from making an unjuſt profit of what is another's ; but 
the finder is not obliged to preſerve thoſe goods ſafer than the 


owner himſelf did; for there is no reaſon for the law to lay ſuch 


a duty on the finder in behalf of the careleſs owner; and it 3 
ſeems too rigorous to extend the charity of the finder beyond the 3 


diligence of the proprietor ; it is therefore a good mean to pwn 


wo negligent keeping they be moth- eaten, no action lies; ſo it is 
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an injurious act, viz. the converſion of the. goods to his own 
uſe, but not to puniſh a negligence in him, when the owner 
is guilty of a much greater one. | | 

A carrier is bound to the ſafe delivery of a box, though he Allen, 93. 
doth not know what is in the box, unleſs he refuſes to carry it e, 
without he be inſtructed in the particulars, for the party is not 
obliged to tell him. 

I ſhall, as applicable to this doctrine, inſert the following 
noted caſe, with the argument at large of the Lord Chief Juſtice 
Holt: | 

In an a/ſizmpfit the caſe was this: The defendant did under- Trin. Term. 
take to remove a quantity of brandy from Brook*'s Market to — 
Vater. Laue, and by reaſon of his neglect one of the caſks broke; A 
and on not guilty, a verdict was found for the plaintiff; and in Coggs v. 
arreſt of judgment, two exceptions were taken: x | Barnett 


: . 2 Ld.Raym. 

1{t, Becauſe in the declaration he was not alleged to be a com- gog. 3. 
mon porter. ; Salk. 26. 

2dly, Becauſe it was not averred that he had a reward. S, C. Com. 


2 5 „„ 
But the whole court reſolved, That in this caſe the plaintiff 8. 8. 
ought to have his judgment. 
Holt, Chief Juſtice, his argument was to this purpoſe : 
There be fix ſeveral ſorts of bailments, which lay a care and 
obligation upon the party to whom the goods are bailed. 
1. The firſt is a bare and naked bailment to another, to keep [Sir Wm. 

p 3 ? : Jones thinks 
for the uſe of the bailor, which is called depoſitum 1 on 
of bailments a little inaceurate; that in truth the #75 ſort is no more than a branch of the 
third, and a ſeventh might with equal reaſon have been added, ſince the ffth is capable of ano- 
ther ſubdiviſion, He acknowledges, therefore, but five ſpeciess 1. Depoſfitum, which is a 
naked bailment, without reward, of goods to be kepr for the bailor. 2. Mandatum, or commiſſion 3 
when the mandatory undertakes, without recompence, to do ſome act about the things bailed, or imply 
to carry them 3 and hence Sir Henry Finch divides bailment into two ſorts, to keep, and to employ, 
Law. Bk. 2. c. 18. 3. Commodatum, or loan for uſe ; when goods are bailed, without pay, to be uſed 
for a certain time by the bailee. 4. Pignori Acceptum ; when a thing is bailed by a debtor to his cre- 
ditor in pledge, or as a ſecurity for the debt. 5. Locatum, or hiring, which is always for à reward; 
and this bailment is either, 1. /ocatio rei, by which the hirer gains the temporary uſe of the thing 3 
or, 2. locatio eperis faciendi, when work and labour, or care and pains, are to be performed and beſtowed 
on the thing delivered z or, 3. /ocatio operis mercium vchendarum, when goods are bailed for the purpoſe 
3 carried from place to place, either to a public carrier, or to a private perſon. Law of 

ulm. 355 6.] : : , - | 


2. A delivery of goods to another which are in themſelves 
uſeful to keep, and theſe are to be reſtored again in ſpecie, which 
is called accommodatum. | | 
; 3. A delivery of goods for hire, which is called /ocatio or con- 

uuctio. | | | 
4. A delivery by way of pledge, which is called vadium. 
F. A delivery of goods to be carried for a reward. 

6. Such a delivery as here in the caſe at bar, where goods are 
delivered to do ſome act about them, as the carrying, and with- 
out a reward, which is called mandatum by Brafon, lib. 3. 100; 
in Engl/h, an acting by commiſſion. | | 

And though I do not think all theſe immediately neceſſary to 


the caſe in queſtion, yet the explanation of them will make the 


caſe clearer, 


1. Then 
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Mytton v. 
Cock, 2 
Str. 1099. 


(a) See Law 
. of Bailm. 
37» 8, 9. 


Bailment. 


1. Then as to the firſt, if a perſon out of kindneſs keeps the 
goods of another, he ſhall not be anſwerable if they be ſtolen, 
without there be a particular default in him: And 2dly, ſuch a 
bailee is not chargeable for a common neglect, for it mult be a 
groſs neglect for which he ſhall be liable. I muſt confeſs I have 
a great authority to encounter, which is Sowrhcott's caſe, 4 Rep, 
83. . However, my Lord Coke in his report goes farther than 


the caſe itſelf, for he there makes a difference between keeping 


generally, and ſafe keeping; which in the caſe itſelf is not men- 
tioned, but in his note at the end of it; and I cannot think it to 


be juſtice to charge the bailee if the goods be loſt without any 


default of his; for why ſhould he anſwer for the wrongs of other 
people, againſt whom he undertook not? 

There never was, before S2uthco?t's caſe, any ſolemn determin- 
ation of this matter; the firft caſe of it was in 29 AF. pl. 28. 
8 Ed. 2. Fitz. Delinue, 59., both quoted in Szuthcet?'s caſe; but 
I cannot agree to the reaſons of thoſe caſes, for the neglect of 


the party may be as great where goods are locked up in a cheſt, 


as where not (a), and by that reaſon ought to be chargeable as 
much in the one caſe as in the other; and the 4 Ed. 4. is only a 
debate of two counfel at the bar, for was not then Ch. 
Juſt., and what he faid was only for his client, and not of au- 


thority; and 3 H. 7. is only a ſudden opinion: Now Southeert's 


cafe came long after, viz. 43 #£/;2.; and there two judges in the 
abſence of the other two gave that opinion, which cauſe was im- 
proved by my Lord Cote, but it has been the conſtant practice for 
as long as I knew the court, that in all the trials at Guildhall, 
where upon the evidence no default appeared in the bailee, to 
direct for the defendant ; nor did ever any one venture, upon the 
authority of Southcott's caſe, to find the matter ſpecially ;. I take it 
that this bailee is ſo far from being charged, that though the 
goods be loſt by a common neglect, he ſhall not be anſwerable; 
as if he negligently keep his own goods, and that his own and his 
friend's goods are both loſt ; now the loſs of his own is an argu- 
ment of his ſincerity, and therefore he ſhall not be chargeable; 
this is in Bracton, 99.3 and though this is an ancient author, yet 
it is agreeable to reaſon, and is not in this point only the law of 
England, but of foreign countries, as may be ſeen in Fuſtinian's 
Injt. where I believe Bracton got his notion. Now if there be an 
apparent groſs neglect, it is looked upon to be a fraud; but other- 


wiſe if it be not a groſs neglect; and I know no reaſon why the 


bailee upon taking goods, if it were in writing, ſhall not be 
charged againſt the wrong of a third perſon, as in Hob. 34. Cros. 
Fac. 425. and 3 Cro. 5 14.; and yet without writing, as in South- 
cott's caſe, to be charged; and the Doctor and Student, 128. 
212. ſays, it is for the advantage of the bailor, and that an action 
does not lie unleſs they be loſt through negligent keeping; ſo that 
I do not find ſuſſicient reaſon nor authority to ſupport the opinion 
of Southcott's caſe, 

2. A lending gratis to uſe for his advantage, there the bor- 


gower is ſtrictly bound to keep it, for if he be guilty of the wm 
| negle 


5 * 7 
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128. 
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ſo that 
pinion 


8 bor- 


e leaſt 


eglect l 


neglect he ſhall be anſwerable; as if I lend a horſe to go to the 
Nerth of England, and he goes to the Weft, and the horſe is 


ſtolen, he ſhall in that caſe be chargeable; for if he had gone as 
directed, the horſe, perhaps, would not have been ſtolen ; this 


ſort of bailment is mentioned in Bracton, g.; but in this caſe, 


if this horſe had been in the ſtable of the bailee, and ſtolen thence 

without his default, as perhaps the thieves might firſt have bound 

the bailee, and then have taken the horſe, he ſhall not be an- 
ſwerable; but if he left the ſtable doors open, he ſhall for that 

negle& be anſwerable. Bracton ſays, he ought to take the utmoſt 

care, but in no place ſays he ſhall be charged where no default 

was in him. | | | 

2. As to the third bailment, where goods are hired out for a 

reward, Brafon, 62. ſays, the hirer is to take all imaginable _ 

care (a), and to reſtore it at the time, and he is bound to ſuch a (a) See Law 
care as a diligent maſter of a family uſeth to his family, which Bu. 
care, if he fo uſeth, he ſhall not be bound; now the moſt diligent ht 
man is liable to be robbed, and therefore I collect, that if he be 

ſo careful as according to Bracton's definition, and be robbed, he 

{hall not be hable. 5 oO 

4. If goods be pawned, the pawnee has a ſpecial property, 


which is in nature of a ſecurity, to compel the pawner to pay; 


and if the goods be the worſe for uſing, the pawnee muſt not uſe 
them; as clothes, &'c.z but if they be not the worſe for uſing, he 
may uſe them at his peril; as jewels pawned to a lady, and ſhe 
keeps them in a box, and they are ſtolen, ſhe ſhall not be charged; 
but if ſhe goes abroad with them to a play, and there they are 
ſtolen, ſhe ſhall be anſwerable. 2dly, If the pawnbroker be at 
charge in keeping them, as if it were a horſe, and he gives it 
meat, he may uſe it for his reaſonable charge he has been at, 
Brafon, 99. If a creditor takes a pawn, he is bound to reſtore 
it upon payment; but if he, notwithſtanding all his diligence, loſe 
it, he ſhall howſoever recover his debt, 29 A pl. 28.; for the 
law does not lay upon him an obligation to keep againft all acci- 
dents; but if the money be tendered, and he after detains, and 
then it is loſt, he ſhall then be liable, for he is then a wrong- 
coer, and his keeping it after is the occaſion of its being ſtolen, 
and he is then anſwerable at all events. 
5. Goods to be carried for a reward. 1. If you deliver them 
to a publick or common carrier, and they are ſtolen, he muſt be 
liable, for the law charges him at all events; but yet the act of 
God, or the enemies of the queen, may excuſe ; and this is a po- 
litical inſtitution by the laws of England, that people may be ſafe 
in their dealing; for otherwiſe carriers, that are frequently 
truſted with things of great value, would be often tempted to 
contederate - with thieves. 2dly, But he who has a particular 
private employment, though he has a reward, yet he is not 
bound againſt all events, as a factor or a bailiff, if they do to 
the beſt of their power; and that is Sorthcott's caſe; and he is 
bound no otherwiſe than as his maſter himſelf ſhould do, for it 
were unjuſt to charge him with what he cannot prevent. : S. 
: - To 


380 


Bailment. 


6. To this point, here is a man not intruſted to keep, but to 
carry, and not to have any thing for his pains; and he, through 
his own negligence, miſcarries; though he be to have nothing, 
yet it appears there was a neglect, and for that reaſon he is 
chargeable; but if the goods had been miſuſed by a third perſon 


in the way as he carried them, and without any neglect of his, I 


hold that he would not then be liable, becauſe he had nothing 
for a reward. In Bracton, lib. 3. 100., this is called mandatum, 
and ariſeth upon the emendato, in Engliſh, acting by commiſſion; 
and if he through his negligence ſuffer his goods to be damaged, 
he is liable. Vinniuss Comment upon 74. Int. 684.3 mandatum 
is there defined to be a contract whereby any thing is committed 
gratis to be done for another; and with this agrees Bracton; and 
though this word be not uſed in any other book of the law, and 
this be an old authority, yet in this point he is ſupported by 
reaſon ; and, upon the whole, I am of opinion that che defendant 
in this caſe is liable, for it is a deceit to the plaintiff his being 
negligent; for it is upon the confidence of his carefulneſs that 
the plaintiff intruſted him; and in God. 64., and in 2 H. 7., for 
the negligent keeping of ſheep, Wc. an aCtion lay ; for there is a 
conſideration, viz. the truſting, though no money be paid ; and 


| here he becomes chargeable by the miſchief he has done. 29 H. 6, 


4% 33 H. 6. :4. 11 Z. 4. 33. By theſe caſes, though a 
man promiſes to build an houſe for another, he ſhall not be 
bound, being nudum pactum yet I doubt not but if he had once 
gone about the building it, and he do it ſo ill that it falls, an action 
would lie; and in Telv. 4. the plaintiff declared, that in con- 


ſideration that he delivered to the defendant twenty quarters of 


corn, the defendant aſſumed upon requeſt to deliver the corn 
again to the plaintiff; and it was there held that the action lay; 
but this judgment was after reverſed in the ZExchequer-chamber ; 


and contrary to it is a caſe in Yelv. 128. but in the fame book 50., 


is the caſe, fol. 4., of Biggs and Riches, confirmed and allowed 
good law ; and there Gaudy and the court held it a bad reverſal; 
and contrary to that reverſal ſolemnly adjudged in 2 Cro. 667. 
Now if a truſt be once undertaken, that is a ſufficient conſider- 


ation; the caſes in the Regiſer, 110., are full in point, for there 


® Theſe 
words ſhould 
not be in- 
ferred, if not 
warranted by 
the fact, as 
J conceive 
a plaintiff 
would be 
nonſuited, 
if he could 
not prove it. 


the very precedent is quod (the defendant) tam negligenter, &c. 
carriavit quod papa illa confracta fuit, without any mention of 2 
reward, or that he was a common carrier; . in latter days 
for the greater caution they inſert theſe words, pro quadam mercede*; 
ſo that he that is intruſted by commiſſion, if he enters upon the 
employment, and after any loſs accrues to the owner through his 
neglect, he is liable though he receive no reward; but if any loſs 
accrues to the owner not through any neglect of his, though he 
receive a reward as a factor, Sc., yet ſhall not he be liable. 80 
that upon this whole matter, I am of opinion judgment ought to 


be given for the plaintiff, 


T; rover. 


See more on this ſubject, tit. Carriers, Inns and Innheepert, | 


1 


Bankrupt.  MVSEVM 


HE granting of commiſſions of bankrupt ſeems to be de- Dit. lib. 
rived from the civil law, which conftituted a guardian to a F. 5 = 
prodigal in the ſame manner as to a madman; and ſuch guardian gnition ang 
the pretor appointed on the petition or application of relations, ag derivation of 
well as creditors: But the feudal law, though it admitted of he word, 

. | vide 4 Inſt, 
commiſſions of lunacy ex neceſſitate, would allow of none for pro- 255. 
digality; that not being reckoned injurious, becauſe ſuch prodigal [z Bl. Com, 
could not alien his lands without the leave of his lord : And far- rode „Fer- 

22 . a aps, ſaith 
ther, the condition of a freeman was not to be altered without a writer upon 
the crime of felony, But, as trade and commerce increaſed, it this ſubject, 
was found neceſſary, for the ſupport of credit, to introduce ſuch 4 * <2 8 

=y no caſe, 
a law amongſt us, and therefore our acts of parliament have con- « beleſsne- 


fined it to traders and creditors only. 2 _ to 
| inveſti. 

« rate the etymology of a word, becauſe the whole ſyſtem of the bankrupt- law is founded upon poſitive 

« {tatutes; and no light can poſſibly be derived to the ſubje& but what tends to eluci them. 

Co, Bpt. Laus, 1-] 2 Bl. Comm. 474. 


[The firſt ſtatute noticing the crime of bankruptey, was made Co. Bank- 
againſt the Lombards, who, after they had made obligations to . Laws, 
their creditors, ſuddenly eſcaped out of the realm: It was there- 
fore enacted, „ That if any merchant of the company acknow- 
« ledge himſelf bound in that manner, that then the company 
& ſhall anſwer the debt; ſo that another merchant, who is not 
“ of the company, ſhall not be thereby aggrieved nor impeach- 
* ed.” But the firſt ſtatute made concerning Engliſb bankrupts 
was 34 H. 8., which has been much altered by 13 Eliz., and 
other ſubſequent ſtatutes, | | 
It is to be obſerved, that all the acts concerning bankrupts 1 Burr. 474. 
make but one ſyſtem of law : they are, therefore, to be taken 
together, and to be conſtrued favourably for the benefit of cre- 


ſider- 
there 
Oc. 
of 2 


days 


=o. | ditors, and to ſuppreſs fraud: For though a bankrupt was for- 2 Bl. Comm. 
b 9 merly conſidered merely in the light of a criminal, and therefore 47% 

1 tis ll aſirict conſtruCtion might be expected, in conformity to the uni- 

" of verſal practice in deciding upon penal ſtatutes ; yet, at preſent, 

4 = 4 the laws of bankruptcy are conſidered as laws calculated for the 


Yo | benefit of trade, and founded on principles of humanity as well 
"ht mn | I juſtice.) | 


| We ſhall conſider the laws of bankruptcy, as moulded by the 
per, | kreral acts of parliament, under the following heads : 


(A) What 


| 


BRITANNICVM' 


__ \ : — at. is © * 
-. be P —— — 


Sankrupt. 


(A) What Kind of Trade, Occupation, or Profef: 
ſion a Man muſt be of, or of what Nation, be- 
fore he can be adjudged a Bankrupt, and what 
Acts he muſt do, —_— or ſuffer, which will 
make him one. 


(B) Of the Commiſhon of Bankrupt ; and herein 
of the Creditors who may obtain it, and what 
they are to do previous thereto. « 


(C) Of the Commiſſioners, their Duty; and herein : 
of the Power they may exerciſe over the Bank- 
rupt, or others, in diſcovering of the Bankrupt's 0 


Eſtate. a 


(D) Of the Aſſignees; and herein of the Manner 
and Time of chooſing them, and Nature of their ſt 
Truſt. : 


(E) Of the Creditors, who are ſuch ; and herein of 1 
proving their Debts, and Time of coming in. 


F) Of the Bankrupt's Eſtate and Effects, to which a 
the Commiſſioners or Aſſignees are entitled, when 
it ſhall be ſaid to be veſted in them; and herein 0 
of fraudulent Diſpoſitions by the Bankrupt, and 0 
of the Actions the Aſſignees may bring for the 
Recovery thereof. 1 


(G) Of ſetting off, ſubmitting to Arbitration, and « 
compounding Debts due to the Bankrupt. + 


(H) Of the Diſtribution to be made of the Bank- * 
rupt's Eſtate. 


(I) How the Bankrupt is to demean himſelf; and « | 
herein of the Crime in not appearing, not diſ- 
covering his Eſtate, and the Privilege he is to WI ... 
enjoy during his Attendance. « 1 


(K) Overplus of the Bankrupt” s Eftate, and the Ml 
Allowances to be made him; and herein of his : 
Diſcharge and Certificate. 


[{L) Of Partners, ] 


_— 


(A) What | 


Bankrupt: 


fon a Man muſt be of, or of what Nation, before 

he can be adjudged a Bankrupt, and what Acts 
he muſt do, permit, or ſuffer, which will make 
him one. 


II the 13 Eliz. cap. 7. Any perſon being a ſubject or de- 
I © nizen, uſing or exerciſing the trade of merchandize by way 
« of bargaining, exchange, re-change, bartry, cheviſance, or 
« otherwiſe, in groſs or by retail, or ſeeking his or her trade of 
« living by buying and ſelling, that departs the realm, or begins 
nk- to keep houle, or otherwiſe to abſent himſelf, or take ſanctuary, 


« or ſuffers himſelf to be outlawed, to defraud any of his creditors, 
« being ſubjects born, ſhall be deemed a bankrupt.” 
mer The 1 Fac. 1. cap. 15. ſect. 1. is the ſame with the foregoing 
heir ſtatute, the following addition only, viz. “ or fraudulently pro- 
. « cures his goods to be attached or ſequeſtered, or makes any 
| « fraudulent grant of his land, Tc. to the intent that his credi- 
n of 5 tors, being ſubjects born, may be defrauded, ſhall be adjudged 
| a bankrupt.” 38 
21 Jac. I. cap. 19. ſect. 2. ſets forth, © That every perſon that 
uſes the trade of merchandize, or that uſes the trade of a ſeri- 
rener, receiving other men's money into his truſt and cuſtody, 
who by himſelf or others ſhall procure any protection, except 
* {uch as ſhall be lawfully protected by privilege of parliament, 
or by petition, bill (a), Sc. ſhall endeavour to compel their 
creditors to take leſs than their juſt debts, or gain longer time 
than was given upon the original contract; or being arreſted 
for debt, ſhall after ſuch arreſt lie in priſon two months or 
more, upon that or any other arreſt or detention in prifon 
tor debt, or being arreſted for 100/. or more juſt debts, ſhall 
at any time after ſuch arreſt eſcape out of priſon, ſhall be ad- 
judged a bankrupt; and in caſe of arreſt, or lying in priſon, 
from the time of the firſt arreſt.” 
By the 14 Car. 2. cap. 24. it is provided, © That whereas 
ayers noblemen and gentlemen, and perſons of quality, no 
ways bred up to trade, do often put in great ſtocks of money 
into the Eaſt-India and Guinea Company, no perſons adven- 
turers for putting in money or merchandize into the ſaid com- 
panies, or for adventuring or managing the fiſhing, called the 
Royal Fiſhing Trade, and receiving their part or dividend of fiſh, 
goods, or merchandizes in ſpecie, and ſelling or exchanging 
the ſame, ſhall be reputed or taken to be a merchant or trader 


ſons trading in any other way or manner, ſhall be liable to a 


commiſſion as fully, and not otherwiſe, as if that act had not 
xc been made.“ | | 


What | tin whereof they became partners, and the return of the cargo from the EA Tuier was cithorinnd 


pt's or ſuffers himſelf willingly to be arreſted for any debt not due, 


within any ſtatutes for bankrupts; $ 4. provided, that per- 


{A) What Kind of 'Trade, Occupation, or Profeſ- 


See Atk. 
Rep. 141. 
1. 82. 


P 
Privilege of 


parliament 
not to pre- 
vent the if 
ſuing of a 
commilſions 
4 G. 3. 


35. 
(a) Noſuch 
bill can now 
be main- 
tained. ] 


[The man- 
ner in which 
the trade to 
the Eaf? In 
dies was Care 
ried on at 
the time 
when this 
act paſſed, 
was, by per- 
ſons ad- 
vancing 
ſums of mo- 
ney to the 
then incor- 
porated 


company, in 


conſidera- 


among 
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384 | Bankrupt, 


among them, either ſpecifically, or by account, in proportion to the ſur1 advanced. It was fiot 3 


_ dividend on a given ſtock, but an actual participation, either on account, or in a ſpecific return of 


goods, Sir John Wolſtenholme, a man of large fortune, had advanced a ſum of money on the ad. 


venture in the Eaſt India Company's trade, and he had received his return in ſpecie, and diſpoſed of 


the goods; and thereupon a queſtion aroſe, Whether he was liable to a commiſſion of bankenyt ? 
which the court of K. B. determined in the affirmative. In conſequence of that judgment, this 
ſtatute was paſſed, which is declaratory, and annuls the judgment, as giving an unjuſt conſtruction 
to the ſtatutes. ] | 


(a) 8&9 [By 9 & 10 VV. 3. c. 44. F 74. the members of the af: 
* gs India Company are exempted from being bankrupts on account of 
«x. c. 8. their ſtock only. No members of the Bank (a), South Sea (b), 

543 · Londen Aſſurance (c), or Royal Exchange, Companies, ſhall be liable 

8.21. $42., to be bankrupts on account of their ſtock in the ſaid companies. 

& 8 G. 1. c. 21. Y12, (e) 6G. 1. c. 18. § 10. 


— 


By the 5 Geo. 2. cap. 30. ſect. 39. it is provided, © That whereaz 
(d) Atk. ©& perſons dealing as (a) bankers, brokers, and factors, are fre- 
* 5 a cc quently intruſted with great ſums of money, and with goods and 
9 ce effects of very great value belonging to other perſons; ſuch 
cc bankers, brokers, and factors ſhall be and are hereby de- 
« clared to be ſubject and liable to that and all other the ſtatutes 
ec made concerning bankrupts . 

Before this By the ſaid 5 Geo. 2. cap. 30. ſect. 40. it is enacted, „ That 
Bed tara no farmer, graſier, or drover of cattle, or any perſon or 
drover might (6 perſons who 1s, or are, or ſhall be receiver general of the 
be a bank- ( taxes granted by act of parliament, ſhall be entitled as ſuch to 
N Jones» « any of the benefits given by this act, or be deemed a bankrupt 
Co. Ban- © within the ſame, or within any of the ſtatutes now in force 

rupt Laws, cc concerning bankrupts.” | | 


35+ [7 Ann. c. 12. $ 5. No merchant, or other trader within the 


: deſcription of the ſtatutes againſt bankrupts, who ſhall put him- | 


ſelf into the ſervice of any ambaſſador or publick miniſter, hal! 
have any benefit of this act. 

By flat. 4. G. 3. c. 33. $ 1. © Any ſingle creditor, or two or 
c more creditors being partners, whoſe debt ſhall amount to 


« Tool. or upwards; or any two creditors whoſe debts fhall } 
« amount to 150/.; or any three or more creditors whoſe debts } 
6 ſhall amount to 200/.; of any perſon deemed a merchant, Oc, 
cc having privilege of parliament, at any time upon affidavit | 
« being made and filed of record in any of his majeſty's courts | 
« at Weſtminſter, by ſuch creditors, that ſuch debt is juſtly due; 
cc and that every ſuch debtor, as they verily believe, is a merchant, | 
&« E&fc., may ſue out of the ſame, court ſummons, or an original 
tc bill and ſummons againſt ſuch merchant, &'c., and ſerve him 
« with a copy thereof; and if ſuch merchant, &c. ſhall not, | 
« within two months after perſonal ſervice of ſuch ſummon, } 
cc pay, ſecure, or compound for ſuch debt, to the ſatisfaction of 


« ſuch creditor; or enter into a bond in ſuch ſum, and wi 


« two ſuch ſufficient ſureties, as any of the judges of that cout 
cc out of which ſuch ſummons ſhall iſſue ſhall approve of, to pa 5 


©« ſuch ſum as ſhall be recovered in ſuch action, together with 


& coſts, he ſhall be accounted and adjudged a bankrupt from the . 
« time of the ſervice of ſuch ſunamons,” TE 
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Bankrupt. 

By fat. 5. G. 2. c. 30. f 24. “ If any bankrupt, after iſſuing 
r any commiſſion againſt him, pay to the perſon who ſued out 
« the ſame, or otherwiſe give or deliver to ſuch perſon goods or 
« any other ſatisfaction, or ſecurity for his debt, whereby ſuch 
« perſon ſuing out ſuch commiſſion ſhall privately have and re- 
« ceive more in the pound, in reſpect of his debt, than the other 
« creditors, ſuch payment of money, &c. ſhall be deemed and 
« taken to be ſuch an act of bankruptcy, whereby on good proof 
« thereof ſuch commithon ſhall be ſuperſeded, and it ſhall be 
„awful for the Lord Chancellor to award to any creditor 
« petitioning another commiſſion; and ſuch perſon ſo taking 
« ſuch ſatisfaction as aforefaid, ſhall forfeit and loſe as well his 
« whole debt as the whole he ſhall have taken or received, and 
« ſhall pay back and deliver up the ſame, or the full yalue thereof, 
© to ſuch perſon as the ſaid commiſſioners acting under ſuch 
« new commiſhon ſhall appoint, in truſt for and to be divided 
« amongſt the other of the bankrupt's creditors in proportion to 
« their reſpective debts.” | 

Note: It is provided in the latter end of the ſtatute of 21 Fac. 1. 
cob. 19.“ That that act, and all other acts heretofore made 
« azainſt bankrupts, ſhall extend to ſtrangers born, as well 
« aliens as denizens, as effectually as to natural-born ſubjects, 
« both to make them ſubject to the laws as bankrupts, as alſo to 
« make them capable of the benefit, or contribution as creditors, 
„by theſe laws.” 1 

Upon theſe ſtatutes which deſcribe a bankrupt there have For though 
been ſeveral reſolutions, eſpecially in the common law courts, 2 commile 

. | | . 10ners de- 
the judges being the proper expoſitors of all acts of parliament z 1c him a 
and therefore the uſual method, when bankruptcy is denied, is for bankrupt, 
my Lord Chancellor to order it to be tried in a common law be may tra- 


verſe it. 8 
court, on an iſſue, bankrupt, or not“? Co. 121. 4. 


Or by action of trover, at the ſuit of the bankrupt, againſt the aſſignees, or the meſſenger. 


* 


[Every perſon being a trader, and capable of making binding Ex parte 
contracts, is liable to become a bankrupt; as a nobleman, mem- Mer mot, 


ber of the Houſe of Commons, clergyman, Se. Hankey v. Jones, Cowp. 745. 
Infants and married women cannot be bankrupts. I way 
ydebo- 


tham, I Atk. 146. Bull, Ni. Pri. 33. £ R. V. Cole, 1 Ld, Raym. 447+ 


As to the latter, however, there are exceptions; for a feme Ev parte 
vert in London, being a ſole trader according to the cuſtom, is 1 
lable to a commiſſion of bankrupt, and her ſeparate effects in Lavie v. * 
trade may be ſeized and applied to the payment of her own debts Philips, 3 
contracted in ſuch ſeparate trade. 1 Bl. Rep. pa 1 

There is alſo another exception of a more doubtful nature, Co. Bank- 
where a ſeme covert lives apart from her huſband, acting as a un, 
a jeme ſele, he not being liable to her debts. If a woman under 
theſe circumſtances, though not the wife or daughter of a free- 
man of Lenden, enters into trade, and contracts debts, it ſeems 

Vor. I, | C c that 


386 Bankrupt. 
that ſhe is liable to a commiſſion of bankruptcy. The ſtatutes 
contain no exception either of an infant or feme covert ; their in. 
capacity to be made bankrupt ariſes from the operation of lay, 
which declares them incapable of making binding contracts. The 
criterion, therefore, of a feme covert being capable of comin 
under the bankrupt laws, appears to be her hability to be ſued 
to execution for the debts the has contracted during coverture, 
A commiſſon of bankruptcy is conſidered as a ſtatute execution, 
If a married woman is ſo circumſtanced as to be ſubject to 
a common law execution, there does not appear to be any reaſon 
why ſhe ſhould not likewiſe be ſubject to a ſtatute execution, 

Ex parte And upon this principle it is preſumed Lord Chancellor 400% 

Gods. relied in the caſe of Mrs. Fitzgerald, in 1772, where it appeared 

that Richard Fitzgerald, huiband of Anne Fitzgerald, having for 
ſome years carried on the buſineſs of a linen-draper in Sr. Giler 
in the Fields, in the county of Middleſeæ, on the 14th March 
1768, agreed upon a ſeparation, when articles were accordingly 
entered into for that purpoſe, and executed by and between 
them: by theſe articles, Fitzgerald, in order to make proviſion 
for his wife and children, and in conſideration of 600/. then by 
hini taken to his own uſe out of his eſtate and effects, aſſigned 
to truſtees all his ſtock in trade, houſehold goods, and all ſums 


of money due to him, and then outſtanding on his books, toge- | 


ther with the ſaid books, and the leaſe of his houſe, upon truſt 
for the ſaid Arne, as her own ſeparate eſtate, to be diſpoſed of as ſhe 
ſhould think fit, and to be by no means ſubject to the debts, 
control, or intermeddling of her ſaid huſband. And it wa 
thereby further agreed, that the ſaid Anne ſhould have the liberty 


of trading without any interruption from her ſaid huſband, fhe | 


paying all the debts then owing by him in trade, and maintam- 
ing their children at her own expence, and ſaving him harmlels 


from the ſame, and from all contracts and agreements to be 


thereafter entered into by her, either in the way of trade cr 
otherwiſe. The ſeparation took place, and the huſband received 
the 600). to his own uſe; and they ever after lived ſeparate and 


apart from each other, and he went to the Fa/?-Indies. The ſaid 
(a) The au- Anne was left in poſſeſſion of effects to the amount of goo/,, to | 


thority of ES _ = , 10 
n hh be employed, and which were employed by her, in the ſal 


hath been 


quent deci - 


Cond a linen-draper, on her own account, and in her own name, 28 2 


Ringſtead ſole trader, near four years. In December 1771, a commiſſion ai 


1 Tanel- bankrupt was taken out againſt her, when the commiſſioners re- 
wt ge | kry r c dert re⸗ 
Co. Bank. fuſed to find her a bankrupt, becauſe ſhe was a feme cover? 

rupt 1 ſiding in the county of Middleſex, and not a feme ſole merchant 
321 „trading in the city of London: but, upon petition to the Lord 


well v. : Hg 
Brouks,i4i4, Chancellor (counſel being heard on both ſides), his lordſhip ordere 


36. Cor- the commiſſioners to proceed to find Mrs. Fitzgerald a bankrupt, | 
and the meſſenger to take poſſeſſion of her effects: and, accord- 


bet v. Poel- 


nitz, I Term 
Rep. 5. ingly, ſhe was afterwards declared a bankrupt (a). 


trade; and, by buying and ſelling goods in that trade, ſhe get 
confirmed her living and maintenance for herſelf and children, continuing | 
by ſubte. in her huſband's houſe, and there carrying on the buſineſs of | 
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| Bankrupt, 5 387 
Put if a feme ſole trader commits an act of bankruptcy, and Co. Bank- 
afterwards marries, and lives with her huſband, {he cannot be t Laws, 


te 
in- 


* made bankrupt. A commiſſion of bankrupt iſſucd 20th December N — 
bg 1785, againtt Frances Mear, by the name of Frances the wife of 23d July 
. Henry Mear of NA /eley in the pariſh of Tardley, in the county of 1787. 
= arabict, before her intermarriage known by the name of Frances 
"kg Piber of Birmingham, in the county of Warwick, innholder. 
4A She had before her marriage kept an inn in Birmingham, but had 
ceclined buſineſs on 27th December 1784, previous to the date of 
3 the commiſſion, and on 14th February 1785, had mtermarried with 
1910 Henry Mear. The act of bankruptcy was proved before the 
1 commiitoners to have been committed in OFober 1784. Mear 
ys and his wife petitioned to ſuperſede the commithon, alleging that 
Giles neither the petitioning creditor s debt, the trading, nor the act 
18 of bankrupteys could be proved, and alſo relying' upon the illega- 
ingy lity of the commiſſon, as. having 3 iſſued againſt a married 
Wa voman. The Lord Chancellor was of opinion, that the com- 
n iſion was legally iſſued againſt the faid Frances Mear, upon 
en by the ground of her marriage; and therefore it was ordered to 
Tigned be fuperſeded, without going into the other objeCtions. 5 
+ Fa An executor of a trader, who merely diſpoles of the teſtator's 1 Ark. g 72 
— ſock; or buys things for the purpoſe of meliorating it, is not li- how 
— able to be el vankrupt.] Say. > 
0 red the reſidue of his eſtate to be employed in carrying on bis trade: This reſidue is liable for all the 
a8 ſhe tedts of the trade. Hankey v. Hammond, at the Rolls, 1785, In Hankey v. Twogood, Mich. 
debts, 17%;, Lord Thurlow expreſſed the ſame opinion; and aiſo intimated, that the executor carrying on the 
it Was wage with it might be a bankrupt, even though his name did not appear, and that he would be per- 
liverty anal) liable for the debts. Co. Bankrupt Laws, 84. R 
ad, ſhe A ſhoemaker is within 13 F/iz. cap. 7., for he lives by his Cro. Els. 
aintam- credit in buying leather, and ſelling it again in ſhoes, and not on 258. Pl. 6. 
armlels his : ws Cro, Car. 
manual labour only, as labourers and hufbandmen do; for 27. . 
s to be the thing bought and ſold under different forms is the leather; 3 Mod. 330. 
rade or ad though the ſhoemaker's labour (a) is employed in the altera- 4%) The 
received lon of the form. ve 305 labour, in 
| „yet men do not contract for the labour, but for chis caſe, is 
. r. ee ching itſelf.“ only in a 
2 a 1joratic 
5 5 to = ROT and rendering it more fit for ſale. A butcher hath been holden to be a crader wich 
fad 1 ; ang this, though the court expre ed themſelves very ſenſible of the Inconvenience of ex- 
the ung tne bankrupt laws to perſons whoſe living is undoubtedly gotten by mechanical labour, with a 
ſhe got | «ure ot buying and ſelling. Dalley v. Smith, 4 Burr. 2148. ö 
ing 
_ ; e and dyer are within the ſtatute, for they get their Cro. Jace 
ame, a8 4 wh. buying and ſelling, and therefore may have an action for 384. pl. 6. 
ton of s them bankrupt. . : = | 
oners re. Wi... = covenants with the king to victual the fleet at 4 certait bl 9 
_ "_d . 3 buys up a great quantity of provitens Sc. Littiews's 
Merchant %y e the ſurplus. he victuals merchants, yet being origi- cafe, ad- 
the Lord nd gelened for the uſe of the navy, it will not make him a Judged. 
p ordered uh ithin the act; and it is one act or contract only, and not 
ankrupt,  mued trading. | 
accord- WW. un-keeper, as ſuch, can be no bankrupt; for though he Oro. Car. 


day 7 2.4 „ — — 7 ; , . J . 
{Proviſions to be ſpent. in his houſe, yet he does not properly yy Vente 
em, but utters them at ſuch rates às he thinks reaſonable, and Pratt, 
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2383 Bankrupt. 


caſes, it hath . 8 * ori inal 75 
den e. within the ſtatutes, becauſe he only ſells the prolits l 


2 
— foes 


March 35. and the attendance of his ſervants, furniture of his houſe, G3 e 
£m" ay are to be conſidered; and the ſtatutes only mention merchants 4 
+ h buy and ſell in groſs, or by retail, and ſuch a 
adjudg:d that uſed to buy and ſell in groſs, or by retail, and ſuch as get 5 
between their living by buying and ſelling; fo that their principal ſub. * 
TR and ſiſtence is by buying and ſelling : Now the contracts with inn. ho 
Comb. 181. keepers are not for any commodities in ſpecie, but they are con- 1 
dt tracts for houſe-room, trouble, attendance, lodging, and neceſ- v. 
3/327 ſaries, and therefore cannot come within the deſign of ſuch fa 
l x Show. words, ſince there is no trade carried on by buying and bartering © 
yl 268. S. C. commodities; and though in this caſe a jury ſhould find that the 
Fl Carth. 149. : | 33 : £11: . ' | 
b S C. Sai inn-keeper got his living by buying and ſelling, it would not bring | ne 
hi 109. S. C. him within the ſtatute, for the reaſons atorctaid. . br] 
ilk Skin. 291. 7 E 
1 S. P. Luton v. Bigg. Upon the authority of theſe caſes, it hath been adjudged, contrary to an 1 
5 obiter opinion of Ld. Holt, in 1 Ld. Raym. 287. and 12 Mod. 159. that a vicdfzaller, qud victualler, is ra 
4 not an object of the bankrupt laws, even though he may occaſionally fell liquors out of the an 
4p" houſe in ſmall retail quantities, if the ſale be confined to particular friends, Saunderſon v. Rowles, : 
"oh 4 Burr, 2064. Perking v. Proctor, 2 Wilſ. 382. But If an inn-keepcr or a victualler fell liquors out of 
"hi of the houſe to any one who applies, that will ſubject them to the laws, however ſmall the quantities fold 15 | 
1 may happen to be. Patman v. Vaughan, x Term Rep. 572. Prieſt v. Pidgeon, B. R. 12G, ;, ane 
of Willet v. Edmonds, B. R. 13 C. 3. 1773. Co. Bankrupt Laws, 49. caſ 
„ Comb. 181. [A ſchoolmaſter who buys books to ſell to his ſcholars; or the 28 
4 3 Moo 327* owner of a mine who buys candles to {ell to his workmen, cannot ing 
I 10 oh v. be bankrupts.] | the 
b il Harvey, 22d November 1788. Ex parte Craddock, 21ſt Dec. 1792. Co. Bankrupt Laws, 74. It fac! 
| was formerly holden, that, it the buying and ſelling be in proportion to any other way the party hath of living, ro 
Wis | he may be a bankrupt ; and, upon this principle, a farmer, who bought and fold very large quantities af pro 
1 ſuch things as were the produce of his farm, was adjudged a bankrupt. Mayo v. Archer, 1 Str. 513+ | ano 
Mi 2 Mod. 46. S. C. Bufcall v. Hogg, 3 Will. 146. S. P.; but lee injrn. | lide 
Fl : Z © 4 mah 
5 3 Mod. 155. A carpenter that ſells wrought timber ſeems to be with- abe 
Wt in the ſtatute, for he ſells the materials, though altered by lis mar 
Ll (%) Buta workmanſhip, ſo that be gets his living by buying in and felling} this 
4 1 ah out the timber; but otherwiſe it ſeems it is of a mere working | mal! 
id Raym. 741. (a) Carpenter. x ; 5 | ſue 
ll Sid. 411. The buying part of a ſhip makes no trading, becaule it is 10 "= 
1 Ye be buying and ſelling within the ſtatute; but the buying part in the Wl pros 
"i . ear It ſhip, and the party's employing it in carrying and Te-carryWg | Upyy 
1 3. P. goods for himfelf, is an evidence of trade, becauſe the export- waſt 
Fil ation and importation of goods is the buſineſs of a merchant: WW bad 
1 but if a man buys a part of a ſhip which he lets to freight, this WM baut 
i no evidence of trade, for there is no exportation or importation; Wl 4; -, 
i} and if he repairs a ſhip, which is uſual on the credit of the bo- be 
4 tom, and afterwards takes a ſhare in it for his debt, and emploi l 
1 the ſhip in exportation, it has been holden by ſome, that fine ves 
141 . o . . 1 b 3 N 
i this is compulſory upon him, having no other way to obtain hf de. 
i debt, it ſhall not be taken as an evidence of trading, becauſe it net 
bl only accidental, and not the way the party hath put himſelf in r an a0 
* get his livelihood. 5 7 ] the Jt 
i March 35. A man's buying and ſelling brings him not within the ſtatute lex 
FM Cp. _ for they intend ſuch as gain the greateſt part of their 1a bers; 
wal _ chore ; ht and ſold cattle |; 
1 Abr. 687. thereby; and therefore where a farmer (5) bought and 1016 ca bein, 
kt [But,inlater it was adjudged that he was not a bankrupt, for a farmer “ o dot b. 
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raiſed from the ground; and if he buys in commodities, and ſells bliſhed, that 
them again, this 1s only accidental. | No — oy 
I 
is not material; that the true critetion is, whether the party means to ſell (with a view to. protied 
to any perſon who applies for the commodity in which he profeſſeth to deal. The intention of the party 
to trade in ſuch commodity, is a queſtion of fact to be left to a jury. As, where a farmer bought 
horſes not Calculated for the farming buſineſs, and for the expreſs purpoſe of ſelling again, it was 
holden, that he made himſelf an object of the bankrupt laws: whether more or fewer inſtances 
of his ſo buying and ſelling, it was faid, was proper for the confideration of the jury. Bartholemew 
v. Sherwood, 1 Term Rep. 573. (6) See Stat. 5 G. 2. c. 30. ſ. 40. [A perſona buys cattle at a 
fiir, keeps them three or four days, and then drives them to another fair to fell them, he is a drover 
within this ſtatute of 5 G. 2., and cannot be a bankrupt. Bull. Ni. Pri. 39. ] 


If a man manufactures the produce of his own land, as a 
neceſlary or uſual mode of reaping or enjoying that produce, and 
bringing it advantageouſly to market; he {hall not be eonſidered 
as a trader, though he buy the neceſſary ingredients and mate- 
rials to fit it for market; as in the caſe of a farmer buying rennet 
and falt, to convert his milk into cheeſe; or making his apples into 
cyder. So in the cafe of alum works; the rude maſs of which Newton v. 
is the rock, which is dug, burned, ſteeped, and boiled in lead, Newton, 
and then mixed with kelp, lees, and urine. Such alſo is the 9 
caſe of coal-mines (a), where raiſing the coals out of the pit is 76. (a) Pur 
as neceſſary to the enjoyment of that ſpecies of produce, as reap- actor, 
ing and threſhing corn is to the enjoyment of corn. But where +" 
the produce of the land is merely the raw material of a manu- 
facture, and uſed as ſuch, and not as the mode of railing ſuch 
produce, where the ſoil is manufactured and converted into quite 
another thing, there in truth the party is and ought to be con- 
lidercd as a trader. And ſuch ſeems to be the caſe of brick- 
making. With reſpect however, to this ſpecies of manufacture, 
cales have ariſen, wherein the queſtion, Whether it will bring a 
man within the bankrupt laws? hath been much agitated: and as 
this queſtion hath, from accident, not being finally ſettled, we 
ſhall tate the facts at large. Upon a petition for a new trial, an Ex parte 
Ilue having been directed to try, whether the petitioner was or we. 
vas not a bankrupt, it appeared from the report to have been Rep. 173. 
poyed, that the petitioner, who was a farmer, renting a farm of 
upwards of 100. a-year, made bricks of earth taken off the 
valte without any licence from the lord (to whom he afterwards 
Pad a conſideration); that he uſed a kiln for the purpole, not 
buit by him himſelf, and had, at various times, made from 
45,000 to 70,000 bricks every year, and fold different quantities, 
lometimes only to certain perſons, and ſometimes generally to all 
wo came for them. It was further in evidence, that the kiln 
vas a ſmall one, not fit for making more than 7000 bricks at a 
une, One of the witneſſes ſwore he was employed by the bank- 
Tupt to make bricks at a certain price, and that he fold them at 
a advanced value. Mr, Juſtice Buller, who tried the cauſe, told 
tie jury that the queſtion was, Whether the bankrupt kept a pub- 
ck lale kiln ? if he did, it was a trading within the bankrupt 
*th but if it was a mere private kiln for his own uſe, and that 
ng too many, he had only fold to a neighbour, that would 
wt be ſuch a trading. The jury found that it was a public ſale- 


Cc 3 f kiln, 
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kiln, and gave a verdict for the aſſignees; and Lord Thurlawe,C, 
refuſed to grant a new trial. Purchaſing the earth,” ſaid his 
lordſhip, © might, and he thought it would be holden to be for 
cc the purpoſe of carrying on the trade of a brick-maker. Here 
cc the earth was not indeed purchaſed, but taken by way of tref. 
& paſs, purged by the ſubſequent conſideration, which would 
cc amount to obtaining a licence, and that brings it within the 
cc bankrupt laws; that it was not to improve his own eſtate, but 
&« a purchaſing of the earth by licence, ancillary to carrying on 
& the trade of a brick-maker.” _ 
Co. Bank- In the caſe of Parker v. Wells, there was a ſpecial verdig, 
. 13 which ſtated a demiſe from the Archbiſhop of Canterbury, in the 
Rep. 24-1 Year 1767, to 7%n Parker, the father of the plaintiff, of an ex- 
Br. Ch. Rep. tenſive farm of 800 acres, in which there was a parcel of brick 
785 ground, for 21 years. It ſtated fimilar demiſes to John Parler, 
the father, prior to that in 1767; and alſo a ſubſequent fimilar 
one to the plaintiff in 1780: it ſtated further, that one William 
Berand, for twenty years and more, before the year 1768, rented 
the {aid parcel-of brick ground from the, ſaid Join Parker, the 
father, and made and fold bricks there. That the ſaid JW. 
Berai died in 1768, and upon his death the plaintifF took the 


ſaid brick ground into his own poſleflion, and then and there | 


bought certain materials and neceffary things, which were of the 
{aid I. Berau, In his liic-time, uſed in making bricks there 
at the valuation of | 13o/., and then and there made bricks 


and tiles of the earih there, and fold them; and that, during the | 


time the plaintiff fo held the ſaid land, he made bricks and tiles 


for fale of the carth or clay ariſing from the brick grounds, and 


bought {and and fuel, which Were neee ſſary ingredients for con- 
verting the earth and Glay into bricks and tiles. Upon theſe fact 
the court of C. P. gave judgment for the plaintiff, holding that he 
was not a bankrupt, the buſineſs of brick-making being carried 


\ wen 0 $27 77 2 * 4 s „ 7 1 P ba I 
on by him, merely as a mode of enjoying the projits of a real effate 


This judgment, however, was reverted by the court of X. B. 


Upon a writ of error from the judgment of this laſt court, the 


following queſtions were put to the Judges, by order of the 


Houſe of Lords. 1ſt, Whether the finding on this verdict be 


ſuihcient whereupon to give final judgment ? 2d, If the finding 


be inſufficient, what award ought to be made on ſuch finding? 
3d, If the finding be ſufficient, whether upon ſuch finding the 
plaintiff in error appears to be a trader within the true intent 
Dom. Proc. and meaning of the ſtatutes concerning bankrupts ? The judges} 
preſent were unanimouſly of opinion on the fit queſtion, in the] 


15th May 


1787. i | : . 
'F negative; and upon the ſecond, that a venire ſacias de novo ought 


to be awarded; whereupon the judgments both of the court of} 
C. F. and of K. B. were reverſed ; and it was adjudged, that the 
court of King's Bench do award a wenire facias de novo. The} 
plaintiff did not proceed on the venire facias de novo, but another] 
action was brought by agreement of the parties in the court 0 


— o c * . ! 
K. B. Buller, J., previous to ſumming up the evidence, told 


the jury, there were three queſtions for them to deter mi. 
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1, Whether Parker carried on the trade of making and ſelling 


bricks and tiles for ſale, for the purpoſe of drawing a profit there- 
from? 2d, How long he carried on trade for that. purpoſe, 
whether from the 23d of Fune 1768, when Berand died, to the 
time of his abſconding, which was on 7th January 1783, or 
from what time to what time? 3d, Whether he was a joint oc- 
cupier of the farm with his father, or the father had the ſole be- 
nelicial enjoyment of the farm to his death? iſt, The jury found 
that the plaintiff did carry on the trade of making bricks and tiles 
for fale, for the purpoſe of drawing a profit therefrom. 2d, 
That he carried on the trade for that purpoſe, from the 23d of 
June 1768, when Berand died, to Michaelmas 1778; that he 


ceaſed to make bricks at Michaelmas 1778, and he alſo ceaſed to 


ell them on the ſame day, 3d, That the father had the ſole en- 
joyment of the farm to the time of his death. This finding was 
to have been drawn up as a ſpecial verdict; but, as it appeared 
that Mr. Parker had left off brick-making before the petitioning 
credicor's debt accrued, the defendants waved a ſpecial verdict, 
and a general one was entered for the plaintiff. Another com- 
miſhon was afterwards taken out by a creditor, prior to Parker's 
quitting brick-making, which commiſſion was ſubmitted to. 

A perſon who hath dealt merely in ruaning and ſmuggling 
goods, though it is an offence, and contrary to an act of parlia- 
ment, is {till a trader within the meaning of the bankrupt acts, 
and liable to a commiſſion. 

Lord Hardwicke was inclined to think a pawn-broker- within 

tac bankrupt acts, and eſpecially within the 3th clauſe of 5 Geo. 2., 
the words of which are, “ Whereas perſons dealing as bankers, 
© brokers, and factors, are frequently intruſted with great ſums 
« of money, and with goods and effects of very great value be- 
« longing” to other perſons; it is hereby further enacted, that 
« ſuch bankers, brokers, and factors ſhall be, and hereby are de- 
« clarcd to be, ſubject and liable to this and other the ſtatutes 
* mace concerning bankrupts,” For, he faid, though pawn- 
brokers are not expreſsly named, yet the general word brofer is 
tie genus, and all other kinds of brokerage the ſpecies. 
The clauſe in 5 Geo. 2. relating to dealers as bankers, took its 
le from that part of 21 J. f., relating to ſcriveners, who were 
more numerous than in latter days; for bankers having taken upon 
them to act as ſcriveners, have made it neceſſary for the legifla- 
ture to add bankers ; and a perſon acting as a banker will be con- 
ered as ſuch, although he does not keep.an open ſhop. 

Drawing and re-drawing bills of exchange may or may not be 
ccrcifing trade and merchandiſe: It depends upon circumitances 
15 a queſtion of law upon the fact. Drawing and re-drawing 
for large ſums, and for a long time, though no commiſlion mo- 
ney be allowed, it was adjudged would make a man a bank- 
rupt 3 ſeche, where a party drew bills upon his own account, 
* tae expence of paying a quarter per cent. commiſſion, be- 
bdes intereſt at 5 per cent, for their being diſcounted, and bor- 
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rowed accommodation-notes in exchange for his own to the 
ſame amount. | 


Colt v. Net- Buying and ſelling bank ſtock or other government ſecurities 


terville, 2P. __ +1 . 
Wrms. os. Will not make a man a bankrupt. 


Bird v. Lord C. J. Holt inclined to think that a ſhare in the ſtationer's 


AT. company would not make a man a bankrupt z but Lord Keeper 


851. Wright held otherwiſe. | 

Com. Dig. A man who lives by buying only, or ſelling only, cannot be x 

tit. Bank- bankrupt. 

rupt. a : 

ys v. There can be no ſuch thing as an equitable bankruptcy ; it muſt 
udley, 2 


2 be a legal one.) | 


Palm. 325, Tf a man contracts a debt while he is a trader, and after leayes | 


Yours 5 off, and lives upon his eſtate in the country, and then abſconds 


Sid. 411. for this debt, he is a bankrupt, becauſe he lived by his trade when 
Sir Robert the debt was contracted ; but if a merchant leaves off his trade, 


Cotton's 5 
caſe. 3 And after contracts debts, and then ſells off the ſurpluſage of his 
Keb. 451. goods, but hath neither factor, correſpondent, nor packer, he is 
(a) Taren (a) no bankrupt. | 
For in ( ) 2 P 

Vent. 166., where the fame cafe comes on again, the court holds that he is a bankrupt ; otherwiſe the 
miſchief would be great, for men cannot take notice when another withdraws his trade, or when he 
commands his factors beyond tea to deal no farther for him; but they ſeeing great quantities of goods 
and merchandiſe in his hands, are apt to truſt him; ſo that it is fit they ſhould be relieved by the ſtatutes, 


_—y f. If a trader gives over his trade, and then contracts debts, and 
Cemb. 463. then goes into trade again upon a new ſtock, it ſeems upon the 


But ſee petition of ſuch intermediate creditors he cannot be made a bank- 
Doug. 295. rupt, becauſe ſuch creditors did not truſt him upon the credit of 


But ifaper- 1. 
ſon leaves his trade, 


goods in ths Hands of another to be diſpoſed of, and is to be partner with him in loſs and gain, he may 
be a bankiupt, for he {til} carries on his trade by proxy. Palm. 325. But the having of a joint ſtock 
does not make a 1.1 wrupt, without ſome proof of a diſpoſal thereof; for otherwiſe there is no com- 


merce driven. 2 Keb. 437, 


Palm. 325. If a trader becomes ſecurity for another, he is a bankrupt 
within the ſtatute, becauſe he is truſted upon the reputation of 
his ſtock and dealings, as well where he is ſecurity, as where he 
contracts for his own debts. 

Raym. 375 A man buys in England only, and ſells in Ireland, he may be 

Doweſworth ; = | 3 

and Ander. 2 bankrupt, for many merchants buy beyond ſea, and ſell in Eng- 

ſon, 2 jones, land only, and others buy here, and ſell beyond ſea ; for it is trad- 

—_ ing that makes a man capable of being a bankrupt. 

S. C. cited. 

Salk. 110. A gentleman of the Temple went from thence to Liſbon, where 

>; Frog he turned factor, and traded to England, and broke: It was 

wick, on a 


[see the outlawries, and departing the realm; and that the 21 ac. 1: 


lame point : a a 8 
e wen c. 19 which extends to aliens, is to be underſtood of aliens 


ruled by Ld. here: But the court held him a bankrupt by reaſon of his trading 


Hardwic*e, hither aud back again, which gained him a credit here. 
upon the 


authority of this caſe, in the matter of Aſtley, ex parte Smith, cited in Cowp-. 402 


inſiſted upon that the ſtatutes of bankrupt did not extend to per- 
trial at bar. ſons out of the realm, the ſubject of them being caſes of arreſts, | 


and ex parte 
Willlamloa, 
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Willamſon, 1 Atk. 82. And, conformably to theſe deciſions, it is now ſettled, that if a merchant wha 
trades to England, but who is a native of, and hath been confantly reſident in, a country not ſubject to 
the Engliſh laws concerning bankrupts, comes into this country, and commits an a& of bankruptcy, he 
becomes an object of the bankrupt laws. Alexander v. Vaughan, Cowp. 398. Ingliſs v. Grant, 5 Term 
Rep. 530. S. P. But the act of bankruptcy muſt. be committed here: that cannot be committed 
abroad, Jbid: | | 
[But the bankrupt's declaration. of his fears of being arreſted, Ambroſe v. 
or of his bad circumſtances, is not evidence of a bankrnptcy, CO 
$f: . . . . A. 0 
unleſs where it is concomitant with facts; ſuch. as removing his Hades — 5 
goods, books, Oc. or where. the bankrupt himſelf conteſts the Cockran v. 
: : Love, at 
commiſlion. N. P. cor. Ld. Kenyon, 34d June 1790. 
Departing the realm will not be an act of bankruptcy, unleſs Ex parte 
done with a view of defrauding or delaying creditors: but if it FO x 
appear that they are in fact delayed by ſuch abſence, it will be 733. 
tlic ſame as if the original departure had been fraudulent. Bankrupt 


Laus, 30. 
Therefore one Moodier, a mercer on Ludgate-hul, who fled be- Bull. Ni. 


vond ſea for the murder of his wife, whereby his creditors were 732. See 
d . , a confirma- 
prevented from recovering their debts, was holden to have com- 


f tion of this 
mitted an act of bankruptcy. caſe in 


| 8 Raikes v. 
Poreau, cor. Buller J. London Sittings after Tr. Term 1786. Co. Bantrupt Laus, 92. 


But a trader going abroad, to avoid performing a duty, will Co. Bank- 
not, therefore, be a bankrupt; as if it be to avoid an arreſt upon . Laws, 
an excommunicato capiendo, or the ſervice of proceſs to enforce a *** 
decree in Chancery, unleſs it be a decree for the payment of 
money: but if creditors, by ſuch abſence, are delayed and de- 
frauded, it then becomes an act of bankruptcy, according to the 
principle of Wordier's cafe, and that above referred to. 

Though a trader depart the realm in good circumſtances, yet vin. Abr. 
if he run in debt, and defer his return in order to avoid arreſts, tit. Credit 


Sha 


this is tantamount to his departing in order to defraud his ere- — — 
ditors.] | "2M 

It a man keeps his houſe for a long time, this does not imme- Palm. 425. 
diately make him a bankrupt ; but if he conceals himſelf within 1 Salk. x10, 
lis houſe but for a day, or hour, to delay or defraud his creditors, 
he is a bankrupt. 

I! there be a proceſs out againſt a merchant, who thereupon 
«cps houſe to ſave himſelf from an arreſt, and after goes out to 
market, and other places, but hearing of a new proceſs, keeps 
houſe again, and after goes at large; per Cur”, he is no bankrupt, 
becauſe though the keeping houſe is an act of bankruptcy for 
which a commiſſion might have iſſued at that time, yet by his 
going abroad it 1s purged ; and though the ſtatute makes the 
keeping houſe an act of bankruptcy, yet it mult be underſtood 
of a keeping in order to conceal himſelf. 

But if A. commits a plain act of bankruptcy, as keeping houſe, Hopkins v. 
Cc., though he aſter goes abroad, and is a great dealer, yet Ellis, 18alk. 
nat will not purge ſuch act of bankruptcy, but he will ſtill re- en 
mam a bankrupt : but if the act was not plain, but doubtful, Freeman, 
tuen going abroad, and dealing, Sc. will be an evidence to ex- 2 Term Rep. 
plain the intent of the firſt act; for if it was not done to defraud 37 3 


a A- plain 
creditors, 


Cro. El. 13. 
Godb. 25. 
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394 Bankrupt. | 
unequivocal Creditors, and keep out of the way, it will not be an act of bank. 
act of bank. ruptcy within the ſtatute. Alſo, if after a plain act of bank. 


3 can ruptcy, he pays off, or compounds with all his creditors, he is 


purged or become a new man. | 
explained by ſubſequent circumſtances, id.] | 


| Dent v. [Although the ſtatute of Elia. mentions © the beginning to 
Oule cc - ks. / | ' ” A . 
e Rep keep houſe to defraud creditors” as an act of bankruptcy, yet 


575. the conſtruction which it hath obtained is, that there muſt be 
Hawkes v. an actual denial to ſome one creditor, with intent to defraud or 
48. hinder ſuch creditor, in order to conſtitute the act; that che 
B. R. Co. debtor's keeping houſe “ with that intent,” or giving gene- 
Bankrupt ral orders to a ſervant to deny him to creditors, without an 
Vi Abr. actual denial to ſome creditor who hath a debt at that time due, 
6. pl. 14. will not be ſuſſicient. 

A denial to a creditor coming at an unſeaſonable hour, or a denial in caſe of ſickneſs, or being engaged 
in company or buſineſs, is not an act of bankruptcy. Bull. N. P. 39. 1 Atk. 202. 


(a) Barrow It hath been holden (a), that a denial to a perſon coming on 
Tel 7 i behalf of a creditor to demand the debt will not be within the 


Camden, ſtatute. But it is certain, that, in practice, a denial to the clerk 
Norwich, of a holder of a bill or note, is conſidered as ſuch evidence of 
S A. 1765- keeping houſe as to make it an act of bankrupt 

Bromley v. keeping houſe as to make it an act of bankruptcy, 

Mundee, Bull. N. P. 39. Colkett v. Falch, Co. Bantrupt Laws, 99. 


Hooper v. Whether a denial in conſequence of a pre-concerted agree- 


33 i ment between the debtor and his creditors ſhall be an act of 
Bull. * bankruptcy, was formerly doubted : but it ſeems now to be 


39. Allen ſettled, that if the denial be to any of the creditors privy to ſuch 


ep 3d agreement, it is fraudulent, and not a good act of bankruptcy: 
B. R. Co. /ecus if to a creditor not acquainted with the agreement. 


Bankrupt Laws, 7. Cawley v. Hopkins, London Sittings after Mich. Term 1785. cor. Buller, J. 
Id. 102. | 
T Salk. 110. Alſenting bimſelf, may become an act of bankruptcy or not, 


1 Burr. 484. s * 3 PILLS). 1 1eW - 
Hall's caſe, from the intention of the party: if it be done with a view of de 


2 Str. 809. frauding, or even delaying his creditors, and the abſence be but 


for a ſingle day, it will be an act of bankruptcy ; and his very 
abſenting himſelf is ſufficient primd facie evidence of an intent to 
Green, 53. defraud or delay his creditors : but it muſt be voluntary, and not 
by means of an arreſt. 
Bradford's If a man permit himſelf to be outlawed to the intent or put- 


ole 12 804. poſe to defraud his creditors of a juſt debt, it is one of the 


69. 114. Cauſes of bankruptcy ; ſo that on a ſpecial verdict, if a jury find 
176. S. C. that he was outlawed, and do not find that it was in frauden 


6 JA creditorum, this is not a ſufficient finding to make him a bank- 


C. B. Co- rupt; becauſe the intent of the ſtatute was, that it muſt be ſuch 


myns faith, an outlawry as the debtor permits by keeping out of the way to 


that if the ö = 
outlawry be defraud his creditors. 


reverſed before the commiſſion iſſues, or for default of proclamation after the commiſſion, it ſhall not be 
an act of bankruptcy. Com. Dig. tit. Bankrupt, C. 4. But Qu. of this opinion? for it reſts merely 
on the great authority of that writer; and if the outlawry were originally fraudulent, and intended to 
defraud or delay creditors, it ſeemeth that no ſubſequent event would be ſufficient to purge the fraud 
and prevent the effect of the bankrupt acts.] 


[An 


all not be 
ts merely 
tended to 
ne fraud, 


[An 


Bankrupt, 


An outlawry in Jreland doth not make one a bankrupt ; but 
in the county palatine of Durham it doth.] 
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Com : Dig. 
tit. Bank- 


rupt, C. 4. Co. Bankrupt Laws, 103. 


| Yielding himſelf to priſen, is to be intended a voluntary 
vielding for debt; and if a perſon capable of paying will not- 
withitanding, from fraudulent motives, voluntarily go to priſon, 
it is a act of bankruptcy. 5 5 

B. was arretted for 28/,, and though he had money ſufficient 
to pay the debt, yet choſe rather to go to priſon, in order, as he 
declergd, to force his creditors to come to a compoſition. The 
Lord incellor ſaid, this is an act of bankruptcy within 1 Fac. I., 
though without ſuch intent, yielding himſelf to priſon was no 
20 if bankruptcy, unleſs he lay there two months; otherwiſe 
wer the party procures himſelf to be arreſted on a ſham debt, 
for that by the ſtatute of Elizabeth is immediately an act of 
bankruptcy. | 

IWillingly.or fraudulently procuring his goods to be attached or ſequeſ- 
terech is declared to be an act of bankruptcy, for it is a plain and direct 
cndcavour to diſappoint his creditors of their ſecurity. But an attach- 
ment out of a court for default or laches is not an act of bankruptcy; 
nor if A. has a rectory impropriate, and the tithes are ſequeſtered 
for not repairing the chancel, will he thereby become a bankrupt. 
The attachment here meant, and which the legiſlature had in 
view, is that ſort of attachment by which ſuits are commenced, 
as in London and other towns where that ſpecies of proceſs is 
uſed ; therefore a fraudulent judgment and execution ſued there- 
upon, was held not to be procuring goods to be attached within 
the words of this act. | | 

Making any fraudulent grant or conveyance of © his lands and 
tenements, goods or chattels, A fraudulent grant, to come within 
the meaning of this ſtatute, mult be by deed; therefore a 
fraudulent fale of goods, not by deed, is no act of bankruptcy in 
itſelf : but being a ſcheme concerted at the eve of a bankruptcy, 
to cheat innocent perſons, in order to ſecure particular creditors, 
it is fuch a fraud as ſhall render the ſale void. x 

A trader, before he becomes a bankrupt, may prefer one 
creditor to another,, and may pay him his debt, or may make 
him a mortgage, with poſſeſſion delivered, or may aſlign part of 
his effects: but a preference of one creditor to the reſt, by con- 
veying by deed all his effects to him, or ſo much of his ſtock in trade 
as to diſable him from being a trader, is a fraud upon the 
whole bankrupt law, and an act of bankruptcy. 


Billing. 95. 
Good, 25. 


Ex parte 
Burton, Vin. 
tit. Cred. 
and Bank, 
62. 


2 Bl. Com. 
478. 

1 Com. Dig. 
523. 

Clavey v. 
Haley, 
Cowp. 427. 


Harman v. 
Spottiſw- 
wood, M. 
13G. 3. 

B. Co. 
Bankrupt 
Laws, 122. 


Martin v. 
Pewtreſs, 4 
Burr, 2478. 


Worſely To, 
De Mattos, 
1 Burr. 467, 
Wi ſon v. 
Day, 2 Burr. 
827. 
Butcher v. 
Eaſto, Doug. 
282. And 
it makes no 


difference whether the aſſignment be to indemnify a ſurety, or for a preſent debt, Haſſel v. Simpſon, 


Hill. 24G. 3. 1784, B. R. Co. Bankrupt Laws, 106. 5 


An aſſignment of all a trader's effects for the benefit of all 


the creditors, has been holden an act of bankruptcy, unleſs they 


all aſſent to the deed. But (a) in ſuch caſe it is not permitted 


to thoſe who execute the deed to ſet it up as an act of bank- 
ruptcy. 


: An 


Kettle v. 
Hammond, 
Sittings af- 
ter Hil. 7G, 
3. Co. Bank. 


rupt Laws, 
108. (a) Bamford v. Baron, cited in 1 Term Rep. 574. 
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Jacob v. 
Shepherd, 
1 Burr. 478. 
Unwin Vs 
Oliver, id. 


481. 
(%) Gay- 


Linton v. 
Bartlett, 3 
Wilſ. 47. 


Devon v. 


Bankrupt, 


An aſſignment of part of a trader's effects may, under certain 
circumſtances, be good and valid; but an aſſignment of his 
effects, with only a colourable exception (a) of a ſmall part, will 
not prevent the deed from being fraudulent, and, of courſe, it will 
be an act of bankruptcy, 


ner's caſe, id, 477. Law v. Skinner, 2 Bl. Rep, 996. Compton v. Bedford, 1 Bl. Rep. 362. 


And an aſſignment by deed of only part of a trader's eſfedz 
to a fair creditor will, if done in contemplation of a bankruptey, 


be itſelf the very act. 


Watts, Dougl. 86. Round v. Hope Byde, London Sittings after Mich. Term 1779. Co. Bankrupt 


Lagos, 1 14 


Haſſel Vs 
Simpſon, 
Co. Bank- 


rupt Laws, 107. 


3 Lev. 58. 


1 Burr, 439. 


Duncomb v. 
Walter, 3 
Lev. 57. 1 
Ventr. 370. 
Raym. 479. 
Roſe v. 
Green, 1 
Burr. 439. 
King v. 
Leith, 2 
Term Rep. 
141. 
Coppendale 
v. Bridgen, 
2 Bur. 818. 
Hope v. 
Gill, 
Beawes Lex 
Mer. 489. 


Bull. N. 2. 


38. 


. 


A grant or conveyance fraudulent within the ſtatute 13th Els. 
or 27th Elia., is an act of bankruptcy. 2 


Being arreſled for debt ſball, after ſuch arrefl, lie in priſon tw 


months or more, upon that or any other arręſt or detention in priſon 


for debt, 


The arreſt muſt be lawful, and therefore an arreſt by an ex- 
ecutor before probate is not within the act. 

The ſtatute docs not make the mere being arreſted an act of 
bankruptcy. The moſt ſubſtantial trader is liable to be arreſted; 
but the preſumption of inſolvency ariſes from his lying in priſon 
two months, without being able to get bail; nor will this pre- 
ſumption be obviated by a mere formal bail put in for the purpoſe 
of changing from one cuſtody to another. Where bail is really 
put in, the bankruptcy only relates to the time of the ſurrender; 
but when it is only a formal bail, it will have relation to the firſt 
arreſt. Therefore a man arreſted. in Kent, and brought up to 
London to be bailed, and immediately turned over to the King's 
Bench priſon, where he lay two months, was held a bankrupt 
from the firſt arreſt. In a caſe where a man was arreſted on 
the 2d of May, and on the 4th of May was charged in cuſtody 
with that and another action, and lay in priſon till the 2d July 
at the ſuit of the firſt plaintiff, when he was diſcharged out 
of cuſtody as to him, and continued in priſon at the ſuit of the 
ſecond plaintiff till the 6th of July; the court held there was 
plainly an act of bankruptcy on the 4th of May, whatever 
diſpute there might be as to its being a bankruptcy on the 2d. 

It has in one caſe been determined, that lying in priſon two 
lunar months will make the party bankrupt from the time of the 
firſt arreſt 3 and though the commiſſion was taken out before the 
two months expired, yet he appearing to be bankrupt by relation 
to a time before the tuing it out, it was held ſufhcient. 

But where A. being arreſted puts in bail, afterwards ſurrenders 
in diſcharge of his bail, and is above two months in. priſon, he 
is a bankrupt only from the time of his ſurrender, not from the 
time of his arreſt. | 


Being arreſled for 100 ö. or more juſt debts, ſhall eſcape cut 


ef priſon. The act clearly intends ſuch an eſcape as ſhews he 
means to run away, and thereby to defeat his creditors 3 it _ 
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Bankrupt, 


be an eſcape againſt the will of the ſheriff, for a man ſhall not be 
made a criminal where he has not the leaſt criminal intention to 


diſobey any law. 


Therefore, a man who was arreſted in Kent, and coming to Roſe v. 
Green, 


1 Burr. 440. 


town in cuſtody of the ſheriff's officer, was permitted by him to 
call at his attorney's houſe in the city, and from thence imme- 
diately carried to the judge's chambers in obedience to a habeas 
c;rpus, was held not to have eſcaped in the ſenſe of this act of 
parliament, but to have remained ſubſtantially in cuſtody not- 


_ withſtanding his being carried into another county. 


If any bankrupt, after iſſuing any commiſſion againſt him, pay to the 
perſon who ſued out the ſame, or otherwiſe give and deliver to ſuch 
perſon, goods or any other ſatisfattion and ſecurity for his debt, whereby 
ſuch perſon ſhall privately have and receive more in the pound in refpett 
of his debt than the other creditors, ſuch payment of money ſhall be an 
«7 of bankruptcy. 


In an action brought againſt the defendants (one of whom had Vernon vs 


been a co-aſſignee with the plaintiff, and removed for the pur- 
pole) to recover the proceeds of a variety of articles, amounting 


to upwards of 6000., which had been aſſigned to them by 
the bankrupt, after ſeveral acts of bankruptcy z Buller, J. 27 G+ 3. 


aid, there have been three points made in this caſe; 1ſt, 
Whether by the leaving of her houſe, Mrs. Tyler intended 
to delay her creditors. 2dly, Whether the leaving of the king= 
dom without ſuch intention, but whereby in fact creditors are 
delayed, be an act of bankruptcy. 3dly, As to the compoſition 
with Mr, Thackery. They are all points of general conſequence 
and importance. The firſt is a queſtion of fact, and it is for you 
to ſay what you think was Mrs. Tyler's intention when ſhe left 
her houſe 3 ſhe knew that a great number of bills were ſoon to 
become due, and had not made any proviſion for the payment of 
them; befides, the affidavit of the defendant for the purpoſe of 
bimſelf taking out a commiſſion is very ſtrong, and ſhews you 
what he thought at the time. I remember a caſe about fourteen 
eus ago, in which Lord Mansfield held ſuch an affidavit con- 
ciubye evidence againſt the defendant, and upon application to 
the court, though it was ſaid not to be concluſive, the judges 
were all of opinion, that it was primd facie evidence againſt ſuch 
perſon diſputing the bankruptcy he had ſworn to. 

2dly, As to the going abroad, there cannot be any doubt that 
Mrs, Tyler's creditors were thereby delayed; but it is ſaid, that 


it is not ſufficient unleſs the going was with an intention to de- 


lay them, and that the bankrupt went to Calais merely to avoid 


an impending proſecution. The law upon this ſubject is eſta- 


liſhed by Moodier's caſe, which happened in 1739, and was not 
lo ſtrong a caſe as this, for he had more ground for his apprehen- 
bon, having killed his wife. The point, indeed, has never been 
neatly before the court ſince that time; but that caſe has always 
cen conſidered, and acted upon as good law, And at this time, 
without examining into the expedience of that deciſion, I ſhould 
extremely averſe to over-rule it. For as you have often heard 

it 
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398 | Bankrupt. 


it obſerved from this ſeat, certainty and uniformity of deciſion 
are in matters of this ſort, of much more material conſequence 
than the eſtabliſhment of a rule one way or the other. 3dly, It ap- 
pears from Mr. Ward's evidence, that Thackery had ſued out a 
commiſſion which was ſealed on the 13th of May, and that on 
the 19th, in the preſence of one of the defendants, he agreed 
upon Mrs. Tyler's paying him 200/., and giving ſecurity for the 
remainder of his debt, that the commiſſion ſhould die away, 
This is expreſsly made an act of bankruptcy by the 5 Geo. 3 c. 30, 
$24. The aſſignment then made to the defendants, being ſubſe. 
quent to thoſe acts of bankruptcy, there cannot be any douot of 
the plaintiff's title to recover. The jury found a verdict for the 
plaintiff, | 
Cole v. The legiſlature having by poſitive laws declared what acts 
u muy ſhall be conſidered as criterions of inſolvency or fraud whereon 
Bol W F. to ground a commiſſion, none other can be admitted by infer- 
40. Packen- ence or analogy. Therefore, it is not an act of bankruptcy for a 
"rei; wa trader ſecretly to convey his goods out of his houſe and conceal 
them to prevent their being taken in execution: nor to give mo- 


in Chance- ; . 2 

Ty, 42. ney for notice when a writ ſhall come into the ſheriff's office; 
nor for a banker to refuſe payment, if he appears, and keeps his 
ſhop open.] 


(B) Of the Commiſſion of Bankrupt ; and herein 
of the Creditors who may obtain it, and what 
they are to do previous thereto. 


(a) For if PHE commiſhon of bankrupt, which arms the commiſſioners 
twenty ſwear with all the power they are to exerciſe over the bankrupt 
that ſuch * , | 

a one is a and his eſtate, is to be granted by the lord chancellor, lord 
bankrupt, keeper, or commiſſioners of the great ſeal, on the application of 
yer 2 com- creditors (a) only; and this is a matter not diſcretionary, but to 
miſſion can- > 

oe he be granted (5) de jure. 

awarded without a petition from the creditors for that purpoſe, [ſapported by a proper affidavit of the 
debt. 5 G. 2. c. 30. But ſuch affidavit need not Rate the particulars by which the bankrupt becomes 
indebted, Ex parte Ward, 1 Atk. 153.] 2 Chan, Ca. 190, {6) As if the words of the act had 
been, ſhall or ought to grant, Vern. 152. 2 Chan. Ca. 191, 


By the 34 H. 8. cap. 4., © The lord chancellor, treaſurer, &c. 
cc were to take order with the bankrupt's lands and goods for 
« payment of his debts.” | 8 
And by the 13 Elis. cap. 7., „ The lord chancellor or keeper, 
e upon complaint in writing, ſhall have power, by commiſſion 
« under the great ſcal, to appoint honeſt and diſcreet perſons, 
« who, or the moſt of them, may take ſuch order with the 
c body, Wc.” 
Lide 2Chan. By the 5th Geo. 2. cap. 30. $44., it is enacted, * That no 
Ca- 193, ( commiſſion of bankrupt {hall abate by the death of the king; 


By the 1 Jac. Sp » oy : 
1. c. 9 the * and that if it ſhall be nccefſary to renew any ſuch commiſſion 
| 66 
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Bankrupt, 


by reaſon of the death of the commiſſioners named in ſuch 
commiſſion, ſo that a ſufficient number of commiſhoners ſhall 


not be living who can act therein, or for any other cauſe; in 


every ſuch caſe ſuch commiſſion ſhall be renewed, and but 
half of the (a) fees uſually paid upon granting or obtaining of 


commiſſions of bankrupt, ſhall be paid for any ſuch renewed 
commiſſion.” | | 
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commiſ- 
ſioners may 
proceed after 
the death of 
the bank- 
rupt. 1 Vern. 
153. On 2 
joint com- 
miſſion 
againſt two 


bankrupts, they muſt be each found bankrupt ; and though one of them ſhould die, the commiſſion 
may 2111 go on; but if one of the joint-traders be dead at the time of taking out the commiſſion, it 


* 
202 
Gd 


des, and is abſolutely void. Atk. Rep. 97. pl. 44+ («) By this ſtatute a maſter in Chancery is to 


{-(ile the fees of the clerk to the commiſſion. 


The 5 Geo. 2. cap. 30. $ 23., for preventing the taking out 


commiſhons of bankrupt maliciouily, enacts, “ That no commiſ- 


10 
(c 


fon of bankrupt ſhall be awarded againſt any perſon whatſo- 
cver, upon the petition of one or more creditors, unleſs the 
fingle debt of the creditor, or of two or more perſons, be- 
ing partners, petitioning for the ſame, do amount to the ſum 
of one hundred pounds, or upwards ;z or unleſs the debt of 


two creditors ſo petitioning as aforeſaid, ſhall amount to 150/. 


or upwards z or unleſs the debt of three or more creditors ſo 
petitioning as aforeſaid, ſhall amount to 200/, or upwards z 


and the creditor or creditors, petitioning for ſuch commiſhon, 
hall, before the ſame ſhall be granted, make an affidavit, or 


(being one of the people called Quakers) make a ſolemn af- 
lrmation in writing, beſore one of the maſters of the high 
court of Chancery, (which oath or afhrmarion they are hereb 

empowered to adminiſter and which ſhall be filed with the 
proper officer,) of the truth and reality of ſuch his, her, and 
their reſpective debt and debts ; likewiſe give bond to the 
lord chancellor, lord keeper, or commiſſioners of the great 
ical for the time being, in the penalty of 200/7., to be condi- 
tioned for proving his, her, or their debts, as well by the 
commiſſioners named in ſuch commiſſion, as upon a trial at 
law, in caſe the due ifſuing forth of the ſame ſhall be conteſted 
and tried; and alſo for proving the party a bankrupt at the 
time of taking out ſuch commiſſion, ana further to proceed on 
ſuch commiſſion, as by the act is directed; and if ſuch debt 
or debts ſhall not be really due or owing z or if, after ſuch 
commiſſion taken out, it cannot be proved that the party was a 
bankrupt at the time of the iſſuing the ſaid commiſſion ; but 
on the contrary it ſhall appear that ſuch commiſſion was taken 
out fraudulently or maliciouſly ; that then the lord chancellor, 
lord keeper,” or commiſſioners of the great ſeal for the time 
being, ſhall and may, upon the petition of the party or parties 
grieved, examine into the ſame, and order ſatisfaction to be 
made to him, her, or them, for the damages by him, her, or 
them ſuſtained ; and for the better recovery thereof may, 
in cafe there be occaſion, aſſign ſuch bond or bonds to the 


0 . ; «> . ; . 
party or parties ſo petitioning, who may ſue for the. ſame in 


6 þ; . 
his, her, or their name and names,” 
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Goddard v. IIf a creditor has his debtor in execution, he carmot petits 
. for a commiſſion of bankruptcy ; for the body of the debtor being | 
271. Bar- in execution, is a ſatisfaction of the debt in point of law. 
naby's caſe, Therefore, where a commiſſion had iſſued on the petition of 3 
x Stra 653. creditor, who had the bankrupt in execution, it was upon that 
account ſuperſeded. 
Ex parte Nor has the petitioning creditor the ordinary election to ſue 
9" rig . the bankrupt at law, or come under the commiſſion; for if be 
J. were to elect to proceed at law, the commiſhon muſt be ſuper. 
ſeded, which would affect thofe creditors who had proved debts 
under it, and this incapacity of the petitioning creditor to ſue the 
bankrupt, extends to other caſes in which common creditors arc 
not put to their election ; for if a creditor has demands on the 
bankrupt of diſtinct natures or in different rights, he is at liberty 
| to prove one under the commiſhon, and proceed at law for the 
Fx parte recovery of the other. But where a petitioning creditor, having 
| _— ST founded his petition upon a debt arifing for two notes of the bank- t 
rupt, arreſted the bankrupt upon a third diſtinct note, Lord Hari. | 
a 
c 


ron” TR” won” * — 


«as ws A 4 * 


wickze allowed the bankrupt's petition for his diſcharge, becauſe 

the petitioning creditor had determined his election by taking out 

the commiſſion. 
Forreſt.243- The petitioning creditor muſt have a legal demand: A debt in 0 
2 Ch. Ca. equity will in no circumſtances be a foundation for a commiſſion; 
296, Fg therefore if a legal demand is not in its own nature aſſignable, the 
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270. Ex . ; a L : 
parte Hyl- aflignee, notwithſtanding his equitable claim, cannot be a pe- w 
Hard, TAK. titioning creditor, be 
147. 2Vez- c 
407. Medlicot's caſe, 2 Stra. 809. 1 P. W. 733. Ex parte Lee. * 
Swayne v. A debt at law, notwithſtanding the ſtatute of limitations has N 
„ N incurred, will ſupport a commiſſion; for the ſtatute does not es. 

„ tinguiſh the debt, but the remedy, and the leaſt hint will re- of 
ly, 37+ vive it. | | 5 
Quantock v. Indeed if the debtor himſelf applies on that ground to ſuper- 1. 


England, 2 ſede the commiſſion, the caſe may be different; but a debtor of E 
Black. Rep. the bankrupt's cannot avail himſelf of that defence to elude ths 5 


4 payment of a juſt debt to the aſſignees. | | ud 
HY Fowler v. And accordingly Lord Mansfield, at niſi prius, ruled that the 5 
1 Brown, Sit- ſtatute of limitations does not prevent a creditor from taking out f 
Þþ i W infer a commillion of bankruptcy : It extends only to the remedics by con 
1 after Mich. action mentioned in the ſtatute: it does not extinguiſh the deb, Ch: 
Wt! | Term 1779. or take away any other remedy. | WAS 
| bl Bickerdike If a creditor takes a bill for his debt, which 1s drawn by the lect 
Wall — debtor upon a payee, who had not at that time, nor nan whi 
Mi 405. the bills becoming due, any effects of the drawer in his hand con 
4 ö this does not extinguiſh the original debt, although the cream prea 
-M bl | neglects to give notice of its being diſhonoured, » Chilt 
1 Ex parte It has been determined, that a creditor by notes bought n „ . P 
1 Lee, 1 P. og. in the pound, was a crediter for the full ſum, and migit If 
Hit: W. 752 take out a commiſſion. = | out 
{8 Ex parte A creditor who has a ſecurity for his debt may take out 2 cob the t 
1 Penny, in miſſion without delivering it up; and though it be afterw ae 4... 
p [1 Canc. Tre 8 ſold v. 
1 | | 
a | 
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fold (a), and the debt thereby reduced under 100/., the commiſſion 33 C. 3. 


ill nevertheleſs be good. a 5 ruled on the 
Os 80 authority of (a) Sir George Colebrooke's caſe, cited by Sir J. Mitford. 


A debt on account, though not liquidated, is a foundation for piower v. 
2 commiſſion of bankruptcy. Herbert, 2 Veſ. 327. 
If a tradeſman becomes ſecurity for another, it creates ſuch a Heylor v. 
debt that the creditor may take out a commiſſion : So a ſolicitor's Hall, Palm. 
bill for fees will ſupport a commiſſion : And notwithſtanding an **3 
order obtained that the bill ſhould be taxed by a maſter, and all 
proceedings at law in the mean time ſtaid; if the ſolicitor whilſt Moſely, 27 
the bill is under taxation, ſues out a commiſſion of bankrupt 
againſt his client, it has in one caſe been determined to be no 


contempt nor a ſufficient cauſe to ſuperſede the commiſſion, 


becauſe the order of reference extends only to the bringing of 
actions, and the common and ordinary proceedings. 

The executor of a bankrupt, unleſs the commiſſion againſt his Ex parte 
teſtator has been ſuperſeded, cannot take out a commiſhon for a Goodwin, 
debt due to the teſtator; becauſe the debt veſted in his aſſignees, AE 
2 conſequently the executor is not entitled to be the petitioning 
creditor. | | 


A debt due from a partnerſhip, is a legal debt to ſupport a Ex parte 
ſeparate commiſſion. Criſp. 1Atk, 
| 134. Co. Bankrupt Laws, 20 


A ſam awarded by arbitrators will ſupport a commiſſion not- Ez parte 
withſtanding a bill filed to ſet aſide the award; for the arbitration Lingeod, 
bond is a debt at law, and binds the parties, until it 1s ſet aſide . 
for corruption or partiality, c. And if a bill filed were a 
foundation to ſuperſede the bond, a perſon by filing a bill might 
at once fruſtrate the effect of the award. 255 | | 

A creditor, before the party entered into trade, may on account Butcher y. 
of ſuch debt ſue out a commiſhon, but a creditor for a debt con- Eaſto. 
racted after leaving off trade, cannot. But when a commiſſion 8 
is ſued out, thoſe creditors who have become ſuch ſince the party Mills, 23 
quitted trade, may come in and ſhare the dividend with thoſe Mod. 159- 
who were creditors before or during the trading, provided they 21 6. 
are not barred by a prior act of bankruptcy. v. Daintry, 1 Sid. 411. 1 Ventr. 29. 

A creditor by bond payable at à future day, having ſued out a Ex parte 
commiſſion of bankruptcy before the time of payment, Lord JON 
Chancellor Parker ordered it to be ſuperſeded becauſe the money E 
was not then due: But this, though good law at the time of the James, ꝛgth 
deciſion, has ſince been altered by the 5 Geo. 2. c. 30. f 22. 1 
which extends to all forts of bonds and ſecurities given on good 61 .. 
coniideration for the payment of money, notwithſtanding the Swaine v. 


preamble ſpeaks only of bonds given for goods in trade. — 7. 
Chilton, v. Whiffen, 3 Wilſ. 17. The ſtatute extends to“ goods ſold on credit. Cockran v. Love, at 


J. P. cor. Ld. Kenyon, 3d June 1790. 


If the debt of the petitioning creditor appears to have been 
contracted ſubſequent to a ſecret act of bankruptcy committed by 
the trader, no commiſſion ought to be granted upon his petition. 


accordingly, where it appeared that a man was a bankrupt in Ja- Toms v. 
v ts | a Mytton, 
” 2 Stta. 744. 


OL. — * D. d mn 


402 | _ Bankrupt. 
nuary 1724, and the debt of the petitioning creditor was a not 
dated in September 1725, it was holden to be a void commiſſion, 

e v. But if a debt originally upon a ſimple contract were extinguiſhed 

2Stra. 1043. by the creditor's accepting a bond after a ſecret act of bankruptcy, 
it thall not operate as an extinguiſhment of the ſimple contract, 
ſo as to deprive the creditor of his right to petition. 

This neceſſity of the petitioning creditor having a legal debt 
due before any act of bankruptcy, ſeems alſo to be tacitly admit. 
ted by the reaſoning of the judges in feveral caſes, where a queſ- 
tion has ariſen, Whether an indorſee of a note given before, but 
indorſed after a ſecret act of bankruptcy, is entitled to be 4 

Er parte petitioning creditor? Such a creditor is allowed to petition, 

IR. becauſe he ſtands in the place of the indorſer, and the debt is not 
2 Will. 135. created by the indorſement, but by the making of the note which 
was before the bankruptcy. The authority of theſe caſes, and 
5 the reaſoning on them, has been acknowledged and confirmed by 
4; + Shy the court of King's Bench, in Bingley v. Madaliſou, in that caſe a note 
B. R. Mich. Was given by the bankrupt in January, and it became due in June, 
Lag = 1783, The act of bankruptcy was in Osber following, and the indorſe- 
Saas bs ment in November. The indorſee of the note was petitioning 
24 creditor, and ſued out the commiſſion. 

It was contended, that at the time of the bankruptcy the 
petitioning creditor had no debt, and therefore the commiſſion 
could not be ſupported. | | 

The court obſerved, that this was a caſe in which the law of Go 
England allowed the aſſignment of a choſe in action. The debt 22 
payable to B. is aſſigned to D. The conſequence is, that the aſ- 

ſignment relates to the original debt, and the aſſignee ſtands in 

his place. That the indorſee always came in under the com- 0 
(a) 2 Will: miſſion, becauſe the indorſement relates to the original debt. 
135. But ſee That it ſtood thus upon principle, and the caſes are clear, ex- 
De Golls v. plicit, and poſitive, and of the higheſt nature. The caſe in the 
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Temp. Til. Common Picas (a) is a ſolemn opinion of the whole court. They 
243. therefore held the commiſſion valid. a 
Brown v. Notwithſtanding the above fat. F. G. 2. has provided a remedy L 
5 againſt maliciouſly ſuing out commiſſions of bankrupt, yet it is hold- 4 
Bonbams en not to take away the common law remedy by an action for da- * 
eaſe, 8 Rep. mages, but that the party may proceed at law to obtain ſuch redreſs 1 
121. for the injury he has ſuſtained, as a jury think he is entitled to. * 
Where a party elects to abide by the remedy afforded by the | 2 
ſtatute, he muſt petition the lord chancellor to have the bond af- « 7 
ſigned to him. It is however in the breaſt of the court where 1 
Ex parte the bankruptcy is a doubtful caſe, and the commiſſion ſuperſeded, r 
ig; i 4z, Either to direct an inquiry before a maſter of the damages ſuſ- WF © o 
tained by the bankrupt, or a quantum damnificarus upon an iflue |} 1 
at law; and after the damages are ſettled, the court may, for the | 
better recovery thereof, order the bond to be affighed. But gt 
where the caſe is attended with any flagrant circumſtances, the Te 
bond will be immediately aſſigned without further inquiry-] 0 


By 6 22. it is enacted, 4 That perfons who have bills, bonds, 
« promiſſory notes, or other perſonal ſecurity for their moneſ» $ 
6% payable | 


— Bankrupt, 
tt payable at a future day, who, by the 7th Geo. i. cap. 31. are 
«> adied to come in = ta Ong and allowed to diſcount ſuch 
« debts, allowing 54. per cent. Wc., may (though diſabled by 
« that ſtatute from taking out a commiſſion) petition for, or join 
« with others in petitioning for any commiſſion of bankrupt.” 

Alſo by $25. it is enacted, 6 That the creditor or creditors 
who ſhall petition for and obtain any commiſſion of bankrupt, 
ſhall be, and is and are hereby obliged, at his, her, or their 
own coſts and expences, to ſue forth and proſecute the ſame, 
until an aſſignee or aſſignees ſhall be choſen of ſuch bankrupt's 
eſtate and effects; and the commiſhoners to be named in an? 
ſuch commiſſion ſhall, at the fame meeting which ſhall be 
appointed for the choice of the aſſignees, aſcertain ſuch 
colts (a), and by writing under their hands ſhall direct and 


and are hereby required to pay and reimburſe ſuch petitioning 
creditor or creditors, ſuch his, her, or their colts and charges 
as aforeſaid, out of the firſt monies or effects of the bankrupt 
that ſhall be got in and received under the ſaid commiſſion; and 
every creditor of the ſaid bankrupt ſhall be at liberty to prove 
his, her, or their debt or debts under the ſaid commiſſion, 
without paying any contribution or ſum of money whatſoever 
« for or on account of ſuch debt or debts.” 


foners. Ex parte Vincent, 24th March 1786. Ex parte Clarke and Coghlan, 29th 
22d March 1790 ; 26th November 1791, Co. Bankrupt Laws, 10. J 


(C) Of the Commiſſioners, their Duty ; and herein 
of the Power they may exerciſe over the Bank- 
rupt, and others, in diſcovering his Eſtate, 


" THE commiſſioners, by the 5 Ges. 2. cap. 39. ſect. 43., before 
« they proceed in the execution of any commiſſion of bank- 
© Tupt to them directed, ſhall each of them take the followi 

* cath. . & ſeoear, that I will faithfully, impartially, and 
60 honeſtly, according to the beſt of my ſell and knowledge, execute the 
federal powers and truſts, repoſed in me as a commiſſioner in a com- 
2 of bankrupt againſt , and that without Favour or af 
« fection, Prejudice or malice, Which oath any two or more of 
* the ſaid commiſſioners are empowered and required to ad- 
* miniſter to each in the ſame commiſſion named and authorized, 
of which they are to enter a memorial ſigned by them reſpect- 
© wely, among their other proceedings.” other remedy. 


If ſufficient evidence is given to ſatisfy the commiſſioners (for E 


are not bound to believe all that is ſworn,) that the party is 
i dankrupt, they declare him a bankrupt generally, to prevent dif- 
Pites about the time when he became ſuch.] 


403 
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ſ (a) This 
direQion, 
that the 
commiſſions 
ers ſhall ſet- 
tle the bill, 
does not 


prevent the 


chancellor, 
upon peti- 
tion, from 
referring it 


order the aſſignee or aſſignees of ſuch bankrupt's eſtate, who is to a maſter 


in chancery _ 
to tax it, if 
upon the 
hearing, 
there ſhould 
appear to be 
reaſonable 
objections 
againſt the 
allowances 


made by the 


commiſ- 


May 1789 


Their com- 
miſhon and 
power is by 
force of the 
ſeveral acta 
of parlia- 
ment which 
ought to be 
purſued, elſe 
they are ſub= 


ject to the 


action of the 
party griev - 
ed ; for he 
hath no 


119. De Golls v. Ward; Ca, Temp. Talb. 243] 
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(2) Though By the 13 Eliz. cap. 7. ſe. 5. © The commiſſioners may call 
lot perſons (e before them, by ſuch proceſs, ways, or means as they think 
examined by proper, any perſon ſuſpected to have any of the bankrupt 
the com- (“ eſtate, &c., in his cuſtody, or to be indebted to him, and upon 
. ec oath, or (a) otherwiſe, examine ſuch perfons of the certainty 
diſcovery of thereof; and by the ſaid ſtatute, if ſuch perſon refuſe to ſwear, 
the fame ( or, being ſworn, (6) diſcloſe not the whole truth, he ſhall for- 
be geg & feit double the value of the goods, to be levied by the fame 
againſt them ſtatute. He that fraudulently demands or detains any of the 


in Chancery. © bankrupt's goods, &c. ſhall forfeit double the value. 


2 Chan, 


Ca. 73. (5) Muſt diſcloſe and anſwer directly to the queſtion put to him. Vent. 324. 


By the 1 Jac. 1. cap. 15., „ They may examine the bankrupt 
cc upon interrogatories touching his lands, &'c. ; and, by the faid 

| cc ſtatute, if he refuſes, &:., they may commit him, Sc. 
{This act And by the 1 Fac. 1. cap. 15. © If any perſon, after warning, 


DE cc refuſes, or comes not before the commiſſioners to be examined, 


withſtand. c., having no excuſe, to be allowed by the commiſſioners at 
ing the ſub- c their meeting, or having warning of any other meeting, of the 


ſequent ſta- ( . , : 
tures. 2Bur, Commiſſioners, appears not before them, having no lawful im- 


1224. 6 pediment tobe allowed as aforeſaid, they may direct their 
The com- 6c warrant, Qc., to apprehend and bring him before them, &c.; 


miſſi . K ; 
mn « orif being before them, he refuſes to be ſworn, or to anſwer in- 


thority un- „ terrogatories, he ſhall be committed to ſuch priſon as the com- 


A «© miſſioners think fit, until he ſhall ſubmit and be examined, &:.” 
perſon ſuſpected to detain effects of the _—_ for not attending to be examined, upon their firſt 


ſummons. Dyer v. Miſſing, 2 Bl. Rep, 1035. 
[But the By the 21 Fac. 1. cap. 19., © The wife of a bankrupt ſhall be 


wife cannot cc examined; and, for not coming or refuſing to be ſworn, Ec, 


b ined ; i 
. „ ſhalt incur the ſame penalty as other witneſſes.“ 


bankruptcy. Ex parte James, 1 P. Wms. 610.] 


Videa Show. By the 1 Fac. 1. cap. 15., “ The commiſſioners, in caſe of te. 


n. cc ſiſtance, may break, or by warrant under their hands and ſeals 
bankrupt's © authorize others to break open any doors, c. where the 
ewn houſe ©& bankrupt or his goods, Cc. are, or are reputed to be.” 

they can F £ 

break open. Quære? [And where goods had been ſent by the bankrupt on board a ſhip to be 
conveyed to his correſpondents abroad, it was holden, that the commiſſioners could not ſeize and take 
them away, without paying the freight. Molloy, 253. Where the party refuſes obedience to the 
commiſſioners warrant, it ſeems, that the chancellor will attach him as for a contempt. Ex par 


Timer, 1 Atk. 136. Fide Molloy, 253. contre ] 


[By 5 G. 2. c. 30. {14., © Upon certificate made under the} 


« hands and ſeals of the commiſſioners, that ſuch commiſſion 1 


« iſſued, and ſuch perſon proved before them to become bank- | 
ce rupt, it ſhall and may be lawſul, to and for all or any of the 


« juitices of his majeſty's court of King's Bench, or Common 


te Pleas, or barons of the court of Exchequer, and to and for all 


<« and every the juſtices of the peace within that part of 20 
45 


« dom of Great Britain called England, the dominion of 


and town of Berwick upon Tweed; and they are hereby © 
66 powered 
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powered and required, upon application to them for that pur- 
oſe made, to grant their warrant under their hands and 


« ſeals, for the taking and apprehending ſuch perſon, and him to 


« 


«c 
«c 


«c 
« 
60 


commit to the common gaol of the county where he ſhall be 
ſo apprehended and taken, there to remain, until he be removed 
by order of the ſaid commiſſioners, or the major part of them, 
by warrant under their hands and ſeals. And the gaoler or 
keeper, to whoſe cuſtody ſuch perſon ſhall be committed, is 
hereby required to take and receive ſuch perſon into his cuſ- 
tody; and forthwith to give notice to one or more of the ſaid 
commiſſioners in the ſaid commiſſion named, of ſuch perſon 
being in his cuſtody, to the intent the ſaid commiſſioners may 
ſend their warrant to ſuch gaoler or keeper, (which they are 
hereby empowered and required forthwith to ſend,) for the de- 
livering ſuch bankrupt to the perſon or perſons named in ſuch 
warrant, who ſhall be thereby authoriſed to convey and bring 
ſuch perſon to the ſaid commiſſioners, in order to ſuch ex- 
amination and diſcovering as aforeſaid. And the ſaid com- 
miſſioners are hereby likewiſe authoriſed and empowered by 
ſuch their warrant, or any other warrant, to take and ſeize 
any of the goods, wares, merchandizes and effects of ſuch 
bankrupt, (the neceſſary wearing apparel of ſuch bankrupt, or 
of his wife or children, only excepted) and any of his books, 
papers, or writings which ſhall be then in the cuſtody or poſ- 
ſeſſion of ſuch bankrupt, or of any other perſon, in any priſon 


or priſons whatſoever z any cuſtom or uſage to the contrary in 


anywiſe notwithſtanding.” 

911. © Provided, That if any ſuch perſon or perſons ſo appre- 
hended and taken ſhall, within the time or times allowed b 

this act for that purpoſe, ſubmit to be examined, and in afl 
things conform, as if he, ſhe, or they had ſurrendered, as 
by this act ſuch bankrupt or bankrupts is or are required; that 
then ſuch perſon ſo ſubmitting or conforming ſhall have and 
receive the benefit of this aCt, to all intents, as if he, ſhe, or 
they had voluntarily come in and ſurrendered himſelf, herſelf, 
or themſelves; any thing, &c.”] | | 

By the ſame ſtat. {$ 16. it is enacted, „ That the commiſ- 
ſioners, or the major part of them, may examine, as well by 
word of mouth as on interrogatories in writing, all and every 
perſon or perſons againſt whom any commiſſion of bankrupt is 
or ſhall be awarded, touching all matters relating to the trade, 
dealings, eſtate, and effects of ail and every ſuch bankrupt 


and bankrupts ; and alſo to examine, in the manner aforeſaid, 


all and every other perſon duly ſummoned before, or preſent 
at, any meeting of the ſaid commiſſioners, or the major part 
of them, touching all matters relating to the perſon, trade, deal- 
ings, cſtate, and effects of all and every ſuch bankrupt and 
bankrupts; and any act or acts of bankruptcy committed by 
him, her, or them ; and alſo to take down or reduce into 
writing the anſwers of verbal examinations of every ſuch bank- 
rupt or other perſon had or taken before them as aforefaid ; 

d 3 &« which 
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[The com- 
miſſioners, 
if they have 
reaſon to ap- 
prehend that 
the bank - 
rupt is male - 
ing away 
with, and 
concealing 
his effects, 
or preparing 
to depart 
the king- 
dom to 
avoid ſur- 
rendering, 
may ſum- 
mon him to 
appear be- 
fore them to 
examine him 
immediate · 
ly ; and, up- 
on his refuſal 
to attend 

to the ſum- 
mons, may 
certify to a 
judge under 
this clauſe. 
Ex parte 
Lingood, 
1Atk. 240.] 


[The power 
of the com - 
mĩ ſſioners to 
examine the 
bankrupt is 
not limited, 
and confined 
within the 
time allowed 
him to ſub- 
mit to be 
examined: 
they may 
compel him 
to make fur- 
ther anſwer 
after that 
time. 2 Bur. 
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406 
(a) If a 


bankrupt, in 


his anſwers to : 


his examin- 
ation, will 
ſwear fully 
and roundly, 


the commiſ- 


ſioners can- 
not commit 
him, altho' 
they may 
diſbelieve it; 
for it is one 
thing, whe- 
ther the an- 
ſwer be true; 
and another, 
whether it 
be ſufficient. 
Ex parte 
Pedley, Tr. 
25G.3.B.R. 
Co. Bank- 
rupt Laws, 
536. As to 
the ſuth- 
ciency of the 
anſwers, ſee 
Miller's 
caſe, 3Wilf. 


420+; and 2 Bl. 


& 17. 


& 18, 


Bankrupt, 


which examination ſo taken down or reduced into writing, the 
party examined ſhall, and is hereby required to ſign and ſub. 
ſcribe; and in caſe any ſuch bankrupt” or bankrupts, or other 
perſon or perſons ſhall refuſe to anſwer, or ſhall not fully (a) an- 
ſwer to the ſatisfaction of the commiſhoners, or the major 
part of them, all lawful queſtions put to him, her, or them 
by the ſaid commiſſioners, or the major part of them, as well 
by word of mouth, as by interrogatories in writing, or ſhalt 
refuſe to fign and ſubſcribe his, her, or their examination 
ſo taken down or reduced into writing as aforefaid, (not having 
a reaſonable objection either to the wording thereof, or other- 
wile, to be allowed by the ſaid commithoners,) it ſhall and 
may be lawful to and for the ſaid commiſſioners, or the major 
part of them, by warrant under their hands and ſeals, to commit 
him, her, or them to ſuch priſon as the ſaid commiſſioners, or 
the major part of them, ſhall think fit, there to remain, with. 
out bail or mainprize, until ſuch time as ſuch perfon or per- 
ſons ſhall ſubmit him, her, or themſelves to the ſaid commil. 
ſioners, and full anſwer make, to the ſatisfaction of the ſaid 
commilhoners, to all ſuch queftions as ſhall be put to him, 
her, or them as aforeſaid, and ſign and ſubſcribe ſuch exa- 
mination as aforeſaid, according to the true intent and mean« 
ing of this act. - | 


Rep, 882, Langhorn's caſe, 2 Bl. Rep. 919. Rex v. Perrot, 2 Burr, 1122+] 

* Provided always, That in caſe any perſon or perſons ſhall be 
committed by the ſaid commiſſioners for refuſing to anſwer, 
or not fully anſwering, any queſtion or queitions put to him, 
her, or them. by the ſaid commiſſioners, by word of mouth 
or on interrogatories, that the ſaid commiſſioners ſhall in 
their warrant of commitment ſpecify ſuch queſtion or quel. 
tions. | P 

« Provided alſo, That in caſe any perſon or perſons committed 
by the commiſſioners? warrant, by. virtue of this or any other 
acts now in force concerning bankrupts, ſhall bring any, habeas 
corpus in order to be diſcharged from any ſuch commitment, 
and on the return of any ſuch habeas corpus there ſhall appear 
any ſuch inſufficiency whatſoever in tie form of the warrant, 
whereby ſuch perſon was committed, by reaſon whereof the 
party might be diſcharged of ſuch commitment, that then it 
ſhall and may be lawful for the court, or judge, before whom 
ſuch party ſhall be brought by habeas corpus as aforeſaid, and 
ſuch court or judge ſhall, and is hereby required, by rule, of- 
der, or warrant, to commit ſuch perſon or perſons to the 
ſame priſon, there to remain as aforeſaid, unleſs it ſhall bc 
made appear to ſuch court or judge, by the party committed, 
that he, ſhe, or they have fully anſwered all lawful queſtions | 
put to him, her, or them by the ſaid commiſſioners; or in caſe 
ſuch perſon was committed for not ſigning his, her, or their 
examination, unleſs it ſhall appear to ſuch court or judge, 


that the party ſo committed had a good and ſufficient "owes 
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Bankrupt, 


« for refuſing to ſign the ſame; and in caſe any gaoler or keeper 
« of any priſon, to whom any ſuch bankrupt or bankrupts, per- 
« ſon or perſons ſhall be committed as aforefaid, ſhall wilfully 
e ſuffer ſuch bankrupt or bankrupts, perſon or perſons to eſcape 


from ſuch priſon, or to go without the walls or doors of the 


« ſaid priſon, until he, ſhe, or they ſhall be duly diſcharged as 
« aforeſaid, ſuch gaoler or keeper ſhall for ſuch his offence, 
« being duly convicted by indictment or information, forfeit 
« 5o0/., for the uſe of the creditors of ſuch bankrupt or bank- 
« rupts.” | | 

(The commiſſioners may examine the bankrupt to all matters 
that are requiſite to a full diſcloſure of his eſtate and effects, and 
the manner he has diſpoſed of them, notwithſtanding ſuch ex- 
amination ſhould ſubject him to penalties, as in the caſe of ſmug- 
gling or gambling, for that is no reaſon why the commiſſion ſhould 
not proceed ; and if the bankrupt has any objection to the queſ- 
tion, he muſt demur to the interrogatories, and the Lord Chan- 
eller will judge of the queſtion upon a petition z or if the bank- 
rupt refuſe to anſwer any queſtion, and the. commiſſioners com- 


mit him, and the delinquent bring an habeas corpus, the queſtion 


muſt be ſet forth particylarly in the return to the habeas corpus, 


that the judges may judge whether it was a lawful queſtion or 


not. 


As the commiſſioners in the commitment of the hankrupt and 
others have but a ſpecial authority, they muſt be careful not to 
exceed it; for an action will lie againſt them, in caſe of an illegal 
commitment. | 

The commitment, therefore, muſt purſue the words of the act 
of parliament, and in this the ſuperior courts have been very 
ſtrict in their conſtruction. A commitment of a bankrupt by 
commiſſioners to priſon, there to remain zil/ he conformed to their 
authority, was holden ill, becauſe the ſtatute empowers them to 
commit in that caſe, till he ſubmit himſelf to be by them ex- 
amined. And the court ſaid, the word conform, inſtead of the 
word ſubmit, was well enough, becauſe it was of the ſame ſenſe 
but, as the commiſſioners had other authorities beſides that of ex- 


amining, and it did not appear but it might require a ſubmiſſion 


to them in other reſpects, and for that, all powers given in re- 
e ol liberty muſt be ſtrictly purſued, the commitment wag 
ad, | | | | 85 

So where a bankrupt was committed for refuſing to be exa- 
mined, and the concluſion of the warrant was, or otherwiſe diſ- 
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By the ſaid 
ſtatute, a 
gaoler refuſ- 
ing to ſhew 
or produce 
ſuchpriſoner 
to a creditors 
forfeits 100l. 


Ex parte 

Mey mor, 

I Ak. 2CO, 

Ee parte 
Bur, 1793, ; 
Co. Bank- 

rupt Laos, 


526, 4 | l 
" 


1 Salk. 348. 
Miller v. 
Seare, 2 
Black. 1144. 


2 Stra. 880. 


Bracy's 
caſe, 1Salk, 
345. 


Holling- 
ſhed's caſe, 
1 Salle. 351. 


charged by due courſe of law, it was holden bad. 214, Raym. $51. S. C. 


Again, a warrant reciting that the bankrupt had been examined 
before the commiſſioners, upon his oath, upon which examination 
he had notoriouſly prevaricated, and therefore that they had 
committed him without bail or mainprize, until he ſhould make 
a full and true diſcloſure of his eſtate and effects, or be other wiſe 
delivered, by due courſe of law, was holden ill; becauſe the com- 
dutment did not purſue the words of the ſtatute. 


Rex v. Na- 
than, 2 Stra. 
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Miller's And, upon the ſame principle, a commitment till the bankrupt 
"hg 2 Fl. ſhall full anſwer make to all ſuch queſtions as fhall be put to him a; 
Sid > Z | 3 | f 

aforeſaid, was conſidered as clearly bad. | 

5 Mod. 39. It has been holden, that a perſon examined before commiſſioners 
of bankrupt is not bound to anſwer any thing which tends to 

Comb. 391. accuſe himſelf ; he is not to anſwer any thing criminal. 

Sed quere? The lord chancellor has power to limit the commiſſioners of 

and wide ex bankrupts, to make particular inquiries, 


Parte Bland, 1 Atk. 205. | 


Ex parte Thus the lord chancellor, upon a petition, limited the examina- 
. tion of a mother to her ſon's trading, but would not reſtrain the 


commiſſ:oners from aſking any queſtion that might be relevant 


thereto. | | 
Bracy's The depoſitions taken before comiſſioners of bankrupts are not 
3 _ of a public nature, but taken by commiſſioners to defend them- 


The cou ſelves; therefore the court will not order a copy of them. 


has refuſed perſons ſummoned before the commiſſioners, a copy of the interrogatories, or their former 
depoſitions. Ex parte Bland, 1 Ack. 205, Bowden v. Dellow. Id. 289. 


Ex parte A queſtion was raiſed,” whether a bankrupt, under examination, 
=> 2 Bl. was protected from arreſts at the time, and ewundo et redeunds ? 
The fact was, that the bankrupt was arreſted upon an extent. 
Lord Hardwicke held, that the king was not bound by the bank- 
rupt acts; therefore that it was merely a queſtion at common 
law : And certainly, at common law, the commiſſioners have no 
authority; and that their authority is not judicial, but mini- 
ſterial. Ft 
Ex parte In a ſubſequent caſe, Lord Henley ſaid, that the commiſſioners 
Stow, 2 Bl. are a court of juſtice, ſufficient for the purpoſe of having their 
Aud ee Witneſſes protected, at leaſt by the court of Chancery, if not by 
acc. ex themſelves; elſe witneſſes would be in a ſtrange dilemma. If 
parte Ker- they do not appear, they are liable to be committed by the court 


«cd 3 for their contempt; if they do, they are liable to arreſts, which 


dee Kinder would be abſurd, and therefore impoſſible.] 


v. Williams, 4 Term Rep. 376. contr. 


By g 20. it is enacted, © That all and every perſon and per- 
& ſons who ſhall, at any time after the time allowed to the 
« bankrupt to ſurrender and conform himſelf as the act directs, 
voluntarily come and make diſcovery of any part of ſuch bank- 
« rupt's eſtate, not before come to the knowledge of the aſ- 
cc ſignees, either to the ſaid aſſignees or to the commiſſioners, or 
& the major part of them, ſhall be allowed 5 per cent., and ſuch 
further and other reward as the aſſignees, and the major part 
ce of the creditors, ſhall think fit to be paid out of the neat pro- 
ic ceed of ſuch bankrupt's eſtate, and the aſſignee or aſſignee 
& ſhall be allowed the ſame in their accounts.” | 

Alſo by 5 21. “ For the better diſcovery of the eflate of a bankrupt, 
& it is enacted, That all and every perſon and perſons who ſhall 
« have accepted of any truſt or truſts, and ſhall wilfully protect 
© 'or conceal any eſtate, real or perſonal, of any perſon or perſons 


« becoming bankrupt, from his, her, or their creditors, and 
Hs £3 | « ſhall 
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Bankrupt. . 


: ſhall not within forty-two days next after ſuch commiſſion ſhall 


iſſue forth, and notice thereof be given in the London Gazette, 
diſcover and diſcloſe ſuch truſt . eſtate, in writing, to one 
or more of the commiſſioners or aſſignees of ſuch bankrupt or 
bankrupt's eſtate, and likewiſe ſubmit him or herſelf to be ex- 
amined by the commiſſioners, in and by the commiſſion au- 
thorized, or the major part of them, if thereunto required, 
and truly diſcover the ſame, ſhall forfeit the ſum of 100ʃ., 
and double the value of the eſtate, either real or perſonal, fo 
concealed, to and for the uſe and benefit of the ſaid creditors, 
to be recovered by aCtion of debt, in any of his majeſty's 
courts of record at Weftminfler, in the name of the aſſignee 
or aſſignees of the ſaid commiſſioners; in which caſe full coſts 


ſhall be allowed to either party.“ 


(D) Of the Aſſignees ; and herein of the Manner 


and Time of chooling them, and Nature of their 
Truſt, 


Y the'5 Geo. 2. cap. 30. C 26. it is enaCted, That where any 

commiſſion of bankrupt ſhall iſſue out, the commiſſioners 
therein named, or the major part of them thereby authorized, 
ſhall forthwith, after they have declared the perſon or perſons, 
againſt whom ſuch commiſhon ſhall iſſue, a bankrupt: or bank- 
rupts, cauſe notice thereof to be given in the London Gazette, 
and ſhall appoint a time and place for the creditors to meet, 
(which meeting for the city of London, and all places within 
the bills of mortality, ſhall be at the Guildball of the ſaid city,) 
in order to chooſe an aſſignee or aſſignees of the ſaid bank- 
rupt's eſtate and effects, at which meeting the commiſſioners 
thall admit the proof of any creditor's debt that ſhall live 
remote from the place of ſuch meeting of the commiſſioners, 
by alfidavit, or (being of the people called Quakers) by ſolemn 
alfirmation; and alſo permit any perſon duly authorized by 
letter of attorney from ſuch creditor, (oath or affirmation 
being made of the due execution thereof, either by an affidavit 
ſworn, or affirmation made, before a maſter in chances, or- 
dinary or extraordinary, or before the commiſſioners viv voce, 
(which oath or affirmation they are hereby reſpectively au- 
thorized to adminiſter,) and, in caſe of creditors reſiding in fo- 
reign parts, ſuch affidavits or ſolemn affirmations to be made 


before a magiſtrate where the party ſhall be reſiding, and 


mall, together with ſuch creditor's letter of attorney, be at- 
teſted by a notary publick,) to vote in the choice of an aſſignee 


or «ffignees of ſuch bankrupt's eſtate and effects, in the place 


and ſtead of ſuch creditor; and the commiſſioners, or the 


major part of them authorized, ſhall aſſign over ſuch bank- 


rupt's eſtate and effects unto ſuch perſon or perſons as the 
6 „ major 
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By 5 Geo. a. 
c. 30. Y 279 
no creditor, 
or any on 
his behalf, 
to have a 
vote in the 
choice of an 
aſſignee, un- 
leſs his debt 
amounts do 
101.— 
Commiſ- 
ſioners upon 
the day for 
chooſing af 
fignees are 
not to ex- 
mine Criti. 
cally into 
the debt, but 
to admit 
creditors fop 
what they 
ſwear is due 
to them, as 
they are lia - 
ble to an ac- 
count after - 
wards. 

1 Atk. 68. 
[But if any 
obvious ob- 
jection ap- 
pears to the 
debt, It is 
the conſtant . 
practice to 
fatter the 
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creditor only 
to claim till 


he makes 
out his de- 


mand to the 


fatisſaction 
of the com 
miſſioners. 
I. 71 . 

(2) There- 
fore one cre- 
ditor, if his 
debt be ſuf- 


Bankrupt, 


major part (a) in value of ſuch creditors, according to the fe. 
veral debts then proved, ſhall chooſe as aforeſaid, and the af. 
ſignee or aſſignees ſo choſen ſhall be obliged to keep one or 
more diſtinct book or books of account, wherein he or they 
ſhall duly enter all ſum and ſums of money, or other effe; 
which he or they ſhall have got in or received out of the faid 
bankrupt's eſtate 3 to which book or books of account eve 
creditor, who ſhall have proved his or her debt, ſhall at al 
ſeaſonable times have free reſort, and inſpect the ſame as often 
as he or ſhe ſhall think fit.” 


gcjently large, may chooſe himſelf affignee.] 
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By $ 3o. it is further enaQted, & That it ſhall and may be 
lawful for the commiſſioners, or the major part of them, az 
often as they ſhall ſee cauſe, for the better preſerving and 
ſecuring the bankrupt's eſtate, immediately to appoint one or 
more aſſignee or ailignees of the eſtate and effects, or any part 


thereof, which aſſignee or aſſignees, or any of them, ſhall or 


may be removed or diſplaced at the meeting of the creditors, 
ſo to be appointed as aforeſaid, for choice of aſſignees, if they, 
or the major part in value of them (whoſe debts reſpeCtiyely 
amount to 1014. or upwards) then preſent, and of ſuch perſons 
duly authorized, ſhall think fit; and ſuch aſſignee or aſſignees 
as be ſo removed and diſplaced, ſhall deliver up and aſſign al 
the eſtate and effects of ſuch bankrupt which ſhall have come 
to his or their hands or poſſeſſion, or which ſhall have been 
aſſigned by the ſaid commiſſioners, as aforeſaid, unto ſuch 
other aſſignee or aſſignees who ſhall be ſo choſen by the 
creditors as aforeſaid; and all the eſtate and effects of the 
bankrupt which ſhall be delivered up or aſhgned ſhall be, to al 
intents and purpoſes, as effectually and legally veſted in ſuch 
new aſſignee or aſſignees, as if the firſt aſſignment had been 
made to him or them by the ſaid commiſſioners ; and if ſuch 
firſt aſſignee or aſſignees ſhall refuſe or neglect, by the ſpace of 
ten days next after notice given of the ſaid choice of ſuch new 
aſſignee or aſſignees, and of his and their conſent to accept of 
ſuch aſſignment, ſignified to the firſt aſſignee or aſſignees, by 
writing under his or their hand or hands, to make ſuch aflign- 
ment and delivery as aforeſaid, every ſuch firſt aſſignee or al- 


ſignees ſhall reſpectively forſeit the ſum of 200/., to be divided 


and diſtributed amongſt the creditors, towards ſatisfaction of 
their debts, in ſuch manner as the eſtate of the bankrupt is or 
ought to be divided and diſtributed; and to be recovered by 
action of debt, bill, plaint, or information, in any of his 
majeſty's courts of record at Weſtminſter, by ſuch perſon ot 
perſons, as ſuch the major part of the commiſſioners autho- 
riſed as aforeſaid ſhall appoint to ſue for the ſame, with full 


colts of ſuit, wherein no privilege, protection, or wager in 


law, or more than one imparlance ſhalt be allowed. 


« And (6 31.) whereas it may be found neceſſary, that as well 
aſſignments of bankruptsꝰ eſtates already made by demie 
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« as aſſignments hereafter to be made purſuant to the choice of afigbees, 


« creditors, ſhould be vacated, and a new aſſignment or aſſign- 
« ments be made of the debts and effects received and not diſ- 
« poſed of, by the then aſſignees, to other perſons to be choſen 
« by the creditors, as aforeſaid, it is enacted, That it ſhall and 
« may be lawful to and for the lord chancellor, lord keeper, or 
« commiſſioners of the great ſeal, upon petition of any creditors, 
« to make ſuch order therein as he or they ſhall think juſt and 
« reaſonable z and in caſe a new aſhgnment ſhall be ordered to be 
« made, as aforeſaid, that then ſuch debts, effects, and eſtate of 
« ſuch bankrupt ſhall be thereby effeCtually and legally veſted in 
«ſuch new aſlignee or aſſignees; and it ſhall and may be lawful 
« for him and them to ſue for the ſame, in his or their name or 
« names, and to difcharge any action or ſuit, or to give any ac- 
« quittance for ſuch debts, as effeCtually, to all intents and pur- 
« poſes, as the aſſignee or aſſignees in the former aſſignment 
might have done in caſe no new aſſignment had been made; 
© and that the ſaid commiſſioners ſhall cauſe publick notice to be 
« giyen in the two London Gazettes that ſhall immediately follow 
© the removal of ſuch aſſignee or aſſignees, and the appointment 

of ſuch other aſſignee or aſſignees as aforeſaid, that ſuch aſſig- 
« nee or aſſignees is or are removed, and ſuch other aſſignee or 
« afignees appointed in his or their ſtead; and that ſuch perſons 
« as are indebted to the ſaid bankrupt's eſtate, do not pay ſuch 


debt or debts to ſuch aſſignee or aſſignees as ſhall be removed as 
« aforeſaid.” _ | „ 


Rad 


10 


that ſome of 
the creditors 
lived at a 
diſtance, and 
had not an 
opportunity 
of being pre · 
ſeat at their 
election: a 
want of ſub. 
ſtance or in- 
tegrity is the 
true ground 
on which to 
make ſuch 
an applica- 
tion. Ex 
parte Greg« 
nier, 1 Atk. 
9. If the 
aſſignee be- 
comes bank 
rupt, hemay 
be removed. 
Ex parte 
Newton, 

1 Atk. 97. 
Or if the 
commiſ. 
ſioners act 
improperly 
at the time 
of chooſing 
him. Vin. 


Abr. tit. Creditor and Bankrupt, (O), pl, 3. When an aſſignee is removed, he muſt join with the 
ol! athyree, and the commiſſioners in making an aſſignment to the new aſſignee. Ibid. And where an 
wignde is removed on account of his own bankruptcy, Lord Hardwicke was of opinion, that he and his 
alipnees muſt join with the commiſſioners in executing an aſſignment to the new aflignee. 1 Atk. 97] 


[4 32. © Before the creditors ſhall proceed to the choice of aſ- 
« ſignees of any bankrupt's eſtates, the major part in value of the 
* ſaid bankrupt's creditors then preſent ſhall, if they think fit, 
% direct in what manner, how, and with whom, and where 
the monies ariſing by, and to be received from time to time, 
out of the bankrupt's eſtate, ſhall be paid in and remain until 
the ſame ſhall be divided amongſt all the creditors as by this 
at is directed; to which rule and direction, every ſuch aſſig- 
nee and aſſignees aforeſaid to be choſen ſhall conform, as often 
as 1001. ſhall be got in and received from ſuch bankrupt's 
eſtate, and ſhall be and are hereby indemnified for what they 
ſhall do, in purſuance of ſuch direction of the ſaid creditors.” 
Aſſignees are in the nature of truſtees; and where they employ 
n agent to receive or pay money, who abuſes their confidence, 
they muſt, like other truſtees, anſwer over to the ceſtuy que truſts, 
But (a) when they employ an agent, either from neceſſity, or con- 
formably to the common uſage of mankind, they have been holden 
not liable, provided they have uſed due precaution in the choice 
of the per{on employed. RE - 

From their being conſidered as mere truſtees, it follows, that 
each is ſeparately anſwerable only for what he receives; and the 

| | negligence 
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{a) But Ld. negligence of (a) one ſhall not hurt any of the others, provided 
N ee be not at all privy to any private and perſonal agreement entered 
the inſertion into by their co-allignee, | 


of the words © jointly and ſeverally” in the aſſignment, for the ſecurity of each affignee. 1 Atk, 90 


can v. Real, Another conſequence is, that payment of a debt to one aſſignee 
3 Atk. 695. will not be good. ; 


Primroſe v. If an aſſignee becomes inſolvent, and has applied any of the 


money received by him in that capacity to his own uſe, the com- 
miſſioners are to be conſidered as ſpecialty creditors, becauſe the 
commiſſioners executed a counterpart of the aſſignment to them; 
and the agreement, being under hand and ſeal, makes it in the na- 
ture of a ſpecialty debt, and therefore they may come upon hiz 
real eſtate. 5 
Ex parte It is the duty of the affignees to ſell all the bankrupt's property 
pu uf = as foon as it can be done with advantage; and, if they neglect to 
2790, Co, diſpoſe of it, the chancellor, upon petition of a ereditor, vil 
Bankrupt order a fale, notwithſtanding the aſſignees ſhould be defirous of 
Lotos, 325+ keeping the eſtate, as conceiving it to be more beneficial for the 
creditors than a ſale. + 
Brown v. The creditors and aſſignees ſtand in the place of the bankrupt, and 


Jones: are ſubjeCt to the ſame equity, and bound by all acts fairly done 


x Atk. 138, 


Tyrrell v. by him; for although the court will favour creditors as much as 
Hope, they can, it muſt be where they have a ſuperior right to other 
1 a1 562. perſons. 

Davin, If a ſettlement is made before marriage, though without a por- 
x Vez. 33:+ tion, it will be good againſt the aſſignees; for marriage. itſelf is a 
— * conſideration, and it is equally good if made after marriage, pro- 


Vern. 286. vided it be upon payment of money as a portion, or a new addi- 
Co. 1255 tional ſum of money, or even an agreement to pay money, if the 
ige money be afterwards paid purſuant to the agreement. 


Ex parte So if a perſon give a bond for a ſum of money as a marriage 


| tor the bond, and the aſſignees cannot be relieved againſt it. 
Tyrrell v. Where the bankrupt himſelf, from the circumſtances of the 
4 y 56. caſe, would be conſidered as truſtee for another, his aſſignecs 


Ex parte will be looked upon in the fame light. 
Byas, 1 Atk. 124. 


Ex parte If the wife of a bankrupt prior to her marriage was entitled to 


f ee a truſt eſtate, the aſſignees of the huſband are not entitled to the 
„ Bank- 


rupt Laws, Property without making a ſettlement on the wife. | 
330. 1 Atk. 192. S. C. Grey v. Kentifa, 1 Atk. 280. Worrall v. Marlar, Buſhnan v. Pt 
1 Cox's P. Wms 458. 1 


nt 6 v. But if the huſband, or his general aſſignees, (who ſtand exattly 
P. W. 639. in the ſame ſituation,) can get poſſeſſion of the wife's proper 


„Adams v. Without the aid of equity, it ſeems doubtful, whether the cour 


Pierce, 3P. will interfere to aſſiſt the wife. 
W. 11. Wil. 


lats v. Cay, 2 Atk. 67. Jewſon v. Monlſon, 2 Atk. 420. 

| Where a mortgage is made on a leaſe pledged by a bankrupb 
Ruffel v. , * . * . ut es 
Rufell, 1 equity will ſupply a defect in the conveyance againſt the allignees. 
Brown, Ch. Rep. 269. Tazlor u. Wheeler, 2 Vern. 564. | if 


portion, and the marriage take effect, it is a good conſideration | 
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If there is a cuſtom in the country that half- a- year's rent mould Buckley v. 


become due on the day the tenant enters upon the premiſes, the 
aſignees are bound by it, notwithſtanding the tenant had com- 
mitted an act of bankruptcy before he took the premiſes, and 
made the agreement to pay half-a-year's rent in advance. 

If a leflor covenants with his leſſee and his aſſigns to renew his 
leaſe, and the leflee becomes a bankrupt, equity will not compel 
the leſſor to renew in favour of the aſſignees. | 

The ſtatute of limitations will run againſt the aſſignees from 
the time of the original promiſe to the bankrupt. v. Manley, 


So where in an action brought againſt the defendant by 
an aſſignee, he pleaded the ſtatute of limitations; the court 
reolved that the ſtatutes of bankrupts transfer the right to 
the aſſignee, but it is no more than the old right which 
the bankrupt had before he had committed any act of bank- 
ruptcy, and therefore the aſſignee mult take it in the ſame plight 
and condition as the bankrupt himſelf had it; and that the ſta- 
tute of limitations was a bar. | 

Where a creditor before bankruptcy agrees to take leſs than 
his debt, ſo that it be paid preciſely at the day, and the debtor 
fails of payment, he cannot be relieved ;- and if the debtor be- 
comes bankrupt, the aſhgnees will not be entitled to bind the 
creditor by his compoſition, but he has a right to prove his whole 
debt. 

It is the duty of the aſſignees to make a dividend as early as 
poſſible after the time given by the ſtatute, for creditors to come 
in and prove their debts: And if they neglect making a dividend, 


and keep the money in their own hands, they will be liable to 
intereſt for it.] 


Taylor, 2 
T 


erm. Reps 


600. 


1Ch. Ca 71. 


A ſhbrooke 
Comb. 70. 


Crey v. 
Bendiſh, 
Caſes in 


Equity, 171. 


3p. W. 144. 


Ex parte 
Bennet, 


2 Atk. 528. 


Ex parte 
Lane, 1Atk. 
90. Treves 
V. Town- 
ſhend, In 
Canc. Nov. 


17, 1783. Co. Bankrupt Laws, 344 


(E) Of the Creditors, who are ſuch; and herein 
of proving their Debts. 


B* the 21 Jac. cap. 19. $9. «„ The commiſſioners may exa- 

mine upon oath, or by other ways, any perſon for the diſ- 
* covery of the truth of debts owing to ſuch creditors as ſeek re- 
lief; and creditors by judgment, ſtatute, recognizance, ſpe- 
* cialty, or other ſecurity, or having no ſecurity, and having 
* made attachments in London, or other place, by cuſtom, of the 
goods of the bankrupt, whereof there is no execution or ex- 
tent ſerved upon any lands, Ec. before he become a bankrupt, 
* ſhall be relieved for no more than a (a) ratable part of their 


© Juſt debts, without reſpe& to any penalty in any judgment, 
* ſtatute, c.“ | | 


for their juſt debts ; and the reaſon 3s, becauſe, from the act of bankruptcy, all the bankr 


veſted in the 
before whom 


} 
{ 


(a) Credit- 
ors, upon 
what ſecu- 
rity ſoever 
they be, 
come in all 
equal, unleſs 
ſuch as have 
obtained 
actual exe- 
cution be- 
tore the 


bankruptcy, 
or h 


ave 


taken pledges 
upt's eſtate is 
commiſſioners, who are eſtabliſhed as courts of juſtice touching the bankrupr's eſtate, and 
the creditors muſt authenticate their debts, in order to receive their dividends ; and there- 


dre they muſt equally admit all perſons to make proof of their debts 3 but ſuch as have pawns or mort+ 


es have a property in che thing ſo pledged, precedent to the tranſlation cf the property to the com- 
md * 


3 


* 8 

414 Bankrupt. 
miſſioners; in which cafe they have only an equity of redemption, and are in no better condition tha 
the bankrupt himſelf. {When a creditor comes to prove his debt, he is obliged to ſwear, whether bs 
Has a ſecurity or not; and if he has, and inſiſts upon proving, he muſt deliver it up for the benefit of 
His creditors; x Atk. 105.; unleſs it be a joint ſecurity from the bankrupt and another perſon; in 
which caſe he may come in for his whole debt under the commiſſion, without being compelled wa. 
Jiver up the joint-ſecurity, as be is entitled to recover what he can from the co- ſecurity, and take his 
dividend upon the whole of his demand upon the bankrupt's eſtate, provided he does not receive more 
than 20s. in the pound on the whole. Ex parte Bennet, 2 Atk. 528. When, therefore, a creditor 
has a mortgage, or other pledge, which he apprehends is not equal to the payment of his debt, he mus 
apply to the Chancellor to have the pledge ſold, and that he may be admitted a creditor for the refidue ; 
and the commiſſioners may direct the ſale to be before them, or by publick auction. Ex parte Coming 
2oth April 1790. Co. Bankrupt Laws, 149. Bonds, bills of exchange, and other tn ſecurities, 
pledged or depoſited with a creditor, may be directed to be ſold before the commiſſioners in the fams 
manner as an eſtate. Ex parte Hillier, 19th July 1788. Ibid. If a debtor, by way of collateral fe. 
curity, deliver a bill of exchange or promiſſory note to his creditor, without his name appearing on the 
Paper, it muſt be diſpoſed of as a pledge, and the produce applied to reduce the debt, the refidue only 
of the demand being proveable under the commiſhon. Ex parte Smith, 19th Dec. 1784. Lid. Where, 
indeed, a perſon takes a bill without the name of the party from whom he receives it, it may be 
pledge, or a purchaſe, according to the agreement of the parties. If It is taken as a pledge, if muff be 
1old ; but if as a purchaſe, it liquidates the debt to the full amount of the bill. Ex parie Whitter, 6th 
Feb. 1790. Ex parte Roberts, 21 June 1789. Ex parte Smith, 18th Nov. 1789. 1d. 1 50. Bank of 
England v. Newman, 1 Ld. Raym. 442. Where a creditor has two demands, one proveable under the 
commiſſion, the other not; he may apply his ſecurity, in the firſt place, to reduce that demand which it 
not proveable. Ex parte Howard, 14th June, 1790. Ex parte Arkley, 26tiz Nov. 1791. Co. Bank 
rupt Laws, 150. 153+] | i 17 


Chapman v. If A. ſells lands to B., who afterwards becomes a bankrupt, and 
1 part of the purchaſe-money 1s not paid, A. ſhall not be obliged to 
257 come in as a creditor under the ſtatute of bankrupt, but the land 
ſhall ſtand charged with the money unpaid, though there be 

no agreement for that purpoſe. | 


Co. Bank- Corporations uſually appoint a clerk or treaſurer, who is the 
ruht Laws, perſon to prove debts due to them; he muſt, howevet, produce 
. his appointment under ſeal to the commiſſioners. EE 

Ex parte If the bankrupt's eſtate is in arrear for taxes, the collectot 


3 ſeems the proper perſon to prove the debts, and he ought to pro- 

ere are duce his appointment, that the commiſſioners may judge of the 
two collect- legality of it: But if the collector himſelf ſhould become bank- 
ors, who d. rupt, having received the taxes from the inhabitants, but not paid 
vide the mo- 5 3 R R 

received O ver, o 0 inhabitants ma rove or 

voy the money over, one of the inhabitants may prove for himſelf 


between and the reſt. 
them, and ; 
one of them becomes bankrupt, the other ſhall prove, on behalf of the pariſh, the whole ſum remain- 


ing in their hands not paid over. Ex parte Moggeridge and Clarke, 4th Feb. 1790. Co. Bahruft 
Laws, 156. | 
Ex parte The privilege of creditors to come in and prove their debts, 
Groom, 1 and bankrupts to be diſcharged therefrom, is ſaid to be co-extens 
= . five and commenſurate. However, the court will not abſolutely 
3 ſtop a creditor from bringing an action, but put him to his election; 
1 Atk. $3. and ſhould he elect to proceed at law, he will ſtill be allowed to 
prove his debt, for the purpoſe of aſſenting to or diſſenting from 
the certificate, which permiſſion is abſolutely requiſite to 
Ex parte his remedy at law of any avail; for ſhould the bankrupt procure 
Capot, 1 his certificate, he will be thereby diſcharged from that action, 46 
At. 220. Fell as from all debts contracted before the act of bankruptcy. 
Ex parte Where a creditor has proceeded at law, before he applies 9s 


Williamſon, * . itted 
1 Atk. $3. Prove his debt under the commiſſion, he ought not to be perm 


Some doubts to prove without relinquiſhing his proceedings at law, — 


or 


or. 
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order from the Great Seal, for the purpoſe of ſignifying his aſſent have been 
to, or diſſent from, the certificate. E encanta; 


er ht of this ; but 
fit of ſee ex parte Botteril, 1 Atk. 109.5 where the commiſſioners refuſed, 
+ But the circumſtance of a creditor proving his debts previouſly Ex parte 
wh to proceeding at law againſt the bankrupt, does not amount to a OP 
2 concluſive election to take under the commiſſion, for a ereditor x, pate 
e mu has been ſuffered to make his election of proceeding at law, Lindſay, 
er againſt the bankrupt himſelf, after having proved his debt, and re- 2 
2h ceived two dividends, upon condition of refunding what he had _ 
e ſame received. But the cafe, perhaps, might be different, if the cre- 1 Atk. 229. 
bee 8 ditor had in view the charging a third perſon, as the ſecurity, or the 
ve only bail of the bankrupt. _. EA 
Where, | Therefore, where a creditor had proved his debt, and ſigned an Aylett v. 
+I agreement to permit the bankrupt to keep his houſe fill open for trade, 2 Bl. Rope 
ter, 6th and to make him an annual allowance; and the bankrupt afterwards 1315. 
Bank of deſerted his houſe and abſconded; upon which the creditor pro- | 
oe ceeded to fix the bail, and ſerved execution upon them: The 
ö. Bank- court ſaid, there were ſome inſtances, in which the court of 
Chancery permits a creditor to do certain acts, ſuch as proving 
1 his debt, and voting for aſſignees, without binding him to come 
Fo in under the commiſhon, and renounce His legal remedy. But 
cir the creditor here has gone much farther, he has made his election, 
ie land has acquieſced under the commiſſion, and ſhall not, on a ſubſe- 
ere be quent unforeſeen event, at the diſtance of a twelvemonth, deſert 
628 tie commiſſion, and come upon the bail by ſurprize, | 
os The being choſen afignee, will not prevent the creditor from Ez parte 
, ſuing the bankrupt at law if he has not proved his debt, for in Per 
oled that caſe, he can only be conſidered as a creditor at large; and Ke 
to hiv even if he has proved his debt, and choſen himſelf aſſignee, he Der 
gs” may ſtill elect to proceed at law, and be diſcharged as a creditor 1 Atk. 222. 
W under the commiſſion. 5 ; | 
= mef | If a creditor, at the time the commiſſion iſſues, has the bankrupt Ex parte 
himſelf n execution, he may prove his debt under the commithon, and ps 24 
dect to diſcharge the bankrupt. But if, after the commiſſion has gr 775" 
i iſued, a creditor proceeds at law againſt the bankrupt, and takes Warder, 228 
8 lis body in execution, it is a concluſive election, and he will not 2 2 
2 be entitled to prove ſo as to receive a dividend, although he — 
: would afterwards diſcharge” the bankrupt out of cuſtody. | Dec. 1790. 
ir debts, Ex parte 
o- exten. Rattray, roth Auguſt 1791. Ex parte Biſſon, 23d March 1792. Creditor having taken bankrupt in 
0 ate! Necution, ſubſequent to the commiſſion, afterwards releaſed him, and was permitted to prove: Debt 
* erpunged. So ex parte Hewitt, 21ſt Jan. 1789. Co. Bankrupt Laws, 160, 1; 2, 3. 
—— If a creditor is procecding at law, the bankrupt is entitled by 
ting from Petition to put the creditor to his election, either to abide by me”. 
8 commiſſion and wave the proceedings at law, or relinquith all Ex parre 


t procure benefit under it; but whether the creditor can be compelled to Hopkins 
\Ction, 3b elect before a dividend, ſeems to be ſomewhat unſettled : though 36 Jon 


the mog a A $ 1790. 1Vee. 

uptey. modern determinations, ſupported by ſome of an earlier date, Jun 508 

applies i aye moſtly put him to his election before a dividend, provided _ W | 

ermitte © application was not made before he had a reaſonable time of Tæus, 163. 
unlels by mining into the bankrupt's affairs, | 4, 5» 


order | If 


416 Bankrupt, 


Ex parte If a creditor has demands upon the bankrupt of diſtinct nz. 
** tures, or in different rights, he is at liberty to prove one under 
klo. zo. the commiſſion, and proceed at law for the recovery of the other. 
Ex parte Therefore, where a bankrupt had borrowed 100/. upon bond of 
„ e ., 2 near relation, who had arreſted him upon the bond and charged 
5 him in execution; and had another demand ſor a year's rent, 
which he offered to prove under the commiſhon, but would 
not wave his execution upon the bond debt; and. the commil. 
ſioners, therefore, refuſed to admit him to prove: Lord Hard. 
wicke ſaid, that though it was a hard caſe upon the bankrupt, yet, 
as the debts were entirely diſtint, he ſhould be allowed to 

rove. 
Es parte - So, on a petition ex parte Matthews, where it appeared that 


Matthews, Mr. Gary had proved a debt under the commiſſion in right of his 
2 Ack. 817. wife, amounting to 5000/., being her fortune under a mar- 
Triage ſettlement, and alſo brought an action at law in his own 
right for a debt due to him for goods fold and delivered; 
the Lord Chancellor obſerved, the court would never ſuffer 3 
creditor to ſplit a demand, and prove part under the commiſſion, 
and proſecute at the ſame time a bankrupt for the remainder at 
law. But that in this caſe there are two remedies and different 


rights; and he even thought he might have done it, if the debts 


had been both in his own right. Suppoſe, one debt had been 
due to Mr. Gary by bond, and another upon an account cur- 
rent, and he had brought a bill here for the account, and 
an action at law upon the bond; theſe are two diſtinct things, 
and therefore the court will let him go on, both in law and. equity, 
If indeed, he was to bring a bill in equity for an account cu. 
rent, and an action at law for a particular item in that account, 
the court would, in that caſe, oblige the plaintiff to make an 
election. | 
If an executor becomes bankrupt, as he acts in auter droit, lis 
{; 5 bankruptcy does not take away the legal right of executorſhiy, 
oi. z nor does the commiſſioners” aſſignment affect the teſtator's allets 
parteLlewel. except as to ſuch beneficial intereſt, as the bankrupt may himſel 
In, in the be entitled to. But though a bankrupt executor may ſtrictiy be 
matter of . . . 
William the proper hand to receive the aſſets, yet if his aſſignees have re- 
Moſeley, a ceived any of the property, a court of equity will for the beneli 
* of creditors and legatees appoint a receiver, with whom the af 
ug. 10, ere > 
1784. ſignees ſhall account. And the court will do fo upon petition 
Ex parte As bankruptcy does not affect the right of an executor, 8 
pj 2 Br. ſtrictneſs, he is himſelf the proper perſon to be admitted to proſe 
e ws againſt his own eſtate ; which is not incongruous, as he does it il 
Brook*, 1ſt auter droit, and the danger of embezzlement may be prevented 
gong 1793s by ordering the dividend to be paid into court: and this wore 
If the oro. in a Caſe where the petitioner was a creditor of the bankrupt's fe- 
perty be con- tator to the amount of 286/.: part of the effects of the deceaſed, 
fide.abie, to the amount of 432/., were in the bankrupt's hands; and, dt 


Lora Thur- ip" : - : : F 
Jow ſaid, he petition to be permitted to prove this demand againſt the bank 


Ex parte 


would not Tupt's eſtate, Lord Thurlow ordered that the bankrupt, as _ 
_ proceed zu. tor, ſhould be admitted a creditor under the commiſſion iſſue 
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Bankrupt. 


apainſt lim for the ſum of 4321. 7s. 1 4 d., in the petition men- 
tioned, and that the aſſignees ſhould pay the dividends into the 
bank, in the name, and with the privity of the accountant-genetal, 
in truſt in the matter of A. B. the bankrupt; ſubject to further 
order. | | | 

A creditor by an annuity, where the. annuity is merely perſonal; 
is entitled to come 1n under the commiſſion, provided the penalty 
of the bond be forfeited (a) prior to the bankruptcy. In order to 
prevent, on the one hand, the injuſtice of admitting him tv 
prove only the arrears accrued due before the bankruptcy, and; 
on the other, the great inconvenience that would enſue if the an- 
nuity ſhould be received from time to time as an accruing debt 


on the eftate, a value is ſet upon the annuity, and he is admit- 


ted a creditor for the ſum at which it is valued: 


417 
2 P. Wms. 
547+ 


Ex parte 
Artis, 

2 Ves. 490. 
Ex parte 

Le Compte, 
1 Atk. 2 51. 
Perkins v. 
Kempland, 
2 Bl. Rep. 
1106. 

(a) If a for- 


feiture has 


been incurred, no act of the annuitant ſhall amount to a waver of it, for it is for the benefit of both 


parties that it ſhould be ſo. Wyllir v. Wilkes, Dougl. 52 3. 


If the atinuity is ſecured by a deed of covenant, and a bond is 
likewiſe given as an additional ſecurity, which is forfeited for 
non-payment before the bankruptcy the creditor, in that caſe, is 
not obliged to prove under the commiſhon, but may proceed at 
hw for the breach of coyenant, notwithſtanding the bankrupt has 
obtained his certificate, 


An apprentice can come in as a creditor only for the ſum re- 
maining due, after deducting for the time he has lived with the 
bankrupt. It is uſual, indeed, for the commiſhoners to recommend 
it to the creditors to allow him a groſs ſum out of the eſtate, for 
the purpoſe of binding him to another maſter; but this, though 
equitable and juit, is not what he is entitled to de jure, nor, of 
courſe, what the court can order. | b 
A petition was preferred on the part of a daughter, to be let in 
48 a creditor on the eſtate of her father, a bankrupt, for the money 
lie had received from the managers of the theatre on her account, 
offering an allowance thereout for living with, and being main- 


Fletcher v. 
Bathurſt, 
Vin. Abr. 
tit, Creditor 
and Bank- 
ruft (I), pl. 
4. 4 Burr, 


2446. Cottrel v. Hooke, Dougl. 93. 


Ex parte 
Sandby, 

I Atk. 149. 
Barwell v. 
Ward, 

I Atk. 261. 


Ex parte 
Macklin, 
2 Vez. 675. 


tained by him, during her acting on the ſtage. It was alleged on 


ler part, that the court is fo far from giving the father all the 
earnings of the child, that it will not ſuffer the father to be eaſed 
of the maintenance of a child who has a fortune; but will let the 
whole intereſt accumulate, and the father maintain the child, 
unleſs unable to do ſo. : | 

Lord Chancellor Taid, he was under ſome difficulty for the 
lake of the precedent; for it is true that this queſtion is the ſame 
48 it would have been between the daughter and the father, if he 


had not been a bankrupt, and could anſwer to an action for himſelf; 


Whether after all this tranſaction the daughter could in an action 

ae recovered againſt the father all this money, as money had and 
received to her uſe ? He ſaid, it might be dangerous in London to 
lay it down as a general rule, that if a father having ſeveral chil- 


dren, who earn money which he receives, hecomes bankrupt, 


frery child can come in and claim his debt for that money ſo had 


and received while they lived together, and were part of his 
Vo, I. "LK < family. 


— — — — —__ — 


28— — Dao — 
BOD OT on DE oe a cot > 2 
. Ee —ů— — = 
LT = = - SS — 
— 5 COR EN — — — 
W ——:. EG — 


. 

ot ons 

— — 
—— — —— 


PRI 
— 


rag nary Corner TEES 
ow. RA — — —. == $A. 2 3 
ate Nee 


family. A father frequently ſends out his ſon to work as journey. 
man, and his earnings are taken to be the father's. Here, faid 
his lordſhip, the father, mother, and daughter were all actors, and 
lived together; the father received the whole. It is extraordina 
to ſay, that after a length of time this ſhall be all called back 
becauſe of an act of bankruptcy. He referred it therefore to the 
commiſhoners to inquire, how much the father received to the 
| child's uſe, unleſs as to fo much as was a covenant with the 
daughter herſelf. But, to avoid the expence of an account, it waz 
agreed that the petitioner ſhould be admitted as a creditor for a 
particular ſum ; but no allowance to be made for maintenance. 
A landlord having a legal right to diſtrain goods while they 
remain on the premiſes, the iſſuing of à commiſſion of bankrupt 
1 Atk. 102, againſt the tenant, and the meſſenger's poſſeſſion of the goods of 
193,104 the tenant, will not hinder him from diſtraining for the whole 
rent in arrear ; for it is not ſuch a cſfodia legis as an execution; 
and even there the law allows the landlord a year's rent. And 
though, by the aſhgnment by the commiſſioners of the bankrupts 
eſtate and effects, the property of the goods is changed, yet the 
aſſignees take them ſubject to every thing which they are ſubject 
to in the hands of the bankrupt; and while upon the premiſes 
they remain liable to be diſtrained. | 
1 Alk. 102. But if the landlord neglects to diſtrain, and ſuffers the goods 
to be ſold by the aſſignees, he can only come in with the reſt of 
the creditors pro ratd. | 


Ex parte A commiſſion 1Tued againſt A. who was a tenant of B., and owed 
Grove, . : > 2 
. him twelve year's rent. B., the landlord, came in and proved 


his debt under the commiſſion, and the affignees ſold the whole 
goods to Greve the petitioner, who lived in the tenant's houſe. 
The landlord three years after proving his debt, diſtrained upon 
thoſe goods as being {till upon the premiſes. | 
See Ex parte Lord Hardwicke, upon the ſecond hearing of the petition, deter- 
Devine, and . 

Mary tis mined, that the vendee of the goods under the aſſignees was en- 
wife, x3th titled to the goods; and ordered, that the proceedings of the 
Jop- 3 landlord ſhould be reſtrained, and confined him to his remedy 
ee Lazes, under the commiſſion. 

221. Bradyll v. Ball, x Br. Ch. Rep. 427. S. P. | 

Co. Bank- It is ſtated in 1 Alk. 103., that a mortgagee of a bankrupt's 


rupt Laws, eſtate, although he pays the arrears of rent that is due to the 


wh bankrupt's landlord, ſhall not be preferred to the creditors under 
the commiſſion, unleſs he applies to the court for an order that 
h may ſtand in the place of the landlord; but, from the caſes 

above referred to, it rather ſeems that no ſuch order could 

obtained, becauſe, unleſs the landlord actually diſtrains, he has 
himſelf no lien upon the goods, 

Ex parte On a diſtreſs for rent, goods were ſold, and 771. 3s. remained 

Dobton, in the conſtable's hands, who became a bankrupt. The tenant 

7 Vin. Abr. ,. , 5 . 0 

74. dies, and his executor prays to be paid this money by the aſſignees, 


in preference to the other creditors. | TR, 
It was argued, that this comes to the hands of the conſtable by 


due courſe of law; and the caſe of Wright v. Dixon was oo 
| | 5 where 


ubject 
emiles 


goods 
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quent intereſt, but extends only to any remedy to be taken againſt 
the perſon of the bankrupt, or his future effects. 


deem without paying intereſt to the time of redemption. 110. 


| ceiving it, 


| ſpecial depoſit of goods and ſtock ; for in the former, the intereſt Child, 


according to the market price at the time of the depoſit. 


ſhillings in the pound; but the overplus of the ſeparate eſtate muſt 


Bankrupt, 419 
where goods were taken in execution by Wilcox, bailiff of Weſt 
minſter, who died; and the Judgment and execution being after- 
wards ſet aſide, the court ruled, that the widow and executrix of 
Wilcox ſhould refund the money, though ſhe alleged ſhe had not 


aſſets to pay ſpecialties. 


But the Lord Chancellor ſaid, that cafe was againſt an executrix; 
and, though the law makes a difference between one creditor and 
another, yet in caſe of bankruptcy all creditors are upon an equal 
footing. If any thing remained in ſpecie, it might be different; 
but here the money is embezzled by the conſtable. He there- 
fore ordered the petitioner to come in as a creditor with the 
reſt. | 

Commiſſioners, after a man becomes a bankrupt, compute in- Es parte 
tereſt upon debts no lower than the date of the commiſſion, be- Bennet, 
cauſe it is a dead fund; and in ſuch a ſhipwreck, if there is a Ak. 52% 
ſalvage of part to each perſon, it is as much as can be expected. Bromley v. 
But there is no direction in the act for that purpoſe, and it has Soodere, 
been uſed only as the beſt method of ſetthng the proportion A 
among the creditors, that they may have a rate-like ſatisfaCtion ; E pare 
nor does the certificate operate as a diſcharge of the fund before Rooke, 
reſted in the aſſignees, thereby to deprive the creditors of ſubſe- Ack. 244. 


If an eſtate mortgaged. is not adequate to the payment of prin- Er parte 
cipal and intereſt, the intereſt is only to be calculated to the date Wardell, 


of the commiſſion. 12 
8 * 
and confirmed. Ex parte Hevcy, roth Nov. 1792. Co. Bankrupt Laws, 227. 


But, if it is ſufficient for that purpoſe, the aſſignees cannot re- 7 Vin. Abt. 


A ſpecialty creditor cannot have intereſt beyond the penalty 1 Atk. 76. 
contained in his ſecurity, but a creditor by note carrying intereſt | 
may receive the full amount: However, if the bearing of intereſt is Ex parte 
not ſpecified in the note, it will not of itſelf entitle the holder to Marlar, 
claim any; but he may prove the whole ſum ſpecified in the note, 8 
notwithſtanding he deduCted the diſcount at the time of re- 


There is a difference between debts that carry intereſt and a Bromley v. 


{hall be continued down to the date of the commiſſion, but in the * 
latter it is otherwiſe, for the intereſt ſtops from the time of the de- 
poſit, and a calculation ſhall be made of the value of the whole entire 
thing depoſited, both principal and intereſt, be it ſtock or goods, 


Where a joint commiſſion is taken out, and the uſual order 
obtained, for keeping diſtinct accounts of the ſeparate eſtates of 
cach partner, the creditors of the ſeparate eſtates are not entitled 
0 intereſt upon their debts after the payment of twenty ſhillings 
in the pound, unleſs the joint creditors have alſo received twenty 


be applied to increaſe the joint fund. 
3 | 2 2 | Thus 
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Ex parte Thus, upon a petition by ſeparate creditors to be allowed intereſt 


222 on their debts carrying intereſt, before the ſurplus of the ſeparate 
1786. eſtate ſhould be carried over to the joint account, it appeared that 


a joint commiſſion had been taken out againſt two bankrupts, and 
an order obtained for keeping diſtinct accounts, and that there was a 
ſurplus of the ſeparate eſtate of one of them, after paying his ſeparate 
creditors twenty ſhillings in the pound; but the Lord Chancellor 
was of opinion, that ſuch ſeparate creditors were not entitled to 
intereſt, unleſs the joint eſtate had alſo paid twenty ſhillings in 
the pound, and therefore diſmiſſed the petition. _ 
Aylett v. On actions, whether of debt, afump/it, or for a tort, the judgment, 
Harford, when ſigned, relates to the verdict; and the coſts de zncremento, 
21 ns when taxed, are annexed to thoſe aſſeſſed by the jury, and become 
parte Tal- conſolidated with them by a fair and equitable relation of law, and 
Yu mo therefore they may be proved as a debt, if the verdict is prior to 
. Ellis, the bankruptcy. 


Eafter Term, 178 5, B. R. Co. Bankrupt Laws, 232. Ex parte Simpſon, 3 Br. Ch. Rep. 46. 
Lewis v. Piercy, 1 H. Bl. Rep. 29. | 


Co. Banł- A bond, though it is not aſſignable at law, may be proved by 
1 Tarn, the aſſignee under the commiſſion; but the aſſignor muſt join in 
bhe depoſition that he hath not received the debt, or any part 

thereof, or any ſecurity or ſatisfaction for the ſame. 
| If a perſon gives an abſolute bond to another who became 
e at ſurety for him, or who accepted bills of exchange drawn upon 
Rep. 100. him by the obligor, not having effects in his own hand to anſwer 
them, it is a good conſideration for the bond, and he is entitled 
to prove it as a debt under the commiſſion, although he has not 

himſelf paid the money at the time. | 

Ex parte. If a bond, given by a trader to indemnify another who hay 
ne z become ſurety for him, be forfeited before bankruptcy, the ſurety 
March1792. may prove payments made by him, ſubſequent as well as prior to 


Co.Bankrupt the bankruptcy, 
Laws, 187. 


Touſlaint v. 


'The holder of a bill of exchange is entitled to prove his debt 
under a commiſſion againſt the drawer, acceptor, and indorfer, 


and to receive a dividend from each upon his whole debt, pro- 


vided he does not in the whole reccive more than twenty ſhillings 
Cooper v. in the pound. But there is a diſtinction in this caſe, where the 
"-— ID creditor applies to prove his debt after having received a part, and 
Fx parte Where he applies to prove previoully to having received any pay- 
Wildman, ment or compoſition for if the creditor at the time of proving has 


1 Alk. 109. received any part of the bill, he can only prove for ſo much a 


d 2 Ver. f 
ee remains; but if, after having proved for the whole, he receives 2 


Ex parte part of the bill from any of the perſons liable to pay it, he is en- 
Lefebre, titled to a dividend upon the whole, provided it does not exceed 


Wms. A > . 
+: 2 twenty ſhillings in the pound upon ſuch part as remains due. 


Ex parte In bills ef exchange and promiſſory notes there is a double 
Walton, contract, the firſt between the principal debtor and creditor, and 


Es * alſo an implied contract, that the principal debtor will indemuily 


Ryſwicke, the ſurety 3 ſo that if the creditor the indorſee comes upon the 
3 Wms. ſurety the indorſor, the indorſer or his aſſignees may come in 


agam 


Bankrupt. | 421 


272inſt the original or principal debtor. But this, as bef 
ſerved, muſt depend upon the time when the ſurety paid — Wel 


ut debt; however, if the holder of the bill i 
| . prove it under the com- Ak. 129. 
nd miſſion againſt the perſon who ultimately ought to pay it, e 
cn "= RO may upon, the ſurety ſeems to have an equitable 
- _= - _ in the place of the holder, and receive the dividends 
| to If a perſon diſcounts ſeveral bills for another who afterwards Co. Bank 
s m becomes a bankrupt, and the holder proves the aggregat ies Pon 
of the bills, excepting them : nn een 
0 c | pe pting them as a ſecurity; and any of the bills are 128. 
= —_— 8 5 in full; the amount of the bills paid muſt be de- fa 5 
_ _ : _ 1e proof, and the ſuture dividends be paid upon the 224 Potter, 
= e 0 5 e debt only. In the ſame manner, where bills of 1000 
-=_ 2 age ave been given as a ſecurity for a general balance, or Do OG 
” Jaw l exceeding their amount, and upon a bankruptcy the 
1 g las 1 the whole amount of his debt, excepting ſuch 
—_ —_ W are Coy honoured, or by any means fully 
1 u e taken as a payment pro tant d 
d by _ dividends made on the reſidue of the 2 88 Ex 
1 58 ankrupt, was indebted to Welch and Company, bankers and Wallace, 
part e - 159“. 155. 2d. for money by them advanced to him 29 
ee, thereon, for ſecuring which he indorſed to them n. 1 
RISER _ "y notes and a bill of, exchange. This debt they proved 
upon wg wee commiſſion. After the proof Welch and Co. were 
ler . . regs of the notes, amounting to 58“. 124, by the 
ntitled rn 5 ” they delivered up the note to him ; by which means 
3$ not par” _ the bankrupt was reduced to 101/. 35. 2d. Welch 
| 8 inſiſted upon receiving their dividends upon the whole 
10 has 597159. 24. proved by them, notwithſtanding the payment of 
ſuret the ſaid note; u -hich 5 payquent.of 
uret eee FL py which the aſſignees preſented a petition to 
rior to * A : 5 . uc the ſum of 581. 125., the amount of the note, 
1 phi - by which, after hearing counſel, was ordered : and 
1s debt ET ro _ that Welch and Co. ſhould be paid dividends only 
ks, 12 ad 1 3s. 2d., reſidue of the ſaid ſum of 1591. 
t, pro- e ratably, and in equal proportions, with the reſt of the 
illagz 3 the bankrupft. | 
jere the — r or promiſſory note is drawn by way of Co. Bark- 
art, won s : yet the party holding it for a valuable confider- 74?! Laus, 
ny pay- ad cat. 58 A prove to the whole extent of the bill or note, 9% 7, Bo 
bing has en e ape provided they do not amount to more —— 
nuch as gave. J ngs in the pound, on the conſideration which he Nov: 2786. 
cee! Bl The liabilit Rs Cry, 5 BOK 27 
he is en- eee ity to pay money is a good conſideration for a bill of Touſſaint 1. 
t exceed ge, and will entitle the : Marti 
: „„ party to prove it, although the f, — 
ue. G reacy,—And. thi made in future, or depends upon contin- — 
a dou : contingent 5. s does not at all militate againſt the rule that well 16th 
itor, 5 | mn ts are not proveable; becauſe the claim under the April 1785, 
ademm) M n is upon an inſtrument creating an abſolute ** 
for h 8 debt at parte Bea 
upon the 0 cm ich the ſubjecting one-ſelf as a ſurety, or the delivering 2 224 
come l | er· notes is a good conſideration. 1 I 1787s 
agam | Lord as 5 uly 1727, Co, Bankrupt Laws, ir EE 


422 _ Bankrupt. 


If the indorſer of a bill is compelled to pay it on account of 
the failure of the acceptor, he may prove upon the bill under 
the commiſſion againſt the acceptor, although he did not take it 

| up till after the commiſſion iſſued. | 
Ex parte The houſe of Scott and Pearſon having had frequent occaſions 
Brymer, to get their bills diſcounted by perſons at Briſtol, and continuing 
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4+ * ip to require a negotiation of paper, they applied to Wilkins, the 2 
| bankrupt, and to one Forſyth, to aſſiſt them by lending their | 
names to bills, which were to be diſcounted by Samuel Span of ; 


Briſtol, for the uſe of Scat and Pearſon, whoſe names were not 
to appear thereon. Accordingly (amongſt others) three bills were 
drawn by Forſyth upon Wilkins, dated 28th of May 1787, for ; 
8ool. each, payable three months after date. Two to the order 
of Samuel Span, and the third to the order of the drawer ; which 
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laſt was endorſed in blank by the drawer, They were all ac- : 
cepted by Wilkins about the time of their being drawn. The ; 
three bills were put into the poſſeſſion of Scott and Pearſon, and e 
were by them ſent down to Span at Briſtol, who endorſed them, 8 
and procured them to be diſcounted by other perſons, and re- ” 
mitted the value to Scozt and Pearſon, in Briffol bank bills. Be- Y 
fore the bills became due, both Scott and Wilkins became bank- 5 
rupts; and afterwards Span, as the endorſer, was obliged to take 7 
them up. f bn 
Under theſe circumſtances Span was admitted to prove the 7 
A bills under Wilkins's commiſſion. And this petition was preter- 5 
jo red to have the proof of the debt expunged. 8 
j The Lord Chancellor confidered it as a very clear point, that 7 
1 a bill of exchange negotiated after the bankruptcy of the acceptot, 7 
[1 See ex parte might be proved under his commiſſion, although the party was l 
} 1 3 not poſſeſſed of it at the time of the bankruptcy, for the debt ac- : 
"ol Bingley v. crued by the acceptance; and that, as to the conſideration, there : 
1 Maddiſon, was a clear conſideration paid in this caſe, though not to Wilkins; 
1 Co. Bant- and that Span became the holder of theſe bills in a fair manner; 0 
1 rupt Laus, 0 2 5 
Wil 24. his Lordſhip therefore diſmiſſed the petition, i 
| 18th July A new petition was preferred, praying that the former petition - 
1788. might be reheard and the debt expunged. a 5 
See Brooks The Lord Chancellor, after hearing counſel, expreſſed him- # 
Ab g. ſelf to be very clearly of the ſame opinion. i 
Rep. 640, Howis v. Wiggins, 4 Term Rep. 714. 5 
Ex parte Where the acceptor of a bill of exchange becomes bankrupt, ma 
| Smith, 3Br. the holder may prove the amount of the bill under his commil- 15 
Wl 1 " ſion, and alſo maintain an action againſt the other parties: but | 
1 Smith and if the acceptor of a bill, or maker of a note, become inſolvent, 
1 others, = or offer to compound their debts, the holder of a bill or note, dc. va 
Wa! Ho Co. cording to ſuch compoſition, thereby diſcharges the poſter! N 
"kl Bankrupt parties, unleſs they have previoully aſſented to his executing the 
1 Laws, 214. compoſition- deed. . the 
1 Anon. The coſts and charges of proteſting bills before an act of bank at 
j Nt N ruptcy may be proved: but ſuch colts accrued by proteſting bills he] 
7 Moore, aBr. after an act of bankruptcy cannot, ws 


Ch, Rep. 597. See Francis v. Rucker, Ambi..672. 8 = The 
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The 7 G. 1. c. 31. reciting © Whereas merchants, and other 
« traders in goods, have been very often obliged, and more eſ- 
« pecially of late years, to ſell and diſpoſe of their goods and mer- 
« chandizes to ſuch perſons as have occaſion for the fame, upon 
« truſt or credit, and to take bills, bonds, promiſſory notes, or 
« other perſons' ſecurities for their momies, payable at the end 
« of three, four, or fix months, or other future days of payment; 


„and the buyers of ſuch goods becoming bankrupts, and com- 


« miſſions of bankruptcy being taken out againſt them before 
the money upon ſuch bonds, notes, or other ſecurities became 
« payable z it hath been a queſtion, Whether fuch perſons giving 
« {ſuch credit on ſuch ſecurities ſhould be let in to prove their 
« debts, or be admitted to have any dividend or other benefit by 
« the commiſſion, before ſuch time as ſuch ſecurities became 
« nayable ? which hath been a great diſcouragement to trade, 
« and great prejudice to credit within this realm 2 Therefore 
enacts, * "Phat every perſon who ſhall give credit on ſuch ſecu- 
« rities as aforeſaid, to any perſon who ſhall become bankrupt 
« upon a good and valuable conſideration bond fide for any ſum of 
« money or other matter or thing whatſoever, which ſhall not be 
« due or payable at or before the time of ſuch perſon's becoming 
« bhankrupts, ſhall be admitted to prove his bills, bonds, notes, 


or other ſecurities, promiſe or agreement for the ſame, in like 
manner as if they were made payable preſently, and not at a 


« future day; and ſhall be entitled unto, and ſhall have and re- 
« ceive a proportionable part, ſhare, and dividend of ſuch bank- 
« rupt's eſtate, in proportion to the other creditors of ſuch bank- 
c rupts, deducting only thereout a rebate of intereſt, and diſ- 
« counting ſuch ſecurities payable at future times, after the rate of 
« five pounds per centum per annum, for what he ſhall fo receive, 
* to be computed from the actual payment thereof to the time 
uch debt, duty, or ſum of money ſhould or would have be- 
« come due and payable in and by ſuch ſecurities as aforeſaid.” 
And every perſon who ſhall become bankrupt ſhall be diſ- 
charged of and from all and every ſuch bond, note, or other 
« ſecurity as aforeſaid, and ſhall have the benefit of the ſeveral 


© ſtatutes now in force againſt vankrupts, in like manner to all 


«intents and purpoſes as if fuch ſum of money had been due 
Hand payable before the time of his becoming bankrupt.” 
may be claimed before the loſs happens, and proved when it does happen : and theſe debts 


423 
2 Ld.Raym. 
1549. 2Þ, 
Wms. 395» 
2 Str. 867. 
Notwith- 
ſtanding the 
preambie 


makes men- 


tion only af 
ſecurities 
for che tale 
of goods and 
merchan- 
dize, yet it 
is holden to 
extend to all 
ſorts of 
bonds for 
the payment 
of money; 
and tnat the 
word: *fuch 
ſecurity,“ 
do not mean 
ſecurity for 
{uch a ſort 
of debt, but 
fecurity by 
bonds, bills, 
notes, &c. 
Pattiſon ve 
Bankes, 
Cowp. 540. 
Brooks v. 
Lloyd, 

1 Term 
Rep. 17. 

3 Will. 17. 


By 19G. 2. 
c. 32. 82. 
Demands on 
policies of 
inſurance, 
bottomree 
ald rejpon- 
dentia bonds 
ſhal! in like 


manner be diſcharged by the certificate. And it hath been hoden, that inſurance upon lives are within 


this ſtatute, though not mentioned in the preamble. Cox v. Liotzid, Dougl. 166. 


A bill drawn before the bankruptcy, though not proteſted till 
after, is a debt that may be proved under the commiſſion, for the 
debt accrues immediately upon the drawing. | 


A. having contracted with the Eaft-India Company at one of 


their ſales for the purchaſe of a parcel of goods, to be paid for 
at a future day, before that day became a bankrupt. Ld. King 


held this caſe not within the above ſtatute, becauſe the goods 


were not delivered, nor was the contract ſigned by the party. 
EC 4 


Contingent 


Macarty v. 
Barrow, 

2 Str. 949. 
Ex parte 

E. I. Com- 
pany, 2 Ps 
Wms. 39 Jo 
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Tully v. 
Sparks, 

2 Ly. Raym. 
I 546. 


Ex parte 
Caſwell, 
2 P. Wms. 


497. 


Ex parte 
Grooine, 
1 Atk. 118. 


3 Wilſ. 270. 


Ex parte 
*Fodd, 
2 Will. 270. 


Walter Vs 
Sherlock, 
3 Will. 272. 


Ex parte 
Sneaps, 
March 45 
3782. 


Bankrupt, 


Contingent debts are ſaid not be included in the ſtatute 7 G. .; 
becauſe, it being uncertain whether they will ever become dy: 
or not, it is impoſſible to make ſuch abatement of 5/. per cent. as the 
act directs. And this doctrine is now conſtantly followed, and a. 
mitted. Lord Chancellor King, indeed, declared, that though a debt 
be contingent, when the obligor becomes a bankrupt, yet if the con. 
tingency happens before the diſtribution made, ſuch contingent 
creditor may come in for his debt; or if the contingency hap- 
pen before a ſecond dividend, the creditor may come in for 
his proportion thereof. But this has been ſince over-ruled, and 
the contrary poſition eſtabliſhed, for Lord Fardwicke ſaid, that 
Lord King's was barely an obiter opinion, and that Lord Talk: 
afterwards doubted of Lord King's aſſertion, and that he himſetf 
had differed from him entirely on a former occaſion, and that he 
{till adhered to his opinion. . 

One having only a cauſe of action, cannot come in and prove 
it as a debt; becauſe the damages that may be given are conſ- 
dered merely as contingent. Es 

Therefore if a leſſee ploughs up meadow ground, for which 


he is bound to pay the leſſor a certain ſum of money, as a 


penalty, that.penalty cannot be proved as a debt under the com- 
miſhon : nor, if a man be bound in an obligation, in a certain 
ſum to perform covenants, and the obligor, before he becomes a 
bankrupt, breaks thoſe covenants, can the obligee prove this as 
debt under the commiſſion. | 

So where in an ejectment, a verdict was given for the plaintiff 
with nominal damages, but, before the judgment could be entered, 
the defendant became a bankrupt, and in the. term following the 
plaintiff ſigned judgment, and had coſts ae incremeno then taxed and 
allowed to him: Lord Henley held theſe coſts did not become a debt 
till the judgment, and were connected therewith, and that the 
plaintiff could not be permitted to prove the ſame as a debt under 
the commiſſion. : 

And where, in a caſe of aſſault and battery before bank- 
ruptcy, during the bankruptcy the plaintiff had a verdict with da- 
mages, but had not judgment till after the certificate; the court 
were of opinion the plaintiff could not come in under the com- 
miſſion, that it was not a proveable debt, or a debt due at the 
time of the bankruptcy. | : 

And upon the ſame principle, where one Sneaps was commit. 
ted for a contempt in non-payment of coſts, which were taxed 
ſubſequent to his bankruptcy, but the order for the taxation was 
made before it; upon a motion for his diſcharge, upon the ground 
of the debt being diſcharged by his certificate, it became a queſ- 
tion, Whether this was to be conſidered as a debt ariſing anterm 
or poſterior to the bankruptcy? It was argued, that all proceed- 


ings under an order of court were to have relation in point of 


ime to that order; and conſequently that, as the order was made 
before the bankruptcy, the debt was to be conſidered as having 


originated in that order, and ought to be diſcharged by the certi- 


fate. : | 
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The Lord Chancellor obſerved, it is generally trye, that, wherg 
ſeveral diſtinCt acts are neceſſary for the completion of any buſi- 
neſs, the completion refers to the inchoation. But the queſtion 
is, Whether the making an order can be conſidered as ſuch in- 
choation ? And he ſaid, he thought it clearly could not. That 
it might as well be faid, the damages aſſeſſed in treſpaſs are to 
have reference to the treſpaſs, which they certainly have not, for 
they have their origin in the judgment. He took it to be clear, 
that in all inſtances in the court of Chancery, the taxation conſti- 
tutes the demand; and as the taxation was ſubſequent to the 
bankruptcy, the debt is thereſore ſo, and conſequently he could 
not diſcharge the bankrupt. | 

Where an annuity is ſecured by a deed of covenant, the cottrell v. 
growing payments are contingent ; and therefore an action may Hocke, 
be brought, notwithſtanding the bankruptcy and certiſicate of the — 9J- 
COVEN antor. 2 3 
rent. See Ludford v. Barber, x Term Rep. 86.; and Hornby v. Houlditch, there cited. 

f a perſon lends a trader ſtock in the publick funds, to be re- Atterſon v. 
placed as ſtock, without naming any particular time at which it Vernon, 

s to be inveſted; if the trader becomes bankrupt before he 3 Tem Rep. 
has been required to re-place the ſtock, it is a contingent debt, 3 
and cannot be proved. ” Rep. 570. 

| | Ex parte Bartlett, 19th May 1792, S. P. Co. Bankrupt Laws, 245 
In collateral undertakings, if the party engaging to ſecure the Alſop v. 
debt of another, himſelf becomes bankrupt before that debt is pay- Price, 
able to the principal, the creditor cannot prove under his com- 22 
miſſion. | 5 a | Adney, Cowp. 460. 

Where a man becomes bail for another, it is conſidered as a Hockley v. 
contingent debt. And if the bail commit an act of bankruptcy Nen, 
before the judgment, it cannot be proved under the commiſſion, . 394 

Accordingly, where the defendant, the gth of May 1734, was 
bail on a writ of error, and, on the 25th of October 1734, com- 
mitted an act of bankruptcy, and after a commiſſion obtained his 
certificate z on the 12th of November 1735, the judgment was 
affirmed; and, in an action of debt upon the recognizance, he 
pleaded his diſcharge, and that the cauſe of action aroſe before 
his bankruptcy z; Lord Hardwicke, Chief Juſtice, on the trial, 
held that the defendant was not diſcharged, according to the caſe 
of Trlly v. Sparkes, for this was but a contingent debt, for which 
the plaintiff could not come in under the commiſſion. 

1 Where a man undertakes to pay a ſum of money for another, Taylor v. 
iS undertaking alone will not create a debt that he can prove Mills, 
under a commiſſion; and if an act of bankruptcy intervenes be- — 
tween the undertaking and the actual payment, it can never be . 
| 3 ver v. Thomp- 
proved, and the creditor can only reſort to the bankrupt perſon- ſon, 2 Stra. 


ally. But if the party engaging to pay the debt of another is i 16. 


taken in execution for that debt, his impriſonment is confidered Chilton v. 
<3 2 payment and ſatisfaction of the debt, ſufficient to give him 1 
2 111. I 3» 
be” 9p ; | Young v. 
Ys Rep. 840. Heſkuyſon v. Woodbridge, Doug. 165. Taylor v. Mills, Cowp. 82 8. 


ynes, in Canc, June 12, 1784. Co. Bankrupt Laws, 258, Paul v. Jones, 1 Term 


This 
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426 Bankrupt, 
Goddard v. This principle alſo extends to the caſe where one man is bal 
Vanderhey= for another, it having been determined that he cannot proye 
den, 3 Will. ? l n 6 P as a 
2&. creditor under a commiſhon againſt the principal, till he has paid 
the debt for which he became anſwerable; and that if the act gf 
bankruptcy committed by the principal is prior to the bail's hay. 
ing paid the debt, he cannot prove it under the commiſſion. 


— — — — — 


Ex parte 
Atkinſon, 
Baker, and 


But the hardſhip of not admitting a ſurety to prove a debt 


which he pays ſubſequent to the commiſſion, is in ſome meaſure 


Darling, in relieved when the original creditor has made his proof before he 
7e Brigham, calls upon the ſurety for payment; becauſe the ſurety is holden 


a7” on to have an equitable right to ſtand in the place of the original 
Bbukenpe creditor, and receive dividends upon his proof, 

Laws, 264. R 

Ex parte Where the contingency, upon which money is made payable to 
Hill, Co. a wife, is he bankruptcy or inſolvency of the huſband, ſuch debt can- 
* not be proved under the commiſſion. ä 


But the wife's own fortune may be ſettled on the huſband until he fails, and then to her ſeparate uſe, 
Lockyer v. Savage, 2 Str. 947. | 


(a) Ex parte 
Caſwell, 
2 P. Wms. 
497» Ex 
parte ſef- 
ſeries, Vin. 
Abr. tit. 
Creditor and 
Bankrupt,pl. 
7. £x parte 
King, Day. 
'254 Ex 
parte Smith, 
ex parte 
Brown, Co. 
Bankrupt 
Laws, 267. 
271. 
Holland v. 
Calliford, 
2Vern. 662. 


2 Vern. 94. 


Ex parte 
Skip, 2Vesz. 
489. A debt 
on goods 
ſold, to be 
ſent to India, 
contrary to 
the ſtatute, 


Though it be eſtabliſhed (a) agreeably to the general rule, that 
a wife ſhall not come in as a creditor on a mere contingent pro- 
viſion, yet if the aſſignees go into equity to enforce the per- 
formance of a truſt, as they require equity, they ſhall be obliged 
to do equity, and fecure the ſettlement to her. , One Blanchard, a 
cabinet-maker, married the ſiſter of Calliford, who had 5ool. 
portion ſecured by land. Blanchard, on his marriage, gave a bond to 
leave his intended wife, if ſhe ſurvived him, 500/. or a third of 
his eſtate, at her election. Blanchard became a bankrupt, A 
bill was brought by the aſſignees to have the 5001. raiſed by a ſale, 
and decreed accordingly ; but with this, that the wife ſhould come 
in as a creditor upon the 500/. bond, and what ſhould be paid 
in reſpe thereof ſhould be put out at intereſt, and received by 
the creditors, during the life of the huſband ; and if the wit: 
ſurvived, then the money ſhould be paid to her. 


A debt contracted ſubſequent to the bankruptcy, though the 
creditor have no notice of it, cannot be proved. 

A debt made void by the ſtatute ought not to be permitted to 
be proved, as a debt on an uſurious contract; and though the 
rule of the court of Chancery is, upon a bill to be relieved again: 
demands of uſurious intereſt, not to make void the whole deb 
but to make the party pay what is really due; in a commiſſion 0! 
bankruptcy the aſſignees have a right to inſiſt that the whole 


cannot be void, as an uſurious contract. And unleſs the aſſignees and cre- 
— — ditors ſubmit to pay what is really due, the Lord Chancellor has 
gridge, 22d not power to order it, and applications of this nature have been 
Dec. 1791. frequently refuſed. „ 

The peti- 


tioner admitted to prove, it appearing on a trial at law, that he did not know the deſtination of the ip 
Co. Bankrupt Laws, 232 


Ex parte A. gave a note of hand without conſideration, payable to 1 
age two months from the date, for 100/., B. indorſed it over to C., dl. 
a 28, lowing a diſcount of a guinca and a half, being at the aye 
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Bankrupt, 

gl. per cent. When the note became due, C. took a joint bond 
from the drawer and indorſer for the 100/., though he paid only 
The conimiſſioners had admitted him as a creditor 
under a commiſſion againſt the drawer ; but, finding out this fact 
aſterwards, they ordered his dividend to be ſtopped. The Lord 
Chancellor, upon his petition, would not direct him to be admitted 
to his dividend, but ordered an iſſue at law to try whether the 
bond was uſurious. 

But whatever were the event of the iſſue directed by the court 
in this caſe, it ſhould ſeem, if the contract was originally uſuri- 
ous, the note is void, and cannot be proved even in the hands of 
an innocent indorſee; for, upon an action brought on it, the de- 
fendant's plea of uſury would be a complete bar. 

In caſe of debts uncertain in point of liquidation, as between 
two merchants in balancing accounts, the matter reſts upon a 
claim, to aſcertain the ſum that was due: at the time of the 
bankruptcy. So where a creditor cannot aſcertain his debt with 
certainty tuſficient to enable him to {wear to it, or is not able in 
other reſpects ſatisfactorily to ſubſtantiate it; or where the agent 
of a creditor cannot produce his authority, and in many other 
caſes where there appears a probable foundation of a demand, 
though not ſufficiently made out, it is uſual for the commiſſioners 
to ſuffer a claim to be entered; but that will not entitle the party to 
a dividend, which he cannot receive without completely proving 
his debt. If a claim is not ſubſtantiated in reaſonable time, the 
commiſſioners may ſtrike it out, and they generally do ſo before a 
dividend 1s declared, unleſs ſufficient reaſon 1s offered to them 
tor prolonging the time; but the creditor is notwithſtanding after- 
wards at liberty to prove his debt and receive his ſhare upon any 
future dividends. However, in ſuch caſes where there has not been 
groſs laches, the Lord Chancellor will make an order that ſuch cre- 
ditor thall be paid his proportion of the dividend out of the 
money in the hands of the aſſignees, upon condition that it 
does not break in upon any former dividend. ] 

By the 1 Fac. 1. cap. 15. Any creditors within four 
« (a) months after the commiſſion ſued forth, and until diſtri- 
« bution made, may partake and join with thoſe who ſued out 
the commiſſion z the creditors ſo coming in to (5) contribute to 
the charges of the commiſſion; and if they come not within 
c) four months, then the commiſſioners to diſtribute.” 
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Lowe v. 
Waller, 
Doug. 716. 
3Will. 271. 
Co. Bank- 
rupt Laos, 


* 


[ (a) But 
they may 
come in af. 
ter four 
months, if 
diſtribution 
be not made. 
Hutt. 37. 


Hob, 287. or if only a partial diſtribution. 2 Ch. Caſ. 154. | (5) But, by the 5 Geo. 2. C. 30. 
\25., the creditor or creditors who ſue out the commiſſion thall be reimburſed their expence out of 
the firſt monies or effects that ſhall be got in and received under the commiſſion, and every creditor 


ſhall be at liberty to prove his debt without 
made of the bankrupt's eſtate, letter (E). 


By the 5 Geo. 2. cap. 30. § 26. it is enacted, « That if any 
* perſon ſhall before the acting commiſſioners in any commiſſion 
* of bankrupt, or by affidavit or affirmation exhibited ro them, 
* ſwear, or depoſe, or, being of the people called 2uaters, af- 
* firm, that any ſum of money is due to him or her from any 
* bankrupt or bankrupts, which ſum of money 1s not really due 

| or 


paying any contribution. (c) Yide of the diſtribution to be 
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Bankrupt, 


or owing, or ſhall! ſwear or affirm that more is due than is 


really due or owing, knowing the ſame to be not due or 


owing, and that ſuch oath or affirmation is falſe and untrue; 


and being thereof convicted by indictment or information, 
ſuch perſons ſhall ſuffer the pains and penalties inflicted by the 
ſeveral ſtatutes now in force againſt wilful perjury, and ſhall 
moreover be liable to pay double the ſum ſo ſworn or affirmed 
to be due or owing, as aforeſaid ; to be recovered and levied ay 
other penalties and forfeitures are upon penal ſtatutes after 
conviction to be levied and recovered; and ſuch double ſum 
ſhall be equally divided among all the creditors ſeeking relief 
under the ſaid commiſſion.” 


(F) Of the Bankrupt's Eſtate and Effects, to which 


the Commiſtioners or Aſſignees are entitled, when 
it ſhall be ſaid to be veſted in them; and herein 
of fraudulent Diſpoſitions by the Bankrupt, and 
the Actions the Aſſignees may bring for the Re- 
covery thereof. 


[ Copyholds, BY the 13 Eliz. cap. 7., © The commiſſioners, or the major 


though 
mentioned 
expreſsly 
only in this (6 
act, have yet 
deen deter- 
mined to be 
within the (6 
purview of ( 


«c 


all the acts. 
Cro. Care 40 
550.] cc 
(a) But may 
fell goods 
without deed © 
enrolled. cc 
2 Co. 26. 


The enrol. 4" 


ment ope-„ 


rates not by «c 


relation, fo 

«c 
as to paſs an 
eſtate 46 cc 
initio. Perry 


part of them, by virtue of the act and their commiſſion, may 
at their diſcretion take order and direction with the body of 
the bankrupt, and his lands and tenements, as well copy as 
freehold, which he had before he became a bankrupt, or hath 
purchaſed for money, or other recompence, jointly with his 
wife or children, to the only uſe of ſuch offender, or for ſuch 
uſe, title, Sc. as he may lawfully depart with; or with any 
perſon of truſt, to any fecret uſe of ſuch offender z and his 
money, goods, chattels, c. and debts wherever found, and 


cauſe the ſame to be ſearched, viewed, rented, and appraiſed, 


and by deed indented, enrolled in one of his majeſty's courts of 
record, ſell the (a) lands, tenements, and hereditaments, and 
all deeds touching the ſame, and all fees, annuities, offices, 
goods, and chattels, or otherwiſe order the ſame for the fatil- 
faction of the creditors : And by the ſame ſtatute, { 8., lands, 
c. purchaſed, deſcending, reverting, or any way coming to 
him after he is declared a bankrupt, ſhall be ſold.” 


v. Bowes, Vent. 360. Sir T. Jones, 196. S. C. Carth. 178. S. C. [As to future real eſtates 
there muſt be a new bargain and ſale. Ex parte Proudfoot, 1 Atk. 253. 


The com- 


miſſioners 


cannot aſ- 


fign lanass 
which the cc 


bankrupt 
hath ſold by 


« Provided the act ſhall not extend to lands, tenements, or 


hereditaments, free or copy, bend jide cofiveyed by the bank- 


rupt before he became ſo, and not to the uſe of himſelf or his 
heirs, or ſuch as are privy or conſenting to his fraudulent 


© purpoſe.” 


deed indented, though not enrolled till after the bankruptey. Sir W. Jones, 203. 


By the 1 ac. 1. cap. 15., If any perſon who ſhall be a bank 


& rupt thall convey, or cauſe to be conveyed, any lands or 


+ 4 e 


Bankrupt. 
et goods to his children, or others, or transfer his debts into 
« other men's names, except upon marriage of a child (both 


= parties being of the age of conſent), or ſome valuable conſidera- 
bu. « tion, the commiſſioners may ſell them.” | 

the By 9 13+, © They may grant and aſſign, or otherwiſe order 
hall « and diſpoſe, the debts due to the bankrupt; by which aſſignment 
med « or diſpoſal the property, right, and intereſt of the debt ſhall 
d as « be ſo veſted in the aſſignees, as if to them originally made or 
iter due; and it ſhall not be recovered or releaſed by or attached 
ſum « for the debt of the bankrupt, but the aſſignees ſhall have like 


« remedy for it in their own name, as the bankrupt had; pro- 

« yided that no debtor be prejudiced by payment of his debt to 

« the bankrupt before he ſhall underſtand or know that he is be- 
« come a bankrupt.” 


By the 21 Jac. 1. cap. 19., © If the lands, c., after the 
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The com- 
miſſioners 
may ſell an 
equity of re- 
demption. 
Chan. Ca. 


Paine v. 
Teap, 
1 Salk, 109. 


Chan. Ca. 
71. 2Verns 
97 S. . 


— 


hen bankruptcy, are extended by the king's accountant, the com- 
en « mithoners, upon oath, may examine, Whether upon a con- 
| « tract, Sc. originally made between the accountant and bank- 
and « rupt? And if not, they may order and diſpoſe of the lands.” 
Re- And by F11., * Whereas bankrupts, commonly before they 
become ſo, convey their goods upon good conſideration, and 
« yet continue the poſſeſſion of them, and are reputed the 
major « owners thereof, it is enacted, That if at the time of the 
„ May bankruptcy they have in their poſſeſſion, order, or diſpoſition, 
dy of « as owners, the goods of others, with their conſent, the com- 
opy 25 % miſſioners may ſell them, &c.” 
r hath By g 12., „ They may ſell any lands hereof the bankrupt is 
ith his « ſeiſed in tail, in poſſeſſion, reverſion, or remainder, whereof 
r ſuch * there is no reverſion or remainder in the king, of the gift or 
th any « proviſion of the king, which ſhall bind the iſſue in tail, and all 
nd his * others whom the bankrupt by common recovery mightcut off.” - 
d, and By g 13., © If the bankrupt hath granted any land, Ec. upon 
"raiſed, condition to be void upon payment of money, or other per- 
Jurts of „ formance, the commiſhoners, before the time of performance, 
ts, and * under their hands and ſeals, may appoint one to tender the 
offices, money, or make other performance, and may after ſell the 
ie ſatil- et lands, &c.“ 14 
D lands, [By 5 14., © No purchaſer for good and valuable conſideration 
ming {9 * ſhall be impeached by virtue of this or any other act hereto- 
fore made againſt bankrupts, unleſs the commiſſion be ſued 
al eftatey | l forth _— the bankrupt within five years after he ſhall be- 
come ſo.” ] | 
ents, or in the conſtruQtion of theſe ſtatutes the following opinions 
e bank- bare been holden. 
If or his lf a leflor covenants with his leſſee to renew his leaſe, and 
audulent : leſſee becomes a bankrupt, the commiſhoners cannot aſſign 
| 8 Covenant, | 
| H man commits an act of bankruptcy, and after continues 
. i poſſeſſion of his lands four years, and then ſells, and after 
5 _ vanity another act of bankruptcy, and two years aſter a com- 
4 | 5 


miſſion 
« goods | | 


2 Sid. 69. 
114. 170. 


ti 430 Bankrupt, 
mY vi Salk miſſion is taken out, E7:., this ſale ſhall ſtand, for the ad d | 
1 109. bankruptcy by which the ſale is to be avoided muſt be done | 
wa within five years before the commiſſion ſued out. | | 
5 3 Lev. 59. If A., having committed an act of bankruptcy, keeps on his f 
„ Ts 22. trade, and four years after binds his ſon apprentice with a gold. 
1 1 ſmith, and pays with him 120/., being the uſual ſum in fuch t 
1 caſes, and two years after a commiſſion is taken out againſt 4, { 
oY this money is not aſſignable by the commiſſioners, being paid ſo f 
1 long before the commiſſion, and without any fraud. 0 
Wo. Lofft. 71. [A bankrupt having an eſtate, in right of his wife, ſettled to 3 
5 himſelf for life, with other intervening uſes, remainder to him. p 
1 ſelf in fee, with power to change the uſes; it was holden, that p 
„ the remainder in fee veſted in the aſſignees, and his power of re- al 
Ws vocation was gone. : | " 
al Newland The commiſhoners may aſſign lands in fee when the banknyt in 
1 v. owes a debt by ſtatute, if the ſtatute is not ſued and executed de 
„ | 3 before the bankruptcy. And the aſſignment ſhall prevail againſt | m 
149 Sedgwick, ſecond mortgagee who purchaſes the prior mortgage, if the f. ou 
N zVern. 156. cond mortgage was made after a commiſſion ſued out, althougl th 
1 mo cou. the mortgagee had no notice of the commiſſion. h ex 
Wo: miſſion had been ſued, but a ſecret act of bankruptcy committed? Collet v. De Golls, Ca. Temp. Talb. 64, 

= If there be two joint-tenants, and the one becomes bankrupt me 
1 Billing. 111. and dies, it is ſaid, the bankrupt's part ſhall be ſold, and that the 
1 Good. 89. there ſhall be no ſurvivorſhip; becauſe the bankrupt's moiety i but 
ay 1 Com. bound by the ſtatutes; and alſo the bankrupt had power to {el bal 
1 Dis. 53% the ſame in his life-time, and might depart with it. And, by tt 
5 I Fac. c. 15. the commiſſioners, after the bankrupt's death, ma tert 
i Will proceed in execution, in and upon the commiſſion for and con- * 
1 cerning the offender's lands, tenements, &'c., in ſuch ſort as f vg 
5 the offender had been living; which they cannot do if the ſu- ( 
1 | vivorſhip is allowed to take place. Es of j 
1 Neck v. If a mortgage is made by a bankrupt tenant in tail, withou 5 
1 3 5 ſuffering a recovery, the aſſignees ſhall take advantage of this d. ::3. 
wi e fect, and hold the land after the death of the bankrupt clear 0 
1 a the mortgage. ä . T 
1.08 Eduards v. But if the deed contains a covenant for further aſſurance, uM to th 
1 Applebee, mortgagee will be entitled to retain his ſecurity againſt the cred leaſe 
WA! * tors under the commiſſion. 
| 10 ye v. Danbuz, 3 Br. Ch. Rep. 595 | = A, 
1 | The lord is to be compounded with for the admiſſion, by the "I * ” 
| bl, preſs proviſion of the ſtatute ; but if the commiſſioners ſell wy 
1 if copyhold, and the vendee tenders to the lord a competent bn be 
1 Stone, 127. Which the lord refuſes, and will not admit the vendee, he m he X 
| 1k Parker v. Where the commiſſioners ſell the copyhold lands, the barg 'K ch 
138 | —__ and fale binds the copyholder, and bars his eſtate and he 4 "ary 
8 * 59%  - copyholder after the bargain and ſale is enrolled; for 15 | 0 
1 gainee, by the ſtatute, is only barred to take the profits unti 1 B | 
Wt mittance, which is for the lord's benefit in reſpect of che ſine K ey 


„ 
4, 


Bankrupt. | 431 


to him; and, when the bargainee is admitted by the lord, the 


— eſtate ſnall veſt in him, and have reference to the bargain and 

| ale, and ſhall deveſt the claim of any intermediate eſtate. As if 
Mn his the bankrupt dies between the bargain and ſale and the admittance 
 gold- of the bargainee, his wife (where the cuſtom of the manor is, 
1 ſuch that the wife of a copyholder dying fenant, ſhall be endowed) 
iſt A. {hall not be endowed. And if the commiſſioners aſſign the bank- 


rupt's copyhold eſtates to the general aſſignees, they are to be 


"aid {0 : : 
| conſidered as vendees; for if not, the aſſignee might continue Drury v. 


tled to in poſſeſſion for years before he made a ſale; and yet, by an ex- he, IAtk. 
& tim. preſs proviſion in the act, he is reſtrained from receiving the?“ 
n, that profits till he has compounded with the lord; and therefore the 
r of te- aſſignee muſt, upon his admittance, pay a fine to the lord, and 
upon ſale of the eſtate, another fine muſt be paid: However this 

ankrupt inconvenience may be avoided by excepting copyholds out of the 
xecuted deed of aſſignment of the bankrupt's eſtate, for the commiſſioners 
gainſt2 may convey to a purchaſer in the firſt inſtance; and, by leaving 
the ſe⸗ out the copyhold eſtate of a bankrupt in a temporary aſſignment, 
although che creditors will run no riſk with regard to the crown, for an 

extent will not affect it. | | 
p. Tab. 64 In caſe of a patron becoming a bankrupt, the commiſſioners 1 Burn's 
bankrupt may ſell the advowſon of the living; but if the church be void at Zack Lows 
2 the time of the ſale, the vendee ſhall not preſent to the void turn, ** F125: 
moiety ” = bankrupt himſelf, becauſe the void turn of a church is not 
5 g valuable. | | 
by by is The commiſſioners may {ell offices of inheritance, and for 1 Ark. 213. 
-ach, maj terms 07 an office concerning the execution of juſ- Lo 
and con. 1 (an there ore within 5 & 6 Eqw. 6. c. 16.) cannot be 7,1! 39. 
ſort as f , | Place of Jew-broker not ſaleable. 
f the ur On the other hand, a place that does not concern the execution Ex parte 

of juſtice, but only the police, may be ſolid. 17 

I, withou 215. Ambl. 73. S. C. 3 Term Rep. 681. The pay of an officer is not aſſignable. 4 Term Kew: 
of this de. 245, 1 H. Bl. Rep. 627. Co. Bankrupt Laws, 355 ö 
ot clear d 
| The commiſſioners may aſſign a poſſibility of a right belonging Higden v. 
grance, the to the bankrupt, but it mult be ſuch as (a) can be aſſigned or re- Williamſon, 
T the crel- i (caſed, and diſcloſed upon the laſt examination. - — 1 


40. (a) Moth v. Frome, Ambl. 394. 


4. being about to renew a leaſe of an eſtate, at the expence of Fryer v. 
Line of 160/., borrowed of B. 800. (of which B. himſelf bor- Brown, zBr. 
towed 50l.), and gave a promiſſory note to repay the money, un- 3 
les ſhe ſhould bequeath the eſtate to ſome or one of his childrenz 
lie afterwards deviſed the eſtate to B.s daughter; but, before the 
leceaſe of A., B. had become a bankrupt. His aſſignees claimed 
the 80 /. or half of the eſtate, as being purchaſed by the bankrupt 
* the advancement of a child under 1 Fac. 1. c. 1. ; and, upon a 

crmg at the rolls, obtained a decree, which, upon an appeal to 
C © Chancellor was afhrmed.] 

But if A. purchaſes a copyhold to himſelf and wife for life, cro. car. 
emainder to his fon and his heirs, and two years after he be- 1 
| comes : 
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432 


Bankrupt, 


Jones, 433- eomes a trader, and four years after a debtor and ban ; 


C. Marcl:, 
37.S. C. Lilly 


v. Oſborn, 


ditors, t 


* 


there being no fraud in this cafe, nor any intent to deceive ce. 
he intereſt of the wife and heirs of the bankrupt cannot 


1.6 9 7 be defeated by this act of bankruptcy. 


298. 8. 4 
if the father conveys to his children, to ſecure them money given by their grandfather, if it can be 
proved the father had effects of the grandfather's in his hands at the time of the execution of the dee; 
it ſhall not be avoided. Mod. 76. But, if the:e be no conſideration, ſettlement on his wife and children 
mall be conſtrued a ſettlement on himſelf ; and ſuch an intereſt veſts in the aſſignees. Stile, 289. 


Walker v. | 


Burrows, 


Miles v. 
Williams, 


Boſvil v. 
Brander, 


1 P. W. 460. 
Saddington 

v. Kinſman. 
2 Vern. 96. 
Vandenaker 


and Deſ- 


father agrees 


to pay his 
ſon 15 /. 


life, and the but a maintenance intended the wife, and given to her by her | 
ſon becomes | 7 
a bankrupt, 


In a caſe before the court of Chancery it appeared, that the plain. 


tiffs were aſſignees under a commiſſion of bankruptcy againſt the 
father of the defendant, who, in 1739, conveyed all his hoy, 
goods, Oc. by bill of fale to the defendant his ſon, and in 1740 
became bankrupt. 
veyed to truſtees his real eſtate in conſideration of five ſhillings, 
and other valuable conſiderations, in truſt for himſelf for life, to 
his wife for life, then to his eldeſt ſon if he ſurvived his father 
and mother, and ſo to the next fon, ic. | 


In the year 1718, he, after marriage, eon. 


Lord Hardwicke ſaid, as to the firſt part of the caſe, there wiz 


not a foundation to ſet aſide the aſſignment of the houſehold goods 
as fraudulent, becauſe it was made many months before the bank: 
ruptcy, and the conſideration of the aſſignment was proved, and 
alſo followed by the poſſeſſion of the ſon. 
the truſtees under the deed muſt convey to the aſſignees under 
the commiſſion; for it falls directly within the clauſe 1 J. l. 


c. 15. $5. 


And as to the ſecond, 


The commiſſioners may aſſign a debt or ches in action due to 


Ie. W. 249. the wife of a bankrupt, and ſo it is of a mortgage made to her 


dum ſola, for the right to the debt is plainly veſted in the affignees, 
though the legal eſtate of the inheritance of the lands in mort 
gage continue in the wife. 


1 Bro. Ch. Rep. 44. 


But if A. deviſes 800/. to be inveſted in land for the benefit of 
the wife of J. S. for her life, and afterwards for her children, 
brough. Ifa and the intereſt of the money in the mean time to go to ſuch 


perſons as ought to receive the profits, and 7 


S. becomes 2 


bankrupt, the intereſt of this 800 J. ſhall not be liable to the 
during his bankruptcy, this not being any truſt created by the bankrupt, 


relation. 


equity will not enforce this agreement in favour of the creditors under the commiſſion of bankrupt}: 
2 Vern. 194+ But if a father deviſes a legacy of 600 J. payable to his ſon at twenty-one, and the ſn 
obtains a decree for it, and a certain ſum is reported due for principal and intereſt, the commiſſioner 


may aſſign this legacy and benefit of the decree. 2 Vern. 432» 


Eennet v. 


Davies, 2 P. her ſe 


W. 316. 


[F. S. made his will, and deviſed his eſtate to his daughter for 
parate uſe, excluſive of her huſband, to hold the ſame do 
her and her heirs, and that her huſband ſhould not be tenant by 


the curteſy, nor have theſe lands for his life, in cafe he ſurviy 


his wife, but that they ſhould upon his wife's death, go to her 
heirs. Soon after the teſtator died, and the huſband became 
a bankrupt, The commiſſioners aſſigned the lands deviſed, Wa 


— 


=” ey 


—.— — 9g ro 


aſſignees, 
in mort: 


benefit of 
children; 
70 to ſuch 
ecomes 4 
le to the 
bankrupt; 
er by ber 


f bankrupt) 
e, and the lot 
commitiont* 


Bänkrupt. 


which the wife brought her bill againſt the aſſignees, in order to 


4.33 


compel them to aſſign over the eſtate to her ſeparate uſe. The 


maſter of the rolls held it to be clear, that it was a truſt in the huſ- 
band, and that there was no difference where the truſt was 
created by the act of the party, and where by the act of law. 
And decreed a conveyance for the ſeparate uſe of the wife. 

If the wife 1s entitled to a legacy which the huſband has not 
reduced into poſſeſſion during his life, it ſeems, it will not paſs by 
the commiſſioners? aſſignment. } e | 

A man deviſes his lands which were in mortgage to be ſold, 
and the ſurplus of the money to be paid his daughter; the 
daughter married a man who ſoon after became a bankrupt, and 
the commiſſioners aſſigned this intereſt of the wife's 3 the huſ- 
band died, and the aſſignees brought their bill againſt the wife 
and truſtees, to have the land fold and the ſurplus of the money 
paid them; but the court would not aſſiſt in ſtripping the wife 


(who was wholly unprovided for) of this intereſt, and diſmiſſed 
the bill. | | 


A, puts out 1000). at intereſt to the Za/i-India Company, and 
takes bond for it in the name of J. S. his wife's-relation : A. be- 
comes bankrupt: J. S. is ſummoned before the commiſſioners, 
but before examination he tells the EZaft-India Company that the 


money was not his, but that they ſhould pay it to the perſon that 


brought the bond: A.'s wife brings the bond, and hath the mo- 
ney paid her: equity would not relieve againſt it. | 

A legacy of 1000/7. was given to one after the death of her 
mother, when ſhe ſhould attain the age of twenty-one years, and 
the defendant was appointed truſtee for the raiſing and paying 
thereof out of certain lands: the legatee was drawn into, an im- 
provident match with one who ſoon afterwards became a bank- 


Gayer v. 
Wilkinſon, 
cited in 1 Br. 
Ch. Rep. 50. 
Abr. Eq. X 
54 · pl. 6. 


Jacobſon V. 
Williams, 
1 Eq. Ca. 
Abr. 54. 
1 P. W me. 
382. S. C. 
Gilb. Eq. 


rupt, and the commiſſioners aſſigned all his effects, and gave him Rep. 140. 
a certificate of his conformity: the aſſignees brought a bill for 8. C. 


this 1000“. againſt the truſtee, who infiſted that the aſſignees 
could be in no better condition than the huſband; and that if he 
were plaintiff he could not prevail without making a ſuitable 
proviſion for the wife; and that this legacy being liable to a 
double contingency, viz. the death of the mother, and the le- 
gatee's arriving at the age of twenty-one years, was not, at the 
ume of the bankruptcy, ſuch an intereſt as could be aſſigned : 
and the court held, that though both contingencies have ſince 
appened, yet thoſe being ſince the aſſignment of the bankrupt's 
cltate, and ſince a certificate of his having conformed himſelf in 
frery thing to the acts, he was now diſcharged as a bankrupt ; 
and this portion could not paſs without a new aſſignment, which 


the commiſſioners could not make, their commiſſion being deter- 
aned ; and fo diſmiſſed the bill. 


e commiſſioners may aſſign a leaſe granted by the bank- Seers v. 


"pt, notwithſtanding there be a proviſo in it that the leſſee, 
crecutors, or adminiſtrators, ſhall not aſſign without the leſſor's 
conſent in writing. 


Vor, I. Ff _ They 


his Hind,1Vers 
jun. 294 

— Eq. Caſ, 
Abr, 100. Philpot v. Hoare, Ambl. 480. 


434 Bankrupt. 


Gerrard v. They may aſſign an obligation taken in another's name to the 


Aylmer 
Palm. co. bankrupt's uſe. 


Com. Dig. They may ſell an heriot, relief, &c. due to the bankrupt, and 
tit. Bank- a legacy given to the bankrupt before his bankruptcy. $0 where 
( 18 the certificate has been ſigned by the creditors and commiſſionets, 
Toulſon v. a legacy left to the bankrupt before the certificate allowed by the 
. chancellor may be aſſigned. Many years may intervene between 
Tud way 3 the ſigning and the allowance of the certificate, and large eſfech 
Bourne, may, in the mean time, come to the bankrupt. And it is not 


2Burt. 713. like the relation of a bargain and ſale, or the ſurrender of 2 


| copyhold. : 
Neale v. The commiſſioners here may ſell the bankrupt's good in Ir. 
* land, and the courts in Jreland will take notice of our laws ſo a; 


Canc. in to prevent a creditor, attaching property after the commiſſion, 


1 from gaining a preference over the aſſignees of the bankrupt, 
Nov. 1764 | | 

1 H. Bl. Rep. 132. As to the operation of the bankrupt laws abroad, ſee the caſe of Cleve v. Mill, 
at the Cockpit, 27th July 1764; and the judgment, of the cout in the caſes of Sill v. Worſwick, and 
Hunter v. Potts, infra. 


Iclomons v. So where the laws of Holland have, in like manner as 1 
* og commiſhon of bankrupt here, taken the adminiſtration of the 
ery Property, and veſted it in perſons who are called curators of de- 
eponthien, ſolate eſtates, the court of Chancery hold, that they have, imme- 
I. Bl. 133. diately upon their apointment, a title to recover the debts due to 


the inſolvent in this country, in preference to the particular cre- 


ditor ſeeking to attach thoſe debts. The principle upon which 


theſe deciſions proceed is, that perſonal property is governed by 
| that law which governs the perſon of the owner. 
sin v. If after an act of bankruptcy, but before the aſſignment,: 


Warſwicks creditor, reſident in this country at the time of the bankruptcy, 
1H. Bl. 694. f 


Hunter v. and knowing of it, attach money of the bankrupt abroad, he is 
Potts, 4 compellable to refund it to the aſſignees. But a debtor of the 


rg —_ bankrupt before the bankruptcy, whoſe debt is afterwards bond 


caſe of Sill v. ide, and by regular proceſs, attached by a creditor reſident abroad 


Worſwick, at the time of the bankruptcy, is not liable to pay it over again 
the proceſs to the aſſignees. 


3 ot an act done in England, and under the aid of the law of England; a circumſtance on 
which that caſe immediately turned. The caſe of Hunter v. Potts was without that circumſtance z anc 
it was propoſed to argue it on a writ of error before the twelve judges z but no ſuch argument hath take 
place. 1 | 

Stephens v. In mortgages of land or chattels real, the non-delivery of pol 
Sole, x Vez. ſeſſion does not amount to that ſpecies of fraud intended to be 
23555 +154 checked by the ſtatute, the title deeds, and not the poſſeſſion, 
x At. 154. being the evidence of ſuch ſpecies of property. Creditors, chere 
Ryalv. fore, cannot be deceived and deluded by the poſſeſſion of pro 
8 6 5 perty of that nature. But, where goods are pawned or mortgaged, 
3 Ver. 348. it is very different; for poſſeſſion and a power of diſpoſal of ſuch 
Bamford v. property are the only evidences of ownerſhip to which the cre- 
8 ditor can look: an aſſignment therefore of ſuch property, unse- 
504. Ed. companied by poſſeſſion, is fraudulent and void. 
Vards v. Haden, 2 lem Rep. 557. | | | 


But, 
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tance ; aud 
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ry of pol 
1d to be 
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n of a 
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ty, unac- 


But, 
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But, if the property cannot be delivered at the time of the con- Brown v. 
tract, it will be ſufficient if the mortgagee has the documents Heathcote, 


1 | i 1 | > 2 4 Atk. 60. 
and muniments delivered to him, in order to reduce it into poſ- Ex 5 


ſeſſion. A mortgage, therefore, of a ſhip, or goods at ſea, if Mathews, 

the mortgagee has taken all methods in his power to get poſſeſ- fte 273+ 
fon, ſuch as the bill of ſale, bills of lading, Sc. will be valid, ney, Bil. 24 
for otherwiſe no ſecurity could be made of ſuch things at ſea. G. 3. B. R. 


But if the creditor were to ſuffer the ſhip to come back and go —=— 
upon an another voyage, the caſe would be very different. For the 401. At. 


delivery of the grand bill of ſale will not be ſufficient, if there is Kinſon v. 
an opportunity of taking aCtual poſſeſſion, Tan 
462. By the 26 G. 3. c. 60. § 17. the bill of ale mult recite the certificate of the regiſtry of the 
hip, notwithſtanding it be intended only as a ſecurity for money len*, elſe it is void: and being void, 
the vendee, though he take poſſeſſion of the ſhip immediately upon her return, cannot retain it againſt 
the alſignees of the vendor. Rolleſton v. Hibbert, 3 Term Rep. 406. EDD, 


If a ſhip is in a foreign port, where the mortgagee might take Ex parte 
poſſeſſion of her, and this he known to him, yet he is not obliged Batiogs Stk 


F ; : x 22 Aug. 1 Is 
to take poſſeſſion until her arrival in Great Britain, Co. Bankrupt Lowe os 


Where a ſhare of a ſhip is mortgaged or pledged, the deliver-. Gilleſpy v. 
ing of the bill of ſale of that ſhare is ſufficient, for the mortgagee 2 
cannot in ſuch caſe take actual poſſeſſion of the ſhip. 22 


% Ex parte 
Standgroom, 2d Auguſt 1790. Co. Bankrupt Laws, 410. 1 Vez. jun. 163. 


Choſes in action are holden wichen the ſtatute, for although Falkener v. 


3 : 11 Caſe, Co. 
2 . only allignable in equity, equity will follow the law 1: 2 
luch caſe. Laws, 412. 


1 Br. Ch. Rep. 125. S. C. 2 Term Rep. 491. S. C. Rowe v. Dawſon, 1 Vez. 331. 


| If a bond is aſſigned, the bond muſt be delivered and notice Ryan v. 


muſt be given to the debtor; but in aſſignment of book-debts no- Roses, 

tice alone is ſufficient, becauſe there can be no. delivery, and 1 Ack. ds 

ſuch acts are equal to a delivery of goods, which are capable of 177. 

being delivered, gion e e e 8 A choſe in 
y be aſſigned without deed, Howell v. M*Ivers, 4 Term Rep. 690. 

The enaCting part of 21 ac. 1. c. 19. / 11. is not reſtrained Cowp. 233. 
by the preamble, but it extends to other perſons' goods, as well | 
35 thoſe which were originally the bankrupt's property. 

One Mace kept a public houſe, had a licence, and ſaid ſhe Mace v. 
was married to Penrice. It was proved ſhe went to the Exciſe- Cavell, 
office, had his name entered in the books, with a note in the p. maT. 
margin, c married.” Penrice had the licence, and continued in 
poſſeſſion of the houſe and goods from that time till he ab- 
ſeonded and went to Pimlico, which was an act of - bankruptcy.  » 
Mace, the plaintiff, firſt claimed the goods in queſtion under 
a bill of ſale from Penrice, but afterwards as her own original 
property, and denied that Peurice and ſhe were married. Upon 
a queſtion, Whether this was within the ſtatute ? the court held 
that it was. ZE. 855 
In another caſe, Bryſon being poſſeſſed of a dyer's plant, ſold Bryſon v. 
to Simpſon for 1651. 165. 6d.; and Simpſon gave. Bryſon two Wye, Hi. 
promitiory notes dated the noe! of January 1780, one for the B. K. 

. | | 2 ; ſum 
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Bankrupt, 
ſum of 821. 135. 6d., payable on the 6th of January 1781, and 
the other for the ſum of 82/. 135., payable on the 6th Jan 


1782. When the firſt note became due, Simpſon could not take 


it up, and Bryſon offered to take back the plant, and return the 
notes, and agreed that he would let him the plant at the rent of 
5 J. a-year, upon the valuation amounting to 8/. 56. 6d. per am, 


The bare 


leaving 


goods in 
poſſeſſion of the bankrupt, without power to diſpoſe, will not be within the ſtatute, Weſt v. Skip, 
1 Vez. 243. 


facts for the determination of a jury. 
Wms. 


314. 


Haſelinton 
v. Gill, 


3 Term Rep. 


620. n. 


ibid. 


; 3 v. 
oolloton, 


Hinton's 
caſc, Frem. 


270. 


Ruſt 


v. Cooper, 


Cowp. 629. 


Thompſon 


v. Freeman, 
1Term Rep. 


355. 


Yeats v. 
Grove, 


1 Vez. jun. 


430, 


Co. Bank- 


rupt Laws, 


446. 


Audley v. 


Halſey, Sir 


W. Jones, 


Rep. 202. 

Rex v. Pix- 
ley, Bunb, 202. Rex v. Bewdley, in the Exch. July 1784. 2 8 
rounghgood, 3 Mod. 236. Comb. 123. Rorke v. Dayrell, 4 Term Rep. 408. 


for the term of three years. Lo this propoſal S:mp/or 5 readily 
agreed, and a deed was accordingly executed; by whic 


it way 


agreed, that Bryſon ſhould let the plant to Simp/on, and that if he 
ſhould make default in any of the quarterly payments, or in the 
performance of any of the covenants, then the term granted 
ſhould ceaſe, and Simpſon ſhould deliver up the plant, W., and 


ſame. 


it ſhould be lawful for Bryſon to take immediate poſſeſſion of the 
There was a memorandum at the foot of the deed, that 


Simgſon had put Bryſon in full poſſeſſion, of the plant, by delivering 


to him one winch in the name of the whole. 


On the 5th of 


July 1783, a commiſſion of bankruptcy iſſued againſt Vimp/a, 
and the meſſenger took poſſeſſion of the plant. 
The queſtion was, Whether this was within the . 21 Jac. ].“ 


The court held clearly that it was. 


Ex parte Flyn, 1 Atk. 185. 


Collins v. Forbes, 3 Term Rep. 316. 


The ſort of poſſeſſion, diſpoſition, &c. are, in gener, 
Walker v. Burnell, Dougl. 303. Copeman v. Gallant, 1. 


Where a trader makes a ſettlement of perſonal property upon 
his marriage, for the ſeparate uſe of his wife, and to be by 
her employed in a trade, his living with the wife, if he do not 


intermeddle in the. buſineſs, will not be a 


perty within the ſtatute of 21 7ac. I. 


for 


oſſeſſion of the pro- 
* hath not the ord- 


and diſpofition with the conſent of the real owner. 
Ihe delivery of property to a creditor in contemplation of im- 
mediate bankruptcy is conſidered as fraudulent, notwithſtanding 
the delivery is made in ſatisfaction of a hund fide debt, for it di- 
appoints the equality which the bankrupt laws aim at. 
Alderſon v. Temple, 4 Burr. 2235. 1 Bl. Rep. 441. Harman v. Fiſher, Cowp. 117 


But if a trader, under an apprehenſion of legal proceſs, de- 


livers property to his creditor, or gives him a power to recen 


it, ſuch act is valid, notwithſtanding the bankrupt knows himſel 


to be inſolvent. ; 


So if a debtor, upon being preſſed by his creditor, who know! 


not to affect the payment. 
The crown is not bound by the a 


Ets relating to bankrupts, not 


him to be inſolvent, gives an order upon a perſon, having his 
property, to pay out of the proceeds, it hath been determined 


being named in them; therefore an extent ſerved upon the po 
perty of the bankrupt will bind from the 1e of the writ, and 


transferred to a third perſon. 


till actual aſſignment by the commiſſioners; but the king is 


by an actual aſſignment, becauſe the property is 


then abſolute! 


how. 480. | Lechmere Y- Tho- 
One | 


parte | 


in aww 


Bankrupt, 437 


One became indebted to the crown, and a commiſſion of bank- Park. Rep. 


and rupt was ſued out againſt him, and an aſſignment made of his 126. | 
al effects; and an extent iſſued from the crown, teſted the day of e 
** the date of the aſſignment, and the crown was preferred. 285 
11 The land-tax money in the hands of collectors is a debt Braſſey v. 

| to the king, but the warrant of the commiſſioners of the land- Pawion, 2 
yh tax is not equal to an extent ſo as to bind the goods from the . 
WE date, but until aſhgnment the property is in the bankrupt, and 

By he the land- tax commiſſioners warrant executed before the aſſign- 

Ws ment will create a hen upon ſuch a ſeizure, therefore all the 

way aſſignees' right is to redeem the goods which are in the hands of 

wa 1 the commiſſioners of the land-tax for that purpoſe. 2 

ke A candle-maker, in arrear for the fingle duties, becoming «rac x. 


| bankrupt, and convicted for non-payment after the aſſignment Huli, 


Gra of his effects, the double duties are a lien upon the candles, * 395» 
* utenſils, and materials in the hands of his aſſignees, and they 83 
) | may be diſtrained. | |  /* Senior, Rex v. Fowler, Dougl. 400. 
mpſan, J | * 
| | The aſſignment will not paſs goods which the bankrupt hath Garret v. 
ac. l.! poſſeſfon of as factor, though he act upon a del credere com- Cullum, 
miſſion. N | | _— — 
t v. Skip, ithed. Godfrey v. Furzo, 1P. Wms. 185. Ex parte Dumas, 2 Vez. 586, 1 Atk. 232. Scrim- 
n ga, 55 ve Alderton, 2 Str. 1 182. Eſcott v. Milward, Sittings after Mich. 1783. Co. Bankrupt Laws, 
ant, 1 P. 456, 7. c | | 13 
Nor, upon the ſame principle, will it paſs bills or goods ſent Ex parte 
1 ple, 1 5 g 
7 e n to a trader to be applied to a particular purpoſe. A — — 
) : . * 
do not 1 Atk, 232. Ex parte Emery, 2 Vez. 674. Godfrey v. Futzo, 3 P. Wms. 185. D'Aquila v. 
Lambert, Ambl, 399. Ex parte Clare, and ex parte King, cited in Snee v. Preſcott, 1 Atks 2 59. 
he pro- Link v. Waller, 2 Bl. Rep. 1134. Looke v. Hollingworth, 5 Term Rep. 215. 29 
he order | | 80 
Neither will it paſs goods which the bankrupt may be poſ- Howard v. 
n of im- ſeſſed of as executor or adminiſtrato. | 12 3 
ſtanding Er parte Ellis, 1 Atk. 101. Ex parte Marſh, 1 Atk. 158. But if a trader is, made —_ 
or it di- and reſiduary legatee, and, before his bankruptcy, collects in enough of the teſtator's effects to 
pay debts and particular legacies, and the remainder of the aſſets is uncollected; though the afignees in 
(zo would not be entitled to get it in, becauſe the bankrupt has it in auter droit as executor, yet the 
aff ynees under the commiſſion, notwithſtanding the legal intereſt is not veſted in them, may, by the aid 
4 dt. or the court of Chancery, get in the aſſets in the name of the executor. Per Ld, Hardwicke, in ex 
eis, © parte Butler, 1 Atk. 213. Ambl. 74. S. C. As courts of law now take notice of a truſt, the aſſignee 
o receme in a would be entitled. Winch v. Keeley, 1 Term Rep. 629. 5 $ 
VS himſel x : . ; 
| Nor a debt which he hath previouſly aſſigned to another per- Winch v. 
ho knows WM ben; for in ſuch caſe he is a mere truſtee, and the debts which —_ 
raving bi WY e alignable by the ſtatute are thoſe which are for the benefit of ogy: * 


etermined i de bankrupt.) 
If A., being beyond ſea, conſigns goods to B. then in good Wiſeman v. 
crupts, not ercumſtances in London, and before the goods arrive B. be- Vandeput, 
n the pi ines a bankrupt, whereupon A. conſigns them to another, and I 
writ, and I ©* aſſignees under the commiſſion pray relief and a diſcovery, v. Preſcot, 
g is bound WM d 2 trial at law is directed, whether ſuch conſignment veſted a # AK. 245. 
abſolute) I Loperty in B., and a verdict is found (a) for the aſſignees; yet — 
es: equity will blige B ; . : | | 
Jill not oblige B. to come in as creditor, it being allow- Wood- 
mere v. Te . by any means, ſhort of aCtual violence, to prevent the bridge, after 
| : Ff od Trin. Term 
One | 3 goods 
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1755. Co. goods from coming into the hands of the bankrupt (5) or the 


Bankrupt aſſignees. U 
Laws, 480. | | | ] b 
(a) This right of the conſignor to ſtop in tranſitu in caſe of bankruptcy, when the queſtion is mere) 
between conſignor and confignee, is now eſtabliſhed at law. Biſkett v. Jenkins, cited in Comp. 296, a 
Solomons v. Nifſen, 2 Term Rep 674. Lickbarrow v. Maſon, 2 Term Rep. 63. But whether ſuch h 
right exiſt, as between the conſignor and the aſſignee of the conſignee, under an indorſement of the hill f 
of lading for a valuable conſideration, is a point as yet unſettled. The court of K. B. have negathet l 
any ſuch right. Lickbarrow v. Maſon, 2 Term Rep. 63.; their judgment was reverſed in the Er. d 
chequer-chamber, 1 H. Bl. 357. ; but the Houſe of Lords, not thinking the evidence on the record 50 
(for the queſtion was brought forward on a demurrer to evidence) ſufficient to maintain the plaintiff 
action, awarded a wenire facias de novo. Dom. Proc. 14th June 1793. (6) But, if they once get into fu 
the hands of either, the right is gone. Ellis v. Hunt, 3 Term Rep. 464.] th 
| ret 
Atkin v. [Goods that have been delivered on a precedent conſideration th 
Ss cannot be aſſigned, though the acceptance be after the bank- an 
10Mod.432. ruptcy. | | 2 
S. C. 4 Burr. 2239. . | py 
Cowp. 12 5. The aſſignment doth not deveſt an equitable lien. By an ſee 
G egen equitable lien, however, we are not to underſtand a right attach. * 
Entited to ing upon the property in whatſoever hands it may be; for tler 
ſuch lien, can be no lien diſtinct from poſſeſſion. 
fee Ambl. | | pr 
252, Cowp. 251. 1 Burr. 493. 2 Burr. 931. Pr. Ch. 580. 4 Burr. 2214. 1 Bl. Rep. 65, 
4 Term Rep. 123. 1 Atk. 235. 2 Cox's P. Wms. 367, Dougl. 97. Ex farte Andrews, G.. 0 
Bankrupt Laws, 515. | | 
Moyſes v. The defendant on the marriage of. his ſon ſettled lands on 
rig by himſelf for life, remainder to his ſon for life, c.; and covenantel ver 
| Fu io during his own life to pay his ſon 151. per annum; the fon be— col 
Vandenan- came a bankrupt; the plaintiff as aſſignee brought a bill again pol 
ker y. Deſ- the father, to have the benefit of this agreement, and to compel of 
8 96. Payment of the 151. per annum. Per Cur. An aſſignee, under tru 
a ſtatute of bankruptcy, is not entitled to have the perſom- bec 
ance of an agreement made with the bankrupt ; and it was 6 tior 
| adjudged in the caſe of Drake v. The Mayor of Exeter, where the the 
Prakev. court held, that if a leflor covenants with his leflee and hi exc 
6 as aſſigns to renew his leaſe, and the leſſee becomes a bankrupt wit 
ach. Ca. 51. and the commiſſioners aflign this covenant, the aſſignee c inc 
; have any relief againſt the leſſor. | unde 
Chippendale Chippendale brought an action of afſimpſit for work and labour oY 
e oy as an attorney. The defendant pleaded, that the plaintiff was 1 in «©: 
» 0 . . » . 
25 G. 3. bankrupt, and averred, that the commiſſion was {till in fore * 
P. R. The plaintiff replied, that the work and labour was done att , 
| the commiſſioners' aſſignment, and for the neceſſary ſupport MM rc 
maintenance of himſelf and his family. Rejoinder, that Ut mn; 
. . . . . er 
plaintiff had not obtained his certificate z and thereupon 2 & — 
murrer. Lord Mangſield ſaid, the only queſtion is, Wheths rupt p 
the aſſignees of a bankrupt are entitled to the profits arifing fro 5 
his perſonal labour? The aſſignees cannot let out the dal ch. R 
2 Atk. 253. rupt; they cannot contract for his labour. And Mr. Juli I 
Buller obſerved, that when Lord Hardawicke ſaid, that “ allt nd 
Cn e bankrupt's future perſonal eſtate is affected by the allignme 5 | 
See act. he evidently meant, that if the aſſignees claim it, the gw 1 
Aſhley v. er i and en ent Fs it: butl 
Kell, 3 muſt deliver it up; and ſo far the aſſignment affects it; bat ſect; 


+ 1207 Other perſon can have the ſame plea. | nh 


the The aſſignees have an intereſt in the bankrupt's eſtate from the Sand. 239. 
| very act of bankruptcy, ſo as to avoid all meſne acts done by the os 07+ 
bankrupt during that time, and the iſſuing out of the commiſſion; pl. B. py 


wy : ; pl. 8. But 
2 and the privity of contract between the bankrupt and his creditors it has been 
er fuch being from that time transferred to the aſſignees, they have the J 
the bil ſame right as an adminiſtrator, who has a property from the actual af- 
wow death of the inteſtate, and may declare generally ut de bonzs ſuis fignment, 
e record proprits. | — — 
aintiff'; ſuch a property for which he may maintain an action. Salk. 108. If, upon a capias ad ſatisfaciendum, 
* the money is levied, and after the plaintiff becomes a bankrupt, and the money is aſſigned before the 
return of the writ, this aſſignment is void ; for being in the hands of the ſheriff it is quaff in cuſtadid 
legiz, and not the bankrupt's money before it is paid him. Cro. Car. 166. 176. If the conuſor, after 
eratio | the extent, and before the liberate, becomes a bankrupt, and the goods are delivered upon the liberate, 
bank» and a commiſſion is after taken out, &c. they cannot be ſold 3 for, by the extent, they were in cuſtediã 
legis ; and it was not in the power of the conuſor, by any ſubſequent act, to deſtroy the effect of the 
extent, Cro. Car. 148. Sit W. Jones, 202. S. C. If between the act of bankruptcy, and before 
aſſignment, the goods of the bankrupt are ſeized, and in the officer's hands for the debt of the king, it 
By an ſeems, that theſe goods cannot be aſſigned; for the king's title, and that of a ſubject's, commencing af 
e h the ſame time, the king ſhall be preferred; beſides, the king cannot come in as a creditor under the 
uw p | fatutes, Salk, 108. pl. 2. 102, [z Str. 978. But he is bound by an actual aſſignment. 2 Show. 481.1 
Or {Nene | 
[Where a trader commits an act of bankruptcy by lying in Barwell v. 
f priſon for two months, it relates to the firſt day of his ſurren- e * 
— 4 der, ſo as to over-reach all intermediate tranſactions. King > ; 
| 5 Leith, 2 Term Rep. 141. 
ands on As this relation to the act of bankruptcy occaſionally induceth where the 
venantel very great hardſhip upon parties, it meeteth with but little en- a of bank- 
ſon be couragement from the courts. The legiſlature too hath inter- WET 
II again poſed, and provided that it ſhall not extend (a) to the prejudice by the banke- 
o compel of any debtor of the bankrupt, who pays his debt to the bankrupt 1 
e, under truly and baud fide before he ſhall underſtand or know that he is — 
perfom- become a bankrupt; or to purchaſers (5) for valuable conſidera- in the inter- 
it was le tion, unleſs the commiſſion ſhall be ſued out within five years after e berg 
where the the aCt of bankruptcy 3 or to payments (c) for goods or bills of — the 
e and hi exchange bond fide made by the bankrupt in the courſe of trade, ſheriff paid 
bankrupt without the creditor's knowing that he is become bankrupt, or in mene; 


: : hich he 
inſolvent circumitances. had levied 


under an execution againſt the bankrupt to the plaintiff in the action, the court would not aſſiſt the 


ee Can 


10 [about aſſignees upon motion. Clarke v. Ryal, 1 Bl. Rep. 642+ (a) 1 J. 1. c. 15. F 14. (6) 21 J. 1. 
r | © 19. F14. (c) 19 G.2, c. 32. Ht. There is no difference between an actual payment of money 
ntiff was 1 in ſatisfaction of a debt, and indorſing bills of exchange; provided there be no notice, and the money 
1 in force. de received on them before the commiſſion of bankruptcy iſſues. Hawkins v. Penfold, 2 Vez. 550. 
done after Payment by the acceptor of a bill, after time given him by the holder, on condition of allowing intereſt, 
| | u nat a payment in the courſe of trade, and, of courſe, not protected againſt a ſecret act of bank« 
upport an | ruptcy, Vernon v. Hall, 2 Term Rep. 648. A banker is affected by notice equally with other per- 
- that the ſons; and if, in ſuch caſe, he pays the draft of a trader keeping caſh with bim, he is liable to pay it 
2 a & over again to the aſſignees. Vernon v. Hankey, 2 Term Rep. 113. 3 Br. Ch. Rep. 313. But the 
upon aſignees having recovered the money from the banker, cannot compel the creditor, to whom the bank. 


rupt paid it, to refund. Vernon v. Hanſon, 2 Term Rep. 287. If a perſon borrows money, and re- 


ariſing fro Pays it after a ſecret act of bankruptcy, this, though not a payment in the courſe of trade, will yet be 
the hank alowed; for the loan being repaid, it will be conſidered as never borrowed. Ex parte Congalton, 3 Br. 
'M Jul unn | | 
T. 5 4 a . - 
vat © all th The relation operates only on voluntary payments with notice; Foſter v. 


allgunen and if the debtor pays the debt in conſequence of a judgment at — 


the bankV] 3+ the aſſignees cannot recover the money a ſecond time. 479 

ds it: but! t will not avoid a fair act ſubſtantially complete, though de- Lempriers 

3 dire in ſome formal circumſtance. If therefore a trader aſ- 3 — 2 
| Fi 4 | ſigns 485. Ps 
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449 V nkr upt. 


The like ſigns goods at ſea, and at the ſame time undertakes to indorſe 


lau as to an and deliver the bill of lading as ſoon as he receives it, the in. 
indorſement , 


of a bill of dorſement will be good, though an act of bankruptcy be com. 


exchange in mitted before it is made.] 
purſuance of a prior agreement. Smith v. Pickering, Eſpin. Ni. Pri. 30. 


3 Lev. 69 If a feeri facias is taken out, and indorſed according to the ſta, 


191. 3 tute, and delivered to the ſheriff, and after, the ſame day, the 


acc. 1 P. ; . 

Wms. 92. defendant becomes a bankrupt, and the ſheriff levies 400/. of the 
737. goods of the defendant, and pays it to the plaintiff; yet the com. 
miſſioners may aſſign theſe goods notwithſtanding, c.; for, by 
the delivery of the writ to the ſheriff, the goods are bound in no 
2 There- other manner than before the ſtatute they were bound from the 
= rg J. tee of the writ ; and by the delivery of the writ the execution is 

＋ c. 19. $9.] not ſerved or executed (a), 
(b) See Bai- [It ſeemeth to have been formerly (5) very much doubted, 
ly v. Bun- whether the aſſignees could maintain any action againſt an officer 
33 gig. who had the goods of a bankrupt in execution after an act of bank 
271. S. C. ruptcy, and before the iſſuing of the commiſſion; but it is (c) now 
I Keb. 930. ſettled, that the aſſignees may in ſuch caſe bring trover againſt 
\ Coors. him, though the relation (d) ſhall not operate ſo as to make him 


4 


(c) Coo 

v. chitty, a treſpaſſer. 
I Burr. 20. 1 Bl Rep. 65. S. C. (4) Nor will he be a treſpaſſer, though he fell after notice from 
the proviſional aſſignee. Smith v. Miles, 1 Term Rep. 475. | 


Akerry v. A purchaſer for a valuable conſideration, without notice of an 


1 act of bankruptcy, ſhall not be obliged in equity to diſcover any 
Collet v De. thing that may tend to deprive him of a legal title; but every ad- 


Golls, Ca. vantage ſhall be left him to defend himſelf, Indeed where a 
2 commiſſion is actually taken out, the caſe is very different, he- 
v. Boding- Cauſe that is a public act, which all are bound to notice; but an 
ten, 2 Vern. act of bankruptcy may be ſo ſecret as to be impoſſible to be 


599. known.) 


Oro. Car. Though the bankrupt's eſtate is transferred to the alhgnees, 
287. Jones, yet muſt they purſue the ſame remedies for the recovery of it as 


223. Wh : p 1 
3 of = the bankrupt himſelf ; therefore if a debt upon a ſimple contract 


lay againſt due to the bankrupt is aſſigned, an action of debt will not lie 
— M againſt the executor of the debtor, but the aſſignee muſt bring 
againſt the his action on the Cale. . 

aſſignee. Cro. Jac. 105. 


Allen, 28, The plaintiff declares upon an aſſumpſit for 431. x r., and fets 


29+ Stile, forth an aſſignment of the debts of the bankrupt, mentiona? in 


62. S. C. , 
— 8.0 guadam ſchedula cantinen prædict? ſummam 431. 14., and the ut} 
ited, find he was indebted only 411. 1 ., which he promiſed, Cs. 


and that the commiſſioners aſſigned debita pred” in quadam cke. 
dula continen' pred* ſummam 431. 15., and, if this is the ſame pro- 
mile, concludes for the plaintiff; and becauſe the iſſue and ver- 
dict were concluded to the promiſe, and the aſſignment not 
in queſtion, and the ſtatute giving the like remedy to the al- 
ſignee as the bankrupt had, it was adjudged for the plaintiff *. 


® This caſe is not worth attending to —aſſignees now declare generally, as ſuch, without mention 
any alignment ; they ſtate the cauſe of action accruing to the bankrupt, before he became 1 115 
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Bankrupt. 


became ſuch, nor to the aſſignees fince; and conclude to the damage of the aſſignees. 


If there be a joint bond to A. and B., and A. become a bank- 


rupt, Sc., the aſſignee cannot bring an action alone; but if aſ- 


ſigned to B., he alone may bring an action, being entitled to one 
moiety in his own right, and to the other for the benefit of cre- 
ditors, by virtue of the aſſignment *. | 

* But the facts muſt appear on the record. - 


In aſump/it, the plaintiff declared as aſſignee under a commiſ- 
ſon of bankruptcy awarded againſt F. S., who became a bank- 
rupt, Sc., and that the defendant was indebed to the ſaid J. S., 
Sc.; and on demurrer to the declaration it was objected, that it 
was uncertain, it not being ſhewn how J. S. became a bankrupt, 
vi2. either by keeping cloſe within his houſe, by ſuffering him- 
{elf to be arreſted, c. and that in pleading fimony, the parti- 


cular act muſt be ſet forth: But it was held well enough in this 45 


caſe, for the ſtatutes mention the word bankrupt, but in the ſta- 
tute againſt ſiniony no mention is made of the word; beſides, in 
this caſe the plaintiff is a ſtranger to the bankrupt, and it cannot 
be preſumed that it lies in his knowledge in What manner he be- 
came a bankrupt. : 


441 


promiſe in like manner z and in the breach, allege the defendant has not paid to the bankrupt befoce he 


Lev. 17. 
Raym. 6, 7. 
Keb. 167. 


Carth. 29. 
Pepys and 
Low, Comb. 
108. 8. E. 


Lawſon v. 


promiſe to 
be made to 
the bank- 
rupt, if the 
contract be 
prior to the 


bankruptcy, 6 Mod. 131. Stra. 699, Secùs, if ſubſequent; and therefore, in ſuch caſe, they need 
not name themſelves aſſignees. Evans v. Mann, Cowp. 569. If the ſame perſons are aſſignees of A. 
and B., who were partners, but there is no joint commiſſion ; they cannot, in one action, ſue for debts 
due to A. and B. jointly, and alſo for debts due to each, individually. Hancock v. Hayward, 3 Term 


Rep. 433+ Streatfield v. Halliday, id. 779.] 


[The aſſignees may bring either trover or aſſumgſit for money 
received ſubſequent to the bankruptcy 3 but they cannot bring 
both; and having brought one, and proceeded to judgment in 
that, it will bar the other, | 

were formerly not allowed to maintain aſſumꝑſit in ſuch caſe. 1 Vez. 329. 


It is in one caſe ſaid, that if a bond was made to A. in truſt 
for B., who becomes a bankrupt, the aſſignees may bring the ac- 
tion in their own name, though B. muſt have brought it in the 
name of his truſtee z but this opinion has been denied to be law 


Hutchin Y. 
Campbell, 2 
Bl. Rep. 

830. 3 Will. 
zog. They 
3 Lev. 191. 


Miles v. 
Williams, 

I P. W. 249. 
1 Atks 193. 


by Lord Hardwicke, who thought clearly by the manner of word- 


ing the clauſe, relating to the commiſſioners power of aſſignment 
of 2 bankrupt's effects, 1 Fac, 1., that aſſignees can only have the 
like remedy to recover a debt as the bankrupt himſelf might have 
had, the words ““ as the party himſelf might have had,” in the 
me of that clauſe, appearing to him to be meant of the 
ankrupt. | | | 

The aſſignees cannot maintain an action to recover the payment 
of an annuity, which the bankrupt, prior to an act of bank- 
Tuptcy, had agreed ſhould be applied to ſatisfy a debt due from 
the bankrupt to the grantor of the annuity.) 


By the 5 Geo. 2. cap. 30. ſe. 38. it is enacted, „ That no Poe 
cannot give 


" ſuit in equity ſhall be commenced by any aſſignee or aſſignees, 


* Vithout the conſent of the major part in yalue of the — 


— 


Sturdy . + 
Arnaud, 
3Term Rep. 
392. 
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"a= Bankrupt. 


Ggnees to (c of ſuch bankrupt, who ſhall be preſent at a meeting of the 


proſecute ec - : ; ; I 
wn. © creditors, purſuant to notice to be given in the London Gazate 


own diſcre- cc for that purpoſe.” 
tion ; but there muſt be a meeting of creditors upon notice in the Gazette, to confider of each particuly 
ſuit. Ark. Rep. 92. pl. 39. And a folicitor, who carries on ſuits for an aſſignee, without the con. 


lent of the creditors aſſembled purſuant to this act, is not entitled to be paid out of the bankrupt's 


eſtate, but is left to a perſonal remedy againſt the aſſignee employing him. Ex parte Whitchur 
1 Atk. 210. Actions at law may be brought without firſt calling any meeting of creditors, Huſſey 
v. Fidell, 3 Salk. 59. : | 
Bull. N. 7. [In actions brought by aſſignees, it is neceſſary to prove the 
37- bankrupt a trader within the ſtatute, the act of bankruptcy, that 
the commiſhon was regularly granted, the aſſignment to the 
plaintiff, and property in the bankrupt. | 
Abbot v. It is an eſtabliſhed rule, that aſſignees muſt prove the petitioning 
. creditor's debt, by the ſame evidence which muſt have been pro- 
But, duced in an action againſt the bankrupt; and as it is neceſſary, in 
againſt a order to recover on a bond, to call the ſubſcribing witneſs, unleſs 


perfon who fome reaſon can be given for his abſence, ſo the petitioning cre- 
18 party to a 


deed, his ex. ditor's debt, if it ariſes on bond, muſt be proved in like manner. 


amination before the commiſſioners, wherein he admits the execution of it, ſuperſedes the neeeſſitj of 
calling the ſubſcribing witneſs. Bowles v. Langworthy, 5 Term Rep. 366. 


Janfon v. The depoſitions of the act of bankruptcy, when recorded 
1 according to 5 Geo. 2. c. 30. H 41., are evidence in an action at 
ougl. 257. : 1 
law to prove the preciſe time when the act of bankruptcy was 
committed, if ſpecified therein. | 
Field v. A bankrupt cannot be a witneſs to prove his own act of bank- 
Curtis, ruptcy; but, if the defendant calls him, he waves all objections 
3. n: to the competency of his evidence, and the bankrupt may be 
Seaces of Croſs-cxamined by the plaintiffs to that fact. 
Gill v. Woodmaſs, ruled by Lee, C. J., Mich. Sittings, 1752. Bull. N. P. 38. 


Boll. N.P. The bankrupt cannot be evidence to ſwear property in himſelf, 


43+ COW. or a debt due to his eſtate, without having obtained his certificate, 
ED and given a releaſe of his ſhare in the ſurplus and the diyidends, 

for elſe he is plainly intereſted ; but he may prove property in, or 
. a debt due to, another. | 
Mattesy, Upon the ſame principle an uncertificated bankrupt cannot be 
Drayton, witneſs to prove ufury in a creditor, who had proved that debt 
hob, under the commiſſion. 


Walker v. It is a ſettled rule, that a bankrupt may be a witneſs to diminiſh 
Walker, the fund, though he has not obtained his certificate; becauſe, in 
70. ſo doing, he ſpeaks manifeſtly againſt himſelf; for he may not only 
Butler v. defeat his title to the benefit which the law allows him, if the 


meg 5 fund is of a certain amount, but he hazards the diſpleaſure of all 
Pe 7" his other creditors. _ | 
Ruſſel v. If a bankrupt has had his certificate, and received his allows 


"jog ance, his evidence will be admiſſible, for he is not bound ta 


269. refund. 


Chapman v. It muſt be obſerved, however, that though a bankrupt has ob- 
Gardner, tained his certificate, yet he is not a competent witneſs to prole 
-HBl-279- the petitioning creditor's debt, or any other fact neceſſary to ſof- 


Croſs v. Fox, . 
and Flower port the commiſſion. 


3. Herbert, 341d. 
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(8) Of ſetting off, ſubmitting to Arbitration, and 
compounding Debts due to the Bankrupt. 


Y the 5 Gee. 2. cap. 30. { 28. it is enacted, “ That where it 
B « ſhall appear to the commiſſioners, or the major part of 
« them, that there hath been mutual credit given by the bank- 
« rupt, and any other perſon, or mutual debts between the 
« bankrupt and any other perſon, the ſaid commiſſioners, or the 
« major part of them, or the aſſignees of ſuch bankrupt's eſtate, 
« ſhall ſtate the account between them, and one debt may be ſet 
« off againſt another; and what ſhall appear to be due on either 
« fide on the balance of ſuch account, and on ſetting off ſuch 
« debts againſt one another, and no more, ſhall be claimed or 
« paid on either ſide reſpeCtively, e | 

[It hath been holden in one caſe, that the ſtatutes of ſet-off 
could not be pleaded by a debtor to a bankrupt in an action 
brought againſt him by the aſſignees; for as between them there 
could not be mutual debts, becauſe, as the debtor could have 
no action againſt the aſſignees, there could not be mutual re- 
medies. But this deciſion hath been impeached in a later caſe, 
and it is now ſettled, that a defendant may ſet off a debt due to 
him from the bankrupt; for the aſſignees are to be conſidered as 
the bankrupt. | 

Contingent debts, not due at the time of the bankruptcy, can- 


A note indorſed to a debtor of the bankrupt after the bank- 
ruptey cannot be ſet off. Chambers, 


' 443 


For this, 
before the 
ſtatutes of 53 
Ann. and 5 
Geo. 2., 
which have 
the ſame 
clauſe. Nd 
2 Bulſt, 26. 
Mod. 21 bY 
Eq. Ca. Abr. 
8. 2 Vern. 


428. 


Ryall v. 
in, 
1 Will. 155. 


Ridout v. 
Brough, 
Cowp. 135. 
Lock v. 
Bennet, 

2 Atk. 49. 
Ex parte 
Groome, 


1 Atk. 119. Hancock v. Entwiſsle, 3 Term Rep. 435. 


Marſh v. 
2 Str. 1234. 


Where there is a plain mutual credit, one party ſhall ſet off 1 F. W. 326. 
againſt the other, and the ſtatute is not to be conſtrued of rar * 


dealings in trade only, or in caſe of mutual running accounts, 
but in all caſes of mutual credit the balance only ſhall be paid. 
Therefore where Samuel Jones borrowed 1500. of Coggs on 
mortgage, and Coggs owed about 1400/7. to Fones upon notes, 
Jones was allowed to ſet off his demand upon the notes againſt 
the mortgage. | | 

But if A. and B. are joint traders, and J. S. is indebted to A. 
and B. on their joint account 100/., and A. owes ſaid B. 100l0. 


on two ſeparate accounts; J. S. cannot deduct ſo much as A.'s , 


proportion of the 10014. comes to out of the joint debt; becauſe 
the co-partnerſhip debts of A. and B. are to be firſt paid before 
any ſeparate debts; but if there be a ſurplus beyond what will 
pay the partnerſhip debts, then, out of A. s ſhare of the ſurplus, 
J. S. may deduct the ſeparate debt of 4. ba 


1 Atk. 126, 
1 Atk. 237. 
1 Vez. 375. 
Laneſbo- 


rough v. 
133 2 P. 
325. 
Vide ex parte 
Edwards, 
100. 
where Ld. 
Hardwicke 
doubted, 
Whether a 
perſon, a 
creditor un- 


der a ſepa. 
rate com- 


miſſion againſt A., and debtor under a joint commiſſion againit A. and B., can ſet off the debt he 


owes the latter, by his demand againſt the former. 


Where A. was a creditor of the bankrupt for 100 J. and 100., 
and a debtor to him on bond for 3401. payable on the 4th 2 
et 
off 


Mar < 1756, with lawful intereſt, and applicd that he might 
| 0 


Ex parte 
Preſcot, 
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444 - — Bankrupt, 


the debt be off his demand of 1007. againſt the principal and intereſt due on 


| Paid after the bond, and not be obliged to prove his debt under the com. 


K- . s *s . he 
N miſſion, and take a dividend upon it only; the Lord Chancellor 


if it be in ſaid, though this is not in ſtrictneſs a mutual debt, yet it is a mu- 


conſequence tual credit; for the bankrupt gives credit to the party in conſider- 


77 e ation of the bond, though payable at a future day, and he gives 
may be ſet the bankrupt credit for the debt upon ſimple contract, and there, 
ba Barra fore it is a caſe within the equity of the 5 G. 2. 1 
Term Rep- 211. French v. Fenn, there cited. Martin v. Court, 2 Term Rep. 640. Dobſon y, 
„ ee 5 Term Rep. 133 | 7 8 
Grove v. A broker having a del credere commiſſion may, under this ſta. 
Dubois, tute, give in evidence, upon the general iſſue, a loſs upon a policy 
1'Term Rep. 2 : g Ss * 
142. Biae happening before the bankruptcy in an action by the aſſignees of 
v. Dickſon, the underwriter, for premiums upon various policies under- 


id. 28 5. 7 ' 
Sp,” written by him. 


Wilſon v. But where there is no del credere commiſſion, the broker is not 

Watſon, entitled to ſet off loſſes on goods which he inſured for other perſons, 
* Ni 2 \ P 

Pr. 274. the debts being properly due to them, and not to the broker. 


Whitcheaa A broker is entitled to deduct money due from the bankrupt to 
v. Vaughan, him, for premiums, out of what he collects on the policy, where 
Nr it is put into his hands to receive the money from the under. 
Parker v. Writers. 

Carter, in C. P. Tr. 28 G. 3. Co. Bankrupt Laws, 647. 649+ 


Wilkins v. A demand againſt a bankrupt cannot be ſet off in an action by 
Carmichael, his aſſignees for trover and converſion, ſubſequent to the bank- 
Doug 97. ruptcy, of effects belonging to the bankrupt eſt 
Percy, ot effects belonging to the bankrupt eſtate. 
Gibſon v. A company 3 by charter, or act of parliament, 
28 b. cannot prevent the aſſignees of a bankrupt from ſelling any flock 
„ 1 Str. he is entitled to on account of a demand they may have againſt 
645- Eg. the bankrupt, for the rule relating to mutual credit does not ap- 
Ca. Abr. 9. ply to this caſe. But, if there is an expreſs bye- law to ſubject the 
ſtock of each member to ſatisfy the debts they may owe to the 
company, they are at liberty to hold it, and to account only for 
the balance. 


Biſhop v. Debts due in different rights cannot be ſet off.] 
Church, 3 Atk. 691. 
934. By the ſaid ſtatute, © Whereas aſſignees are and may ſometimes 


« be prevented from making ſuch ſpeedy dividends of the eſtate and 

« effects of bankrupts, as by this a& is intended, by reaſon of 

c debts due, or pretended and claimed to be due, from ſuch bank- 

e rupts, upon long and intricate accounts or demands, which 

are diſputed or not admitted by the commiſſioners and cre- 

« ditors to be juſt and fair debts, and ſuch claimants are thereby 

« obliged to aſcertain ſuch their demands by actions or ſuits in 

&« law or equity; which are oftentimes many years depending, 

and many other differences and difficulties do ariſe under com 

ce miſſions of bankrupts, which might be determined by arbi- 

[Creditors 46 tration, if aſſignees had power to ſubmit the ſame : the aſſig- 

a genera © Nees with conſent of the major part in value of the bankrupt3 
power w *© creditors, who ſhall have duly proved their debts under ſuc 

5 A ” 8 | Sy N C0 ; 
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n commiſſion, and who ſhall be preſent at any meeting of the 


« {aid creditors, purſuant to notice for that purpoſe to be given 
« in the London Gazette, to ſubmit any difference or diſpute 
« between ſuch aſſignee or aſſignees, and any perſon or perſons 
« whatſoever, for or on account, or by reaſon or means of any 
« matter, cauſe, or thing whatſoever relating to ſuch bankrupt or 
« hankrupts, his, her, or their eſtate or effects, to the final end 
« and determination of arbitrators, to be choſen by the ſaid 
« aſſignee or aſſignees, and the major part in value of ſuch cre- 
« ditors, and the party or parties with whom they ſhall have 
« ſuch difference, and to perform the award of. ſuch arbitrators, 
« or otherwiſe to compound and agree the matters in difference 
« and diſpute between them, in ſuch manner as the aſſignees, 
« with ſuch conſent as aforeſaid, ſhall think fit and can agree 
and the ſame ſhall be binding to all the creditors, and the aſ- 
« ſignees are hereby indemnified for what they ſhall fairly do ac- 
« cording to the direction aforeſaid.” | 

And by the ſaid ſtatute it is further enacted, © That any aſſig- 
« nee or aſſignees, made or choſen as aforeſaid, ſhall be, and is, 
« and are hereby empowered, by and with the conſent of the 
major part of the bankrupt's crediters in value, who ſhall be 
« preſent at a meeting to be had for that purpoſe, of which pubs 
« lick notice ſhall be given in the London Gazette, to make come 
« poſition with any perſon or perſons, debtors or accountants to 
« ſuch bankrupts, where the ſame ſhall appear neceſſary and rea- 
e ſonable, and to take ſuch reaſonable part as can upon compo- 
„ ſition be gotten in full diſcharge of ſuch debts and accounts.“ 


- 
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aſſignees to 
ſubmit mat - 
ters to ar- 
bitration, at 
their oẽ n 
diſcretion; 
but-there 
muſt be a 
meeting of 
creditors - 
upon notice 
in Gazette, 
to confider 
each parti- 
cular cafe. 
I Atk. 91. 
pl.-39-] 


$'35- 


(H) Of the Diftribution to be made of the Bank- 


rupt's Eſtate. 


B* the 13 Fliz. cap. 7. © The commiſſioners are to ſell,” or 

ce otherwiſe order the bankrupt's lands, c. for the ſatiſ- 
te faction and payment of the creditors, to every creditor a por- 
« tion rate-like, according to the quantity of his debt. 


If the com- 
miſſioners - 
a 
fraudulent 
diſtribution, 
it may be ſet 


. Vide in Chancery. 2 Vern. 158. 162. For the caſes which have been on this ſtatute, wide 2 Co. 26. 


$ Co. 98. b. Jones, 203. 2 Sid. 177. Godb. 195. How diſtribution is to be under a joint com- 
wiſſion taken out againſt partners; vide Chan. Ca, 1 39. 2 Vern. 294. 706. and infra (L]. 


By 5 G. 2. c. 30. $ 33. © Every perſon choſen affignee, ſhall [TheChan- 


* at ſome time aſter the expiration of four months, - and within 
twelve months from the time of iſſuing ſuch commiſſion, cauſe 
© at leaſt twenty-one days publick notice to be given in the Londen 
* Gazette, of the time and place the commiſſioners and aſſignees 
8 intend to meet, to make a dividend, at which time the cre- 
5 ditors who have not before proved their debts ſhall then be at 
3 liberty to prove the ſame; which meeting for the city of Lon- 
x den, and all places within the bills of mortality, ſhall be at the 
: Guildhall of the ſaid city; and upon wy ſuch meeting the aſ- 
nee or aſſignees ſhall produce to the faid commiſſioners and 
. editors then preſent, fair and juſt accounts of all * 
f | cc an 


cellor will 
not interfere 
till the four 
months have 
elapſed. 
Cooper Vs 
Pepys, 

i Atk. 111. 
And it 
ſeemeth 
doubtful 
whether he 
will interfere 
until appli- 
cation hath 
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been made 


to the com- 


miſſioners. 
See ex parte 
Whit- 
church, id. 
91. Co. 
Bankrupt 
Laws, 588. 
ignee 
cannot ſtop 
creditor's 
dividend on 
account of 
his own pri- 
vate debt 
due from 
ſuch cre- 
ditor. T1Atk. 
90. N But 
4. of this? 
and ſee ex 
parte Nock. 
old, 29th 
June 1734- 
Co. Bank- 
rupt Laws, 
590. Up- 
on affidavit 
of creditor 
that he has 
not read the 
Gazette, he 
will be ad- 
mitted ſo as 
not to diſ- 


turb former 


dividends ; 


and com- 
miſſioners 


cannot pro- 


ceed to make 


a ſecond till 


Bankrupt, 


ct and payments touching the bankrupt's eſtate and effects, and 
of what ſhall remain outſtanding, and the particulars thereof; 
« and ſhall, if the creditors then preſent, or the major part of 
« them, require the ſame, be examined upon oath, or, being of 
ce the people called Quaterc, upon ſolemn affirmation, before the 
« ſaid commiſſioners, or the major part of them, touching the 
& truth of ſuch accounts; and in ſuch accounts the aſlignees 
„ ſhall be allowed, and retain all ſuch money as they ſhall 
&© have expended in ſuing out and proſecuting ſuch commiſſion, 
&« and all other juſt allowances on account of their being afſig- 
C nees; and the commiſſioners, or the major part of them, ſhall 
e order ſuch part of the neat produce of the bankrupt's eſtate, 
& as ſhall appear to be in the hands of the aſſignees, as they or 
« the major part of them ſhall think fit, to be forthwith divided 
c amongſt the creditors who have duly proved their debts under 
& {ſuch commiſſion, in proportion to their ſeveral and reſpeQive 
cc debts; and the commiſſioners, or the major part of them, 
“ ſhall make ſuch their order for a dividend, in writing, under 
ce their hands, and ſhall order one part of ſuch order to be filed 
«© amongſt the proceedings under the ſaid commiſſion, and ſhall 
c deliver unto each of the aſſignees a duplicate under the hands 
cc of the commiſſioners; which order ſhall contain an account of 
cc the time and place of making ſuch order, and the ſum total or 
& quantum of all the debts proved under the commiſſion, and the 
ce ſum total of the money remaining in the hands of the aſſignees 
& to be divided, and how much in particular in the pound, is 
« then ordered to be paid to every creditor; and the aſſignees in 
ec purſuance of ſuch order, and without any deed or deeds of 
« diſtribution to be made for that purpoſe, ſhall forthwith make 
& ſuch dividend, and ſhall take receipts from each creditor; and 
&« ſuch order and receipt ſhall be an effectual diſcharge to ſuch 
“ aſſignee, for ſo much as he ſhall fairly pay.” 


he is brought up _ to the creditors under the firſt, provided he hath obtained an erder for that put 


poſe. 1 Atk., 209 


By $ 37. Within eighteen months next after the iſſuing of 
« any commiſſion, the aſſignees ſhall make a ſecond dividend of 
« the bankrupt's eſtate and effects, in caſe the ſame was not 
© wholly divided upon the firſt dividend, and ſhall cauſe a notice 
ce to be inſerted in the London Gazette, of the time and place tlic 
«© commiſſioners intend to meet; and for the creditors who {hall 
not before have proved their debts, to come and prove 

„ ſame; and at ſuch meeting every ſuch aſſignee ſhall produce 
c upon oath or afhrmation, Q., his, her, or their account 

<« the bankrupt's eſtate and effects, and what upon the balance 
ce thereof ſhall appear to be in his, her, or their hands; av 
ee ſhall by the like order of the commiſſioners, or the major pant 
& of them, be forthwith divided among ſuch of the bankrupt 
ce creditors who ſhall have made due proof of their debts, in pte. 
ce portion to their ſeveral and reſpective debts ; which ſecond ; 
« vidend ſhall be final, unleſs any ſuit at law or in equity u 


cc be depending, ox any part of the eſtate ſtanding ous 3 
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c not have been diſpoſed of, or that the major part of the cre- 


« ditors ſhall not have agreed to be fold and diſpoſed of in man- 
« ner aforeſaid, or unleſs ſome other future eſtate or effects of 
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« the ſaid bankrupt ſhall afterwards come to or veſt in the aſ- 


« ſignees; in which caſe they ſhall, as ſoon as may be, convert 
« ſuch future or other eſtate and effects into money, in manner 


e aforeſaid ; and ſhall within two months next after the ſame 
e ſhall be converted into money, by the like order of the com- 


« miſhoners, or the major part of them, divide the ſame amongſt 
« ſuch bankrupt's creditors who ſhall have made due proof of 
« their debts under ſuch commiſſion.“ 

[If a creditor has obtained an unfair poſſeſſion of the bankrupt's 
property, his ſhare of the dividend may be retained, until he 
gives up the property of which he hath ſo poſſeſſed himſelf.) 


(I) How the Bankrupt is to demean himſelf; and 


Ex 
Smith, 

3 Br. Ch. 
Rep. 46. 


herein of the Crime in not appearing, and diſ- 


covering his Eſtate, and the Privilege he is to 
enjoy during his Attendance. | 


BY the 5 Geo. 2. cap. 30. ſect. 1. it is enacted, «© That if any 
a perſon who ſhall become bankrupt, within the intent and 
meaning of the ſeveral ſtatutes made, and now in force, con- 
cerning bankrupts, or any of them, and againſt whom a com- 
e miſhon of bankrupt hath been awarded and iſſued out, where- 
upon the perſon or perſons againſt whom ſuch commiſſion hath 
« iſſued, or ſhall iſſue, hath or have been, or ſhall be declared 
bankrupt or bankrupts, ſhall not within forty-two days after 
notice thereof in writing, to be left at the uſual place of abode 
of ſuch perſon. or perſons, or perſonal notice in caſe ſuch per- 
lon or perſon, be then in priſon, and notice given in the Lon- 
don Gazette, that ſuch commiſhon or commiſſions is, are, or 
have been iſſued, and of the time and place of a meeting of 
the commiſſioners therein named, or the major part of them, 
ſurrender (a) him, her, or themſelves to the ſaid commiſ- 
honers named in the ſaid commiſſion, or the major part of 
them, and ſign or ſubſcribe ſuch ſurrender, and ſubmit to be 
examined from time to time upon oath, or (being of the 
people called Quakers) upon the ſolemn affirmation by law ap- 
pointed for ſuch people, by and before ſuch commiſſioners, or 
the major part of them, by ſuch commiſſion authorized, and in 
all things conform to the ſeveral ſtatutes already made, and 
now in force, concerning bankrupts; and alſo upon ſuch his, 
her, or their examination, fully and truly diſcloſe and diſcover 
all his, her, or their effects and eſtate real and perſonal ; and 
© how and in what manner, to whom, and upon what conſi- 
l deration, and at what time or times he, ſhe, or they have or 
. hath diſpoſed of, aſſigned or transferred any of his, her, or 
their goods, wares, merchandizes, monies, or other eſtate and 

| te « effects 


(a)*Alexan- 
der Thomp- 
ſon, an em- 
broiderer by 
trade, was 
convicted 
for not ſur- 
renderings 
though his 
time had 
never been 
enlarged ; 
and was ex- 
ecuted in the 
beginning of 
the year 
1756. [On 
a petition to 
Ld. Hard- 
wicke, that 
the clerk of 
the commiſ- 
ſion might 
be ordered 
to attend at 
the O/d 
Bailey, with 
the proceeds 
ings upon a - 
proſecution” 
againſt the 
bankrupt for 
felony in not 
ſurrender. © 
ing; his 
Lordſhip 
ſaid, that 
court of 
equity will 
not lend ita 
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aid to ſuch © effects (and all books, papers, and writings relating thetets|, 
2 2 «© of which he, ſhe, or they was or were poſſeſſed, or in or 0 
that the pe- which, he, ſhe, or they was or were any. ways intereſted 
titioner muſt © entitled, or which any perſon or perſons had or hath, or haze 
eee cc had in truſt for him, her, or them, or for his, her, or their 
the law pre- uſe, at any time before or after the iſſuing of the ſaid con. 
ſcribes to ( miſſion, or whereby ſuch perſon or perſons, or his or their 
(==> agg % family or families, 2 have, or may have or expect any 
and a felon, profit, poſſibility of profit, benefit, or advantage whatſoever, 
within the -6 except only ſuch part of his, her, or their eſtate and effects a; 
2323 - & ſhall have been really and bond fide before fold or diſpoſed of 
pariiament, © in the way of his, Fay or their trade and dealings, and ex- 
3 wg & cept ſuch ſums of money as ſhall have been laid out in the or. 
clesfield, his © dinary expence of his, her, or their family or families; and « 
Lordſhip ad. © alſo upon ſuch examination deliver up unto the ſaid com. ic 
ded, in ſe- (c miſſioners by the ſaid commiſſion authorized, or the major 40 


1 veral in- | . ; 41 
8 abe 6 part of them, all ſuch part of his, her, or their the ſaid bank- « 
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ſtances, ſu- ; 
perſeded the ( rupt's goods, wares, merchandizes, money, eſtate, and effects; 40 


commiſſion « and all books, papers, and writings relating thereunto, as at « 


tak «© the time of ſuch examination ſhall be in his, her, or their . 
a proſecu- “ poſſeſſhon, cuſtody, or power, (his, her, or their neceſſary 6 
moe were c wearing apparel, and the neceflary wearing apparel of the 40 
did not für. Wife and children of ſuch bankrupt only excepted ;) then he, « 


render him- “ ſhe, or they the ſaid bankrupt or bankrupts, in caſe of any 6 
felf in due cc default and wilful omiſſion in not ſurrendering and ſubmitting « 


time ; and . b k 
there did not to be examined as aforeſaid z or in cafe he, ſhe, or they ſhall 7 


appear any © remove, conceal (a), or embezzle any part of his, her, or their Wi «© 


8 &« eftate real or perſonal, to the value of twenty pounds; or any « 
fraud his „ books of account, papers, and writings relating, thereto, with « | 


creditors, © an intent to defraud his, her, or their creditors, (and being « | 


. & thereof law fully convicted by indictment or information, ) ſhall 6 
Town, atal- “ be deemed and adjudged to be guilty of felony, and ſhall 


low. chand- (c ſyffer as felons, without benefit of clergy, or the benefit ol 10 f 


weak pies ade, « any ſtatute made in relation to felons ; and in ſuch caſe « f 


victed for © ſuch felons' goods and eſtate ſhall go and be divided among « þ 


—— ce the creditors ſecking relief under ſuch commiſſion z any lav, iſ « | 
ad es the uſage, Sc.” | dt 
firſt perſon who ſuffered capitally by the bankrupt laws; he was executed 12 Dec. 1712. John Perot wel 
was convicted of a like concealment, and executed in Nov. 1762. Vide 2 Burr. 1216. &« 20 


The com- By g 2. © The commiſſioners may appoint within the my WW f 
miſhoners ct forty-two days (ſo appointed as aforeſaid) for the bankrupt w , 


may ſum- | i 
mon the * ſurrender and conform, not leſs than three ſeveral meetings Wi ., f. 


bankrupt © for the purpoſes aforeſaid, the laſt of which ſhall be on the "2 

£2 f . = , , 1 
eee & forty-ſecond day hereby limited for ſuch bankrupt's appeal « tþ 
defore the © ance.” ib 1 
Krſt day appointed in the Gazette for his examination, 2 Eq. Caf. Abr. 99. pl. 8. [They ph , « br 
power to examine him, as to a farther diſcloſure of his eſtate and effects, after he has paſſed, I | 
uſually called, his laſt examination. 2 Burr. 1124+] | | 8 


lr by « By 5 3. The lord chancellor or lord keeper, or commil 14 f 
ace &© ſioners, may enlarge _ time for ſurrenderingy Sc., pa (al 
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ſed of 
ad ex- 
the or- 
; and 
com- 
major 
| banks 
effects; 
„ 28 at 
or thei 
eccfſary 
of the 
hen he, 
of any 
omitting 
ey {hall 
or their 
3 Or an 
to, with 
ad being 
on,) {hall 
and hal 
enefit ol 
ich caſes 
d among 
any law, 


1 the faid 
nkrupt t9 
meetings 
be on tl 


« ſaid.“ 


Bankrupt. 


« {aid lord chancellor, c. ſhall think fit, not exceeding fifty 
« days, to be computed from the end of the ſaid forty-two 
« days, ſo as ſuch order for enlarging the time be made by the 
« {aid lord chancellor, Qc. fix days at leaſt before the time on 
« which ſuch perſon or perſons was or were ſo to ſurrender 
« him, her, or themſelves, and make ſuch diſcovery as afore- 


— 


449 


of the bank- 
rupt, he has 
neglected to 
ſurrender 
himſelf on 
the day ap- 
pointed, the 
chancellor 
r OE 


make an order, that the commiſſioners appoint a new day for taking the examination. Ex parte Gra- 
bam, 2 Br. Ch. Rep. 48. Ex parte Bould, id. 49. Ex parte Smith, Co. Bankrupt Laws, 32 1. Ex 
parte Rogers, Ambl. 307. Ex parte Grey, 1 Vez. jun. 195. Ex parte White, à Br. Ch. Rep. 47. 
But ſuch order will not avoid the effect of the ſtatute; it is only declaratory of the opinion of the 


court, that the bankrupt had no intention of keeping out of the w 
the ſpecial circumſtances of the caſe, See the above authorities. ] 


ay fraudulently. It therefore recites 


By 6 4., © Every ſuch bankrupt, after any aſſignee ſhall be [lt ſeemeth 


« choſen and appointed, ſhall deliver upon oath, before one of 


e the maſters of the high court of Chancery, or before any 


« tice of the peace within his reſpective juriſdiction, all his, 


doubtful, 
whether the 


uſ- bankrupt 
r, can be com- 


« or their books of accounts, papers, and writings not ſeized by Peled to a 


« the meſſenger of the ſaid commiſhon, or not before delivered 
« yp to the commiſſioners, or the major part of them, and then 
« in his, her, or their cuſtody or power, and diſcover ſuch as 
« are in the cuſtody or power of any other perſon or perſons 
« that any ways relate to or concern his, her, or their eſtate or 
effects; and all and every ſuch bankrupt or bankrupts not in 
4 priſon or cuſtody, ſhall at all times after ſuch ſurrender as 
« aforeſaid be at liberty, and is and are hereby required to at- 
« tend ſuch aſſignee or aſſignees, upon every reaſonable notice in 
„writing for that purpoſe given by ſuch aſſignee or aſſignees, 
* unto ſuch bankrupt or bankrupts, or left for him, her, or 
« them, at his, her, or their houſe or place of abode, in order 
* to afliſt, and ſhall aſſiſt ſuch aſſignees in making out the ac- 
counts of the ſaid bankrupt's eſtate and effects.“ 


performance 
of his duty 
after the 
forty-two 
days, or the 
enlarged 
time fixed 
for his ſur- 
render, are 
elapſed. Ex 
parte Tur- 
ner, 1 Atk. 


148.] 


By F., © Every bankrupt, having ſurrendered as aforeſaid, [(a) This is 


* ſhall at all ſeaſonable times before the expiration of the ſaid 
« forty-two days, or ſuch further time as ſhall be allowed to ſuch 


a particular 
privilege to 
enable the 


* bankrupts to finiſh his, her, or their examination, be at li- bankrupt to 


* berty to inſpect his, her, or their books, papers, and writings 
in the preſence of inch aſſignee or aſſignees, or ſome perſon 


ſurrender z 
and, until 
actual ſur. 


* to be appointed by ſuch aſſignee or aſſignees for that purpoſe, render, con- 


* and to take and bring with him, her, or them, for his, her, 
* or their aſſiſtance, ſuch perſons as he, ſhe, 


fined to the 
act of his 


or they ſhall think going with 


* fit, not exceeding two perſons at any one time, and to make br view 


out ſuch extracts and copies from thence as he, ſhe, or they 
* ſhall think fit, the better to enable him, her, and them to 
make a full and true diſcovery. and diſcloſurre of his, her, 
* their eſtate and effects; and in order (a) thereto the ſaid bank- 
— rupt or bankrupts fhall be free from all arreſls, 
© priſonment of any of bis, her, or their creditors in coming to ſur- 
and from the actual furrender of ſuch bankrupt to the ſaid 
commiſſioners, for and during the ſaid forty-tawo days, 
7 * lber time as ſhall be allowed to ſuch bankrnpt or bankrupts for 


& finiſving 


* render, 


10 


G 3 


not a general 
privilege 
during the 


or whole time 


which the 
act allows 


reſtraint, or im- him to ſur- 


render in. 
Neverthe- 
leſs, if a 


or fuch bankrupt be 


abroad, and 
upon his 18 * 


— 
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0 turn with an Cc finiſhing his, her, or their examinations as aforeſaid, provided 
a 7 intention to ec ſuch bankrupt was not in cuſtody at the time of ſuch ſurren. 
5 furrender, be (c der and ſubmiſſion to be examined ; and in caſe ſuch bankrupt 
1 b * , * ſhall be arreſted for debt, or on any eſcape Warrant, coming 
1 before he «c to ſurrender him or herſelf to the ſaid commiſſioners, or 
i | m conve- cc after his or her ſurrender ſhall be ſo arreſted within the time 
5 1 ce before- mentioned, that then on producing ſuch ſummons or 
Wet ſurrender, cc notice, under the hands of the ſaid commiſſioners, aflignee 
YR why mg c or aſſignees, to the officer who ſhall arreſt him, her, or them, 
1 Phi; but “ and making it appear to ſuch officer that ſuch notice of ſum- 
Wl it muſt ap- « mons is ſigned by the ſaid commiſſioners, or the major part of 
_ — - « them, or ſuch athgnee or aſlignees, and giving ſuch officer 
1 going to ſur- *© copy thereof, ſhall be immediately diſcharged z and by caſe 
5 render. cc any oflicer ſhall detain ſuch bankrupt or bankrupts (after he, 
h inf WE | 1 . ſhe, or they ſhall have ſhewn ſuch notice or ſummons to him, 
0 . | Cowp. 156. & and made it appear that it Was ſigned as 3 - his _ 
0 * | 665 pon ce tody, ſuch officer ſhall forfeit and pay 5 _ er 2 vs 
bo A a” „ his own uſe, the ſum of 5/. for every day ſuch officer ſhall de. 
Wu | 33 & tain ſuch bankrupt, to be recovered by action of debt, in any 
* 36 may be cc of his majeſty's courts of record at Weſtminfler, in the name 
1 1 1 & of ſuch bankrupt, with 22 coſts — __ 1 
„ 1 7092 =_ _ a rotection bu ; 
[ 1 E "op nr rage veg ; for this aQt is no pro 8 

. parte Gibbons, 1 3 : ; 
r 
. cc at the time of the iſſui ; 
1 cc my and 15 willing to ſurrender and ſubmit to be —_—_—— 
f 11 « cording to the directions of this act, and can be brought be ore 
7 cc the ſaid commiſſioners and creditors for that purpoſe, the ex- 
| "3k +> BE pence thereof ſhall be -paid out of the faid bankrupt's eſtate 
| . « and effects; but in caſe ſuch bankrupt is in execution, or 
* * cc cannot be brought before the commiſſioners, that then = 
1 & acting commiſſioners ſhall from time to time attend the - 
i i} & bankrupt in priſon or cuſtody, and take his or her 2 
! 1 cc in other caſes; and the aſſignees of the ſaid eſtate 0 . 
ll 100 « power, and are hereby required to appoint one or _ ve 
1 ce ſons to attend ſuch bankrupt, being in priſon or in cuſto p 
j ii c aforeſaid, from time to time, and to produce 2 1 . 
5 . 6e his or her books, papers, and writings, in or ae 1 ws 
ii 5 « his or her laſt diſcovery and examination, bre wg ax 
1 108 ce directions before-mentioned, a copy whereof the aſſigne 


"KA « the ſaid eſtate ſhall apply for, and the ſaid bankrupt fhal 


It OE edn aan + re ſuch 
; „ « deliver to them, or their order, ten days at leaſt befo 

b OY cc examination.” | 4 $0 wt 
1 a By 5 36., “ After ſuch bankrupt ſhall have obtaine = _—_ 
. : ru 

„ « ficate, and the fame ſhall be duly confirmed, ſuch _— 
Wm <« ſhall give his attendance upon every reaſonable notice - el 
1 de ing, to be given to or left at his uſual place of abode, 1 85 
Wl. ce aſſignees or their order, thereby requiring him to atten f 
. þ - - - k , di ſt ſettle any accoun 
l « aſſignees, in order to make up, a juſt, or N + fach 
"14 ce between ſuch bankrupt and any debtor to or a_—_ =_ 
„ in o 

0 {A ec pankrupt's eſtate, or to attend any court of record, 15 
\ 00M 

. 
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time 
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nee 
hem, 
ſum- 
rt of 
cer 2 
caſe 
r he, 
him, 
cul- 
t. for 
ll de- 
n any 
name 


-reditors, 


n cuſ- 
afore- 
ed, ac- 
before 
he ex- 
; eſtate 
ion, or 
zen. the 
he ſaid 
very, as 
all have 
Tre per- 
tody, 2 
or her, 
prepare 
to the 
gnees of 
apt ſhall 
ore ſuch 


his certi- 
bankrupt 

in wilt 
25 by the 
tend the 
account 
r of fuch 


1 order to 
« he 


£ 
e 


(K) Of the Overplus of the Bankrupt's Eſtate, and 


00 


Bankrupt, 


be examined touching the ſame, or for ſuch other buſineſs 
as ſuch aſſignee ſhall judge neceſſary for getting in the ſaid 
bankrupt's eſtate and effects, for the benefit of his creditors ; 
for which attendance the bankrupt ſhall be allowed and paid 
the ſum of 29. 6d. per diem, by ſuch aſſignee out of the bank- 
rupt's eſtate; and in caſe ſuch bankrupt ſhall neglect to attend, 
or on ſuch attendance ſhall refuſe to aſſiſt in ſuch diſcovery, 
without good and ſufhcient cauſe to be ſhewn to the commiſ- 
fioners, or the major part of them, for ſuch negle& or re- 
fuſal, to be by them allowed as ſufficient, ſuch aſſignee making 
due proof thereof upon oath before the ſaid commiſſioners 
authoriſed as aforeſaid, or the major part of them, they are 
hereby empowered and required to iſſue a warrant directed to 
ſuch perſon as they ſhall think proper for appreheniling ſuch 
bankrupt, and him to commit to the county gaol, there to re- 
main in cloſe cuſtody, without bail or mainprize, until he 
ſhall duly conform to the ſatisfaction of the ſaid commiſ- 
ſioners authoriſed as aforeſaid ; and be by the faid commiſ- 
ſioners, or the ſpecial order of the lord chancellor, or other- 
wife by due courſe of law, diſcharged ; and ſuch gaoler, or 
keeper of ſuch priſon, to which ſuch bankrupt ſhall be com- 
mitted, is to keep ſuch perſon in cloſe cuſtody, within the 
walls of the ſaid priſon, until duly diſcharged, Sc.“ 


the Allowances to be made him; and herein of 
his Diſcharge and Certificate. 


Y 13 £/:z. cap. 7., „ Upon requeſt by the bankrupt, the 
commiſſioners ſhall declare how they have beſtowed his 
lands, &c., and pay the overplus to the bankrupt, Cc.“ 


451 


[The bank- 
rupt has no 
right to 
maintenance 
out of his 
effects dur- 
ing his ex- 
amination. 
Thomſon v. 
Councel, 


1Term Rep. 
157-] 


[See Ace. 
J. 1. c. 15. 
§ 15. If the 
bankrupt's 


tltete is more than ſufficient to pay 205. in the pound, he is entitled to the ſurplus; but all creditors 
by bonds, contracts, or notes carrying intereſt, are entitled to receive intereſt out of the eſtate for the 
principal ſum owing at the time of the commiſſion, before any ſurplus ſhall be conveyed to the bankrupt 
or his repreſcntative. Ex parte Rooke, 1 Atk. 241. Bromly v. Goodere, id. 80. Ex parte Hyde, 


Lad 
Lad 


519 1783. Ex parte Morris, 3 Br. Ch. Rep. 79. Ex parte Hanke 


438. Butgu. of this right of the creditor to intereſt ?] 


By the 5 Geo. 2. cap. 30. f 7. it is enacted, © That every 
bankrupt, who ſhall by the time limited in this act ſurrender 
to the acting commiſſioners, and in all things conform, as in 
and by this act is directed, ſhall be allowed the ſum of 5 J. per 
cent. out of the neat produce of all the eſtate that ſhall be re- 
covered in and received, which ſhall be paid unto him by the 
alhgnces, in caſe the neat produce of the ſaid eſtate, after ſuch 
allowance made, ſhall be ſufficient to pay the creditors of the 
{aid bankrupt, who have proved their debts under the ſaid 
commiſmon, the ſum of 104. in the pound, and ſo as the ſaid 
57. per cent, ſhall not amount in the whole to above the ſum 
of 200/.; and in caſe the neat produce of the eſtate ſhall, over 

Gg 2 « and 


, id. 504. Ex parte Champion, 


[i Jac. 1. 
c. 15. A 
clauſe to the 
ſame effect. 
Bankrupts 
are not en- 
titled to al- 


lowance un- 


der this act, 
till a final di- 
vidend is 
made, and 
they have 
had their 
certificate, 

1 Atk. 208. 
The allow. 
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4.52 Bankrupt, 


ance is a © and above the allowance hereafter mentioned, be ſufficient tg 


« tony 35 © pay the ſaid creditors the ſum of 125. 6d. in the pound for 
, an . . * 
tranſmiſible *© their reſpeCtive debts, that then every perſon ſo conforming 


to the bank- © ſhall be allowed the ſum of 7/. 105. per cent. out of ſuch neat 


rupt's repre- cc a ; | 
eee produce, to be paid by the aſſignees, fo as ſuch 71. 105. per 


Ex parte cent. ſhall not amount in the whole to above the ſum of 250/, 
Trap, id. © And in caſe the neat produce of the eſtate ſhall, over and 


ibid, Ex cc 
131 above the allowance hereafter made, be ſufficient to pay the 


id. 200. *© ſaid creditors the ſum of 155. in the pound for their reſpeQive 
3Atk. $14. „ debts, that then every ſuch perſon ſo conforming, ſhall be 


8. Go 'The [Y 4 , . 
EG allowed the ſum of 104. per cent. out of ſuch neat produce, to 


fon is not be paid by the aſlignees, ſo as ſuch 101. per cent. ſhall not 
entitled to a © amount in the whole to above the ſum of 3oo/., and every 
uch bankrupt ſhall be diſcharged from ſuch debts owing at the 


lowance; . a . 
one, in re- time that he did become bankrupt; and in caſe any ſuch 


ſpect of a „ bankrupt ſhall afterwards be arreſted, proſecuted, or em- 


"ay "rag &« pleaded for any debt due before ſuch time as he became bank- 


reſpect of a © rupt, ſuch bankrupt ſhall be diſcharged upon (a) common 


1 eſ- © bail, and ſhall and may plead in general (5), that the cauſe of 
3 * & ſuch action or ſuit did accrue before ſuch time as he, ſne, er 


Co. Bank- © they became baukrupt, and may give this act and the ſpecial 


opt 4:5 „matter in evidence (c); and the certificate of ſuch bankrypr's 
Nor , N ; 
che: the ta. coniorming, and the allowance thereof, according to the di 


tute give a „ reCctions of this act, ſhall be and ſhali be allowed to be ſuth- 


diſtinct al. © cjent evidence of the trading, bankruptcy, commiſſion, and 
lowance of 


zool tocach ** other proceedings, precedent to the obtaining of ſuch certiſicatę, 
partner, &« and a verdict ſhall thereupon paſs for the defendant, unleſs tlic 


when joint 4 plaintiff in ſuch action can prove the ſaid certificate was ob- 
creditors are 


paid 155. in tained unfairly and by fraud, or unleſs the plaintiff in ſuch ac- 


the pound. © tion can make appear any concealment by ſuch bankrupt to 


Toid. 3 rp A 
(a) If there the value of 10/.; and if a verdict paſs for the defendant, 


is any ap- * or the plaintiff ſhall become nonſuited, or judgment be given 


N 4 « againſt the plaintiff, the defendant ſhall recover his full coſts. 
raud on tne 
part of the bankrupt, the court will not interfere in this ſummary way. Vincent v. Brady, 2 H. Bl. . 
Sowley v. Jones, 2 Bl. Rep. 725. (+) The defendant may plead thus generally, without ſtating that he 
hath conformed according to the bankrupt acts. Willan v. Georgini, Tr. 1782, B. R. The cafe of Paris 
v. Salkeid, 2 Wilſ. 139. c:ntr. denied to be Jaw. He muſt be careful to ſtate, that the cauſe of aQion 
accrued before the bankruptcy. Charlton v. King, 4 Term Rep. 156. As this plea conclude; to the 
country, the plaintiff may give the ſpecial matter, on which the action is brought, in evidence, to ſhow 
that he is got barred by the certificate; for it opens the whole merits of the queſtion in evidence on bath 
fides. Alſop v. Price, Dougl. 160. This point, however, hath been queſtioned by high authority > 
it hath been thought, that the plaintiff ſhould ſet out in his declaration, the matter of which he wiſhes 
to avail himſeif,] (c) Before this act, the bankrupt's certificate was no evidence of the bankrupic)- 
Str. 533. | | x 
o r * . ? - 
& 8, Provided, That if the neat proceed of ſuch bankrupt ef 
cc tate, ſo to be diſcovered, recovered, and received, toget 
« with what ſhall be otherwiſe recovered and received, ſhall not 
„ amount to ſo much as will pay all and every the creditors 2 
« ſuch bankrupt who ſhall have proved their debts under the 
« ſaid commiſhon the ſum of 105. in the pound for their reſpec- 
e tive debts, after all charges firſt had and deducted, that then 
. and in ſuch cafe ſuch bankrupt ſhall not be allowed the ſum 0 


« 5 J. per cent. out of ſuch eſtate as ſhall be ſo recovered * 
| 13 , 
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te ſhall be allowed and paid by the aſſignees ſo much money as 
« the ſaid aſſignees and commiſſioners authoriſed ſhall think fit to 
« allow to ſuch bankrupt, not exceeding 31. per cent. 

« Provided, That in caſe any commiſſion of bankruptcy ſhall 
« iſſue againſt any perſon or perſons, who after the 24th day of 
« Tune 1732, ſhall have been diſcharged by virtue of this act, or 
« {hall have compounded with his creditors, or delivered to them 
« his eſtate or effects, and been releaſed by them, or been diſ- 
« charged by any act for the relief of inſolvent debtors, after 
« the time aforeſaid, that then and in either of theſe caſes, the 
« body only of ſuch perſon conforming as aforeſaid, ſhall be free 
« from arreſt and impriſonment by virtue of this act, but the fu- 
« ture eſtate and effects of every ſuch perſon ſhall remain liable 
« to his creditors, as before the making of this act, (the tools of 
« trade, the neceflary houſehold goods and furniture, and neceſ- 
« {ary wearing apparel of ſuch bankrupt and his wife and chil- 


4 dren, only excepted,) unleſs the eſtate of ſuch perſon ſhall pro- 


duce clear, after all charges, ſufficient to pay to every creditor 
« under the faid commithon, 15 s. in the pound for their reſpec- 
« tive debts. | 
« Provided, That no diſcovery upon oath or ſolemn affirma- 
tion, to be made by any bankrupt of his eſtate and effects 
purſuant to this act, fhall entitle ſuch bankrupt to the benefits 
allowed by this act, unleſs the commiſſioners, or the major 
part of them, ſhall, in writing under their hands and ſeals, 
(a) certify to the lord chancellor, that ſuch bankrupt hath made 
a full diſcovery of his eſtate and effects, and in all things 
conformed himſelf according to the directions of this act, and 
that there doth not appear to them any reaſon to doubt of the 
truth of ſuch diſcovery, or that the ſame is not a full diſcovery 
of all ſuch bankrupt's eſtate and effects; and unleſs four parts 
in ſire in number and value of the creditors of ſuch bankrupt 
who ſhall be creditors for no leſs than 20/7. reſpectively, and 
who ſhall have duly proved their debts under ſuch commiſſion, 
or ſome other perſon by them reſpectively duly authoriſed 
thereunto, ſhall ſign ſuch certificate, and teſtify their conſent 
to ſuch allowance and certificate, and to the ſaid bankrupt's 
diſcharge, in purſuance of this act, to be alſo certified by ſuch 
commiſſioners z but the ſaid commiſſioners ſhall not certfy the 
ſame till they ſhall have proof by affidavit or affirmation in 
writing of ſuch creditors, or of the perſon by them reſpectively 
authoriſed for that purpoſe, ſigning the ſaid certificate z and 
of the power and authority by which any perſon ſhall be au- 
thoriſed by any creditor to ſign ſuch certificate for any cre- 
ditor z which affidavit or affirmation, together with ſuch war- 
rant or authority to ſign, ſhall be laid before the lord chancel- 
lor, in order for the allowing and confirming the ſame ; and 
unleſs ſuch bankrupt make oath that ſuch certificate and con- 
. ent of the creditors thereunto were fairly obtained, and with- 
out fraud; and unleſs ſuch certificate ſhall, after ſuch oath or 
* albrmation of the bankrupt, be allowed and confirmed by the 


Gg 3 - lord 


I go 


? 10. 

(a) Upon 
this clauſe of 
the ſtatotezit 
hath been 
ſaid, that a 
mandamus 
will not lie 
to compel 
the aliow- 
ance of the 
certificate 
for it is diſ- 
cretionary z 
firſt, in the 
commiſ- 
ſioners, and 
afterwards, 
in the chan - 
cellor, to 
grant or re- 
uſe it, ac- 
cording to 
the beha- 
viour of the 
bankrupt, 

1 Atk. 82. 
The chan- 
cellor, hav- 
ing then the 
power of 
granting or 
refufing the 
certificate, 
can, of 
courſe, poſt= 
pone it. And 
this he will 
do if cre- 
ditors hve at 
a diſtance, 
in order to 
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tive them an & lord chancellor, lord keeper, or commiſhoners for the cuſtody 
— 2 „e of the great ſeal of Great Britain for the time being, or by 
in, andproy- ** ſuch two of the juſtices of the courts of King's Bench, Commun | 
01k ing their (c Pleas, or barons of the court of Exchequer at Weſtminſter, to p 
WE eee cc whom the conſideration of ſuch certificate ſhall be referred by 
ur. # al 33 e the lord chancellor; and any of the creditors of ſuch bankrupt c 
Wed: x Alk. 82. „ are to be allowed to be heard, if they ſhall think fit, before 1 
Wb. 1 ce the reſpective perſons aforeſaid, againſt the making ſuch cer. 
WL Sauſmerez, © tificate, and againſt the confirmation thereof; nor ſhall any 
1 1 Atk. 84. „ commiſſioner ſign ſuch certificate till after four parts in five in 


* 
_ 4 7 ; i 0 
W 1 Or if the «c number and value of the ſaid creditors ſhall have ſigned the 


—_— FR...” 
1 FA! Honers ſeem ſame. ; 
Wh! to have been over-haſty in ſigning it. Id. ibid. But he will not ftay it, in order to give a creditor 
Wo an opportunity of proving his debt, who does not account for his delay in not applying eatlier, Fx 
"i 7 farte Adams, 2 Br. Ch. Rep. 48.; nor upon the application of creditors whoſe demands are not liquid. 
LU) i 1 0 | ated ; but depend on an account to be taken, eſpecially it they do not ſwear to a balance ih their favour, 
1 Ex parte Johnſon, 1 Atk. 81. For, unleſs a perſun proves a debt, or ſhews a reaſonable ground for a 
| claim, he is not competent to aſſent to, or diſſent from, the certificate. 1 Atk. 83. A certificate, 
allowed in the bankrupt's life-time, may be confirmed after his death; for it deriveth its operative 
force from the conſent of the creditors, and, when confirmed, hath relation to the time when ſuch con- 
' ſent was given. 1 Atk. 77. But the relation doth not operate ig as to defeat an execution, or to veſ 
in the bankrupt effects coming to him between the ſigning and allowing of the certificate, Callen . 
Meyrick, 1 Term Rep. 361. Tudway v. Bourn, 2 Burr. 716. An executor may ſign the certi. 
ficate ; but a. perſon who hath a debt in his own right, and another debt as executor, cannot fign in 
each diſtinct right; for, to this purpoſe, both are conſidered as his own particular debt. Ex part 
Sauſmerez, 1 Atk. 85. If the property of the, principal creditor, upon his death, devolves upon the 
bankrupt, the bankrupt himſelf may fign the certificate; for, otherwiſe, his perſon could never be 
releaſed, as no one elſe is or can be qualified to fign it for him. Green, 260. ] 


ELKE ER. 


[By ſtatute 24 G. 2. c. 57. H 9. it is enacted, “ That where 
« any perſon ſhall fraudulently ſwear or depoſe, or, being of the 
te people called Quakers, athrm, before the major part of the 
ce commiſſioners named in any commiſſion of bankruptcy, or by 
ce affidavit or affirmation exhibited to them, that a ſum of money 
ce js due and owing to him or her from any bankrupt or bank- 
« rupts, which ſhall in fact not be really and truly ſo due and 
« owing ; and ſhall, in reſpect of ſuch fictitious or pretended 
de debt, ſign his or her conſent to the certificate for ſuch bank- 
« rupt's diſcharge from his debts; in every ſuch caſe, unleſs ſuch 
« bankrupt ſhall, before ſuch time as the major part of the ſaid 
« commiſſioners ſhall have ſigned ſuch certificate, by writing by 
« him to be ſigned and delivered to one or more of the fail 
ce commiſſioners, or to one or more of the aſſignees of his eſtate 
c“ and effects under ſuch commiſſion, diſcloſe the ſaid fraud, and 
tc object to the reality of ſuch debt, ſuch certificate ſhall be nul 
« and void to all intents and purpoſes ; and ſuch bankrupt ſhall 
c not in that cafe be entitled to be diſcharged from his debts, ot 
rc to have or receive any of the benefits or allowances given 0 
cc allowed to bankrupts by the act of 5 G. 2. c. 30.“ | 
And by $ to., «„ Where any creditor or creditors of at 
ce bankrupt reſide in foreign parts, the letter of attorney of ſucl 
„ creditor, atteſted by a notary publick in the uſual form, ſhal 
« be a ſufſicient evidence of the power and authority by which 
cc any perſon thereby authoriſed ſhall gn any bankrupt's cet. 
« tificate,”] | | 1 
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By the 5 G. 2. c. 30. F 11. it is enacted, © That every bond, 
« bill, note, contract, agreement, or other ſecurity whatſoever, 
« to be made and given by any bankrupt, or by any other per- 
« ſon, unto, or to the uſe of, or in truſt for any creditor or 
« creditors, or for the ſecurity of the payment of any debt or 
« {ſum of money due from ſuch bankrupt at the time of his be- 
« coming bankrupt, or any part thereof, between the time of his 
« becoming bankrupt and ſuch bankrupt's. diſcharge, as a confi- 
« deration, or to the intent to perſuade him, her, or them to 


& conſent to or fign any ſuch allowance or certificate, ſhall be 


« wholly void and of no effect, and the monies thereby ſecured 
« or agreed to be paid, ſhall not be recovered or recoverable 
« and the party ſued on ſuch bond, bill, note, contract, or 
« agreement ſhall and may plead. the general iſſue, and give this 


act and the ſpecial matter in evidence. 


Bromley, Dougl. 696. Cockſhot v. Bennet, 2 Term Rep, 766. 
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[See Sum- 
ner v. Bra- 
dy, 1 H. Bl. 
647. Robe 
fon v. 
Calze, 
Dougl. 228. 
Jones v. 
Berkley, id. 
69 5. As it 
is illegal for 
a creditor to 
take, ſo it is 
for him to 
retain mo- 
ney given 
him for 
ſigning the 
certificates 
Smith v. 


An agreement to pay a ſum of mo- 


ney to tre aſſignegs, if they will ſign the certificate, is within the letter and reaton of this clauſe; 


Dougl. 6g 5. ] | 3 


« Provided, That nothing in this act ſhall be conſtrued to ex- 
« tend, or give or grant any privilege, benefit, or advantage to 
« any bankrupt whatſoever againſt whom a commiſſion of bank- 
« rupt under the great ſeal hath iſſued, or hereafter ſhall iſſue, 
« who hath or ſhall, for or upon marriage of any of his or her 
« children, have given, advanced, or paid above the value of 
«* 10o/., unleſs he or ſhe ſhall prove, or by his or her books 
* fairly kept, or otherwiſe, upon his or her oath, or, being of 
the people called Puakers, upon ſolemn affirmation, before 
« the major part of the commiſſioners in ſuch commiſſion named 
“and authoriſed, that he or ſhe had at the time thereof, over 
« and above the value ſo given, advanced or paid, remaining in 
* goods, wares, debts, ready money, or other eſtate real or per- 
© ſonal, ſufficient to pay and ſatisfy unto each and every perſon 
to whom he or ſhe was any ways indebted, their full and 
entire debts 3 or who hath or ſhall have loſt in any one day, 
* the ſum or value of 5/., or in the whole, the ſum or value of 
* 100/, within the ſpace of twelve months next preceding his, 
„her, or their becoming bankrupt, in playing at or with cards, 
« dice, tables, tennis, bows, billiards, ſhovelboard, or in or by 
* cock-tighting, horſe-races, dog-matches, or foot- races, or other 
paſtimes, game or games whatſoever, or in or by bearing a 
© ſhare or part in the ſtakes, wagers, or adventures, or in or by 


© as betting on the ſides or hands of ſuch as do or ſhall play, act, 


* ride, or run as aforeſaid; or that within one year before he or 
© the became bankrupt, ſhall have loſt the ſum of 1004. by one 

or more contracts for the purchaſe, ſale, refuſal, or delivery 
ot any ſtock of any company or corporation whatſoever, or any 
parts or ſhares of any government or publick funds or ſecuri- 
ties, where every ſuch contract was not to be performed 
; within one week from the time of the making ſuch contract 
or where the ſtock or other thing ſo bought or 


62 4 


c 


3 
ſold, was 


© nor 


§ 12. 

{ Ld, Hard- 
wicke faidg 
that this 
clauſe muſt 
be conſtrued 
ſtrictly, and 
not extended 
further than 
the children 
of the bank=- 
rupt. zAtk. 
86. Inſur- 
ing in the 
lottery is not 
gaming 
within this 
clauſe, 
Lewis v. 
Piercy, 1 H, 
Bl. 29. Nor 
s it any 
ground for 
oppoſing the 
certificate, 
that the 
bankrupt 
kept a lot - 
tery- office, 
or obtained 
goods under 
falſe pre- 
tences. £x 
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aſſenting to © not xctually transferred or delivered in purſuance of ſuch 
er diſſenting contract. 


from the i | F 
certificate, yet, like a creditor who elects to proceed at law, hath a right to petition againſt the allow. t 
auce of it; and for the ſame reaſon, becauſe he is affected by the confequences of the allowance. Fx { 
parte Allen, Vin. Abr. tit. Creditor and Bankrupt, (S. a) pl. 18.] i 


$ 13. It is further enacted, « That if any bankrupt, who 
& ſhall have obtained his certificate, and ſuch certificate ſhat 
ce have been allowed and confirmed, ſhall be taken in execution 
« or detained in priſon, on account of any debts due or owing 
« before he became bankrupt, by reaſon that judgment was ob- 
« tained before fuch certificate was allowed and confirmed, it 


GE — . EEE = 
* 7 O 7 


| 4 <« ſhall and may be lawful for any one or more of the judyes 
0 WW. | & of the court wherein judgment has been ſo obtained againſ 
bl 171 ce ſuch bankrupt, on ſuch bankrupt's producing his certificate al. 
i tal « lowed and confirmed, to order any ſheriff or ſheriffs, bailif 
a 1 « or officer, gaoler, or keeper of any priſon, who hath or ſhall 
5 % have any ſuch bankrupt in his cuſtody by virtue of any ſuch 
Wl 48 e execution, to diſcharge ſuch bankrupt out of cuſtody on ſuch 
Ws. 6 execution, without payment of any fee or reward; and ſuch 
„ « ſheriff or ſheriffs, bailiff or officer, gaoler on keeper, is and are 
„ 71 | c hereby required to diſcharge fueh bankrupt out of cuſtody ac. 
* „ « cordingly,. and is and are hereby indemnified from any action 
| Wl ec for an eſcape for his or their ſo doing.“ 
1 5 Horſey's [As to the effect of the certificate, it diſcharges the bankrupt 
Wh cats poo from all debts, both joint and ſeparate, that might have been 
N N Rog. Maſſey, proved under the commiſſion; therefore, it diſcharges a bankrupt 
Wt x Atk. 67, from a debt. accruing before the act of bankruptcy, though judg- 
i e v- ment is not obtained till after the certificate allowed. | 
| 2 Str. 1157, As where a bankrupt had given a bail-bond to the ſherif 


Ex parte which was forfeited before the bankruptcy. for non-appearance, 


FAY m_—_— g. and an action was brought upon this bail-bond, but judgment 

| 0 Tx — not obtained till after the certiſicate allowed; the court held there 

g Fe Goodwyn, was a breach, and that the penalty was forfeited, and therefore 

WW. 5 ee the debt was. due, though execution could not be taken out for 

5 Combs, more than the damages. | 

l | 2 P. W. 70. Bouteflower v. Coats, Cowp. 25. 2 Str. 1042. Ca. Temp. Hardw. 267. 

Bird v. Again, Jones had employed Bird, who was an attorney, to te. 
| * recover a debt. Bird undertook the buſineſs and recovered tit 


G. z. B. K. money, but, as Jones alleged, had not paid over to him the fait 

Co. Bank- balance, and in 1788, he applied to the court of King's Bench 

3 Lawsz of which court Bird was an attorney, for the uſual rule of refer- | 

mw_ ence to the maſter, on an undertaking to pay what ſhould appel 
due. Bird ſhewed cauſe, but the rule was made abſolute, afte! 
which, and before any proceedings upon it, Bird became bans 
rupt, and in 1788 obtained his certificate. A rule was now 0 
tained to revive the former rules, but, on ſhewing cauſe, tit 
court diſcharged that rule, ſaying the certificate was a clear bat 
to the demand. 'Fhey alſo ſaid, that aſter ſuch lapſe of time, the 
court would not proceed to give relief in a {ſummary way. 
party might proceed as he ſhould: be adviſed. 
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80 if a perſon enters into a bond with a trader as a ſurety for 
him, and, for his own indemnity, takes a counter-bond payable 
the day before the firſt 3 though the trader become bankrupt be- 
fore either of the bonds be payable, the party may yet prove his 
bond under the commiſſion. | 

A., wanting money, prevails with B. to lend him his name, 
by indorſing his note to be diſcounted at the bank; and gives him, 
a5 a ſecurity, a debenture, making it negotiable. B. pledges the 
debenture with another perſon, for money advanced to him. A. 
pays the note at the bank, and ſoon afterwards B. becomes a 
bankrupt, and then 4. redeems the debenture by paying the 
money, for which it remained a pledge. This is a debt proveable 
by A. under B.'s commiſſion, and diſcharged by the certificate. 

If an executor becomes bankrupt, a veſted legacy, though 
liable to be deveſted, may be proved under the commiſkon, and 
is, of courſe, diſcharged by the certificate, 

The certificate is a bar to an action brought againſt the huf- 
band for a debt due from the wife, dum ſola, becauſe by the mar- 
riage it becomes a debt due from the huſband. 

In an action of debt for rent, the certificate will be a bar, be- 
cauſe the aſſignment of the leaſe by the commiſſioners is con- 
ſidered as an aſſignment by the aſſent of the leſſor, all perſons 
being ſuppoſed to conſent to an act of parhament, by the au- 
thority of which the commiſſioners aſſign the bankrupt's pro- 
perty ; and therefore as the bankrupt is no longer in the enjoy- 
ment of the thing demiſed, debt does not lie for the rent. 
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Martin Vs | 
Court, 


2 Term Rep. 
640. 


Johnſon v. 
Spiller, 
Dougl. 167. 


Walcot v. 
Hall, 2 Br. 
Ch. Rep. 
305» 

Miles v. 
Williams, 

1 P. W. 249. 


Cantrel v. 
Graham, 
Barnes, 69. 
So in debt on 
the redden- 
dum of a 
leaſe. Wack 
ham v. Mar- 
low, M. 25 
G. 3. B. R. 


Mills v. Auriol, 1H. Bl. 433. Secùs of covenant for non-payment of rent. D. 


If a man be attached for non-payment of money in obedience 
to an award, and afterwards become bankrupt, the certificate en- 
titles him to his diſcharge ; for as the act diſcharges the duty, it 
would be hard to detain the perſon. N 

On a motion to enter an exoneretur on the bail - piece, it ap- 
peared, that the defendant had been a bankrupt, and obtained 
a certificate under the great ſeal of Ireland. The original de- 
mand aroſe upon a bill of exchange drawn in Jreland, and pay- 
able by the defendant who reſided there. Lord Mansfield ſaid, 
it is a general principle, that where there is a diſcharge by the 
law of one country, it will be a diſcharge in another. That he 
remembered a caſe in Chancery of a cefſio bonorum in Holland, 
which is held a diſcharge in that country, and it had the ſame ef- 
ſect here. The rule was enlarged, and was afterwards made 
abſolute by conſent, the counſel giving it up upon the authority of 
Burrows v. Jemino. - | 

A certificate obtained pending an action, but too late to be 
pleaded, diſcharges the bankrupt ſrom the original debt and ſub- 
ſequent colts, But it hath been determined, that, if after the 
certificate the bankrupt's goods are taken in execution, the court 
will not proceed in a ſummary way (a), but put the party to his 
avdita querela. | | 


Baker's 
caſe, 2 Ste. 
1152. 


Ballantine v. 
Golding, 
Mich. 280. 
3. B. R 
The bank- 
rupt laws ate 
now adopteg 
in Ireland. 
Ex parte 
Burton, 


1 Atk. 25. 


2 Stra. 73% 


Palmby v. 
Maſters, 
Barnes, 263. 
Graham v. 
Benton, 

2 Str. 195. 
1 Will. 42. 
Blandford: v. 


Foote, Cowp. 138. Lewis v. Piercy, 1 H. Bl. 29. (a) Calcraft v. Swan, Barnes, 204. ; and 2. 


Whether the courts would now put the party to that expence ? 


A certificate 
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45 Bannkrupt. 


Cowp. 25. A certificate does not diſcharge a bankrupt from a contingent 


Stra. 865. debt which has not been reduced to a certainty, becauſe it can. 


043. 1160. . : 
m_— 115. not be proved under the commiſſion, and in queſtions, Whether 


129. 3Wiit, 2 debt is diſcharged or not by a certificate? the point agitated has 
13. 262. always been, whether it could be proved or not; the creditor's 
* EB. right to prove, and the bankrupt's right to be difcharged by the 
1 Term Rep. Certificate, being reciprocal and co-extenſive. 

363., and ſupra (E). | | 
Mayor v. A certificate will not diſcharge the bankrupt from his own 


Steward, expreſs collateral covenant which doth not run with the land, 
4Burr.244.3. 


Ludford v. Thus, on a covenant by the bankrupt to indemnify the aſſignor 


Barber, againſt covenants contained in a leaſe, which leaſe was aſſigned to 
36 Fe. the bankrupt before his bankruptcy; for his ſole benefit; the 
queſtion was, Whether the bankrupt's obtaining his certificate 
would bar this action of covenant? The court were clearly of 
opinion, that as this was not a caſe between leſſor and leſſee, but 
a diſtinct, detached, collateral, independent covenant and con- 
tract, and as the aſſignor could have no remedy under the com- 
miſhon, the bankrupt was not diſcharged by his certificate, 
Cockeril v. 'The certificate obtained after judgment upon a bail-bond 
Ouſton, againſt the bankrupt himſelf will not diſcharge the bail-bond, 
* although it diſcharged the original debt, for it is a new and dif- 
tinct cauſe of action. | 
Goodtitlev» Bankruptcy is no plea in bar to an action of zreſpa/s for meſne 
North, profits, for where damages are uncertain, they cannot be proved 
Doug under the commiſſion. 
Drinkwater, 2 Term Rep. 261. A demand in trower, if for a liquidated amount, may be proved. 
Dougl. 168. But if A. lend ftock to B., to be replaced as ſtock, without naming any particula 


day, and B. become a bankrupt before any requeſt by A. to replace the ſtock, A. cannot come in un- 
der B. s commiſſion. Utterion v. Vernon, 4 Term Rep. 570. 


Howard v. A bankrupt executor pleading a falſe plea, after the commiſſion 
Jemmet, iſſued, is liable to execution for the coſts, for he becomes a 


x Bl 400. debtor by his falſe plea, which amounts to contracting a new debt 
ſubſequent to the commiſhon. | 

Anon, The crown not being affected by the bankrupt laws, the cer- 

x Ak. 252. tificate will not diſcharge the bankrupt from a commitment under 


an extent. 
1 Atk. 84. The allowing of the certificate of a bankrupt will not diſcharge 
See Taylor his ſureties; and if they are forced to pay the debt after the 
eee . commiſſion, the certificate will be no bar to their recovering it of 
Young v. the principal, ; 
Hockley, 2 Str. 1043. 1 Atk. 84. | 
Wooley v. But if a bankrupt obtains his certificate before his bail are 
_ a fixed, it will diſcharge them. Sechs, if not till after they are fixed. 
Tudway v. Bourn, 2 Burr. 716. Walker v. Giblet, 2 Bl. $12. 


Thornton v. A certificate under a ſecond commiſſion will not protect future 

— as. effects, unleſs fifteen ſhillings in the pound are paid under the 
ſecond commiſſion, notwithſtanding the firſt has been ſuper- 
ſeded. | 

Martin v, But a certificate under a ſecond commiſſion, during the ſub- 

+015 BY ſiſtence of the firſt, is a mere nullity. 

Ex parte Proudfoot, 1 Atk. 252. K parte Brown, 4 Br. Ch. Rep. 2 10. As 
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N Bankrupt. = 
As the certificate diſchargeth only ſuch debts-as are proveable 
under the commiſſion; as the ſtatutes leave the bankrupt at li- 


berty to enter into new engagements, and contract new debts 
and as the debts proveable under the commiſſion are, notwith- 


ſtanding the certificate, due in conſcience; a new promiſe or 


agreement by the bankrupt, to pay the whole, or part of ſuch 
debts, will, therefore, be obligatory on bom. 


— 
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Ex parte 
Burton, 

1 Atk. 265. 
Twiſs v. 
Maſſey, id. 
67. Truman 
v. Fenton, 


Cowp. 544. 


The pay- 
ment of in- 


tereſt by the bankrupt himſelf on a bond, will be ſuch an admiſſtion, as will make him liable as on a new 
debt. Alſop v. Brown, Dougl. 192. See too, Besford v. Saunders, 2 H. Bl. 126. But if the bank 
rupt promiſe to pay, uber be is able, query, Whether it be not incumbent on the plaintiff to prove hie 


ability ? Id. = 


The certificate determines the power of the commiſſioners, 
and; of courſe, incapacitates them from making a ſubſequent aſ- 
ſignment. | 

The certificate may be entirely defeated by a ſiperſedeas. 

And the writ of ſuperſedeas may be iftued at the diſcretion of the 
chancellor, when the creditors, who have proved, agree to ſuper- 
ſede the commiſſion; or becauſe the party appears not to have 
been a trader, or was an infant, or had not committed an act of 
bankruptcy, or that the commiſhon was not opened till fix 
months after it iſſued, or that it has not been proſecuted within 
fiſteen days from the date of it, if executed in London, or within 
twenty-nine days, if in the country, or that he has paid all his 
creditors. Ms 

So if the petitioning creditor had not a legal debt to the amount 
ſpecified in the Ratute, or if his debt accaned ſubſequent to an 
act of bankruptcy aſcertained by a trial at law, or if it iſſued 
againft an uncertificated bankrupt, or on a debt barred by the 
{tatute of limitations, or if at the time it iſſued the petitioning 
creditor had the debtor in execution, or if it was fraudulently 
iſued, in which caſe, indeed, the court will puniſh the parties 
concerned by commitment, and by making them pay the coſts. 

But upon an application to the lord chancellor, on the part of 
the bankrupt, to ſuperſede the commiſſion upon a legal objection 
to it, if the caſe appear unfavourable, as if a great length of 
time bas intervened between the iſſuing of the commiſſion and the 
application, the chancellor will not grant an ifſue to try the 
bankruptcy, but leave the party to bring his action. However, 
it creditors apply to have the commiſſion ſuperſeded, it ſeemeth 
the chancellor will order the bankruptcy to be tried in an iſſue, 
becauſe they can have no action at law, in which the validity 
of the commiſſion can be conteſted, as the bankrupt's certificate 
is 2 concluſive bar againſt them, that of itſelf being evidence 
of the commiſſion, c. | 

Though the uſual courſe is for the lord chancellor to order a 
ſeigned iſſue to try the bankruptcy at law; yet if the commiſſion 
*ppears plainly to have been taken out fraudulently and vex- 


; ; : : 18. 
ztiouſſy, the court will at once ſuperſede it, and order the peti- para 


toning creditor's bond to be aſſigned. 


But 


1 P. Wms. 
386. 


1Atk. 145 · 
1Vern, 208. 
2 Ch. Ca. 
292. Sel. 
Ch. Ca. 46. 
I Atk. 135. 
146. 2aÞ., 
Wms. 545 
4 Br. Ch. 
Rep. 432. 


2 Bl. Rep. 
702. I Str. 
53. 4 Br. 
Ch. Rep. 
210. 3 Wilſ. 
271. ez. 


Jun. 394. 


1 Atk. 10s. 
Ex parte 
Gulſton, 
1 Atk. 193. 


139. 


Richardſon 
v. Bradihaw, 
1 Atk. 128. 
Ex 
Gay- 


ter, 1 Atk. 144. 
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Bankrupt. 


Ex parte But where a commiſſion is ſuperſeded merely becauſe there {x 
ORs a defect in form, as to the petitioning creditor's debt, and n 
100. | 

| doubt as to the act of bankruptcy, the coſts of the ſuperſede; 
only ſhall be allowed; but it would be otherwiſe, if the a 

of bankruptcy was not fully proved. | 

(L) Of Partners. 

hs. Separate commiſſion may iſſue againſt one partner without 
. 13 making the reſt bankrupts. But where a joint commiſſion 


B. R. Co. is proſecuted, all the partners muſt be included; for a commil- 


—_ fon againſt two or more of ſeveral partners, is neither joint nor 
Ao. . : whe 0 
But by ſtat. ſeparate, | 


10 Ann. c. 15. § 3. the certi/:icate, under a feparate commiſſion, will not diſcharge any other than 
the bankrupt partner, from a joint debt. It was formerly the practice to take out a ſeparate commil. 
Kon againf each partner, and then a joint commiſſion againſt all; the chancellor, upon recent applica. 
tion, ditecting the former to be ſuperſ:ded, in order to give validity to the latter, under which both 
ſets of creditors might have their proper relief. 1 Atk. 98. 138. But it ſeemeth now to be holden, 
that whilſt there is a ſeparate commiſſion ſubſiſting, a joint one cannot be ſupported, Cowp, $24, 
4 Br. Ch. Rep. 210. Co. Bankrupt Laws, g. 


rupt Laws, 


299. 


Joint creditors are entitled to a diſtribution of the joint or 


5 Laws, partnerſhip eſtate, without the ſeparate creditors being permitted 
** to participate with them: but notwithſtanding ſeparate creditors 
are not entitled to ſhare the dividend of the joint property, until 
3 the joint creditors have received twenty ſhillings in the pound, 
4 > 6s yet they are upon petition let in to prove their reſpeCtive ſeparate 
Ex parte debts under the joint commiſſion, paying contribution to the charge 
cage of it; and as the joint or partnerſhip eſtate is in the firſt place to 
Ex e be applied to pay the joint or partnerſhip debts, fo in like man- 
Bond, ner, the ſeparate eſtate ſhall be in the firſt place applied to pay all 
— the ſeparate debts. This is ſettled as a rule of convenience, and 
Rowland. it is reſolved, that if there be a ſurplus of the joint eſtate, beſides 
fon, 3P. what will pay the joint creditors, the ſame ſhall be allotted in 
> Lg due proportion to the ſeparate eſtate of ſuch partner, and ap- 
 Freſaoy, ae to pay the ſeparate creditors. And if there be on the other 
Davies, 373. hand a ſurplus of the ſeparate eſtate, beyond what will ſatisff 
. 2 P. the ſeparate creditors, it ſhall go to ſupply any deficiency that 
W. 501. may remain as to the joint creditors, | 85 
This mode of adjuſting the rights of each claſs of creditors 
Ex pare Where a joint commiſſion is taken out, ſeems at one time to have 
Baudier, been extended by the court into a rule, to direct the proof ol 
png debts under a ſeparate commiſſion, by virtue of which the feps- 
Oldknow, Tate eſtate only can be aſſigned, and therefore it was holden, that 
ay blo joint creditors could not prove under ſuch a commiſſion, except 
+» Danke 


o 2 * * . 7 
for the purpoſe of aſſenting to, or diſſenting from, the bankrupts 
certificate. | 


Ex parte But it is now fully eſtabliſhed, that joint creditors may be 
wy permitted to prove under ſeparate commithons, and receive 3 
Rep. 5. dividend in proportion with the ſeparate creditors. 

Ex parte Page, id. 119. Ex parte Flintam, x Br. Ch. Rep. 120. Ex parte Hayden, 24th Ju 
1785. Ex parte Copland, 24th Dec. 1787, Where 


Bankrupt. 


fe is Where the aſſignees under a ſeparate commiſſion poſſeſs them- 


& 0 ſelves of the joint property, it may frequently be to the intereſt 
22 of the joint creditors, that diſtin& accounts ſhould be kept of the 
e at joint and ſeparate eſtate, and each applied to the payment of the 


reſpective creditors 3 and an order to this purpole may, with 
anſent, be obtained upon petition : but as the ſolvent debtor hath 
an intereſt in the diſtribution of the joint property, and the de- 
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Hankey v. 
Garrat, 

3 Br. Ch. 
Rep. 457. 
Ex parte 
Lydiard, 
19th May 
1790. La- 


ſabloniere Vs 


mands which may be made upon it, if he do not conſent, relief *winton, 


cannot be had without a bill. 


13th June 


ithout 1793. Co. Bankrupt Laws, 311, 12, 
niſſion Where perſons in trade have been connected in various part- Ex parte 
mmiſ- nerſhips, and a joint commiſſion is taken out againſt them all, an 1 
at nor order hath been made for keeping diſtinct accounts of the dif- Rep. — 
ferent partnerſhips, as well as the ſeparate eſtates of each part- 
her tha ner. But where there have been various partnerſhips, and a Ex parte 
commil- joint commiſhon 1s taken out againſt one firm, in which ſome hs : 
_ of the parties were not engaged, there can be only the common — * 
e holden, order for keeping the diſtinct accounts of the joint and ſeparate Bankrupe 
ps 324 eltate, | | Laws, 314. 
: Where there is a joint and ſeveral creditor, he muſt, accord- Ex parte 
oint or ing to the rule of the court now firmly eſtabliſhed, make his Blankenha- 
rmitted election whether he will come in upon-the joint or the ſeparate 2 
editors eſtate, that is, which he will come in upon in preference; for Ex — 
7, unti whichever he may ele, he will be entitled to come in upon Vankes, 
pound, the ſurplus of the other, if there ſhould be any. And in or- oo 
ſeparate der (a) to make his election, he muſt have a reaſonable time to Bond and 
charge inquire into the ſtate of the different funds; and it hath been Hill, 1Atk. 
place to determined, that he is entitled to defer his election until a di- 3 
hy ae yidend, ſon, 3 P. Wms. 405. (a) Ex parte Clowes, 2 Br. Ch. Rep. 595. 
x , A. lent money upon bond fo B. and C.; B. became bankrupt, Ex parte 
beſides and afterwards A. ſued C. upon the bond, and took him in exe- —_ 1P. 
5 cution, but conſented to his diſcharge, Upon application bß 7 
dp 4. to Lord Harcourt, to prove under B.'s commiſſion; his lord- 
3 ſhip permitted him to come in as a creditor for a moĩety; and ſaid 
1 fatish le would have admitted him for the whole, if, in fact, the whole 
ncy that had been lent to B. 85 | 
t one truſtee ſuffer a co-truſtee to detain a ſum of money be- Keble v. 
editors baging to the truſt eſtate, they are both liable, and if they after- 3 
"to have aw become bankrupt, the debt may be proved under both * 
td err commiſſions. h 
8 feq- Partners being joint-tenants in their ſtock and effects, both bot. v. 
den, that original and accruing, and therefore ſeiſed fer my et per tout, Vo 4 
1 Except va gg account being taken, each is entitled to be allowed comp. 471. 
ankrupt' gain the other any thing he has brought in as a partnerſhip ze 
tranſaction, and to charge the other in account with what that 3 392. 
i may be _ has not brought in, or has taken out more than he ought; 1Show. 173. 
receive 3 f nothing is to be conſidered as his ſhare, but his proportion * "ot 
of the reſidue upon balance of the account. Upon this prin- 139. "ay 
5, 24th Jul Cple, where one of three partners had embezzled and waſted Mod. 446. 
| e joint ſtock, and contracting private debts become a bank- ps 
Where pt; the court ſeemed to think, that out of the produce of the em. 39. 


goods, 
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462 Bankrupt, 


See too,Gofs goods, the debts owing by the joint trade ought to be paid in the 
v. er firſt place, and that out of the bankrupt's fhare, ſatisfaction mus 
WW. Hes. be made for what he had waſted or embezzled; and that the 
key v. Gar- aſſignees could be in no better caſe than the bankrupt himfelf, 


nut, 3Br.Ch. and were entitled only to what his third part would amount 


Rep. 457. unto, clear after debts paid, and deductions for his embezzle. 
ment. 5k ; 

Hague v. An act of bankruptcy, if followed by a commiſſion, is; 

Rollefton, diſſolution of the partnerſhip, by virtue of the relation in the 


* ſtatutes which avoids all the acts of the bankrupt from the day of 


the bankruptcy, and from the neceflity of the thing; all his 
property being veſted in the aſſignees, who cannot carry on a 
trade. | 
Foxy. Han- Upon a queſtion, Whether aſſignees under a joint commiſſion 
__—_ Cowp. againſt two partners taken out after the bankruptcy of both, 
TT could maintain an action of rover againſt a perſon in poflefion of 
goods under a ſale, or confignment, bond fide, for a valuable 
conſideration, and without any mixture of fraud, from one ol 
the partners, who had not then committed any act of bankruptcy 
himſelf, but after an act of bankruptcy committed by the other 
partner; the court held, the action could not be maintained, be- 
cauſe the act of the partner, who, at the time of the confign- 
ment, had not committed any act of bankruptcy, bound both, 
and alſo becauſe, fuppohing the conſignment avoided by the 
act of bankruptcy of the other party, then it is an action of ine 
by one tenant in common againſt another, which cannot be. 
Smithy. De One of three partners in a ſhip and cargo, the coſt and out- ft 
8 Coup. of which was 4, 5687., pays only 4101. in part of his third ſhare, 
* and gives his notes for the remainder; but, before they become 
due, is declared a bankrupt. The other partners cannot, by vo- | 
luntarily diſcharging the notes, ſtand in his place for any ſhare 


of the profits; but the aſſignees are entitled to a full thing rol 
both of the profits of the adventure, and the value of the fhup. by 
Ex parte If a partner is a creditor upon the partnerſhip-fund, he can - 
ng Ee is have no ſatisfaction but out of the ſurplus which ſhall remait 5 
Co. Bank. after the joint creditors are paid. And Lord Hardwicke faid, t 
pupt Laws, that where there are joint and ſeparate creditors, if one partne cha 
8 wh lends a ſum of money to the partnerſhip, the creditors of his f. © 
Ton, 1 Ves. parate eftate have a right to this in the firſt place. 4 : 
jun. 267. | 
re But the contrary has been determined in a cafe where there WW © 
Burrell, 224 was a joint commiſſon againſt two partners, and a ſeparate on Bl © ar 
| Hat againſt one of them. The petitioners, aſſignees under the ley Wi © b: 
Pine, 2d of rate commiſſion, petition to be admitted creditors under the ji 
3 commiſſion, for a fum of money brought by their bankrupt i ſe; 
rape Laws, the partnerſhip beyond his ſhare, and as being therefore a ay” "Þ 
605. tor on the partnerſhip for that ſum ; but were refuſed on | Bu 
principle, that he cannot be a creditor on the partnerſhip in com- : to 
| petition with the joint creditors. | . wh 
Ex parte So where one partner hath taken more than his ſhare out" OS 
'Batlon,20h. the partnerſhip-fund, the joint creditors, as the rule ſcems d . 
Jan. 1791. | As 8 nor 


Bargain and Sale. 


y - : 4 | 
wow ſettled, cannot be admitted to prove againſt the ſeparate 


in the eſtate of the partner who drew out the money, until his ſeparate 
1 muſt creditors are fatisfied, unleſs it can be ſhewn, that the partner 
8 the ated fraudulently with a view to benefit his ſeparate creditors at 
melt, the expence of the joint creditors, | 

ny ſrom the partnerſhip fund, and applied the ſame to his own uſe, without the knowledge of 


Er parte Cuit, 29th March 1774. Co. Barkrupe Laos, 60g. 
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Co. Bank- 
rupt Laws, 
608. In the 
caſe of For- 
dy ce, who 
had taken 
property 

his part ners, 


the aſſignees, on the behalf of the joint creditors, were allowed to prove againſt the ſeparate «ſtate, 


* Where there were two partners, and one had taken out more Ex parte 
A -y from the partnerſhip-{tock than his ſhare amounted to, Plake, cited 
day of money trom P rinip-itoc a : 11S mare amounted to, of 
all his and therefore became a debtor for ſo much; Lord Talbot was of 224. 
y on opinion, that the parrnerſhip creditor had a right to come upon Cone v. 
the ſeparate eſtate of the partner who was ſo indebted. 1 Reh. 2 1 
amiſſen If one partner is an executor or truſtee, and, with the Enůau- Ex parte 
p} both, ledge of his co-partner, lends the truſt-fund to the eſtate, it be- Aley, 3Bre 
eſhion of comes a debt which may be proved againſt the joint eſtate: Seca, 3 
: | 165. 
valuable if without the knowledge of the co-partner. ] 
one ol 
nkruptecy 
he other RR 5 
med, be- 88 
configh- a N | | 
nd both, . 
| by th Brgain and Sale. 
of trowr | 
be. 
nd out- ft - 
1rd ſhare, 
y become ARGA | ; > : 
ot, by ve AIN and ſale is a contract in conſideration of money, 2 Inſt. 652. 
any ſhar paſſing an eſtate in lands by deed indented and en- [See for- 
5 a rolled : This manner of conveying lands is created and eſtabliſhed erz Vt 
wil third, f ung Sy mb. part 
ne ſhip. by the 27 H. 8. cap. 10., which executes all uſes raiſed 3 and, as 1. lib. 2. 
id, he cat this hath introduced a more ſecret way of conveyancing than was $393 = 
all remait known to the policy of the common law, therefore the enrolment 1, Ley, wir. 
vicke fad WY © the deed of bargain and ſale was made neceſſary by the 16th Bargain and 
"Ne partner chapter of the ſtatute; but the learning on this head depending * 
5 of his f. eintatutes, it is firſt proper to recite that, I 8 
By the 27 H. 8. cap. 10., “ Where any perſon or perſons ſtands 1. Bacon's 
or is, or ſtand or are ſeiſed of or in any honours, &'., lands, tene- Ve the 
where the * ments, rents, ſervices, c., to the uſe, confidence, or truſt of - 2 
eparate ont any other perſon or perſons, or body politick, by reaſon of any 221. 2 Bl. 
er the ſep-. bargain, ſale, feoffment, &c.; ſuch perſon or perſons, c., that Comm. 338. 
ler the jo" Wl © have any ſuch uſe, ſhall be deemed and adjudged in lawful e 
ankrupt 0 ſeifen, eſtate, and poſſeſſion thereof, to all intents and pur- ſale, where 
ore a cred © poſes, of or in ſuch like eſtates as they have in the uſe, Sc.; n 8 
raſed on tif : and the eſtate, right, and poſſeſſion of him and them fo feiſed CES 
ſhip in con. e any uſe, Sc., ſhall be deemed and adjudged in him or them ther for the 
: which have. the uſe, &c., after ſuch quality, manner, &'. as dle - _ 
ſhare out they had before in or to the uſe, &c. | : 1 
ſeems do n ume makes the ſale of them, Com. Dig · tit. Bargain and Sale, (A). Touch. 231. It _ 
my | t 
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: 
* 


that a bargain and ſale is not ſo ſtrong a conveyance as a livery; for, if 1 have a rent- charge ont of the 
manor of D., and afterwards purchaſe the manor ; and afterwards, by deed indented and enrolled, [ 


bargain and fell the manor, the rent-charge ſhall not pats. 1 Leon. 6. By feof ment or fine, all vi 


and poſſibilities are conveyed by reaſon of the forcible operation; but it is otherwiſe by bargain and ſal. 
1 Leon. 33. A bargain and ſale doth not paſs away, or affect a contingent uſe in the bargainor; but 3 
feoffment or fine would transfer it. Hardr. 416. ] 


proce cc other hereditaments ſhall paſs from one to another, whereh 
haw for their “ any eſtate, of inheritance of freehold ſhall be made or take ef. 


preſerva- „ fect, or any uſe thereof to be made, by reaſon only of any 


tion, though : . 2 . 
8 bargain and ſale, except by writing indented, ſealed, and en. 


any eſtate. © rolled in one of the courts at Weſtminſter, or elſe within the 
Sty. 370» „ county or counties where the lands, &c, ſo bargained and fold 


3 gt “e le, before the cu//os rotulorum, and two juſtices of peace, and 


by the ſta- „the clerk of the peace of, W©c., or two of them, whereof the 
tute of en- (c clerk of the peace to be one; the ſame enrolment to be 


cen th A 
warp; 29 ag « made within fix months after the date of the ſame writing 


tute of uſes. © indented. 
Diramock's « Provided this act extends not to any lands, Sc. lying within 


caſe, Hob. . . 
30. The © any city, borough, Wc., whercin the mayors, Wc. or other officers 


objects of © have uſed to enrol any evidences, deeds, or other writings 


rhe ſtatute of cc within their precinct or limits.” 
enrolment 


evidently were, firſt, to force the contracting parties to aſcertain the terms of the conveyance by re. 


- ducing it into writing; ſecondly, to make the proof of it eaſy, by requiring their ſeals to it, and con- 


ſequently, the preſence of a witneſs ; and, laitly, to prevent the frauds of ſecret conveyances, by ſubſti- 
tuting the more effectual notoriety of enrolment for the more ancient one of livery, But the latter 
part of this proviſion, which, if it had not been evaded, would }.ave introduced an almoſt univerſal re- 
giſter of conveyarces of the frezhold in the cafe of corporeal hereditaments, was ſoon defeated by the 
invention of the conveyance by leaſe and releaſe, which ſprung from the omifion to extend the ſtatute 
to bargains and ſales for terms of years; and the other parts of the ttatute were neceſſarily ineffeQual 
in our courts of equity, becauſe theſe were ſtill left at liberty to compel the execution of truſts of the 
freehold, though created without deed or writing. The inconveniencics, however, from this inſut- 
ciency of the ſtatute, are now, in ſome meaſure, prevented, by the 29 Car. 2. c. 3. which provides 
againſt conveying any lands or hereditaments for more than three years, or declaring truſts of them, 
etherwiſe than by writing. Hargr. Co. Lit 43. a. n. 3.] | 


By the 5 Fliz. cap. 26., * Bargains and ſales of lands, &. in 
« the county of Lancaſter, being within fix months enrolled in 
« the Chancery at Lancaſter, or before the judges of aſſiſe there, 
« of lands, &'c. in Cheſhire, in the Exchequer at Chefeer, or be- 
« fore the judges of aſſiſe there, of lands, &c. in the biſhopnic 
«of Dui fim, in the Chancery at Durham, or before the juſtices 
« of aſſiſe there, ſhall be as effectual as if enrolled in any courts 
« at Weſtminſter. Provided this act extends not to any lands 
« lying within any city, Sc. wherein the mayors, &c.” 

[By 5 Ann. c. 18., Bargains and ſales of any manors, lands 
Sc. within the e Riding of the county of York, which ſhall be 
enrolled before the regiſtrar for the ſaid Vg Riding, or his de- 
puty for the time being, in the publick office at Wakefield, ſhall 
be as good and available, as if the ſame had been enrolled in one 
of the king's courts of record at Weſtminſter, or before the fe 
rotulorum, and two juſtices of the peace, and the clerk of the 
Renee of the ſaid Ve Riding, or two of them, according to the 

atute of the 27th H. $8.—By 6 Anne, c.35. $ 16., the like Pr 
viſion is made for enrolling bargains and fales in Beverley * of 
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within the Zaft Riding of the county of York, or the town and 
county of 
. it is enacted, “ That in all deeds of bargains and ſales 
« enrolled in purſuance of that act, whereby any eflate of inberit- 
« ance in feegſimple is limited to the bargainee and his heirs, the 
« words grant, bargain, and ſell, ſhall amount to and be conſtrued 
« and adjudged in all courts of judicature, to be expreſs cove- 
« nants to the bargainee, his heirs and aſſigns, from the bar- 
« oainor, for himſelf, his heirs, executors, and adminiſtrators, 
« that the bargainor, notwithſtanding any act done by him, was 
« at the time of the execution of ſuch deed, ſeiſed of the heredi- 
« taments and premiſes thereby granted, bargained, and ſold, of 
« an indefeafible eſtate in fee-fimple, free from all incumbrances 
| «(rents and ſervices due to the lord of the fee only excepted), and 
« for quiet enjoyment thereof againſt the bargainor, his heirs and 


e town of King ſton upon Hull; and by 5 30. of that 


« aſſigns, and all claiming under him, and alſo for further aſſur- 
«ance thereof to be made by the bargainor, his heirs and aſ- 
« ſigns, and all claiming under him; unleſs the ſame ſhall be re- 
« ftramed and limited by expreſs particular words contained in 
«ſuch deed 3 and that the bargainee, his heirs, executors, ad- 
« miniſtrators, and aſſigns reſpeCtively, ſhall and may, in any 
« action to be brought, aſſign a breach or breaches thereupon, as 
« they might do in caſe ſuch covenants were expreſsly inſerted in 
« ſuch bargain and ſale.”—By 8 Geo. 2. c. 6. $ 21., the enrol- 
ment of bargains and fales of lands in the North Riding of the 
county of York is authoriſed in the regiſter-office for that 
Riding. | 

By the 33 Geo: 2. c. 30. { 10., being an act for widening certain 
ſtreets, Sc. in London, it is enacted, That all bargains and ſales 
made and acknowledged by any perſon or perſons whomſoever, 
which ſhall be enrolled in the huſtings of the ſaid city, of any lands, 
tenements, and hereditaments, purchaſed by virtue of and for the 
purpoſes of that act, ſhall have the force, effect, and operation in 
law, to all intents and purpoſes, which any fine or fines, recovery 
or recoveries whatſoever, would have if levied or ſuffered by the 
bargainor or bargainors, or any perſon or perſons ſeiſed of any 
eſtate in the premiſes, in truſt for, or to the uſe of, ſuch bargainor 
cr bargainors, in any legal manner or form whatſoever. J 


5 


ny courts 


ny lands We ſhall now conſider, 
785 pe (A) Who may bargain and ſell, and to whom. 
h ſha | 


(B) What may be bargained and ſold [and how a 


r his de. . 

jel, fl Bargain and Sale ſhall be taken]. 
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And herein, —_— p 
1. The Relation between the Enrolment and the Deed, 


2. What Eſtates are to be enrolled ; and herein of the 
Exception as to Lands in Cities, Boroughs, &c. 


3. The Time of Enrolment. 


(F) The Manner of pleading Bargains and Sales, 


—— — — cc > 


(A) Who may bargain and ſell, and to whom. 


Bro. Fe- TM king, and all other perſons that cannot be ſeiſed to a uſe, 
cannot bargain and ſell; for at common law, when a man 


ment to ſes, 


6 had ſold his land for money without giving livery, the uſe only 


71. paſſed in equity, and this is now executed and becomes a bargain 
and fale by the ſtatute; but antecedent to any ſuch execution 
there muſt be a uſe well raiſed, which cannot be without a per- 
{on capable of being ſeiſed to a uſe, which the king is not, there 
being no means to compel him to perform the uſe or truſt ; for 
the Chancery has only a delegated power from the king over the 
conſciences of his ſubjects; and the king, who is the univerſal 
judge of property, ought to be perfectly indifferent, and not to 
take upon him the particular defence of any man's eſtate as a 
truſtee. 

1% Co. 96. If tenant in tail bargains and ſells his land in fee, this paſſeth 

9%. Sand. -neſtate determinable (a) upon the life of tenant in tail; for, at com- 


26, 61, | 
OL kak. 59. mon law, the uſe could not be granted of any greater eſtate than 


b. [(a) But the party had in him; now tenant in tail had an inheritance in 
not an eſtate him, but he could diſpoſe of it only during his own life; and there- 


8 3 
. fore when he ſells the uſe in fee, cui que ve hath a kind of in- 


but only a heritance yet determining within the compaſs of a life; and the 


e ſtatute executes it in the ſame manner as he hath the uſe, and 


Anon. conſequently he will have ſome properties of a tenant in fee, and 
1 TY ſome of a tenant for life only: but if tenant for life bargains and 
208. 


(b) 3 ſells in fee, this paſſeth only an eſtate for (5) life, for he could 
creates no not paſs the uſe of an eſtate for life to the bargainee, and the 
forfeiture ſtatute executes the poſſeſſion as the party hath the uſe. 


4 Leon. 124. 7 
If a huſband, ſeiſed of lands in right of his wife, or tenant in 

tail, bargains and ſells the trees growing on the lands, and dies 

before ſeverance, the bargainee cannot afterwards cut them down 

; and take them away. | : 
Kelw, $4. If a fon and heir bargains and ſells the inheritance of his 
bo. Hit as. father, this is void, becauſe he hath no right to transfer; the 


But if the 


feoffment of the inheritance of his father, this paſſeth an eſtate during the ſon's life ; for it is 2 


diffeifin to the father; and the ſon, after the father's death, cannot avoid it; for no man can allege an 
injury in any voluntary act of his own. Co. Lit. 265. a. (c) But if the ſon releaſeth with warranty, 
de and his heirs are for ever hereafter barred by che rebhttet. Co. Lit. 265. as If 
| 2 
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I there be two jointenants, and one of them make a bargain Cro. Jac. 
and ſale of his own eſtate in fee, and the other die before enrol- 53: dx 
ment, the other n e ſurvive to the bargainor; for ſince 


o . . . Bulſt. 3» 
the freehold is in the bargainor, the inheritance continues; but [(e) This 


if ſuch jointenant had bargained and ſold (a) totum flatum ſuum in ®nRQionis 


fee, though he died before enrolment, yet if the deed were after- 3 


wards enrolled, the moiety would not ſurvive, but would paſs to — re- 
| 8 

the bargainee. | | 1 - nor 

found in any caſe- book wherein this caſe is reported. Br. tit. Faits enroll, p. 11. Cro. Car. 217. 569. 

Bac. Max. Reg. 14. Brook, in his Abridgment, ufeth the general words, © all his lands and tene- 

ments in D.;“ and faith, that they will not paſs the entierty, becauſe the enrolment hath relation to the 

delivery of the deed ; and, of courſe, can paſs no more than the bargainor had at the time of the delivery. 


The bargain and ſale, it hath been ſaid, occaſions, of itſelf, before enrolment, a ſeverance of the joint. 
tenancy» Owen, 70. arguendo.] | | 


If a mortgagor entreats a ſtranger to redeem the land at the Cro.El. 402. 
day, and covenants by indenture, that after ſuch redemption the OR 
ſtranger ſhall have the land to him and his heirs ; and that he, in 1% Elz. 
conſideration of ſuch a ſum, will ſtand ſeifed to the uſe of him Bac. Max, 
and his heirs; the ſtranger redeems the land at the day the Res. 14 
mortgagor enters, and the deed is enrolled within ſix months; 
yet nothing paſſeth, becauſe he had not any eſtate or intereſt 
therein at the time to contract for it.] | | 

If an infant bargains and ſells his land by deed indented and 2 Iaft. 673. 
enrolled, he may plead non- age at any time; for, notwithſtanding 
the ſtatute, the bargainee claims by the deed as at common law, 
which was, and therefore is ſtill, defeaſible by non-age. 

If a wife joins with her huſband in a bargain and ſale by deed 2 Int 653. 
indented and enrolled of her lands, yet it ſhall not bind her; for 5 Oo. 43” 
the wife cannot be examined by any court without writ, and rn 
there is no writ allowed in this caſe, which is for the better ſe- 


upon it, will 
curity of wives, who are by our law entirely ſubjected to the ns "Fo 
will of the huſband. | 22. By : 


cuſtom, the deed itſelf will bind her. Br. Abr. tit, Faits enroll. pl. 10.] 


A man may bargain and ſell to a corporation, for they may 10 Co. 4-4 

a nd * * 4 R 
take a uſe, though the money be given by the governors in their Abe. 788. 
natural capacity. | 

A man may bargain and ſell to his fon, but then the conſi- 7 Co. 40. 
ceration of money ought to be expreſſed, and it ought to have 2 1 

o . . ro. Elize 

al the other circumſtances of a bargain and ſale: but this ſhall 304. Vent. 
operate as a covenant to ſtand ſeiſed, if there be none but the 137. Lev. 
conſideration of natural love and affection expreſſed. 56. 


b) What may be bargained and ſold, [and how a 
Bargain and Sale ſhall be taken.] 


AN Y freehold or inheritanee in poſſeſſion, reverſion, or re- 2 co. 54. 
9 mainder, upon an eſtate for years, or life, or in tail, may * 57. ; 
bargained and ſold, but the deed ſhall be enrolled. 8 


N23 + 45 But 
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2 Inſt. 671. But a man ſeiſed of a freehold may bargain and fell it for 
1 * years, and this ſhall be executed by the ſtatute of uſes; but it 
2 Inſt. 671. need not be enrolled by the ſtatute of enrolments. | 
Lo.” A man poſſeſſed of a term cannot bargain and fell it ſo as to 
36. Poph, be executed by the ſtatute, | 
76. Sir T. Jones, 217. | 4 
1 Co. 126. A rent in eſ may be bargained and fold, becauſe this is a 
And. 327. freehold within the ſtatute ; and before the ſtatute a rent newly 
Upon a bar. created might have been bargained and fold, becauſe when mo- 
gain and fale ney, as an equivalent, was given, and ceremonies or words of 
eue d © law were wanting, the Chancery ſupplied them : but it ſeems, 
rent may be that ſince the ſtatute, a rent newly created cannot be bargained 
reſerved, - and ſold, becauſe there ought to be a-freehold in ſome other per- 
2 Co. 54+] ſon, to be executed in cui que uſe; but here can be no ſeiſin of 
this rent in the bargainor, becauſe no man can be ſeiſed of a 
rent in his own land, and conſequently there can be no eſtate to 
be executed in the bargainee. - | 
Cro, Jac. If A., by indenture enrolled, bargains and ſells lands to B. 
x59. Beaud- and his heirs, with a way over other of the lands of A., this is 


] .B k. . — | 
neos, void as to the way; for nothing but an uſe paſſes by the deed, 


and there can be no uſe of a thing not in eſe, as a way, common, 


c., before they are created. 
1 Co 87. b. [Before the ſtatute of H. 8., if a man had bargained his land for 
3 ah 145 money generally, without the words * his heirs,” the chancellor 
Br. tit. Cen- Would oblige him, according to conſcience and the intent of the 
tract, Bar. parties according to the value, to execute an eſtate in fee, for 
23 ap |, uſes were then things merely in truſt and confidence; but, ſince 
pl. 1. x . 
| the ſtatute, they are transferred and made into an eſtate in the 
land; and therefore without the word “ heirs” the bargainee hath 
only an eſtate for life. 
Tyrrel's If one, in conſideration of ten pounds, bargain and fell his 
e 4 3 land to 4. and his heirs, to have and to hold to A. to the uſe 
37 8. C. of the bargainor for life, the remainder in tail to A., the reman- 
x Co. 136. b. der to the right heirs of the bargainor; the habendum in this 


ag wal caſe is void, and A. and his heirs ſhall have the land for ever.) 


a uſe could not riſe as a uſe upon a uſe, whether equity would not ſupport it as a truſt? Aſh» 
Gallen, 1 Ch. Ca. 114. 


(C) In what Manner a Bargain and Sale may be made; 
and herein of the Words to be made Uſe of. 


2 Int 675. A common lau lands might be bargained and ſold by words 


Dyer, 229. . : : ' d the 
Poph. 48. only, for it was the conſideration that in equity raiſe 


Dalt. 63, Uſe, but, ſince the ſtatute of 27 H. 8. cap. 16. lands cannot pals 
And there- without indenture. | 

fore lands in 6 
cities and boroughs might, fince this act, till'the 29 Car, 2, c. 3. have been bargained and fold d) 


| word only. 2 Inſt. 676. Yelv. 124. See poft. 


2 Inft. 672. It is not neceſſary to uſe the words bargain and ſale, but af 


N words equivalent are ſufficient, and whateverwords upon valuable 
* 13 J Conſideration 


22 74 „ 


ſell his 
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in this 
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tonſideration would have raiſed an uſe of any lands, c. at com- Cro. Eliz, 
mon law, the ſame amount to a bargain and ſale within this act; 166. 
as if a man by deed, c. for a valuable conſideration covenants 
to ſtand ſeiſed to the uſe of another, &c. | 

Though the deed may be either in parchment or paper, yet 2 Int, 373. 
the enrolment muſt be in parchment only, for that is implied 
when an enrolment 1s to be in any of the courts of record at 
IWe/*mimſier ; and in the clauſe of enrolment by the clerk of the 
peace, it is particularly provided, that he ſhall ſufficiently enrol 
and engroſs it in parchment. | 1 55 

A man demiſes, bargains, and ſells a manor, part in demeſne, 2 Co. 33. 
and part in tenants* hands, for ſeventeen years, the party may 2 
chooſe either to take it by way of leaſe at common law, . 
and then the tenants muſt attorn; or by way of bargain and 
ſale without attornment; and this agrees with the policy of the 
common law, to take every man's grant, ſo as to paſs ſuch an in- 
tereſt as ſhall be moſt advantageous for the grantee; and ſince, 
in this caſe, the words allow a double way of taking it, the 
grantee ſhall be Judge which is moſt beneficial. 

[A bargain and ſale made to one with the addition of knight, Lord Ewre 


who is not ſo, is good.] | - | ' land =& 3 
2 3 0. FL 7 


(D) Of the Conſideration, 


F 2 man bargains and ſells lands for divers good cauſes and x Co. 176. 
conſiderations, it is void, unleſs money be averred ; for ſelling Mo. 569. 
x vi lermini ſuppoſes a transferring a right of ſomething for 77 — 
money, the common medium of commerce; but if there be no and Ploud. 

luch conſideration it may be an exchange, a covenant to ſtand 533. 
leiſed, grant, Sc., but it can be no ſale within the ſtatute. ; 
If there be a conſideration of money expreſſed in the deed, no Mo. 570. 
averment nor evidence can be admitted againſt it, for the af- OI 22 
irmative (a) is proved by the deed, and it is impoſſible to prove 222.[ (a)Buy 
the negative, | ſee Thurle v. Madiſon, Sty. 462. ] 


f the deed ſays for a competent ſum of money, it is ſufficient, Moor, ibid. 
without averring the ſum, for it is a ſale if there be any money. | 

A man in conſideration of 701. bargains and ſells to his daugh- 1 Leon. 170. 
ter and J. S. in tail, who intermarry; it may be averred tam in a> 7 * 
eanſiderutione maritagii, quam in conſid de 70l. for a man may aver 5 
any conſideration conſiſtent with that in the deed. | 5 
If a man in conſideration that J. S. was bound in a recog- Cro, Elis. 
mzance, and other bonds for him, and for divers other good 39+ 
cauſes and conſiderations bargains and ſells his land to him and 

is heirs, it is not eoad. | | | 

fa man in conſideration of ſo much money to be paid at a Dyer 335. 

day to come bargains and ſells, the uſe paſſerh preſently, and after 
the day the party hath an action for the money, for it is a ſale by 

© Money paid preſently or hereafter. 
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470 | Bargain and Sale. 


2 Inſt. 6 [A. by deed indented and enrolled, in conſideration of 100, 

| | paid by B., bargains and ſells land to B., C., and D., parties to 
the indenture : in this caſe the land paſſeth to all; for although 
the valuable conſideration be expreſſed to be paid only by one, 
yet it muſt be intended that it was paid by all, that the land may 
paſs to all according to the meaning of the parties: and conſider. 
ation given by one, is ſufficient to convey the land to all.] 


(E) Of the Enrolment: And herein, 


1. The Relation between the Enrolment and the Deed. 


Dyer, 218. AT common law the uſe paſſed from the delivery or date of 
e the deed, and by the ſtatute 27 H. 8. cap. 10. the poſſeſſion 
Cro. "2 paſſed as the party had the uſe at the time of the delivery of the 


—_ _ deed; but it was thought proper to add ſome further circum- 
r. 027. 


. ſtances, which is done by cap. 16. and therefore, if theſe circum- 


150. ſtances are obſerved, it hath the ſame effect it had before at com- 
mon law, to wit, to raiſe the uſes from the delivery; for the 
words of the ſtatute are only to add ſome things, and not to 
aboliſh or ſet aſide the force it had formerly. 

Cro. Jac. 


yo: If A. bargains and ſells lands to B. and his heirs, and before 
$2- Bell8- enrolment B. reciting this bargain and ſale to be by indenture en- 
ſop, 2 Inſt, rolled, bargains and ſells to C. and his heirs, all the eſtate which 


== Tir” he had by the ſaid indenture enrolled, and after, the firſt, and 


two bargaine then, the ſecond deed is enrolled; by Daniel and Kingſmill, the 
and ſales are lands are well conveyed to C. for when the firſt indenture was 


made of the enrolled, the eſtate was in B. ab initio to bargain, ſell, &c. and 
ſame lands, | 


to twoſeve. the words in the ſecond deed are apt enough to paſs the land, and 


ral ap + the recital of the enrolment immaterial : but Anderſon and War- 
and the laſt 


33 berton cont”; for a man cannot paſs what he hath not; and til 
enrolled, ang the deed was enrolled B. had nothing; and he paſſed only what 


afterwards he had by indenture enrolled : But Halmſly held, the land paſſed 
the firſt deed | 


ed not, by reaſon of the miſrecital, but that otherwiſe it would hare 
is alſo enrol. + 5 8 8 2 th 
led within Paſſed 3 and it was adjudged for the defendant, according to tht 
fix months, opinion of the three laſt judges. | 
the firſt 55 | 
buyer ſhall have the land: for when the deed is enrolled, the bargainee is ſeiſed of the land from the 
delivery of the deed, and the enrolment ſhall relate to it. Wood's Inſt. 259. See Mo. 41. Cro. Ja 
409. Noy, 106, If a man bargains and ſells to A., and afterwards makes a bargain and ſale of the 
ſame land to B., and the decd to B. is firſt enrolled, but the deed to A. is not enrolled within the ft 
months, the bargain and ſale to B. is good: but if the deed to A. had been enrolled within the lx 
months, the deed to B. had been void. Hob. 165.] | 
rd Uf a diſſeiſor baxgain and ſell land, and the diſſeiſee releaſe to 
Ajädged, * the bargainee before enrolment, it is void. But a releaſe (a) te 


No. 10. El. the diſſeiſor before enrolment had been good; and then the en- 


_ 8 888 rolment ſhould paſs the eſtate to the bargainee, and he ſhould 


| (a) t Ro, take advantage of the releaſe.] 


Rep. ibid. | ND 
Bulſtr. 8, 9. If a man bargain and ſell his manor, to which there is an ade 


vowſon appendant, the bargainee can make no title to preſent 
before enrolment. 5 OY 


|. 
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| Bargain and Sale, 


If a man bargains and ſells his land, and then ſuffers a recovery, 
levies a fine, or makes a feoffment to the bargainee, and then the 
deed is enrolled, the land paſſeth by the recovery, fine, or feoff- 
ment; for ſince the freehold and the uſe is in the bargainor till 
enrolment, it mult paſs by the recovery, &c.; and when it hath 
paſſed by the recovery the uſe cannot riſe, nor poſleſſion be exe- 
cuted from the date of the deed. 

If the bargainor or bargainee die before enrolment, it may, 
notwithſtanding, be enrolled, for here are parties to give and take 


the intereſt when it begins to veſt ; for it veſts from the date of 


the deed z otherwiſe, in the caſe of an attornment. 

If a man bargains and ſells his land, the bargainee may be 
tenant to the precipe before enrolment, and may receive a — 
before enrolment. | | 

But where the commiſſioners of a bankrupt had aſſigned the 
bankrupt's lands to the leſſor of the plaintiff, and the indenture 
was afterwards enrolled, but the ER ep was upon a demiſe 
made after the indenture, and before the enrolment ; it was ad- 
judged, that this declaration was not ſufficient. 
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4Co. Hind's 
caſe. Mo. 
681. And 
3. 162. 203. 
4 Leon. 4. 
Poph. 49. 
Hob. 222. 


2 Inſt. 6 0 
Hob. "a 
And. 229. 


337. 


Vent. 361. 
2 Burr. 1131. 


1 Vent. 360. 
2 Show. Rep. 
156. 8. C. 
2 Jones, 196. 
800. Carth. 
178. 8. P. 


J adjudged on 
the authority of this caſe. Show. 207. 8. C. where it is faid, that Holt, Ch. Juſt, held, that jt 


was not amendable. 


If a man bargains and ſells a reverſion, and the rent is incurred, 
and afterwards the deed is enrolled, the bargainee ſhall have the 
rent unpaid ; but if the rent be paid to the bargainor, the tenant is 
not only excuſed, but the bargainor is not accountable, becauſe 
the contract had not any effect to paſs the eſtate from the bare 
gainor before enrolment; and the relation of a law cannot make 
void an act that was lawful, for it cannot be ſet aſide but by an 
expreſs and poſitive law. EA 

If a man makes a leaſe for life, reſerving rent, with clauſe af 
re-entry, and then bargains and ſells the reverſion, the bargainee 
demands the rent, and the leflee refuſes, and then the deed is 
enrolled, the bargainee cannot enter for the forfeiture ; for, till 
enrolment, he is not grantee of the reverſion within the ſtatute 
capable of the duty; and conſequently at the day could make no 
legal demand, which was precedently neceſſary to this entry. 

If a man ſeiſed in fee is bound in a recognizance, aud then 
bargains and ſells all his lands, and then the recognizance is for- 


feited, and then a ſcire facias is ſued out againſt the land in the 67 


bands of the bargainor, and then the deed is enrolled, this /cire 
facias is not maintainable. 1 

If before enrolment the bargainor and bargainee grant a rent, 
Ec. after enrolment, by operation of the ſtatute, it ſhall be the 
grant of the bargainee, and confirmation of the bargainor. 

If lands are bargained and ſold, and the bargainee dies before 
enrolment, his wife ſhall not be endowed ; ſo if a man bargains 
and ſells lands by indenture, and then takes a wife and dies, and 
alter, the deed is enrolled, the wife ſhall not be endowed. 

Id a ſtranger enters, and 
ſer this vige tit, Dawers 


A LA covenant 


Owen, 1 50. 
Godb. 209. 
Sid. 310. 


Owen, 69. 
150. Godb. 
156, Latch. 
157. Sid. 
310. Cro. 
Car. 217. 


2. And, 160. 
Owen, 69, 
2 Inſt. 
674+ Cro, 
Car, 217. 


Co. Lit. 
147 · b. 


And. 16t. 
Cro. Car. 
569. But 
if lands are 
bargained 
and ſold, 


then the deed is enrolled, the bargainee dies, his wife ſhall be endowed ; but 
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472 8 Bargain and Sale. 


Northcott v. A covenant in a bargain and ſale not enrolled, is inding 
Underhill, _ L | 8 e is bi J 


x Ld. Raym. 388. 1 Salk. 199. | = 


2. What Eſtates are to be enrolled ; and herein of the Exception 
as to Lands in Cities, Boroughs, &c. 


2 Inſt. 671 All eſtates of freehold and inheritance muſt be enrolled; but 
if a man bargains and ſells his lands for any number of years, the 
deed need not be enrolled. 

7 Co. Be If a man bargain and fell land to his ſon in conſideration of 

del's caſe. money, the deed muſt be enrolled ; but if the father, in con- 
ſideration of natural love and affection, and alſo for money, grant 
land to his ſon, this need not be enrolled ; for covenants to ſtand 
ſeiſed are not within the words of the ſtatute, and where the con- 
ſideration of blood is expreſſed, it may enure as a covenant to 
ſtand ſeiſed; but it is only a ſale when the conſideration of money 
is alone expreſſed, for that excludes all other tacit conſiderations, 

2Inſt. 676. Lands in cities, boroughs, '&c. that have the privilege of en- 

3 729: rolments, are not within the act; for though the intent of the 

Velv. hf ſtatute be, to have excepted them from enrolments in the courts 

See ante C. of Weſtminſter only, yet the ſtatute is ſo worded that they are 
diſcharged from any enrolment at all; and therefore the poſleſhgn 
of ſuch lands 1s executed from the date of the deed. 


3. The Time of Enrolment. 


2 Inſt. 674, It muſt be enrolled within ſix months from the date, which 
o co. 62. ſhall be accounted according to the computation of twenty-eight 

days per month; for month, in its proper and original fignification, 

is the ſpace of time meaſured by the complete courſe of the moon; 

as the year is the time meaſured by the complement of the ſun's 

cCourſe. 

Hob. 410. From the date, and from the day of the date, in this caſe, is 
. taken as all one, as it is in all other caſes of computation, and 
1 therefore the enrolment may be on the day of the date, or on the 
Dyer, 218. b. laſt day of the ſixth month after the day of the date; for though 
Aeg.“ when an intereſt paſſeth from the day of the date, the day itſel 
.. is excluded; yet when a time is ſtinted, in which an act ought 
2 Salk. 413. to be done, it is in order to haſten the doing of that act; and 
=. therefore the doing of it on the day from whence the period is 
. firſt reckoned is within the time appointed, and the laſt day of 


"0g Rep. the ſixth month, is within the words of the time given. 
23. 
Hob. 140. If the deed has no date, the fix months are to be reckoned 


4 8 from the delivery, but not otherwiſe. 
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Bargain and Sale. 


(F) The Manner of pleading Bargains and Sales. 


AÞBargain and ſale is a deed enrolled, and as ſuch muſt be 
pleaded; and the deed itſelf, whereby the uſe originally 
paſſeth, being a matter in pais, mult be produced, and not the 
tenor of the deed, which is on the roll of record: for though the 
enrolment being on record is of undoubted veracity, being the 
tranſaction of the court, yet the private deed has not the ſanction 
of a record, though publickly acknowledged and enrolled ; for it 
might have been falfly and fraudulently dated, or ill executed, 
The party that claims by any bargain and ſale, muſt ſhew in 
what court the deed is enrolled, becauſe he muſt ſhew all things 


in certain that make out his title; otherwiſe his adverſary would 


be put to an infinite ſearch before he could traverſe with ſecurity. 

In debt for rent the plaintiff declared upon a leaſe made by a 
ſtranger, who after bargained and ſold the reverſion to the plain- 
tiff per indenturam debito modo irrotulat” in curid Cancellarie ; and 
after verdict for the plaintiff, judgment was arreſted, becauſe it 
was not alleged that the enrolment was within fix months, nor 
feeundum formam ſtatuti, and debito modo will not help it, for it 
might be ſo at common law, 


If a man makes a leaſe for years the roth of May, and after- 
wards bargains and ſells his lands, and antedates the deed by 
making it the roth of April, and the enrolment is alſo as of that 


time, the leſſee is without remedy, for he cannot aver againſt the 
record, | 
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Co.Lit.225, 
b. 251. b. 
2 Inſt. 673. 
4 Co. 71. 

5 Co. 53. 
2 Roll, Rep, 
119. 


Yelv. 213. 
Worly and 
Purly. Cro. 
Jac. 291. 
8. C 


Allen, 19. 
King and 
Somerland, 
Carter, 221. 
Stile, 34 
S. C. and 
judgment 
arreſted ac- 
cordingly; 


for debito modo may be an enrolment at common law. 


For this vide 
Owen, 138. 
Leon. 183. 

2Leon. 121. 
3Leon. 175, 
176. Savil, 


91. cont', and head of Pleas and Pleadings. 


In pleading a bargain and ſale the party ought regularly to aver 
payment of the money. 


Leon. 170. 
Vide Moor, 
504. But 


the want thereof is helped after verdict, upon non conceſſit 3 for it muſt be intended proved at the trial. 
Lev, 308. 2 Stra. 1269. Ld. Raym. 111. Vent. 108. T. Raym. 200. [By 10 Ann. c. 18. C 3.9 


if a barg 
by the 


ain and ſale enrolled, be pleaded with a profert, a copy examined, and proved on oath, figned 
proper officer, having cuſtody of ſuch enrolment, ſhall be of the ſame effect as the original. 


The indorſement on the deed, by the proper officer, is always received as ſufficient evidence of the en- 
rolment, Dougl. 56. If divers perſons ſeal a deed, and but one of them acknowlege it, and it be 
Zescupon enrolled, this is a good enrolment within the ſtatute, and it may be given in evidence, as a 


zecd enrolled, 


Thurle v. Madiſon, Sty. 462. ] 


ut 
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Baron and Feme. 


(A) Who are eſteemed Huſband and Wife; and 


herein of the Legality of the Marriage, and 
Marriage Contracts. 


(B) Of the Power given the Huſband by Law over 


the Perſon of his Wife; and herein of her Re 
medy for any Injury done her by him. 


(C) Of his Intereſt in her Eſtate and Property : And 
herein, 
1. Of the Real Eſtate in her Right. 
2. Of her Chattels Real, or Leaſehold Intereſts. 
3. Of her Perſonal Eſtate in Poſſeſſion, and Choſes in Actin. 


(D) Of the Huſband's Right to Things accruing to 
the Wife during Coverture. 


(E) Of the Wife's Acts and Agreements befor 
Marriage, in what Caſes revoked and made void 
by the Marriage. 


(F) Where the Huſband ſhall be liable to the Wife's 
Debts contracted before Marriage; and herein df 
a Wife that is Executrix or Adminiſtratrix. 4 A 

(G) Where ſhe alone ſhall be puniſhed for a Cri- 
minal Offence z and where the Huſband ſhall be 
an{werable for 3 ſhe does in a Civil Action. 


(H) Of her Contracts for Neceſſaries; and how far 


the Huſband 1s bound by ſuch Contracts. 

(I) What Acts done by the Huſband or Wife, alone 
or jointly with the Wife, will bind the Wife; and 
herein of her Agreement or Diſagreement to ſuch 
AAs after the Death of the Huſband, 

(K) Where the Huſband and Wife ors join in 

bringing Actions. 

(L) Where they muſt be jointly ſued. 

(M) Where a Wife ſhall be conſidered as a Feme Sole 
[and herein of her ſeparate-Eſtate. ] 524- 


What Right accrues to the Repreſentatives of either of them 
on the Diſſolution of the Marriage, vide * of Hau- 
ters and Admin: rata 8 


Baron and Femme. | - 425 


(A) Who are eſteemed Huſband and Wife; and 


herein of the Legality of the Marriage, and 
Marriage Contracts. | | 


or For the learning on this diviſion of the ſubject, ſee tit. 
and « Marriage and Divorce,” | 
over . 5 

Re- (B) Of the Power given the Huſband by Law, over 


the Perſon of his Wife; and herein of her Remedy 
for any Injury done her by him. 


THE huſband hath, by law, power and dominion over his (a) Crom. 

wife, and may keep her by force within the bounds of duty, 75 5 
and may (a) beat her, but not in a violent or cruel manner; for, in F. 238. E. 
barbarouſly, ſhe may (5) bind him to the peace by ſuing a writ of * wy x 
ſupplicavit out of Chancery; or may apply to the Spiritual Court ; Bl. Com. 
for a divorce propter ſævitiam. | pf 

c. bs. Lamb. 78. Crom. 133+ [Or by application to the court of K. B. or a juſtice of the peace. 


Foſt. 359. 1 Hawk. P. C. 253. Ca. Temp. Hardw. 74. 2 Str. 1202. 1 Burr. 621. 703. 11 Mod. 
109. And the huſband may demand ſurety of the peace againſt the wife, 2 Str. 1207. ] 


But a wife cannot, ęither by herſelf or her prochein amy, bring Preced. in 
2 homine replegiando againſt her huſband ; for he hath by law a Chan. 492» 
right to the cuſtody of her, and may, if he think fit, . her, “ 
but he muſt not impriſon her; if he do, it will be a good cauſe 
for her to apply to the Spiritual Court for a divorce propter ſævi- 
tam; and the nature and proceedings in the writ de Homine reple- 
giando, ſhew that it cannot be maintained by the wife againſt 
her huſband. . 

A wife ſeparated by articles, in conſideration of money re- Bur. Rep? 
ceived by the huſband, with covenants from him, cannot be 2 180. 
ſeiſed by him, or forced to live with him *. Ty 


In caſes of unreafogable or improper confinement, the courts will relieve the wife, on habens cor» 
bun. Ld, Ferrers's caſe. 1 Bur. 634. &c. [If, upon the return of a habeas corpus ſued out by the 
huſband to bring up the wife, it appear that he hath uſed her ill, and the exhibit articles of the peace 
3zanſt him, the court will not order her to be delivered to him. Anne Gregory's caſe, 4 Burr. 1991. J 


(C) Of his Intereſt in her Eſtate and Property: And 
herein, | „„ 
1. Of the Real Eſtate in her Right. 
2. Of her Chattels Real, or Leaſehold Intereſts. 


3+, 9 Perſonal Eſtate in Poſſeſſion, and Choſes in 
ctlon. e 


of Exec a 6 1. Of 


ſuch caſe, or if he but threaten to beat her outrageouſly, or uſe her Heil. 149. 
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476 ; Baron and Feme, 
1. Of the Real Eſtate in her Right. 


10 Co. 42. FROM the time of the intermarriage, the law looks upon the 
pg huſband and wife but as one perfon, and therefore alloys 
Rol. Abr. Of but one will between them, which is placed in the huſband, x 
347. the fitteſt and ableſt to provide for, and govern the family; and 
for this reaſon, the law gives the huſband an abſolute power of 
diſpoſing of her perſonal property, no act of her's being of any 
force to affect or transfer that which by the intermarriage ſhe 
has reſigned to him: but the freehold and inheritance of the wife is | 
ſubject to other rules and regulations; for the huſband by the | 
marriage does not become abſolute proprietor of the inheritance; 
but as the governor of the family, is ſo far maſter of it as to re- 
ceive the profits of it during her life, but hath no power to make 
an abſolute ſale of it without her conſent. 
co. lit. 351. If a man marries a woman ſeiſed in fee, he gains a freehold in 
a. 273- b. right of his wife. [But it muſt be pleaded, that the huſband and 
bt wife, in right of the wife, were ſeiſed in fee, not of freehold 
band may merely. ] 4 
make a tenant of the præcipe of his wife's eſtate, for the purpoſe of ſuffering a common recovery. 
of it, without the wife's joining him in a fine. Robinſon v. Cummins, Cruiſe. on Recoverin, 
32. Co. Lit. 326. b. note. Pig. 72. Ro. Abr. tit. Recovery (A), pl. 4.] Where the hu. 


band or wife are attainted, and the lord by eſcheat ſhall enter, or the king have the pernancy of the 
profits, and how far ſuch freehold will work a remitter to the huſband, wide title Courteſy F England, 


2. Of her Chattels Real, or Leaſehold Intereſts. 


7H.6.1.b The marriage is a gift in law to the huſhand of all the wifes 
8 chattels real, as a term for years in right of the wife; ſo of 
351. [An eſtates by ſtatute-merchant, ſtatute-ſtaple, elegit, &c.; and of 
aſſignment theſe he may alone diſpoſe, forfeit, or they may be extended for 


lee a his debts; but if he makes no diſpoſition of them in his life- 


wife wil time, they (a) ſurvive to the wife, and therefore he cannot devil 


bind her, 

i dem. | | 
made without a conſideration, So if the wife has a judgment, and it is extended on an elegit, the 
huſband may aſſign it without a conſideration : So if a judgment is given in truſt for a feme ſole, who 
marries, and, by conſent of her truſtecs, is in poſſeſſion of the land extended, the huſband may affign 
over the extended intereſt : and by the ſame reaſon, if the feme has a decree to hold and enjoy lands 
until a debt due to her is paid, and ſhe is in poſſeſſion of the land under this decree, and marries, the 
huſband may aſſign it without any conſideration ; for it is in nature of an extent. 3 P. Wms. 200. 
(a) The huſband is only poſſeſſed of a term in her right, and the term or legal intereſt continues in 
her. 7 H. 6. 2. Rol. Abr. 342. Co. Lit. 35m. 


2 Roll. If a woman leſſee for years takes huſband, and he after pur- 
Abr. 495. chaſeth a new leaſe to them both for their lives, of the fame 
lands, this is a ſurrender in law of the firſt term, and ſhall bind 
the wife, becauſe it amounts to an actual diſpoſition thereof, 

which the huſband had power to make. 
PA G. A. If the huſband poſſeſſed of a term for ſeventy years in right of 
ZL. J, his wife, makes a leaſe of thoſe lands for twenty years, to begin 
gi. e Hf after his death, this is good, and ſhall bind the wife; becauſe the 
ns, term being but a chattel, he had power to diſpoſe of it wholly, 
and by conſequence may diſpoſe of any leſs intereſt thereout 33 he 
thinks fit; and this being a preſent diſpoſition which he cans 
revoke, binds the intereſt of the lands immediately, thou > 


akes 


itance; 
3 to re- 
o make 


hold in 
ind and 
reehold 
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takes not effect in poſſeſſion till after his death; and therefore 


this differs from a deviſe of ſuch term, or any part thereof, by 
the huſband, by his will; for that not taking effect, nor bind- 
ing the intereſt at all till after his death, comes too late to pre- 
vent the operation of law, which, at the inſtant of death, imme- 
diately caſts it upon the wife ſurviving, and ſo defeats and deſtroys 
the operation of the deviſe: but as to the reſidue of the term, 
whereof the huſband makes no diſpoſition in his life-time, the 
wife, if ſhe ſurvives, will be entitled to it; becauſe, as to that, 
the law is left to take place, as it would have done for the whole, 
if he had not prevented it by ſuch his difpoſition of part; but if 
the huſband had granted away the whole term upon condition, 
and died, though the condition were afterwards broken, and his 
executors entered for breach thereof, yet would the wife be for 
ever barred to claim any intereſt in the ſaid term, becauſe there 
was a total diſpoſition thereof by the huſband in his life-time, and 
the breach or non-performance of the condition was perfectly con- 


tingent and uncertain: beſides, that the breach of the condition hap- 


pened not till after his death, and fo the diſpoſition continued perfect 
and uninterrupted during his life; for, if the condition had been 
broken during his life, and he himſelf had entered for breach thereof, 
it might be a great queſtion if the wife ſurviving ſhould not have 
the term after his death, becauſe, by his re-entry, for the con- 
dition broken, he is reſtored to the whole term in fatu que, and 
then being poſſeſſed of it in right of his wife, as he was before, it 
leems but reaſonable the wife ſhould have it, if ſhe ſurvives the huſ- 
band, as ſhe would have had if no ſuch diſpoſition had been made, 
ance that diſpoſition is now defeated-and gone: alſo ſuch term, 
whereof the huſband is poſſeſſed in right of his wife, may be ex- 
tended for the debts, or forfeited for the crimes of the huſband, 
for theſe are legal diſpoſitions thereof, which ſhall bind the wife; 
but if the huſband ſhould grant a rent, common, c. out of ſuch 
term, and die, this would not bind the wife ſurviving, becauſe 
the term or poſſeſſion itſelf being left to come entire to the wife, 


al intermediate charges or grants thereout by the huſband deter- 


mine with his death; for the title of the wife to ſuch term hath 
relation to the time of their intermarriage, and ſois paramount to all 
collateral charges or grants made thereout by the huſband after: but 
grant by the huſband of the herbage or veſture of ſuch land which 


becauſe they are part of the land itſelf, and not collateral to it. 2. 


If the huſband and wife be evicted of a term which he hath in 


icht of his wife, and the huſband bring an ejectment in his own 
mme, and have judgment to recover, this makes an alteration 


n the term, and veſts it in the huſband; becauſe not making his 
Vite a party to the recovery, he takes the whole wrong to be done 
to himſelf; and conſequently, if he recovers, it muſt be by virtue 


of that right whereof he was diſpoſſeſſed. 


, 2 term for years be granted to a feme- covert and another; or 
2 te 
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Je. 
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. ö 5 /, * 22 
le held in right of his wife for years, will be void after his death, 32 


b. Rol. 
Abr. 345 


Plowd, 418 
me· ſole and another be jointenants of a term for years, and Co. Lit. 85 


e feme take huſband, yet in both caſes the jointenancy ſtill con- 
tinues; 


7 5 


Co. Lit. 46. 


* 


2 


475 Baron and eme. 


tinues; for the marriage makes no ſeverance or alteration of it k 
but gives the huſband the ſame power his wife had before, by an 
actual diſpoſition of her moiety to break the jointenancy, and 0 
bind his wife's intereſt therein: but without ſuch diſpoſition the 4 
Jointenancy continues; and, if the huſband dies, the whole ſhall 
go accordingly : ſo if ſuch jointenants are ouſted of the term, the 4 
wife ſhall join with the huſband and the other jointenant in eject. < 
ment, and the wife ſhall have judgment to recover as well as the FI 
huſband ; and if in ſuch caſe, before any actual diſpoſition made fo] 
by the huſband, his wife die, the whole term ſhall go to the ſur. = 
viving jointenant, and no part thereof to the huſband ; becauſe, 5 
though the huſband, if he ſurvives, is by law to have all chattels bu 
real and perſonal of his wife's, and this term was a chattel real, 1 
yet the title of the other jointenant, to have the whole by ſuryi- +, 
vorſhip, coming at the ſame inſtant, and being the elder title, the 
ſhall prevail againſt the huſband. _ 
Cro. Eliz. A leaſe was made to the huſband and wife for years, they ma 
N enter, and the leſſor afterwards enfeoffs the huſband, who dies f 
mour. 2. In ſeiſed, the wife ſurvives and claims the term; and betwixt her and her 
_ eaſe of the the heir of the huſband the diſpute was, Whether the term was the 
2 _ extinguiſhed ? And per totam Curiam, by acceptance of the ſeoff. ou 
If the term, ment the huſband hath ſurrendered the term, and then it is extin- and 
in this caſe, guiſhed, and the wife barred of any title thereto ; but they held _ 
eee bee that it would have been otherwiſe if the agg as had been to __ 
becauſe the the huſband by bargain and ſale enrolled, or by fine ; for theſe perha 
leaſe Eng meddle not with the poſſeſſion, but only carry ſuch intereſt as the 5 
* reverſioner had in him, and then the huſband might have the chatt 
when there term in right of his wife, and the inheritance in his own right; it fro 
way? moie- but by the feoffment he admits the leſſor to have power to come 14 
e beepu upon the poſſeſſion to make livery; which, if the term ſhould ſtand . 
wife, the in his way, he could not do; and therefore ſuch admittance Wale 
huſband amounts to a ſurrender thereof. | 
ſaid to be poſſeſſed thereof in her right, more than in his, own, but both are poſſeſſed by entireties; Jo 


theretore it ſhould ſeem in that caſe likewiſe, that the term would be merged. 


A 

Mo. pl. 364. A huſband poſſeſſed of a term for years in right of his wife, furni 
| with remainder to himſelf in fee, by deed enrolled, bargains and of thi 
ſells the land for money, and dies, and his wife enters, claiming bulb: 

the reſidue of the term; and the opinion of the book ſeems to be, iet. 


that her claim was good; for though a feoffment, in ſuch caſe, they 
by the huſband, would have paſſed the term which he had in "=p 


right of his wife by way of union and extinguiſhment; yet by 
Plowd. 423. bargain and ſale nothing paſſeth but a uſe; and by creation an 
grant of the uſe, the term which he had in jure uxoris ſhall not 
paſs z ſo that this being no diſpoſition of the legal intereſt of the 
term, but only of a uſe, (which, in reſpect of his inheritance ye vii 
remainder, he might well create,) this was good as to the tem Bp u. 


r guar 


during the life of the huſband only; and then the wife, after bs Bf 
death, ſhall have the leaſe diſcharged of it, as if the huſband ha | 4A 
granted a rent, &c, out of the wife's term; but if there ba Ak. 


been the words grant, Mgn, or any other word which _ 
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| have paſſed the legal intereſt of the term, this would have barred 
ity the wife; but the words bargain and ſell, by 27 H. 8. c. 16., 


an could have no operation to raiſe a uſe which ſhall be executed in 
and poſſeſſion, but only out of the reverſion whereof the huſband was 
the {ciſed, as the ſtatute ſpeaks 3 and therefore this being a term in 
hall 


gros whereof the huſband was not ſeiſed, but only poſſeſſed, the 
bargain and ſale paſſed only a uſe thereof at common law, and 
ects not by virtue of that ſtatute z and then not being executed in poſ- 


; the | ſcion, the uſe at common law, which was collateral to the land, 
nade fell off with the death of the huſband who created it, as other 
ſur collateral charges of his would do; and by conſequence, the 
auſe, wife's title to the reſidue of the term continues good : but if the 
attels huſband had been poſſeſſed of ſuch term in groſs in his own 
real, right, without an inheritance in him, and had made a bargain 
ſurvi- and ſale thereof, though this would not have been executed by 
title, the ſtatute in poſſeſhon, for the reaſon before-mentioned ; yet it 


would have paſſed a uſe at common law, which would have 
made him truſtee in equity for the bargainee. 


0 dies If a man marries a woman who has a term for years ſettled on Roll, Abr. 
er and her in truſt, the huſband may as well diſpoſe of this truſt, as if 343. Lane, 
m was the legal intereſt was in her (a). 2 505 51 10 

> feof» true, that the huſband is entitled to diſpoſe of the truſt of the wife's term, equally with the term itſelf ; 
extin- and that, whether it be the truſt of a preſent actual and veſted intereſt in the term; Pre. Ch. 418. 
held Factor v. Samyne, 2 Vern. 270. Bates v. Dandy, 2 Atk. 207.; or of a poſſible or contingent in- 
'Y tereſt, if it is a legal intereſt, that is, ſuch an intereſt as, upon the determination of the previous 
Deen to eſtate, or the happening of the contingency, will immediately veſt in poſſeſſion in the wife; unleſs, 
Ir theſe perhaps, in thoſe caſes where the poſſibility or contingency is of ſuch a nature, that it cannot happen 
T as the during the huſband's lifetime. Co. Lit. 46. b. 10 Co. 51. a» Hutt. 17. 1 Salk. 326. But it is 
2055 a1 exception to this rule, at leaſt in equity, that if a future, or executory intereſt, in a term or other 
ave the Chattel, be provided for the wife, with the conſent of the huſband, the huſband cannot diſpoſe of 
1 right; it from her; as it would be abſurd and unfair in the higheſt degree, that he ſhould be allowed to defeat 
* lus own agreement. But this ſuppoſeth the proviſion to be mae before marriage; for if it be made 
to C ſabſeß ent to the marriage, it is a mere voluntary act, and void againit an affignee for a valuable confi 
ud ſtand Gration, Doyly v. Perfull, 1 Ch. Ca. 225. Turner's caſe, x Vern. 7. Pitt v. Hunt, id. 18. 
mittance Walter v. Saunders, 1 Eq. Ca. Abr. 58. Co. Lit, 351. b. note. ] 

enticeties 3. Of her Perſonal Eſtate in Poſſeſſion, and Choſes in Action. 


All the perſonal eſtate, as money, goods, cattle, houſehold Do. and 
his wife, furniture, &c., that were the (5) property, and in the poſſeſſion ry _—_ 
zains and of the wife at the time of the marriage, are actually veſted in the 1 ” 
claiming buſband ; ſo that of theſe he may make any diſpoſition in his (5) And 
ms to be, ik-time, without her conſent, or may by will deviſe them, and thetefere 


e 0 ; chaitels per- 
rach caſe, bey ſhall without any ſuch diſpoſition go to the executors or ad- ſonal witch 


e had in WW "iſtrators of the huſband, and not to the wiſe, though ſhe ſur- ſbe has in 


t; yet by Wye him. auter oo a3 
3 executtix 
ation and . 6uardian in ſocage, &c. ſhall not go to the huſband. Co. Lit. 251, Put a bare poſſeſſion of er- 
nal good : 5 P mou 

5 ſhall not be ba 51s not by the marriage given to the huſband 3 for if goods are bailed to a feme ſole, or if 

& of the I Lic goods, * after marries, the action of detinue muſt be brought againſt both huſband and wife. 

e b in f. 351. The civil, or ſcarce any law, gives ſo great a power to the huſband over the eſtate of 

eritance "ray as the common law does. Sid. 111. by three Judges arguendo. [ The wife's paraphernalia 

the term LY © common law, excepted out of the power of the huſband, ſo that he cannot deviſe them. 

aft er his 1 Aber bag But by articles before marriage, expreſsly barring her of every thing the can claim 

A 1 ha 4 Atk. 642 and's eſtate by common law, cuſtom, or otherwiſe, the huſband is entitled to theſe. 
an | : 


lis as It ſeemeth doubtful, whether the paraphernalia are exempted from the claim of cre. 
there gr tk. ey 79- Arabl. 6. 2 Vez. 7, Her neceſlary apparel certainly is. 2 Bl. Comm. 436. 
- * | But 


! 
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.Co.Lit.35z. But choſes in action, as debts due to the wife by obligation; 
3 Mod. 186. He., Which are to be demanded by action, though they are like. 


B h A : | 
. wiſe ſo far veſted in the huſband, that he may reduce them into 


ſeme ſole are poſſeſſion; yet if he dies before any alteration made by him, 


es 8 they ſhall go to his wife, nor ſhall they, without ſuch alteration, 


another by {ſurvive to the huſband upon the death of the wife, or he hare 
_ or any right to them, but as he is entitled as (a) adminiſtrator to his 
men » o ; ; 

and ſhe mar- wife. g 
ries, the property which continued in the wife is veſted in the huſband, and he alone, without his wife, 
enay bring detinue for them. Sid. 172. Keb. 641. Moor, 25. pl. 85. Vent. 261. 2 Ley. 107, 
[In equity, a ſettlement made before marriage, if made in confideration of the wife's fortune, entitles the 
repreſentative of the huſband dying in the wife's lifetime, to the whole of her things in action; but it 
Hath been ſaid, that if it is not made in conſideration of her fortune, the ſurviving wife will be en. 
titled to the things in action, the property of which hath not been reduced into poſſeſſion by the 
Huſband in his lifetime : ſo, if it is in confideration of a particular part of her fortune, ſuch of the things 
in action, as are not compriſed in that part, it hath been ſaid, ſurvive to the wife. Cleland v. Cleland, 
Pr. Ch. 63. 2 Vern. 502. Adams v. Cole, Ca. Temp. Talb. 168. In the cafe of Blois v. the 
Counteſs of Hereford, 2 Vern. go1., a ſettlement was made for the benefit of the wife, but no mer- 
tion was made of her perſonal eſtate. Lord Keeper decreed, that it ſhould belong to the repreſentativg 
of the huſband ; and ſaid, that, in all caſes where there was a ſettlement equivalent to the wife's por. 
tion, it ſhould be intended that he is to have the portion, though there be no agreement for that pur- t 
poſe. Eq. Ca. Abr. 69.] (a) Adminiſtration of right is to be granted to the huſband, 1 Rol. Abr. re 
910. And by the ſtatute 29 Car. 2. c. 3. f 25. it is enacted, that the flatute of diſtributions ſpall 
not extend to the eftates of feme coverts. | And the repreſentative of the huſband is entitled as much to 
this ſpecies of his wife's property as to any other; for the right of adminiſtration follows the right of 1 
eſtate; and ought, in caſe of the huſband's death, after the wife, to be granted to the huſband's next ce 
of kin. Bacon v. Bryant, Vin. Abr. tit. Executors (K), pl. 25. Humphry v. Bullen, ibid. pl. 27. he 
Elliot v. Collier, 3 Atk. 526. 1 Vez. 15. 1 Wilf. 168. Bouchier v. Taylor. Hargr. Law Trafty, 
4737. Br. Rep. 414. If, therefore, adminiſtration de Bonis non of the wife be granted to any third 
perſon, he is a truſtee for the repreſentative of the huſband. Squib v. Wyn, 1 P. Wms. 378. Cut 
v. Rees, id. 381, ] | | 
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Boſvil v. [Money due upon mortgage is conſidered as a thing in action, 
1 „ and ſubject to the diſpoſal of the huſband only, whether it be 
4073. Bates mortgage in fee or for a term: for though in the cafe of a mort- 
v. Dandy, gage in fee, the legal fee of the lands in mortgage continues in 
2 Atk. 208. the wiſe, ſhe is but a truſtee, and the truſt of the mortgage fol. 
: lows the property of the debt.] | 

Roll. Abr. If a feme ſole obligee marries, and the huſband makes a lettet 
242. Moor, of attorney to J. S. to receive the money, who receives it accord- 
452. Goldl. , : : x 

160. ingly, and the feme dies, the huſband ſhall have an action of ac- 


count for the money ; for, by the receipt, this was become 4 


thing in potteſſion. kug 

Goldf. 160, It a legacy be deviſed to a feme, who takes huſband, and the * 
Roll. Abr. baron makes a letter of attorney to J. S. to receive the legacſt the 
88 and he receives it accordingly, this, by his receipt, is become the . 
chattel of the };uſband. | im 

Moor, 452. So if the baron and feme had made a letter of attorney v8. 
Roll. abr. F. S. to receive the legacy, and he had received it according!) = 
8 595 by this receipt this ceafes to be a thing in action, and is become the « 
160. a thing in poſſeſſion 3 and the huſband or his executor, = them 
the death of the feme, may have an account upon this recently de; 

againſt J. S. | N Wen 

(2) Squib v. : In . caſe (5) it is ruled, that a voluntary aſſignment by : in 
nelly, ph huſband of the wife's che in action, though void, as between ace 
* huſband and the aſſignee, will yet have the effect of ag t0 the e 
property, as between the huſband and wife. But it ſeemet e BC 
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be now ſettled (a), that the huſband's aſſignment in ſuch caſe (a) Bates v. 


tions 
like- muſt be for a valuable conſideration, and that beyond the con- Panda, 
into fderation the aſſignment will not bi : * 2 Atk. 207. 
b era gn will not bind the wife ſurviving. Jewſon v 
Im, 8 2 : I ; Moulfi ads 
s 17. Saddington v. Kinſman, 1 Br. Ch. Rep. 44. Vol * 
ation, * of law, or otherwiſe) are ſ ubject to the . r RC LEE 
hare is. 2 Atk. 420. 1P. Wms. 382. 4 Br. Ch. Rep. 139. It doth not ſeem to have been yet determined 
to his that a court of equity will interfere and interrupt the legal right of the huſband, or of ſuch aſſignees 1h Bo 
they can get poſſeſſion of the wife's property witkout the aid of the court. Winch v. Page Bunb 86. 
| Anon. Pr. Ch. 548. FHarriſon v. Buckle, 1 Str. 248. Gardner v. Walker, id. 503. Jewſon GY 
ds wk; Moulſon, 2 Atk. 420. ; but where the property is a ſubject of equitable juriſdiction, where th are 
eve 107, obliged to go into equity in order to enable them to recover it, there the court will oblige Weg re 
titles the viouſly to make a proviſion for the wife. Jacobſon v. Williams, 1 P. Wms 382. But as a 3 
„; but it atlignee of ſome particular choſe in action, or truſt term of the wife, for a full valuable ö 
1} he e. fuch ezuity, it ſeemeth, doth not ariſe. But ſee Sir Edward Turner's caſe, 1Vern. 7. Pit v Hunt, 
n by de id. 8. Tudor v. Sanizne, 2 Vern. 270. Packer v. Wyndham, Pr. Ch. 412. Walter v. Saunders | 
he thing 1 Eq. Ca. Abr. 58. pl. 5. Bates v. Dandy, 2 Atk. 207. Pope v. Crainaw, 4 Br. Ch. Rep. 126. 
' Cleland, . Whether in theſe caſes of particular aſſignments, any diſtinction hath been made between a truſt 
+4 he term, and a choſe in action of the wife? Cox's note in 1 P. Wms. 459. : 
no men- N j 
eſentatives Tr Toa _ | . 
er = r of the wite's ſeparate property is always payable 2 ves. 561, 
dh ke to the hu and if he maintains the wife. But (5) where he (#) 3 Al. 
ek — reccives a great part of her fortune, and will not ſettle the 
ons . . * | 
ns reſt, a court of equity will not only ſtop the payment of the 
he right > reliduc of her fortune, but will even prevent him from re- 
band's next ceiving the intereſt of the reſidue, that it may accumulate for her 
you 24 denefit. 
4 þ p „ 
0 any thin It truſtees pay the wife's ſeparate fortune to the huſband, it is Pr. Ch.ar 
378. Cut urecoverable. | 8 4 
| | | Dean, 4 Br. Ch. Rep. 326. 
n action, Wi As to what things ſhall ſurvive to the wife, and what go to the 
er it be a uſband's executors, ſee tit. Executors, (H. 4.) As to the ſepa- 
f a mort- rate property of the wife, vide infra.] ft: 
ntinues in 
tgage fol- | ES: 
F D 7 * . n 
3 (D) Of che Huſband's Right to Things accruing to 
kee the Wife during Coverture. 8 
tion of ac . 8 
become 1 Fe and wife are conſidered as one perſon in law, and Co.Lif. 351. 
3 as having but one will between them, which is ſeated in the Salk. 115. 
d, and the . wes as the head and governor of the family ; and therefore _ TT 
he legach * 3 gives him the ſame right over any real eſtate accruing to cannot os 
become the "Th e during coverture, as if ſhe were ſeiſed of it before , moieties, 
im 5 6 bo of chattels real accruing to the wife: it alſo gives — 
attorney 0 ine = ch olute power over any perſonal eſtate or intereſt accru- «nd Tenants 
according!\s 3 e wife by gift, deviſe, or her labour. id Common. 
is become N de If. rag aſſumpfit was brought by huſband and wife againſt Carth. 257, 
cutor, all nen p ant, in which they declared, that he was indebted to Selk. 114. 
this receiſt Wl de = 3 a ſum of money for periwig- makers“ work done by 72 5 
ee r and on demurrer, judgment was 8. C. Buck- 
ment by dle Many 3 the plaintiffs; for this being a general indebitatus G xv, 
between te made et RON by law, the law will not (e) imply any promiſe 3 if a 
* altering we we Fg on ey for ſhe is a ſervant to the huſband, who is at all ſpeciat inde- 
t ſeemeth © ny an furniſhing hair, &c., and therefore the law implies e 4 
Ss RON 4 that J. W . 


| 
| 


_ Baron and Feme. og 
beenbrouzht that the promiſe was made to him only, for breach of which he 
preſs pro- alone ought to have ſued. | 


miſe made the wife, it ſeems it would be good, though they had both joined. Vide Cro. Eliz, 61, 96. 
Cro. Jac. 77. Cro. Car. 439. 2 Sid. 128. 


Salk. 115. If a feme covert ſues a woman in the ſpiritual court for 
RE 5 adultery with her huſband, and obtains a ſentence againſt her 


22Mod.891. and colts, the huſband may releaſe theſe coſts, for the marriage 


83 69. continues, and whatever accrues to the wife during coverture 
ene 3h . belongs to the huſband: Per Holt, Ch. Juſt., on a motion for 
wife of Co- Prohibition. 


lonel Hewſon. | "4 | | 
Roll. Rep. But if the huſband and wife be divorced a menſd & toro, and 


ae e the wife have her alimony and ſue for defamation or other 
204. 01. 


Abr. 343. injury, and there have coſts, and the huſband releaſe them; thi 
2 Roll. Abr. ſhall not bar the wife, for theſe coſts come in lieu of what fe 
293. hath ſpent out of her alimony, which is a ſeparate maintenance, 

and not in the power of her huſband, | 


Salk. 115. A legacy was given to a feme covert, who lived (a) ſepa 
4 6. Tate from her huſband, and the executor paid it to the ſeme, 


Decreed in and took her receipt for it; yet, on a bill brought by the huſband 


Chancery. againſt the executor, he was decreed to pay it over again, with 


4g" Ia intereſt. | 


ration had been by agreement, and the agreement and ſeparate maintenance decreed in Chancery? It 
huſband and wife are divorced a menſa & toro, and a legacy is left to her, the huſband may releaſe i. 
Roll. Abr. 343. 2 Roll. Abr. 301. Moor, 665. Cro. Eliz 908. Noy, 45. Roll. Rep. 4b. 
3 Bulſt. 264. Salk. 115. pl. 4. [But in an anonymous caſe, 9 Mod. 43., the huſband, though divorced 
4 menſa et toro; and though the wife had alimony, was reſtrained by injunction from ſelling a term which 
belonged to the wife. And in Newſome v. Bowyer, 3 P. Wms. 37., it was holden, that the huſband 
being attainted of felony, and pardoned on condition of tranſportation ; and the wife becoming after 
wards entitled to ſome perſonal eſtate, as orphan to a freeman of London, it belonged to her as a fee 
lole.] Though a man may by deed or will give any thing in truſt for the ſeparate uſe of a feme-covert; 
and this ſhall be out of the power of the huſband ; [yet it was formerly very much doubted, whetat 
the feme could take an eſtate to her ſeparate uſe, unleſs truſtees were interpoſed. Harvey v. Hari, 
2 Vern. 659. 1 P. Wms. 126. S. C. Burton v. Pierpoint, 2 P. Wms. 79. But in Bennen 
Davis, 2 P. Wms. 316., it was holden, that where one deviſed lands in fee to his daughter, being! 
feme covert, for her ſeparate uſe, without appointing any truſtees, it ſhould be a truſt in the huſb1nd; 
for that there is no difference where a truſt is created by act of the party, and where by act of law; 2 
ſo it it was decreed in Rolfe v. Budder, Bunb. 187. Darly v. Darly, 3 Atk. 399. And equity w 
not only raiſe a truſt, where the object of the gift is to the ſeparate uſe of the wife, but will alſo, ſu 
the nature of ſome gifts, infer them to be to the ſeparate ute of the wife. Graham v. Londonderry 
3 Atk. 393. As to agreements by the huſband after marriage by which the wife claims a fepat® 
eſtate, it was formerly underſtood that the wife muſt take through the medium of truſtees, or others, at 
not immediately from her huſband ; for unlefs by particular cuſtom, as by the cuſtom of York, (Fits 
Preſcription, 61. Br. Cuſtom, 56.) a feme covert is incapable of taking any thing by the gift of I 
huſband, Co. Litt. 3., except by will, Litt. § 168. See alſo Moyſe v. Giles, 2 Vern. 385. Der 


ere 
v. Beard, 3 Atk. 72. But in Lucas v. Lucas, 3 Atk. 270., Lord Hardwicke obſerved, that u ny 
equity, gifts between huſband and wife had been often ſupported, though the law does not allow u. "Py 
property to paſs. See Slanning v. Style, 3 P. Wms. 334+; and Calmady v. Calmady, there en Rep. & 
Bletiow v. Sawyer, 1 Vern, 245. Moore v. Freeman, Bunb. 205. ; and Mitchell v. Mitchell, ther 


cited. Beil v. Hyde, Pr. Ch. 328. Gilb. Eq. Rep. 83. Pybus v. Smith, 3 Br. Ch. Rep. 399 7 
Lord Hardwicke, indeed, alluded to caſes, in which the courts would not ſupport ſuch gifts; but tho 


teem to be where their allowance would prejudice creditors, Slanning v. Style; and where the pies her Y 
of the whole of the huſband's eſtate, Beard v. Beard, 3 Atk. 72. But though the wife may ny lubſe 
ſeparate eſtate from her hulband, and even have a decree againſt her huſband in reſpect of ſuch ein Preve 
Cecil v. Juxon, 1 Atk. 278. yet, if the do not demand the produce during his life-time, and 5 ic 
maintaiu her, an account of ſuch ſeparate eſtate ſhall not be carried back. beyond the year. Povel! - 
Hankey, 2 P. Wms. 82. Thomas v. Bennet. id. 341. Fowler v. Fowler, 3 P. Wms. 355 1 part, 
Townſend v. Wyndham, 2 Vez. 7. Peacock v. Monk, id. 190. Blagrave v. Blagrave, Mich. 17 7 8} 
This rule, aowever, proceeds on the notion of the wife's conſent : but if, during the huſband's 7 | cb 

time, the demand ſuch account, and he promiſe to pay whatever is due to her, ſhe ſhall be allowes © e m 


; . | Ks 1 
came upon his cflate, as a creditor, for the amount. Ridout v. Lewis, 1 Atk. 269. Count“ 
Warwick ve Eduards, 1 Eg. Ca. Abr. 140. pl. . Fonbl. notes on Eq. Tr. 94, 5+] 


4 


k te 
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| (E) Of the Wife's Acts and Agreements before Mar- 
* riage; in what Caſes revoked and made void by 
rt. for the Marriage. | 
* BY the marriage the huſband and wife become one perſon in 4 Co. 60; 
erture law, and therefore ſuch an union works an extinguiſhment 53 = 
for 2 or revocation of ſeveral acts done by her before the marriage; Co. Lit. 55. 
and this not only for the benefit of the huſband, but likewiſe Hetl. 72. 
of the wife, who, if ſhe were allowed at her pleaſure to re- Se. Car. 
ro, and ſeind and break through, or confirm ſeveral acts, might be ſo far 
other influenced by her huſband, as to do things greatly to her diſad- 
n; this vantage. Eg Lacs 
hat ſhe But in things which would be manifeſtly to the prejudice of 5 Co. 10: 
enance, both huſband and wife, the law doth not make her acts void; Henſtead s 
| 5 : a . caſe. Kelws 
and therefore if a feme ſole makes a leaſe at will, or is leſſee at 162. Co. 
a) ſept- will, and afterwards marries, the marriage is no determination Lit. 55. 
ie feme, of her will, ſo as to make the leaſe void; nor can ſhe herſelf Cro. Car. 
huſband without the conſent of her -huſband determine the leaſe in either 
in, with caſe, | | 
So where a warrant of attorney was given to confeſs a judg- Salk. 117. 
ancery? I ment to a feme ſole ; the court gave leave, notwithſtanding the . 9: 
ay _ marriage, to enter up judgment, for that the authority ſhall not 
ory ha de deemed to be revoked or countermanded, becauſe it is for the 
term which huſband's advantage; like a grant of a reverſion to a feme ſole, 
Lr who marries before attornment, yet the tenant may attorn aftet- 
de e wards: otherwiſe, if a feme ſole gives a warrant of attorney, and 
feme-covert; marries, for that is to charge the huſband. 
bted, _— But if a feme ſole makes her will, and deviſes her land to 4 Co. 60. 
in Bennet J. S., and afterwards marries him, and then dies, yet J. S. takes 122 
ghter, bein nothing by the will, becauſe the marriage was a revocation of it ; [Cotter = 
af . tor as the law will not allow a woman under coverture to make a Layer, 2 P. 
ind equity ul will, leſt ſhe ſhould be influenced by her huſband in the diſpoſi- Mg = 
will alſo, Fs ton of her eſtate; ſo, for the ſame reaſon, a will made by a Comm. 499. 
rH teme ſole is revoked by the marriage, leſt ſhe ſhould be in- S. P. It is 


5, Or others, 1 
of Tork, (Fi 


iuenced by her huſband (if it continued after the coverture) to „ 
. . . . o 5 3 
revoke it, or let it ſtand, as it beſt anſwered his intereſt. 


202 it will not 
the gift * revive in the 
n. 385. Ko l dent of her ſurviving her huſhand, Mrs. Lewis's caſe, 4 Burn's E. L. 48. And where the in- 
e * ended huſband agrees to give his wife power of making a will after marriage, and ſhe afterwards makes 
* _— ch * os marriage, the marriage will revoke it. Hodſden v. Lloyd, 2 Br. Ch. Rep. 534+. 2 Term 
1 eb. 
Vinchel, ther 8 „„ | 
Ch. Rep. 3 A ſurrender of a copyhold eſtate by a feme ſole to the uſe of George v. 


 gifes; but i 
| where the Fr i 
> wife ma) 7 
-& of ſuch wy 
life-time, u 


her will, if not made abſolutely void, is at leaſt ſuſpended by a 


ludſequent marriage; in either of which cafes its operation is 
Pevented,] 


If A. on the one part, and B. and C., a fene fole, on the other 


Ambl. 627. 


— Roll. Abr. 
year. . 

jms: 355 4 Pt, ſubmit themſelves to the award of F. N., and after C. takes 2 
. = 1 v. to huſband, and after the arbitrator, before any notice of between 
grell be allow! e marriage, makes an award that B. and C. ſhall pay 3o/. to White and 
60. Coun* CO 


1i 2 A, yet 


5-1] 
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A., yet this ſhall not bind J. S. and C. his wife, nor B., for the 


ſubmiſſion by the marriage of C. is revoked as to B. alſo, and thi 
without any notice. 


Salle. 325. A. entered into a bond with his intended wife, conditioned to 


-3 Fs woos ma 


3 leave her at his death Ioool. if ſhe ſurvived him, Sc., A. died 
Comb. 242. inteſtate, and the wife took out adminiſtration to him; in an ac- 
Carth. 511. tion of debt brought againſt her as adminiſtratrix for rent Incur- f 
Hole ze red due in the life-time of her huſband, ſhe pleaded this bond, g 
1 and that 250. only came to her hands, which ſhe retains in pat 4 
512. 515- of ſatisfaction, and that ſhe had not aſſets w/tra; on demuner 2 


1 the whole court agreed, that contracts and debts in ræſenti, allo 


515. Lil. ſuch as were contingent, and might happen during the coverture, 


Ent. 214. were extinguiſhed by the marriage: but two judges in this caſe, 
la RY againſt Holt, Ch. Juſt. held, that this bond with a condition, 


237. Where was like a promiſe or covenant before marriage, to leave the 


it 057 eg wife ſo much, (which were agreed to be good, ) and being to be 
a writ of er- | 


veg le paid in futuro, was not extinguiſhed by the marriage, but was in 
brought in cigſtodid legis, to preſerve a right, and anſwer the intention of the 
the Exche- parties: but Holt held, that the bond and condition were di- 


ee tinct, and that upon the execution of the bond there was a delt 
plaintiff in in preſenti, which was extinguiſhed by the marriage; but the de 
error per- fendant had judgment. 


ceiving the i 5 
court inclined to affirm the judgment, did not proceed. Note: By the caſes on this head, in wha 
there are various opinions, the better opinion ſeems to be, that ſuch a bond is extinguiſhed; 
but if the huſband enter into a bond with a ftranger, conditioned to leave the wife ſo much, 


250 
it will be good. 2 Vern. 290. Alſo a promiſe or covenant with the intended wife is good, ni wh 
being a debt in preſenti, lenk. Rep. 166. 221, Roll. Abr. 343. 2 Roll. Abr. 407. Hob, 216 
Hutt. 17, 18. Noy, 26. Cro. Jac. 571. Palm. 99. 2 Roll. Rep, 162, 2 Sid. 58., Lit. Rep. | 
Hetl. 122. Vide infra. 1 not 
o . o . 222 the 
2 Vern. 480. A man enters into a bond to his intended wife, conditioned : 
How far to leave her 1000/.; he mortgages his eſtate, and dies, nd F 
equity will : 5 gif : Wear decreed an 
ſupport ſuch leaving perſonal aſſets to diſcharge the bond: it was vit 
contracts, in equity, that though the bond was void by law, being es ho 
wy eee tinguiſhed by the marriage, yet it ſhould be made good in equitf; 
iVern. 403. and that the wife might redeem and hold the land till the ws gt 
. Det 
2 Vent. 343. ſatisfied her debt. 3 
Preced. in 4% 
Chan. 237. [2 P. Wms. 243. 2 Atk. 97. It is now ſettled, that ſuch a bond may be enfant eb 
at law againſt the heirs of the huſband. Milbourn v. Ewart, 5 Term Rep. 38 1. and Hayes & an A 8 | 
Foord v. Focrd, there cited. ] 3 
o o . 's lead 1 
For this vids Allo equity will ſet aſide the intended wife's contracts, thoup * A 
Chan. Rep. legally executed, when they appear to have been entered H. 
81. 79s - . MN h ſb d 1d are in a V. Ear 
2 Vern. 17. with an intent to deceive and cheat the huſband, an , &.C- 
[z Freem. rogation of the rights of marriage; as where a widow my ” 
29 Gitb. deed of ſettlement of her eſtate, and married a ſecond huſban 
Lex Prætor, . . . to til dy t. 
267. 2 b. Who was not privy to ſuch ſettlement; and it appearing " 
Wms. 535, court that it was in confidence of her having ſuch eſtate — 1 
6. id. 358. huſband married her, the court ſet aſide the deed as fraudulel J 
65 4 Moſ. * 5 . ente * wii 
177. 2 Vez. fo where the intended wife, the day before her marriage, eme *%H 
ub: Br. privately into a recognizance to her brother, and it was de ww 
to be delivered up. | If 


Fonbl. notes on Eq. Tr. 93, 9.} | b 
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or the But where a widow, before her marriage with a ſecond huſ- Vern. 408. 
| wy 5 
ad this band, aſſigned over the greateſt part of her eſtate to truſtees, one 


in truſt for children by her former huſband ; though it was 


{ Newſtead 


ned to inſiſted that this was without the privity of the huſband, and v. Seatles, 
1. died done with a deſign to cheat him, yet the court thought, that 7, 3% 265. 
i ight thus provide for her children before ſhe put her- Rod. 
an ac a widow might thus Provid ; ; P Routledge, 
incur- {elf un-ler the power of a huſband ; and it being proved that Coup. 711. 
$ bond, g ooo. was thus ſettled, and that the huſband had ſuppreſſed the | 
in pan leed, he was decreed to pay the whole money, without directing 
emurrer any account. 
nti, allo | : | | 
e t) Where the Huſband ſhall be liable to the Wife's 
i 1 N . oy 
he Debts contracted before Marriage; and herein of 
eaxe the a Wife that is Executrix or Adminiſtratrix. 
N t0 be ; * * * | » 
5 55 1 HE huſband is liable to the wife's debts contracted before 20 H. 6. 
of the marriage, whether he had any portion with her or not; and 27. b. 
On # . Moor, 468, 
were dil this the law preſumes reaſonable, becauſe by the marriage the Roll. Abr. 
as a debt huſband acquires an abſolute intereſt in the perſonal eſtate of the 352. 3 Mod. 
ut the de wiſe, and hath the receipt of the rents and profits of her real eſtate 86. 
during coverture 3 and whatever accrues to her by her labour, or 
2 otherwiſe, during the coverture, belongs to the huſband; ſo that 
-ad, in which 8 : | 2 5 
extinguiſhed; in fayour of creditors, and that no perſon's act thould prejudice 
ife ſo much, another, the law makes the huſband liable to thoſe debts with 
1 N which he took her attached. | 
"Lit. Rep. . But if a feme ſole, indebted, marries and dies, the huſband ſhall 191. 6. 10. 
not be charged; for the debts muſt be recovered in the life-time of 77 A 5 
53 . S0 though there be a judgment in debt againſt a feme ſole, 3 Mod. 186. 
b 1 na be marry and die, the baron ſhall not be charged there- An £2 
"he . „oil, for he is not liable to her debts before coverture, unleſs re- here a. 
bens? covered in her life-time. | feme ſole 
d in equitſ3 bought 
till {he wi pode, but did not pay for them, and the goods came to her huſband's hands, and the creditors, after 
ber death, brought a bill in equity again the huſband, to which he demurred ; the demurrer was 
Ovr-ruled ; my Lord Chancellor, with earneſtneſs, ſaying, he would change the law in that point. 
may be enfort | Ch, Ca. 295. But 2. For where a man married a woman trader, who died, and at her death was 


indebted to ſeveral perſons for wares which ſhe had bought of them, and which were by her in ſpecie. 
the time of her death, and came to the hands of her huſband ; on a dill brought agalnſt him, that 
be may either pay for thoſe goods, or let the perſon have them again; it was holden, that he may 
pleac that he is neither executor nor adminiſtrator to his wife, and therefore not liable to her debts, 
nd that all her goods belong to him by law. Abr. Ca. Eq. 60. [But . A court of equity cannot 


1d Hayes a 4 


acts, thou 


entered int make tne huſband liable in reſpect of the fortune he may have had with tne wife. Earl of Thomond 
d are in de 14 < of Suffolk, 1 P. Wms. 461. Heard v. Stamford, 3 P. Wms. 410. Ca. Temp. Talb. 173. 
dow mal WW | | b 

* huſbaol 7 baron and feme are ſued on the wife's bond, entered into Sid. 327. 
caring to l. Hey feme before marriage, and judgment is had thereupon, 3 
estate that l 1 the wife dies before execution, yet the huſband is liable; for „ite hag re- 
as frauduk® e judgment hath altered the debt. | covered in 


right of the 


Fife, and had judgment, the huſband might ſue out execution after the death of the wife. Cro. Car. 


20% Sid. 337. Salk. 116. pl. 7. Carth. 415. 2 Ld. Raym. 1050. 
s there be judgment in debt upon a bond againſt a feme Carth. zo. 
e) and ſhe marry, and after upon two /c:. fa. againſt the baron 8 * 
1i 3 ank 


rriage, eme 7 
t was de 


a : 


_ Baron and Feme. 


3 Mod. 186. and feme, and nihils returned, judgment be thereupon had again © 
S.C. Ld. the baron and feme, and ſo it reſt for a year and a day, and then b 
Raym. 20 50. . 5 ny yo . | = 
Com. Rep. the wife die, a ſcire facias will lie againſt the baron, to ſhey N 
32. Salk. cauſe why execution ſhould not go againſt him upon the firſt judy. 
2 55 * ment, for the award of execution was abſolute againſt the OE 
S. C. cited, and feme, and ſo it became his debt, whereas before, it was only FP 
and allowed the debt of the wife. 8 
to be law. : 8 | | 
ro. Car. If a man marries an adminiſtratrix to a former huſband, why ſc 
2" zag in her widowhood waſted the aſſets of her inteſtate, the huſband ſ 
For this d: is liable to the debts of the inteſtate, during the life of the wife; h 
head Ae and this ſhall be deemed a devaſtavit in him. P, 
Curors d . - . 0 iz p ; 
Adminiſtraters, and Roll Abr. 351. Moor 761. Cro. Car. 208. 227. 453. Sid. 337. Nat, g 
That in equity the creditors of the firſt huſband may follow the aſſets in the hands of a ſecond huf. 
band, although the wife be dead. Chan, Ca. 80. Vern. 309. 2 Vern. 61. 118. A. marie he 
an adminiſtratrix to her former huſband, to a ſhare of whoſe perſonal eſtate the plaintiff was en- 
titled ; the adminiſtratrix was likewiſe entitled to a third; and before her ſecond marriage had waſted 4 
great part of the eſtate, and then died; and a bill was brought againſt her huſband, to have an account = 
of the eſtate, and a ſatisfaction for his ſhare; an account was decreed to be taken of what eftate ha m 
come to the hands of the adminiſtratrix before her ſecond marriage, and the plaintiff to have ſatisfattion 8 
againſt the defendant abſolutely for ſo much as came to his, or his wife's hands after marriage, and for 11 
What came to her hands before her ſecond marriage, to have ſatisfacticn againſt the defendant, fo fu 7 
as he had any eſtate of his wife's. 1 Abr. Ca. Eq. bo, 61, In 
| of | 
d ; | her 
2 th 
(G) Where ſhe alone ſhall be puniſhed for a WM 5: 
criminal Offence ; and where the Huſband ſhall = 
be anſwerable for what ſhe does in a Civil Action. 
Kelw. 37. Feme covert is ſo much favoured in reſpect of that power 14 
SPC and authority which her huſband hath over her, that ſhe 0 
65.27 Aff. ſhall not ſuffer any puniſhment in committing a bare theft in Ing 
401. [This company with, or by coercion of her huſband. * 
exemption | : huf 
extends to burglary, Kely. 31. Fitzh. Cor. 199. and ſeemingly to robbery, as an offence of a natui tho 
certainly not more heinous. The reaſon of this rule is ſaid to be, „ becauſe the wife cannot kno 
4c what property her huſband may claim in the goods taken.” 1c Mod. 63. If this be the due [ 
principle, the caſes of burglary and robbery are in ſome meaſure diſtinguiſhable ; for ip burglary, toe ma! 
abſence or preſence of the party is immaterial ; but in robbery, preſence is an eſſential ingredient to the de 
crime, and aftords to the wife an opportunity of judging in what ſort of right the goods are taken. = 
1 Hawk. P. C. 4. note.] Hawk. F. C. 2. ſhe ſhall not be deemed accetlary to a felony, for recer Witt 
ing her huſband who has been guilty of it, as her huſband ſhall be for receiving her. 3 lat. ich I 
H. P. C. 65. 2 Hawk. 451.-—{ Nor a principal, though the huſband's offence be treaſon, for the i buf 
ſub poteſtate viri, and bound to receive him. Neither is the affected by receiving, jointly with bet : 
huſband, any other offender, 1 Hale, 48. For ſhe cannot be admitted as a witneſs to diſcover, ea acti 
collaterally, her huſband's guilt, Brownl. 47. Dalt. 540. 1 Hale, 301. O. B. 1785+ 1 Hark the 
P. . &+ note, ] x | 
. | | Or for 
H. P. o. 65. But if ſhe commit a theft of her own (a) voluntary act, or Y Cr, 
3 the bare command of her huſband, or be guilty of treaſon, * ch 
pl. 40. Fitz. der, or robbery, in company with, or by coercion of her uk | 
Coron. band, ſhe is puniſhable as much as if ſhe were ſole. 8 
4 Bl. Comm. 11 dece 
29. 199 · {Or receive ſtolen goods of her own ſeparate act, without the privity of her huſband; #" and 
he, knowing thereof, leave the houſe and forſake her company, ſhe alone ſhall be guilty, as x * 
22 Aff. 40. Dalt. 157. for the coercion which is ſuppoſed to be conveyed by the command of ** epa 
ſence of the huſband, is only a preſumption of law, and, like other preſumptions, may be *＋ reaſc 
1 Hale, 516. And though the huſband be an agent in the tranſaction, yet if he be ignorantly * 1 of R 


the aitifice of the wife, ihe alone is puyiſhable, Hammond's caſe, Leach's Caſes, 154] 0 


El 
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painſ the * is not guilty of felony in ſealing her huſband's goods, becauſe a huſband and wife are conſidered 
th but zs one perſon in law, and the huſband, by endowing his wife at the marriage with all his 
2 worldly goods, gives her a kind of intereſt in them, for which cauſe even a ſtranger cannot commit 
ſhew larceny in taking the goods of the huſband by the delivery of the wife, as he may by taking away the 
judp- wiſe by force againſt her will. Hawk. P. C. 141. 
OF It was the ſame in the Roman law, which gave to the huſband in ſuch a cafe the actio rerum 
3 only enitarum againſt the wife, but allowed not the ai furti to be inſtituted againſt her.] 
| A feme covert generally ſhall anſwer as much as if ſhe were 9 Co. 71. 
Lak ſole, for any (a) offence not capital againſt the common law or Pe ag 
hand ſtatute; and if it be of ſuch a nature that it may be committed by Now, 8 . 
n her alone, without the concurrence of the huſband, ſne may be Hob. 93. 
; puniſhed for it without the huſband, by way of indictment, which oP 103. 
| deing a proceeding grounded merely on the breach of the law, . 
ol 2 the huſband ſhall not be included in it for any offence to which 11 2 
| Wl. . i That 
* he is no way privy. e 
T was en- net liable to pay the forfeiture recovered on en indictment againſt the wife; and therefore guere whe- 
had waſied ther a conviction of a feme covert, upon an indictment, can be pleaded to an information againſt her 
1. deer and her huſband. Hawk. P. C. 27. (a) She cannot be indicted for barratry. Roll. Rep. 39. But 
eſtate val 94, Whether ſhe may be indicted for foreſtalling ? Quære Sid. 410. 2 Keb. 634. may be indicted 
atisfattion for a ſcold, and judgment againſt her to be duckef ; but ſcolding once or twice is not ſufficient to con- 
Fe, and fer fitute this offence, which lies in the frequent repetition of it, to the diſturbance of the neighbourhood. 
ant, ſo tar 6 Mod, 213. 239. A feme covert may be guilty of a forcible entry, by entering in perſon, and may be 
impriſoned for it. Hawk. P. C. 283. Where the huſband may be proceeded againſt for the recuſancy 
of his wite, «ide Hawk. P. C. 25. Qu. If not alone? Hob, 96. She may be indicted together with 
her huſband, for keeping a bawdy-houſe. Hawk. P. C. 2. If a woman bring a malicious appeal for 
the death of her huſband, known by her to be alive, ſhe may be impriſoned for her falſe appeal, till 
for a ſhe make fine to the king, and her huſband ſhall go at large. 8 H. 4. 17. Fitz. Coron. 73. Bro, 
d {hall Imprilonment, 100. | She may be convicted alone, under 9 G. 2. c. 23+, for ſelling gin. 2 Str. 1120. 
1 phe may be committed for diſobeying an order of baſtardy. 3 Burr. 1679.] 
Aion. | ; 
A feme covert lent 20/., to be paid at 20s. by the week, and Skin. 348. 
at port 1. 6d, intereſt; the borrower paid the intereſt, which amounted = I . 
chat ſhe to zog, which the wife exacted and received; and this appear- Tompkins, 
e ing on evidence, in an action brought by the huſband for the 
money, Holt, Ch. Juſt., ruled it to be an uſurious contract by the 
3 huſband, ſufficient to diſcharge and avoid the obligation civilitèr, 
: rm though not ſufficient to charge the huſband criminalit>r, | 
s be the tt If the wife incur the forfeiture of a penal ſtatute, the huſband Ve Hawk. 
burgla, * may be made a party to an action or information for the ſame, as e, + Gong 
e he may be generally to any ſuit for a cauſe of action given by his des there 
ys for ren wite, and ſhall be liable to anſwer what ſhall be recovered thereon. cited, 
Ge” : lf a feme covert, pretending herſelf to be ſale, marries a ſecond sid. 475. 
4 with be buſband, he ſhall have no action againſt the firſt, becauſe this met rg 
diſcover oa. «tion is founded upon the communication and (6) contract of {eas fer 
$5. 188 the wife, which will not bind the huſband; beſides this is felony. a treſpaſs 
3 dane by her 
6 "r tor flanderous words ſpoken by her. Vide 2 H. 6. 22. Kelw. 61. Roll. Abr. 251. Leon. 122. 
act, ot A Cro, Car. 376. (3) Where the huſband ſhall be bound by ſome of her acts, as in ſelling goods, re- 
aſon, mur. diaz money for him, vide the next head and 2 Inſt. 713. Sid. 114. Cro. Eliz. 245. 3 Leon. 267. 


f her huſ Chan. Ca. 38. 6 Mod. 162. Comb. 450. Jenk. Rep. 4. 23. Ld. Raym. 224+ 


Several goods were deviſed to A.'s wife for life, and after her 
RES ceaſe to J. S. in this caſe, though A. and his wife were parted, 
y; as «cceith nd there had been great ſuits for alimony, and ſhe, during the 
mmand 4 ſeparation, had waſted the goods, yet the lord keeper thought it 
pay 3 5 U reaſonable that the huſband ſhould be charged for this converſion 
454] WH of the wife's, 4.s title being 3 to the feme's. 
N 14 


Vern. 143% 
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11 H. 6. 30. 
Fitz. Debt, 
41. Brownl, 
47. All. 61. 
Lit. Rep. 
307. Hurt. 
105. Jenk. 
Rep. 4. 
Roll. Abr. 
351. 
Sid. 109, 
110, Sc. 
Mod. 128. 
2 Vent. 155. 
Keb. 69. 80. 
87. 2 Vent. 
42. Lev. 4, 
5. Salk. 116. 
118. pl. 10. 
2 Ld. Raym. 
1006. 
6 Mod. 171. 
2Show. 233. 
Skin. 348. 
pl. 17. 


[ x TermRep. 


5. IH. Bl. 
334+ 348. 
Co. Bank- 
rupt Laws, 
2+ 36. See 
2 Br. Ch. 
Rep. 377 
Fontbl. 
notes on Eq 
Tr. ico. 
(a) But the 
contract in 
ſuch caſe 


will not avail, if made under illegal circumſtances. 
adulterer, whether the tradeſman have notice of it, or not. 
119. See 2 Bl. Rep. 1079. 


ſtanding a particular prohibition. 


Baron and Feme, 


(H) Of her Contracts for Neceſſaries, and how far 
the Huſband is bound by ſuch Contracts. 


JE is clear that a huſband is obliged to maintain his wife, and 

may by law be compelled to find her neceſlaries, as meat 
drink, clothes, phyſick, &c. ſuitable to the huſband's degree, 
eſtate, or circumſtances : it. ſcems alſo ſettled that the wife . 
not to be her own carver, and that ſhe hath not an abſolute 
power of binding the huſband by any contract of her's, though 
for neceſſaries, without his aſſent, precedent, or ſubſequent: the 
law therefore in theſe caſes, as it ſeems eſtabliſhed by uſage and 
practice, is to leave it to the jury to find whether the huſband 
conſented or not; and though no expreſs conſent or agreement of 
his be proved, yet if it appears that ſhe cohabited with her 
huſband and bought neceſſaries (a) tor herſelf, children, or family, 
the huſband ſhall be chargeable, and the jury may find, on their 
oaths, that they came to the huſband's uſe, he being by lay 
obliged to provide for them : alſo if ſhe cohabits with her huſband, 
and is ever ſo lewd, he ſhall be liable for her neceſſaries, for he took 
her for better for worſe z ſo if he runs away from her, or turns 
her away, or forces her by cruelty or ill uſage to go away from 


him; but if he allows her a ſeparate maintenance (5), or pro- 


hibits (c) particular perſons from truſting her, he ſhall not be 
liable during the time that he pays ſuch ſeparate maintenance, 
nor for neceſſaries taken up of thoſe perſons particularly pro- 
hibited ; for in theſe caſes no conſent, but rather the contrary, 
appears; but a general warning or notice in the Gazette, or other 
news-paper, not to truſt her, is not a. ſufficient prohibition, 
Alſo the jury are to determine as to the wife's neceſſity, the hub 
band's degree and circumſtances, and the value of the things 


ſold and delivered, and give a verdict, and aſſeſs damages at 


cordingly. | 
2 Str. 1122. (5) Or if ſhe goes away with an 
NC x Str. 647. 706. 2 Str. 875. 1 Suk. 
(c) But if he turns away his wife cauſeleisly, he will be liable, notwith- 
2 Str. 1213.—Wbere the huſband claimeth to be diſcharged from 


liability to his wife's debts, in reſpect of her having a ſeparaie maintenance, it ſeemeth, that it muſt bes 
proviſion proceeding from himſelf, and not from a third perſon. 4 Burr. 2177. The modern caſes, 
with reſpe&-to a ſeparate maintenance, have gone very far: for it hath been lately adjudged, that the 
wife may, in ſuch caſe, contract and be ſued as a feme ſole ; that ſhe continues liable, though the alien 
or exhauſt the whole of the diſtin fund; that the huſband is not liable even for neceſſanes ; and 
that the ſecond huſband is accountable for debts contracted during the ſtate of ſeparation from a fot- 
mer. 1 Term Rep. 5.] 


But the learning on this head will be beſt explained by inſert- 
ing the celebrated caſe of Scot and Manby, with my Lord Chi 
Baron Hale's argument at length. | | 

A woman departs from her huſband without his conſent, and 
during her abſence the huſband prohibits ſeveral perſons, and 
among the reſt J. S. to truſt her; and after, ſhe makes a requeſt 


Manby and 
Scot, ad- 

Judged in the 
Exchequer- 


chamber on to cohabit again with her huſband, and he refuſeth to receive her; 
a ſpecial ver- and yet J. S. ſells to her filk and velvet to the value of a 


dict, by 


W 


| Baron and Feme. "= 
which is found ſuitable to the degree of her huſband : the huf- eight judges * 
band ſhall not be charged. . 5 


; . i : three; but 
Athins, one of the eight, agreed with the three if there had been no ſpectal prohibition z and 5 


- Ch. ſuſt., one of the eight, held, that admitting otherwiſe, viz. that the huſband was liable, yet he 
might make ſuch ſpecial prohibition to a particular perſon, and it would excuſe him. 1 Sid. 109, 110. 


far 


Ec. and 1 Mod. 128. 1 Lev. 43 LL I Keb. 69. 80. Se. TS. Gs 


„ and 
meat, 1. I will ſay ſomething of the nature of contracts. | 
egree, 2, I will apply it to our caſe, in conſideration of the verdict, Lord Chief 
ife 18 as it 18 found. x | Baron Halen 
tojute z. 1 will ſhew in what particulars we all agree, and where we ide ue 
hough differ, and ſo ſtate the queſtion. | | ſhea 
t: the 4. I will ſpeak to the queſtion as it ſhall be ſo ſtated. ber, in the 
ze and | : | : caſe of Manby v. Scotts 
uſband 1. A contract is the conſent of two or more, whereby to bring 
ient of in an obligation of one to the other; and the parts requiſite to 
th her ſuch a contract, are 1it, parties; 2dly, conſent; 3dly, an obli- 
family, ation. : ; | 
n their iſt, It is requiſite that the parties be not diſabled to contract; 
by lay and as to that, in Jaw ſome are diſabled to contract quoad hoc 
a{band, and ex parte, as an infant, non compos, c. and ſome have an ab- 
he took ſolute difavility z as a feme covert, who can no way in our law 
r tis WY Contract. e 
ay from 24ly, As to the conſent, that muſt be either expreſs, or im- 
or pro- pliec; expreſs muſt be either precedent, concomitant, or ſub- 
not be ſequent ; implied is raiſed by law; as where a man is made bailiff, 
-enance, ſteward, or houſe-keeper, a general authority is given him; when 
rly pro- goods come to a man's uſe, he having had notice of the contract, 
ontrary, it is an aſfent the law will imply, and make the contract oblige 
or other him; and if either of theſe had been found in this ſpecial ver- 
hibition. dict, it had been well; for then there had been fact enough for 
che hal the law to have made conſtruction upon. There is, beſides all 
e thing this, evidence of a conſent in fact, which muſt induce a jury, if 


there be no circumſtances againſt it. As if I fend a ſervant 


ages at 
5 always with ready money, and he buys upon truſt, here is no 
ray with a evidence; but if I uſually ſend him upon truſt, and where he 
23 ders takes up goods I ſtand to his bargain, and pay for them, this is 
Are evidence that I would have all the world truſt him; and this a 
jt muſt bea jury may apply to make a conſent to any particular contract; but 
22 * then they muſt find the aſſent in fact; for that which is the evi- 
050 N dence to them we cannot judge upon. | 
effaries; and zdly, As to the obligation, it is neceſſary that this be upon the 
from a fet- party conſenting. I know that in ſome caſes the obligation of a 
contract may be transferred by way of concomitancy; as to the 
by inſert- auſband, it is carried with the chattels and perſon of the wife; 
ord Chic and it lies upon the heir and executor when they have aſſets; but 
Ira man to be originally bound by a contract, it is neceſſary 
iſent, and that there be his conſent; and the conſent of no other perſon 
rſons, and wil ſerve, | | 


a requell 2. To conſider what is in the verdict, and apply what has 


-ceive ber en ſaid to it: I find in it no aſſent of the huſband's found, nor 
ue of 40. ay authority he gave his wife, but only matter of evidence. I 


w confeſs, 


=—_ © Baron and Feme, 


confeſs, that when a wife, though not particularly appointed, 
contracts for neceſſaries for herſelf, her family, her huſband, or 
her children, this is great evidence to a jury to make them find 
the aſſent of the W for it cannot be reaſonably thou 
that any man would be ſo barbarous as to deny his aſſent to hae 
the neceſſities of his family ſupplied; and fo it may be believed 
and found he did aſſent; but this only in caſe of cohabitation; 
for it may be well imagined, that when a wife leaves her huſband, 
that he may refuſe to ſupply her; and ſo in the verdict, this 
matter of evidence is anſwered, by finding, that ſhe departed from 
him : but then there is an anſwer on the other fide, that ſhe af. 
terwards, and before this contract, deſired to cohabit with him; 
to this it is rephed again, with a flat bar to any evidence than can 
be given of an aſſent, viz. that the huſband did expreſsly prohibit 
thoſe tradeſmen to truſt her: the judges, in their directions to a 
Jury, direct them to be guided by ſuch evidence of an aſſent when 
nothing eee to the contrary; becauſe it would be very hard 
in point of proof to ſhew expreſs evidence of aſſent to every pit. 
ticular; but when there is an expreſs prohibition or denial of 
aſſent, this takes off all the circumſtances of evidence on the 
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other ſide, | 
3- I am to ſhew in what points we all agree, and where we | 
differ. | 
iſt, We all agree that it is not the contract of the wiſe's to t 
bind her; for in our law ſhe hath no will, nor power to bind 
herſelf; the civil law, as it allows her a property diſtinct from 
the huſband's, ſo it gives her power to bind herſelf by contract. WW. © 
2dly, It is agreed on all hands, the wife ought to be main» \ 
tained ;. the civil law, though it allows the wife a ſeparate pro- 
perty, yet the huſband ought to maintain her out of her dower: WW * 
it is more neceſſary for the common law that takes away al a 


property from her, to make proviſion for her ſubſiſtence, elſe that 
which we pretend to be the moſt reaſonable and provident law in 
the world, would be the moſt barbarous ; but in this we differ, a] 
It is ſaid by thoſe who argue that the huſband ſhould be e 
charged, that ſhe may be maintained by a power the law gives 
her to charge her huſband by way of contract, which is altogether at 
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fit denied by us. gi 
lis 3dly, We all agree that when the wife contracts for the ne- Is 
fl ceſſaries of her huſband, children, or family, that this ſhall not ne 


charge him by any inherent power in the wife, but by a reaſon- 
able and implicit aſſent, which muſt be found by a jury, but we 
differ in the charging him; when ſhe contracts for the ſupply ot 
her own neceſlities, we ſay it is not by a power ſhe has, but there 
muſt be his conſent, either expreſs or implied. Secondly, We 
confeſs, that in caſe of cohabitation, there is great evidence 0 
his aſſent, till the contrary appears; but it is not ſo binding 8 
will amount to a preſumption. "Thirdly, Therefore we ſay it mu 

be found by the jury. Fourthly, That it is countermandable bj 
prohibition, where it is ſaid on the other ſide, and muſt be mai 


tained, elſe they can make nothing of the caſe, that there 1s 6 rx 
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Baron and Feme. 


wife, upon tae intermarriage, an original, inherent, primogenial, 
and uncountermandable power to charge the huſband for her ne- 
ceſſities, which the huſband can no ways repeal, though there be 
no cohabitation or conſent, but an expreſs prohibition, and this 
is the true ſtate of the queſtion betwixt us; If there be ſuch a 
power in the wife or no, independent upon any conſent of the 
huſband's ? I ſhall conſider, | : | 

iſt, If there be ſuch a power during cohabitation ? 2dly,. If 


for neceflaries ? and here I ſhall make a ſecond queſtion, If there 


be ſuch a finding of neceſſaries as is requiſite in a verdiQ ? 3dly, 
If the departure make nothing in the caſe? qthly, Admitting all 
this, whether it be countermandable guoad one man? N 

iſt, I ſhall hold there is no ſuch power in the wife; my rea- 
ſons are, | | | 

iſt; By the law of God, of nature, of reaſon, and by the com- 
mon law, the will of the wife is ſubject to the will of the huſband; 
and therefore an indictment for being a joint-receiver with her 
huſband was holden ill; but if the law were with thoſe who 
argue on the other fide, this would be inverted, and the will of 
the huſband would be ſubject to the will of the wife. | 
| 2dly, Becauſe no man can be originally bound in a contract, 
but by his own conſent. | | 

3dly, To prove the law on their fide lies upon them, which 
they have not, nor any ways can do, (there being but one ſem- 
blance of an authority they can allege, which is 11 H, 6,, which 
is the opinion of Judge Martin, and muſt be intended by way 


ol evidence ;) but they ſay, they prove it by reaſon and incon- 


venience. 

1, I anſwer, Argumentum ab inconvenienti will not change or 
alter the law when it appears to be ſo; but it is only to prove 
and interpret the law when we are in doubt whether it be fo 
or no, | 

2dly, I anſwer, The inconvenience of the other ſide outweighs, 
and is far greater, for it will bring into the law a manifold in- 


1. What things are neceſſary, what kind of neceſſity, and when 


and how often this neceſſity may happen; as if the huſband ſhould _ 


ave the wife clothes, and ſhe give them away the next day, ſhe 
15 in as much neceſſity the next day as ſhe was before, and quicquid 
neceſſitas cogit debetur. 3 | 

2dly, There would be great uncertainty which way ſhe ſhould 
ſupply her neceſſities z as this way, 1. Of taking up goods, and 
if ſhe. can find no credit with the mercer, but has the uſurer for 
her friend, then the law ſure that provides againſt her neceſſities, 


were as reaſonable ſhe might receive rents, which would be 
7 anne Sir Paul Tracey and Duttor's caſe, Cro. Fac. 621.3 and if 
On were none ſuch, ſhe might raiſe money upon the demiſe of 

e land; if the law will give way to her neceſſities in the firſt 
13 „ 


_ give her leave to take up money's and if that fails, it is rea- 
e that ſhe ſhould ſell goods; for the two other ways failing, 
e law will not let her periſh; if there were no goods, then it 
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caſe, it muſt yield in all the reſt, for the cafe may elſe be fo thay 
the proviſion of law would be deſective: but I hold, that in none 
of theſe cafes the wife can provide for herſelf; but ſay, there 
mult be a truſt ſome where; as a father is bound by the law of 
nature to provide for his ſon, and the fon is bound to provide 
for the father, but the law will not give the one leave to oblige 
the other by way of contract; becauſe the law fuppoſes, that 
they will not be ſo unnatural, and entruſts them with it, uz. 
before the 43 Eliz., for the poor. If this truſt muſt be ſome. 
where, the huſband knows beſt how to manage affairs, and fo 
is fitter to be intruſted by the law than anybody elſe : I add, that 
although the law will not preſume ſo much ill as that a huſband 
ſhould not provide for his wife's neceſſities, yet there is a ſeyere 
obligation on him, not only to ſupply her in cafe of exigencies 
and extreme neceſſity, but according to conveniency ; but the law 
has not made her her own judge, but provided her a judicature 
ſuſhcient to reform the cloſe-handedneſs of her huſband: where 
the is driven to an extreme neceſſity and want of ſubſiſtence, the 
law has appointed a judge to compel the huſband to ſupply her, 
I mean the Chancellor; for, upon a /upplicavit he may be bound 
to the peace, and bene & honeſte tractare; which I hold not to be 


underſtood only, that he muſt uſe her gently, and forbear beat- 


ing her, but that he muſt ſupply her exigencies. Then, for her 
conveniencies, the law has appointed the bifheps' courts. And 
whereas it is ſaid, that this is not the common law, I anſwer, that 
they are juriſdictions appointed by the common law; and though 
their coercion and proceedings are after another law, yet their 
derivation, as to their uſe here, was from the common law; and 
concerning the amplitude of their power, which is ſaid not to be 
able to adminiſter a remedy ſufficient for this diſeaſe; I fay, as 
it is aided by the brachium ſeculare, the power of it falls as ſeverely 
upon them that diſobey it, as the common law can ufe when 
men will not pay their debts; for they may excommunicate, 
and upon that follows impriſonment, and a diſability to ſue any 
action. | - 4 

The ſecond objection made on the other fide, by comparing 
the caſe of a feme-covert with the caſe of an infant; but I anſwer, 
an infant is diſabled only quead hoc, and may oblige himſelf for 
neceſſaries; but here the wife would bind her huſband alſo; in the 
caſe of an infant there is nobody intruſted by the law to provide 
for him (for guardian in ſocage is only where there is land) im- 
mediately, and therefore he muſt do it himſelf z whereas, the 
huſband is intruſted for the wife; ſo the caſes are not parallel. 

3dly, It is objected that it comes to the uſe of the huſband; [ 


anſwer, it would then bind the huſband in ſuperfluities, which 


may ſo come to his uſe; which how inconvenient, I leave anf 
man to judge. | 

athly, It is objected, that the huſband is bound by the wrongs 
of his wife, and may be charged in trover and converſion _ 
her act; I ſay, that in caſe of a wrong ſhe binds herſelf, for nc 


muſt be joined in the action, and ſo ſhe will be more careful * 
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lat to ſubject herſelf, than when the huſband is charged alone; but 
oge I hold, that in this caſe no trover and converſion lies; for the 
[ere delivery of the party, knowing the fact, and intending a ſale and 
of contract, tranſlates: the property at the peril of him that delivers 
ride them, If a man knows one to be an infant, and ſells him goods, 
lige it is at his peril; for if they be not neceſſaries, he ſhall never 
that charge the infant for the converſion : and ſo of a feme-covert, if 
Ws. there be no conſent of the huſband ; for it has been holden, that 
me- what the wife eats or wears comes to the uſe of the huſband, and 
d fo will maintain a converſion; and if the law ſhould not be taken 
that thus, we ſhould let in a flood of inconveniencies, which would 


make all thoſe diſabilities the law has raiſed for the protection of 
infants and feme-coverts, mere words, and of no effect. 
2dly, I ſhall lay no ſtreſs upon the imperfect finding of the 
verdict, leſt it might be ſaid that that was the reaſon of the judg- 
ment; but only name ſome particulars wherein it ſeems to be 
imperfect. 1. They ſhould have found what the ſtuffs were; 
for it hath been adjudged, that velvets were not neceſſary for an 
infant; they ought to have found the circumſtances of the ne- 
cellityz as where manſlaughter is committed /e defendendo, or in 
execution of an office; they ſhould have ſet forth of what kind 
the neceſſity was, as there is a neceſſity of clothes, of meat, of 
medicine, and of habitation ; they have found that theſe goods 
were neceſſary and convenient for his degree, they ſhould have 
laid allo for his eſtate z for a high degree may have a low eſtate, 
and then the wife cannot expect to be maintained according to 
the height of her huſband's degree; but I lay no hold on theſe 
defects in the verdict. | 
zdly, Upon her departure all evidence of any obligation of the 
huſband to maintain her ceaſes; it would elſe be very unreaſon- 
able; for whilſt they»are both in one houſe, the ſame proviſion 
will ſerve for both. In caſe of a bailiff, if he goes away, no 
contract of his will bind the maſter, though he had no expreſs 
diſcharge; and here we muſt preſume ſome unreaſonable cauſe of 
her departure, for a wife in no caſe ought to do it, and ſhe 
might have had alimony without any ſeparation. Moor 874. 
athly, Admitting all this, I hold that the prohibition here takes 
away all preſumption of any conſent of the huſband to the con- 
track, either expreſs or implied ; and though the wife ſhould be 
allowed ſuch a power to charge her huſband as is affirmed on the 
other fide, yet. it may be diſcharged as to one particular man, by 
the prohibition and countermand of the huſband ; it would be a 
very hard cafe elſe, for ſhe may make him liable to the greateſt 
enemy he had in the world. 12 E. 4. 18. The king may grant 
to 7.8. to be exempt of juries; but if he grants it to a whole 
county, hundred, or townſhip, the grant is void; and by this 
prohibition of the huſband here is no diſcharge of the whole 


enters into an obligation not to uſe his trade, it is againſt law, 


and void; but if it be not to ſet up his trade in ſuch a ſtreet or 
town, it is good. | 


Note, 


power, but only it is taken of thoſe particular perſons. If a man 
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Note ; He added, that as to charging the huſband by war 
of evidence, which he had reſtrained to cohabitation, he. faid, 
the law is the ſame where the huſband departs from the wife; 2 
| upon going beyond ſea, &c. | | | 
But if a wo- Since this reſolution there have been ſeveral caſes in which 
man takes tradeſmen have recovered in actions brought againſt the huſband 


_—_ for goods delivered the wife; and in all theſe caſes the judges 


them before have laid down the diſtinction of an implied promiſe, and directed 


they are it as a ſufficient foundation to charge the huſband ; and in their 


clothes, the directions have ſhewn as much favour as poſſible to ſuch tradeſmen 
Huſband _ as intruſted her on the credit of her huſband, and were in no 
ther, be. Combination with the wife to charge him. | | 
cauſe they never came to his uſe ; ſecùs if made up and worn and then pawned. Salk. 118, pl. 10, 
If ſhe pawns her clothes, and borrows money to redeem them, huſband not liable. 2 Show 283. 
If huſband and wife by agreement live ſeparate, and ſne has a ſeparate maintenance, it will be 
preſumed that thoſe who deal with her truſt her on her own credit. Salk. 116. pt. 6. Ld. Ran, 
444+ Sid. 124. 12 Mod. 245. 6 Mod. 171. Vide Skin. 348. pl. 18. Warning a tradeſman's 
ſervant not to truſt her, ſufficient warning to the maſter. Salk. 118. pl. 10. 2 Ld. Raym. 1006, 
A tradeſman who ſold lace and filver fringes for a peRicoat and ſide-ſaddle, which amounted to 940. 
and all within four months, to the wife of a ſerjeant at law, afterwards a judge, recovered agaiiſ 
him. Skin, 349. , 

Salk. 118, An ordinary working man married a woman of the like con- 


* _ dition, and after cohabitation for ſome time, the huſband left her, 


evidence. and during his abſence the wife worked; and this action being 
brought for her diet, it was holden, that, the money ſhe earned 
ſhould go to keep her. | 

Vern. 71» If the wife, whilſt ſhe lives ſeparate from her huſband, and 


— law oh hath a ſeparate maintenance, buys goods of tradeſmen who know 
Wake her of the ſeparation and maintenance, they cannot ſue the executors 


huſband lia- of the huſband in Chancery for theſe goods ; neither will equity 


ble for mo- give the executors any relief, becauſe they have a very good de- 


_— fence at law. 


lent and applied for the buying of neceſſaries. 1 Salk. 387. But in equity, the creditor will be] a. 
lowed to ſtand in the place of the tradeſmen, and to have ſatisfaction, as far as they could, if they ha 
been plaintiffs. Preced. in Chan. 502. 1 P. Wms. 482. Where equity will decree a wife a ſeparate 
maintenanee, vide Abr. Eq. 68. [There certainly are caſes where equity has decreed alimony to the 
wife; but, whether the decrees proceeded upon a previous divorce in the ecciefiaſtical court, or upon an 
agreement between the parties, in many caſes, doth not appear. Laſbrook v. Tyler, 1 Ch. Rep. 24 
Aſhton v. Aſhton, id. 87. Ruſſell v. Bodwill, id. 99. Whorewood v. Whorewood, id. 118. 100. 
Caſ. 250. But it is obſervable, that all theſe caſes, except that of Laſbrook v. Tyler, were during 
the times of the troubles, when commiſſioners were appointed, to whom juriſdiction was exprelily 
given, and whoſe decrees were holden to be confirmed by the a& for the confirmation of judicial pro- 
ceedings. 1 Ch. Rep. 118. In Nichols v. Danvers, 2 Vein. 761. proceedings had been had aguii 
the huſband, as appears from the regiſtrar's book, (though not noticed in Mr. Vernon's report,) in the 
eccleſiaſtical court, propter ſævitiam; and in Oxenden v. Oxenden, it appears from Gilbert's ret 
of it, that there had actually been a divorce proprer ſævitiam; and in Angier v. Angier, Gib. Eq 
Rep. 172. there was an agreement, But in Williams v. Callow, 2 Vern. 752. the court certain j 
does appear to have decreed the wife a ſeparate maintenance out of a truſt fund, on account of the 
cruelty and ill-behaviour of the huſband, though there was no evidence of a diyorce or agreement 


that the fund in diſpute ſhould be ſo applied. And in Watkyns v. Watkyns, 2 Atk. 96. the hul- | 


band baving quitted the kingdom, Lord Hardwicke decreed the wife the intereſt of a truſt fund til 
he ſhould return, and maintain her as he ought. Vet in Head v. Head, 3 Atk. 547. Lord 
evicke obſerves, that he could find no decree to compel a huſband to pay a ſeparate maintenance 
wife, unleſs upon an agreement between them, and even then unwillingly ; and this opinion of Lotd 
Hardwicke appears moſt reconcilable to principle; for the caſe of a divorce propter ſævitum, maj ' 
eonſidered as an implied agreement; and if there be an expreſs or implied agreement, there ſeems 8 
doubt, but that courts of equity may, concurrently with the ſpiritual court in proceeding upon 4 
decree a ſeparate maintenance. Wood's Inſt. 62. Sealing v. Crawley, 2 Vern. 386. Guth v. * | 
3 Br. Ch. Rep. 6. The ſpiritual court however would be the more proper juriſdiction, if it a * 
rem. Lit. Rep. 98. 2 Alk. 511. But if after an agreement between huſband and wife 5 
ſeparate, they appear to have cohabited, equity will conſider the agreement 2s hace . 
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Fletcher v. Fletcher, M. 1788. It is obſervable, that if courts of equity had am original and c 


con 
Wy current juriſdiction with the ſpiritual courts, it would have been unneceſſary to have given the commits 
aid koners, during the troubles, ſuch juriſdiction; and that the doubt in 1 Ch. Rep. 118. could nok 
2 have been raiſed, reſpecting the validity of their decrees, after the act for confirming judicial proceed - 
5 8 ings. Beſides, even in the ſpiritual courts, they do not pretend to the right of decreeing alimony, 
| but as incidental to a decree of divorce ; and a decree of divorce or ſeparation was never ſuggeſted ts 
hich de within the juriſdiction of a court of equity. Fonbl. notes on Eq. Tr. 96, 97. And Lord Chan- 
b nd cellor Loughborough is reported to have ſaid, that he took it to be eſtabliſhed law, that no court, not 
0 even the eccleſiaſtical court, hath any original juriſdiction to give a wife ſeparate maintenance. It is 
dyes always as incidental to other matter, that the becomes entitled to a ſeparate proviſion. If ſhe applies to 
ected the Chancery, upon a ſupplicavit, for ſecurity of the peace againſt her huſband, and it is neceffary that 
nei ſhe ſhould live apart; as incidental to that, the chancellor will allow her a ſeparate maintenance: So in 
_ the eccleſiaſtical court, if it is neceſſary for a divorce a menſa et toro propter ſevitiam. 2 Vez. jun. 195.1 
4.00 (1) What Acts done by the Huſband or Wife alone, 
2 or jointly with the Wife, ſhall bind the Wife; and 
on by herein of her Agreement or Diſagreement to ſuch 
will 
Nenn. Acts after the Death of her Huſband. : 
deſman's i 
n. 2006, 1 huſband, as head and governor of the family, hath an Roll. Abe. 
to 940 abſolute power over the chattels real and perſonal which he 340, 347- 
os is poſſeſſed of in right of his wife, to diſpoſe of them as he 1005 * 
e con- thinks proper, and no act of concurrence of her's is of any avail, Sid. 12. [Is 
ft her, either in confirming or controlling ſuch diſpoſition: but the real e the 
x being eltate is under a different regulation; and not under the power of nc js ne. 
earned the huſband, longer than during the coverture; and therefore any ceſſary to the 
diſpoſition of it made by him alone may be defeated ; alſo all OR 
id, and charges laid on it by him, fall off with his death. 4 5 
o know ſhe is perfonally examined in court, as in the caſe of fines levied at law. 
xecutors At common law, any alienation made by the huſband of the 2 laft. 68x. 
1 equity wife's land, whether by feoffment, (a) fine, or (5) recovery, was (4) ee, 
ood de- a diſcontinuance; and after his death ſhe was put to her cui in aner wenn 
vita, to reinſtate herſelf; but now by the ſtatute of 32 H. 8. five years 
will be} u. cap. 28. it is provided, That no fine levied by the huſband alone, 0 2 5 
if they has lands, being the freehold and inheritance of the wife, ſhall in any wiſe bung 
fe a ſeparate 5 . ah” oo uband, 
8 be or make a diſcontinuance, or be otherwiſe prejudicial to her or her and the fine 
or upon a leirr ; but that the ⁊uiſe and her heirs ſhall and may lawfully enter b with 
. we o into the ſaid lands according to their rights and titles therein. 8 "pv 
We during entry is ten away, and her right for ever extinguiſhed ; for this vide Co. Lit. 326. Dyer, 72. 162. 
25 expreſs Plowd. 373. 8 Co. 72. 2 Inſt, 631, 9 Co, 140. If lands be given to huſband and wife, and the 
dicial fr. heirs of their bodies, and the huſband alone levies a fine thereof, the wife may enter after his death by 
n had agent force of this ſtatute. 9 Co. 138. 2 Inſt. 68 1. Cro. Car. 477 (6) That a recovery ſuffered by 
port) in the the huſband alone is void, wide F. N. B 468. Booth, 18 5. 2 Inſt. 343. Plowd. 57. | The huſ- 
ildert's repo" band alone may make a tenant to the præcipe. Vide ſupra (C). ] | 
3 If a feme covert levies a fine of her own inheritance, without Be. .., 
count of the ber huſband, this ſhall bind her and her heirs, becauſe they are Fines 33. 
or 2 eltopped to claim any thing in the land, and cannot be admitted 10 ws 43. 
br fund til to lay ſhe was covert againſt the record; but the huſband may 78 
"Lad 2 enter and defeat it, either during the coverture, to reſtore him Co. Lit. 46. 
3 to the frechold he held jure uxoris, or after her death to reſtore If a feme 
penn ry umlelf to his tenancy by the courteſy ; becauſe, no act of a „ 
here ſeems , on covert can transfer that intereſt which the intermarriage ſine execu- 
ad b. Cen ach veſted in the huſband; and if the huſband avoids it during the . 2 
„Gun : g . ution 
1, if it ated ©orerture, the wiſe or her heirs ſhall never after be bound by it. faced pager 
el 


de dolband ard wife, he may ſtop the execution, becauſe no act of her's can prejudice him; and if 


1 


— 
- R 
—ñ— 
—— 


—— 
— 


? 
105 
i 
ot 5 
by 
N 
Wl: 7 
4941487 1 
wi * 
in 
1 * 0 
„ 
208 We [ 
„ 
at * 
Ht i! 
n 
4 11 : 
1 
iin 
. 
n 
11 wal 
„ 
. | 
5; my 
"$255 
ng |: 
_ 
Hal | 
if yl * 0 
1 
6 
" $4 [1 
r 
„ 
n 
\ 1 
oy 3 
. 
U ö 
WW 
NY 1128 
446 7 
d 1 4 6 
48 
. \ 


1 y 
1 

+ L 

5 mal 1 
19 


—— 


— 3 Db tens — 
— — yo 


. \ | £ 

496 Baron and Feme. a 
in this caſe the huſband makes default, and ſhe is received, ſhe may for the benefit of her huſband 
diſturb the execution of her own- fine; but after the death of her huſband ſhe cannot avoid it, Bro, 
tit, Fine, 79. Co. Reading, 9. [An entry by the huſband into part only of the land, whereof the 
wife alone levied a fine, will avoid the whole fine. Mayo v. Combes, 1 Freem. 396. There js one 
inſtance of a married woman being allowed to ievy a fine without her huſband. The huſband had folg 
lands, and covenanted that he and his wife, (when of age,) ſhould levy a fine. When the wife came 
of age, ſhe refuſed to join in it; but it was levied by the huſband alone, who afterwards went abroad, 
The wife afterwards conſented to levy it, but the huſband was abſent. It was faid, upon motion to 
levy it, that it had been uſual in ſuch caſes for the curſitor to make out a præcipe to the wife u 
a ſeme ſole; but no example of it was produced. The court would make no rule to authenticate ſuch 
a fine; but it was afterwards acknowledged de bene «ſe before the lord chief juſtice, then in coun, 
Moreau's caſe, 2 Bl. Rep. 1205.] | 


— 


18 E. 4.12. If a huſband and wife join in a fine to convey her own inherit. 
m_ _ ance, it ought to be received, if, upon her (a) examination it ap. 
Abr. 20. , Pears to be voluntary and free from conſtraint z and if ſhe be of 


2 Inſt. 515. full age, the fine ſhall bind her as if ſhe had been ſole, 


. 3 Atk. 712. 


fa) Note: The books which ſay, that a fine ſhall not bind a woman under coverture, unleſs the be 
examined, muſt not be conſtrued as if it were in her power to reverſe the fine for want of her ex. 
amination ; but they are to be underſtood in this ſenſe, that the judge ought not to receive a fine 
without'examining her. 2 Inſt. 515. | | 
2 Inſt. 515- The examination of a feme covert is not always neceſſary in 
levying fines, becauſe that being provided that ſhe may not at 
the inſtance of her huſband make any unwary diſpoſition of her 
property, it follows, that when the huſband and wife take an 
eſtate by the fine, and part with nothing, the feme need not be 
examined: but where ſhe is to convey or paſs any eſtate or in- 
tereſt, cither by herſelf or jointly with her huſband, there ſhe 
2 Roll. Abr. ought to be examined; therefore, if A. levies a fine come ce to 
2. baron and feme, and they render to the conuzor, the feme ſhall 
be examined); fo it is where ſhe takes an eſtate by the fine, render. 
ing rent. 5 1 
F. N. B. 21. If huſband and wife levy a fine, and the wiſe is within age, 
ns. they may join in a writ of error to reverſe it during the minonty 
But for his of the wife, not by any privilege of coverture, but becauſe, dur- 
vide head of ing her ſtate of infancy, no act of her's can be ſo obligatory 2 


_ ard not to be cancelled, if ſhe thinks it prejudicial to her. 
COVEertes. 


Co. Lit. 36. If a man makes a jointure on his wife, either before or aſter 
8 358., marriage, and they both join in a fine, ſhe is bound thereby; 
or this vide . 2 2 . 

tit. Jeinture. and if the jointure was made before marriage, the is barred to 
claim dower in any other lands of the huſband's ; but if the 
jointure was made during coverture, ſhe may claim dower in the 
other lands, | 

2 Sand. 177. If baron and feme by fine ſur concęſſit grant land to 7.8. for 

A1 go J. 99 years, and warrant the ſaid land to J. S. during the ſaid term, 

De A Ked. and the baron dies, and J. S. is evicted by one that hath a pridt 

684. 703- title, he may thereupon bring covenant againſt the feme, notwith⸗ 


— and ſtanding ſhe was covert at the time when the fine was levied. 


10 Co. 43. A recovery, as well as a fine by a feme- covert, is good to bs 

2 Roll. Abr. her, becauſe the præcipe in the recovery anſwers the writ 0 

3950 covenant in the fine to bring her into court, where the exam 
nation of the judges deſtroys the preſumption of law, that this 1 
done by the coercion of her huſband, for then it is to be pre- 
ſumed they would have refuſed her. np 
5 18 
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But if a wife alone, 
„ bargain and ſell her 2 
Inſt, 673. 


0 Bro. 
reof the lands by deed in 
© Is one for a wife ee OY and enrolled, yet it ſhall . 
had fold Rs ; examined b not bind her; Hob. 2 
ife came there is no writ allowed in thi y any court with f ; 25» 
in this caſt out writ, and 
t abroad, If a feme covert join with * e. an 
— niſe a ſum with her huſband i 
» m F | u 0 
e wife u of money by wa of and in levying a fine t 
cate ſuch out of the perſonal-eft | gages this ſhall IO 
ee 3 rue ate of the huſband. wide B all bind her. the money 
ate With pa UI 
a FR * * huſband's debts, 2 _—_ ” Brend, 1 Vern. 213. [If a on be paid 
| . aſſets to be applied i intended by ber as a gif y her ſeparate eſtate to ſuch wite charge her 
nherit Huntingdon - Cound ff gang: of her eſtate 55 5 her huſband, equity will 2 and it do 
N it ap- 2 Vern. 604 5 Tate els of Huntingdon 2 V n re- payment of the mo tee the huſband's 
04. v.. Auſtin WW ern. 437. 1 Br. P ney advanced. Eatl 
e be of Wms. 3&7» Evelyn v Ev * 2. Vern. 689. 1 P W 5 ® E. 1. = C. P 7 of 
v. Mon E 2 P. Wms. Wms. 264. S. C. ocock v. Lee 
N e = m.3 Br. Ch. Rep. Dr” 659. Lewis v. Nangle, Ambl. RW v. Oughton, 1 P. 
Re 384. Lacam v. Mertius on v. Hooper, 3 Br. Ch. R 50. Earl of Kinnoul 
leſs the be p. 545. ] But for this vide head of 1 Vez. 313. AR Rep. 201. Parteri 
of her agreements 1 . e head of Morigage; ey v. Earl of T ; eriche v. 
of her ex- ents in equit TRY gage; where ſhe ſhal | ankerville, 3 B 
If a huſbar ; 01. 8 ance 
and diſſeiſe | 
. i A | ; 6 
eſſary in does not make her a diſſei nother to the uſe of his wi ; 
not at nor will any agreem 2 ſhe having no will, 725 nd 2 
ent of he of 0 er OW 660. B : 
n of her yerture, make her . ers to the diſſeiſi di . ng e 
take an but her agreement | e diſſeiſin, fo 5 
after , for the ſame 5 
d not be Tee becauſe then OT aunt on death will make Miva, 
te Or in- that makes s capable of givi | diſ- 
here ſhe medy of e. enn of the freehold 4 her conſent, and 
8 | 1 e diſſeiſee. And 10 ſubject to the 
me ceo to So if a man diſſeiſe anothi \ 8 
eme {hall agreement to it ſignifi er to the uſe of a fem 
. a gnifies nothing; for th e covert, her Roll 
* in tl to it ſettles the eſtate in the ile ough the huſband's agree 68 ow 
in t ; e wife, yet 1 agree- 9g. . 
5 * ga Fr the diſſeiſin. ite, yet it makes her no ſharer Diſle:6n,67. 
thin age if a fe 
_ 5 cther ſoleiy 7 5 covert actually enter and commi 3 
ſeiſoreſ r together with her h mit a diſſeiſin, Co. Li 
uſe, dur- I becauſe ſhe thereby by uſband, then ſhe is a Ji. a it. 357. 
igatory 8 yet ſuch actual gains a wrongful -p; - He „„ 
c 4 60 
| ſtrange entry cannot be to th gtul -pofſeſſon ; but B.. 
ger, ſo as to mak o the uſe of her huſb Bro, Diſ- 
entr . axe them diſſe 1uſband or a ſeifi 
e or after y the gains an eſtate iſſeifors, becauſe though by f 3 
to anoth 3 yet the ! 8 y uch 97. Vnle 
thereby ther las no POW 
| theredy3 If he 8 power of transferring it 8 H. 6, 
z barred to leafs Yee uſband ſeiſed of. lands in ri PIO 
but if the i th erect for years by indentur 6 right of his wife, make a Bro. A 
wer in the WW unless Mw agree this to be a e 1 deed poll, reſerving rent; en —_ 
| e Wife, byC good leaſe for the whol 3 B60. fan 
Wil » DY lome act af whole te eaſes, 
to J. 8. for U pu thereto; for if ſh after the huſband's death, ſhe 2 24. Cro. 
/ 115 cath a * accepts re e 1 : 3 ws ET Jac, | 
7 ſaid term, 5 the leaſe nt which bec 332. 
the r eis thereby bec | omes due after 2 And. 42. 
ath a ans by pon SRO is, that #3 wiſe af jy and unavoidable : 8 Lit. 45. 
e, notwitty ilabled to e after her intermarri „ 
; er ow | contract | rriage being Cro, 
levied. * wn poſſeſſions, as havi for, or make any diſpoſiti E Jac. 
ul to the "11 I IAVLIY ſubiected h at poution of 593: Velv. 1. 
ood to bi A will and 8 erſelf and h 1 Cro. Elz. 
8 ransfers t! power of her huſb er whole 576 
| writ of $ the power of B's uſband: the law the: 76g. [It 
he to the huſband, b of dealing and contraQing for w thereupon bath been 
the exam Wh ©" without ſhy ecauſe no other can then i g for her poſſeſhons none | 
that this" then © uch power in the huſb intermeddle therewith; 1 
N pthem in their uſband they would b a 53 years by huſ- 
to be pre preatly to th own manurance or o would be obliged to bans and 
abuſ, . the prejudice f b ccupation, which migh wife of th 
But uſing fuch pow of both : but to prevent the h night be vie inhe 
„ PORtp aug Re HY Raga e huſband from eee, 
. ould make 1 N tanee, 
: K eaſes to the pre- with 
2 k k pre- thou? any 
judice fine levied, 
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may be con- judice of the wife's inheritance, the law has left her at liberty | 
| cpa after his death, either to affirm and make good ſuch leaſe, or to ; 
j ſtances by defeat and avoid it, as ſhe finds it ſubſervient to her own intereſt: 
the wife and this ſhe may do, though ſhe joined in ſuch leaſe, unleſs made f 
| — d. purſuant to the ſtatute 32 H. 8. cap. 28. f 
i bl though there be no actual re-delivery of the deed. Goodright v. Straphan, Cowp. 201. But ſe f 
„ Drybutter v. Bartholomew, 2 P. Wms. 126. ] As to leaſes made by huſband and wife, either at com. h 
j | mon law, or by virtue of 32 H. 8., vide head of Leaſes and Terms for Years. 0 
4 Huſband and wife made a leaſe for years, by indenture, of the 6 
"i wife's lands, reſerving rent; the leflee enters, the huſband before p 
Fx | any day of payment dies, the wife takes a ſecond huſband, and 
"Wh Dyer, 159. he at the day accepts the rent and dies: it was holden, that = 
W 3 . the wife could not now avoid the leaſe, for by her ſecond mar. a1 
1 Rep. 132. riage ſhe transferred her power of avoiding it to her huſband, 5 
5 1 and his acceptance of the rent binds her, as her own act before 
* ; ſuch marriage would have done, for he by the marriage {ucceeded A 
1 into the power and place of the wife; and what ſhe might have oY 
it done, either as to affirming or avoiding ſuch leaſe before marriage, bh 
4 | the ſame may the huſband do after the marriage. 65 
1 2 Roll. Rep. The huſband being ſeiſed of copyhold lands in right of his th 
WW. _ woe wife in fee, makes a leaſe thereof for years, not warranted by the * 
5 Car. 7. Cro. cuſtom, which is a ſorſeiture of her eſtate; yet this ſhall not bind 
| Fl. 240. the wife or her heirs after the huſband's death, but that they 10 
1 Co. 0. may enter and avoid the leaſe, and thereby purge the forfeiture: 15 
WW. and the diverſity ſeemeth between this act, which is at an end 
1 when the leaſe is expired or defeated by the entry of the lord, or of 
1 the wife after the huiband's death, and ſuch acts as are a con- e 
1 tinuing Uetriment to the inheritance, as wilful waſte by the hul- bine 
1 = band, which tends to the deſtruction of the manor : ſo of non- 
WW payment of rent, denial of ſuit or ſervice; for ſuch forfeiture N 
1 as theſe bind the inheritance of the wife after the huſband's death; 1 
"Mi bur in the other caſe, the huſband cannot forfeit by this leale 
1 more than he can grant, which is but for his own life. 
fi 0 Plow. oz. A woman guardian in ſocage marries, and joins with her huſ- ] 
Mo "a band by indenture in making a leaſe for years of the ward's Nr = 
[i 345. yet after her huſband's death ſhe may avoid the ſame ; for thoug! tor 
I | the huſband has abſolute power to diſpoſe of all chattels, either xt 
ji N real or perſonal, whereof he is poſſeſſed in right of his wife, and the 
ſl. the wardſhip of the body, and land in this caſe is but a chattel; | 
Mi *£ > 8 4 8 0 . d ac. 5 
1 yet the wife being poſſeſſed of it in right of the infant, and at ; 
5 countable to him for the profits when he comes of age, the hu. . 
band's diſpoſiticn ſhall not bind her after his death, but that ſhe 1 
may avoid it in right of the infant, whoſe guardian ſhe ſtill con- mY 
tinues to be; and her own joining in the leaſe was not mater wife. 
becauſe ſhe was then under coverture. 6 
Co. Lt. z. a. A feme covert is capable of purchaſing (a); for ſuch an 20 dot Oo 
L.) A bond not make the property of the huſband liable to any diſadvantag Ugh 
fo her ſingly = : - ; ing for his 10. "aye 
is good. Br, and the huſband is ſuppoſed to aſſent to this, as being 185 am 
tit. 05/ige- vantage; but the huſband may (5) diſagree; and it ſhall av0! Z 
2,7% purchaſe : but if he neither agrees nor diſagrees, the purchalt' rig 
LOL TORT 6 good; 
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good; for his conduct ſhall be eſteemed a tacit conſent, ſince it is 


to turn to his advantage: but in this cafe, though the huſband 
ſhould agree to the purchaſe, yet after his death ſhe may wave it; 
for having no will of her own at the time of the purchaſe, ſhe is 
not indiſpenſibly bound by the contract: therefore if ſhe does not, 
when under her own management and will, by ſome act expreſs 
her agreement to fuch purchaſe, her heirs ſhall have the privilege 
of departing from it, | 
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Peolunt, P- 9+ 
(b) And if 
he do, he 
may main 
tain trover 
for the reco- 
very of the 
purchaſe- 
money. 
Garbrand v. 
Allan. 1 Ld. 


Raym. 224. The like remedy he may have for money loſt by the feme at cards. Rey v. Stephens, 
cited in 1 Sid. 112. The receipt of money by the feme will be binding upon the huſband, if it ap- 
pear that ſhe uſually receives and pays money for him, Seaborne v. Blackiton, 2 Freem. 178.] 


[A wiſe may, without her huſband, execute a naked authority, 
whether given before or after marriage. So where both an intereſt 
and an authority paſs to the wife, if the authority be collateral to, 
and do not flow from the intereſt ; becauſe, then the two are as 
unconnected as if they were veſted in different perſons. And as 
a feme covert may, without her huſband, convey lands in mere 
execution of a power or authority, ſo may ſhe, with equal effect, 
in performance of a condition, where land is veſted in her on con- 
dition to convey to others. It ſeemeth doubtful, however, whe- 
ther ſhe can convey lands which ſhe holds as truſtee without her 
kuſband joining in the conveyance, . 


If a note be made payable to a feme ſole or order, and ſhe 
afterwards marry, ſhe cannot, during the coverture, indorſe it. 


The bond of a feme covert is void; and fo is her appointment 
of an attorney; for ſhe is incapable of executing a deed. 


Co. Lit. 112. 
a. note 6. 
Peacock v. 
Monk, 

2 Vez. 191. 
Gibbons v. 
Moulto, 
Rep. temp. 
F inch, 346. 
Sir W. ſones, 
137. Vide 
note 6. Co. 
Lit. 112. a. 
Fonbl. notes 


on Eq. Tr. 8 5. 


Connor v. 
Martin, 

3 Will. 5. 
2 Wilſ. Jo 
2 Saund. 
213. But 


if a woman ſeal a bond in the preſence of her huſband, and he ſtand by, and do not gainſay, it ſhall 


bind him. Cited per Maſter of the Rolls, as adjudged in the time of H. 8, 2 Freem. 218. 


) Where the Huſband and Wife muſt join in 
bringing Actions. | 


N thoſe caſes where the debt or. cauſe of action will ſurvive to 
| the wife, the huſband and wife are regularly to join in the ac- 
ton; as in recovering debts due to the wife before marriage, in 
«tions relating to her freehold or inheritance, or injuries done to 
the perſon of the wife. | 


Roll. Abr. 
347. Moor, 
432. That 
a teme co- 
vert can in 
no caſe ſue 


without her huſband, vide letter (M). 


but if a feme ſole hath a rent-charge, and rent is arrear, and 
le marries, and the baron diſtrains for this rent, and thereupon 


3 rclcous.is made, this is a tort to the baron himſelf, and he may 


ave an action (a) alone. 


wife there! 1 
fe therein, becauſe it ariſes upon a duty due unto her before covertur?. 


So if a feme ſole hath right to have common for life, and ſhe 


de — 4 5 
akes huſband, and he is hindered in taking the common, he may 


Cro. Eliz. 


459. Owen, 
82. S. P. 

Moor, 584. 
S. C. (a) Or 
may join his 


Cro. Eliz. 459. per Cure 


2 Bulſt. 14. 
adjudged. 
(4) The ba- 


% an action alone without his wife'(s), it being only to recover ron feifed of 


damages. 


a houſe for 
life; and, in 


the 7) U n * . ' 
gt vi his feme, leaſed for years to che defendant, who burnt the houſe, and the baron alone brought 
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an action for this ; and whether it lay dubitatur; becauſe the damage was done to the eſtate of the feme) 
and if ſhe dies, the baron is not chargeable over in waſte, in regard of which only an action lenz be. 
cauſe it was the folly of the plaintiff that he made no ſpeciat proviſion againſt waſte. Cro, Elia, 461. 
I A. demiies a houſe to B. for years, and B. covenants to repair the ſaid houſe, during the 
term, and after A. grants the reverſion to baron and feme, &c.; the baron may have an action alone 
upon this covenant ; ſor therein damages only are to be recovered, Cro. Jac. 319. adjudged, 3 Bull. 
163. Roll. Rep. 359. S. C. adjudged. | 


Bulſt. 27. But if baron and feme are diſſeiſed of the land of the ſeme, 
— wo they muſt join in an action for the recovery of this land. 

einde for charters concerning the wife's inheritance. 38 H. 6. 4. Roll. Abr. 347. So in tm 
for a deed: by which a rent-charge was granted to her dum ſola, though it came to the hands of the 
defendant after coverture. Noy, 70. For rent due to her before coverture as tenant in dewer. Rol. 
Abr. 318. 348. Vide Pulſt. 135, 136. Cro. Jac. 283. and Quere if ſince 32 H. 8. e. 37. then 
is any difference where the avowry is made for rent due before, and where after marriage. he. 
ther the huſband alone may bring a guare impedit, vide Co. Lit. 351. a» Owen, 82. Lit. 13, 4x1, 
Winch. 73. 2 Bulſt. 14. Jenk. 2, 3. Bulſt. 110. 


D3 „% fwas Gs 


Cro. Eliz, If the baron be poſſeſſed of a rectory for years, in right of his 
cos. 13 Co. feme, he and his feme may join in an action upon the 2 & 


- "hols 5 . 3 Ed. 6. c. 13., for not ſetting forth tithes ; for the poſſeſſion of 


S. C. 2Inft. the baron is in the right of the feme, and the action is given by 
650. S. C. K. ö 

299 en. the ſtatute to the proprietor. | 

270. S. C. cited, Jenk. Rep. 273. S. C. faid to be adjudged that the baron might have the action alone, 
Fide 1 Prownl, 9. 1 Jones, 324. If a ſtranger cuts trees upon the land of the feme, they may jon. 
15 E. 4. 9. b. Cro, Car. 4377.— 80 they may join in treſpaſs guare c/auſum fregit. But Lit 
Rep. 285. contre = 9 


Built, 110. If a feme ſole is poſſeſſed for years of a cloſe, to which tine 


ISI 197- out of mind there hath been a way through the cloſe of J. &. neat 
ro. Car. 


419. ad- Adjoining, and J. S. erects a building ex tramſverſo vie predifh, ſo 
Judged. that ſhe cannot uſe the ſaid way, and after ſhe marries, the baron 
1 , and feme may join in an action for the ſtoppage during the cont 
ar guende, as ture, declaring that after the ſaid marriage (a) they could not uſe 
if audged the ſaid way, &c.,. becauſe the wrong was done to the feme, and 
3 the (+) baron had the cloſe in her right. 

367. S. C. but S. P. does not appear. (a) For inclofing twenty acres of waſte, in which tit 
teme had common, ita gqued they could not, as before, take the profits with their cattle, &c.; 206 
J*ccauſe a feme covert cannot have cattle, Lit. Rep. 284, 28 5., the court inclined for the defend- 


znt; but it does not appear what judgment was given. (&) So in an action for not grinding x iem 
the wite's mill. Hob. 189. — So where the feme had right. to all the lop of certain ts wh 
during life, and the owner cut them down, Cro. Car. 437. adjudged. Jones, 376. In which (2 0 
book it is laid the excention was, that the action was brought by the baton alone, and yet adudjs upor 
jor him. eek | pon 
2 Med. 269. If A. declares that he was ſeiſed, in right of his wife, of cal 
Froſdiccand meſſuage, bakchouſe, Sc., and that the defendant erected tw 1 
Sterling ad- 5 - 

judged z and houſes of office ſo near the ſaid bakehouſe that the walls there WW. 1 8 
that the cafe became foundrous, and the air fo unwholeſome that he loſt hne : 


Cro. Car. 
419. jones, F 
367. Lit. Rep. 284. Hob. 189. warrant no more than that the wife may be joined, not that 
neceſlity he muſt. 


cuſtom, &c.; the action lies for the huſband alone. 


lese Writ 


; | Wat 4. 

2 Bui. 233. If 4. leaſes to B. for years, rendering rent, and after gz. & 
* * — II 8 

Roll. Rep. his reverſion to baron and feme, and B. attorns, and da . 


ga 8. Co 


adjudged, Tent 18 arrear, and the term expires, the baron may bring ® 


action alone for this rent, becauſe this action is grounded upch * 
the duty, and not upon the nature of their eſtate; and the mau! * 
muſt come to the baron; and there is no difference whe <a 


baron 
4 
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baron and feme are (a) joint-leſſors, and where (3) joint-pur- (a) And 


1 * then it was 
16. chaſers. N GD an 
ing the tioned but the baron might bring the action alone; but when brought by both, it hath been doubted. 
Jn along Bulſt. 21. per Yelv. and wide Lit. Rep. 13. Palm. 207. [They may join, or not, at their election. 
3 Bult. Aleberry v. Walby, 1 Str. 229. Beaver v. Lane, 2 Mod. 217.] (5) But in that caſe, 2 Bulſt. 234. 

r Dod. he muſt bring the action generally, and not ſhew himſelf to be aſſignee; but get Roll. 
f bh 52., it appears, the action was fo brought; and yet held, per Cur”, to be only ſarp/uſage. 

; feme, | : SORES 
| But if 4. conveys lands to B. in fee, and covenants with Roll. Abr. 
bi him, his heirs and aſſigns, to make further aſſurance, and theſe 345, i 
6s of the lands are aſſigned to J. S. and his wife, and the heirs of F. S., 50g. NG 
os they muſt both join in an action on the covenant for further 496, 407. 
® ” ſ © —_ 
* ä aſſurance. Judged, vide 3 Bulſt. 164. Roll. Rep. 309. Cro. Jac. 379. 

But if a bond is made to a feme covert during coverture, con- 4 Lev. 403. 
ak hs ditioned to pay money to the feme, the baron (c) alone may _ 
» # . * ' x a - 

hs of bring an action upon this bond. | | e 
ſeſſion of the declaration; and a caſe was cited by Powel, where, upon a judgment obtained by baron and ſeme, 

: the baron only ſued a ſcire facias for the damages and coſts, and had judgment. (c) If a bond be en- 
g1Ven by tered into to baron and feme, the baron may ſue it alone, and thereby he thews his diſſent to his wife's 
taking any thing by it; 2 Mod 217. [| x Str. 229.3 though it be entered into to the wife as admi- 

3 giltratrix. Ankerſtein v. Clarke, 4 Term Rep. 616. ] 

Ron alone. 

Join . . z 2 o a 2 

6 "Bur Li If A., in conſideration that B., a feme covert, will cure a Cro. Jac. 77. 

certain wound, aſſumes and promiſes to B. to pay unto her 10/., 1055 Fac. : 
. — - . # . =” 4 n 
wich tim? it B. does cure it accordingly ; {he may join with her huſband in nut vt 

J. 8. next an aſumpfit for this money (d), for this promiſe ariſing upon Cam, Scace, 
"—edift., i a matter of {kill and performance of the wife, ſhe is the cauſe of be bor 
the barat the action; and ſuch an action will ſurvive to the wife. nne 

he covet that they ought to join. 2 Sid. 128., like point; and per Glyn, Ch. Juſt., it may be in the name of 

t 8 both, or of the huſband alone. (d) But whatever the conſideration be, where there is an expreſs pro- 

11d not ue miſe made to the wife, ſhe may join. Cro. Eliz. 61. But without an expreſs promiſe, the action does 
feme, aud not lie; for the fruit and labour of the wife belongs to the huſband, for which he only ſhall bring the 

«tion. Salk. 114. 4 Mod. 156. S. C. and S. P. Carth. 251. All. 3. 6. Stile, 9. 298. 

| 9-29 
3 the : . = | . . 

Pons . . If A., in conſideration that baron and feme had intermarried (e) Or the 

for che defe at his requeſt, aſſumes and promiſes to them to pay unto the mn wg 

not * ſeme 81. per aun. during the coverture, c.; notwithſtanding the aQion alone. 

0 


In which lit whole benefit redounds to the huſband, yet in an action there- All. 36. 


nd yet adjodgd upon they (e) may join, a Fortiori, becauſe it is an executory (Res Ihe 
promiſe, and hath continuance, and is not to be done wnicd vice proper 


wife, of 1 only, mode? Style, 297.] 
cn -- It ſeems clearly agreed, that for debts (/) due to the wife, and Roll. Abr. 
walls there 


all cauſes of action before coverture, the huſband muſt join in 222 2 
the action. laid down ag 
a rule, Owen, 82. Lit. Rep. 13. Keb. 440. 3 Term Rep. 631. The huſband alone cannot bring an 
andebitat, eſjun fit, or an infimul computaſſet, for a debt due to the wife herſelf before coverture, much 


+ he Joſt bu 


ined, not that 1 


| after gu 
185 and tek 
may bring 1 
.ounded up 
nd the mont 


5 
erence ber 
baten 


bat A. will marry his daughter B., aſſumes to give her as much as he gives any other of his daugh- 
E c.; and becauſe this promiſe was made before marriage, whether the baron and feme muſt not 
in an action thereupon, dubitatur. Sid. 25. 


In an action upon a trover before marriage, and a converſion Sid. 172. 

mer, the baron and feme ought to join, for this action, as a Keb. 647. 

relpaſs, diſamirms the property; but the baron alone ought to 
K N 


261. 2 Lg 
k 3 bring 


. IIs 
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b Wren it is due to her as execytrix or adminiſtratrix. Sid. 229. 2 Keb. $9. (J) In confideration 
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502 Baron and Feme. 


107. S. P. bring a replevin (a), detinue, &c.; for theſe actions admit and 
and that he affirm a property in the feme at the time of the marriage, which 
may join the Z 5 

wife at his by conſcquence muſt have veſted in the baron. 

election. [But ſee 3 Term Rep. 631., in confirmation of the poſition in the text. (a) Vide Ca, 
Temp. Hardw. 119. ] 


Carth. 462, But if A. declares, that the defendant being indebted to hin 


Ward and and his wife as executrix to one J. S., in conſideration that 4. 
Ellard ad- . | . > 
ent would forbear to ſue him for three months, aſſumed, Cc, aud 
Salk. 117. avers that he forbore, and that his wife is {till alive, the action i; 
pl. 8. well maintainable by the huſband alone, for this is on a new con- 
Ld. Raym. 


368. S. C. tract, to which the wife is a ſtranger. 


adjudged. Velv. 84. Cro. Jac. 110. S. P. adjudged. Whether ſuch a recovery will be Greck alen, 
or a devaſtavit for ſo much, wide head of Executors and Adminiſtrators. 


Roll. Rep. For a battery or other perſonal tert done to the wife, they 


60. Lit. FS. : "1 1 | 1 1 1 
Rep. 285. (5) mult join, and if the wife dies, the action dies with her. 


Brownl. 205. Noy, 18. Not for perſonal or other wrongs done to them both, unleſs where they han 
a joint intereſt, and they have wrong in reſpect thereof. March, 47. Cro. Car. 553. Jones, 44% 
Cro. Jac. 355. Roll. Rep. 108. 2 Mod. 66. 8 Mod. 200. 341. Vent. 328. 2 Vent. 29. Ha, 
166. Stile, 128. Cro. Car. 175. Lev. 3. 2 Lev. 20. [I Wilſ. 224. 2 Str. 726. In equity, the 
huſband cannot file a bill for a choſe in action in right of the wife, without making her a party: if he 
do, and it be diſmiſſed, it will not conclude the wife; and if he die before judgment or decree, ſhe 
cannot revive the ſuit. Clearke v. Lord Angier, 2 Freem. 160.] (6) And the judgment mult be, 
that the baron and feme ſhall recover, notwithſtanding the baron only is to have the damages, 
Codb. 369. | 

Oro. Car. But the baron (c) may bring an action alone for the battery, 
7 ng _ carrying away and detaining of his wife, per quo folamen & cm- 

a . . . . . « . 

Teena; ſortium of his ſaid wiſe amiſit, becauſe the action is founded upon 
Cam. Scacc. the ſpecial damage done to himſelf, and will be no bar to another ] 


Oro. Jace, action brought by baron and ſeme, or by the feme after tht 


—— — wa 8 .c 


©} > rar death of the baron, for the ſame battery. | f 
2 Roll. Abr. 556. Jones, 440. Lit. Rep. 339. 2 Roll. Rep. 51: S. P. adjudged, (c) Where 10 5 
action is brought for words ſpoken of, or other tort done to the wife, and founded upon the {pecia al 
damage of the huſband, ſhe muſt not join, Sid. 346. Lev. 140. Keb. Rep. 791. pl. 47. 2K pr 
Rep. 387. pl. 63. hi 
Oro. Jac. In treſpaſs by baron and feme, they declared for a battery d 3 
ee the feme, & quod the defendant alla enormia eis intulit; and = 
verdict, and though objected, the feme cannot join for a wrong done to tit 37 
affirmed in baron, yet becauſe the alia crormia, Sc. was but form, and on | 
Stile. 5 in aggravation of damages, and altered not the ſubſtance of the 7 
— "Re declaration, it was adjuged for the plaintiffs. 5 
Stile, 202. 

Salk. 119. So in treſpaſs and falſe impriſonment by baron and feme, , een 
1 5 à quod negotia domeſtica of the huſband remanſerunt infecta ad gran 5 
ee damnum ipforum; and it was objected, that this being laid 25 ; 8 
LSM. 127. ſpecial damage to the huſband, the action ought to have ber rag 
1 brought by him alone; but adjudged for the plaintiffs after vi lie 
Andr. 24s. dict, being only matter in aggravation of damages. ad 0 
and 2 Str. 1094. S. C. cited. 11 Mod. 264. ] = A 
(4)Si4.327. (d) In (e) treſpaſs by baron and feme for (/) beating the ene for 1 
aquee*d; they may declare that it was ad damnum ipſorum, notwithſtandi men 


and fuid pr 2 ; Bt 
Cor", 3t Fe a feme covert can have no damages, for this action will fur 

* — * 500 
could not be otherwiſe. 2 Keb. 434. S. C. Palm. 349. 3 Mod, 120. 80 in debt upon 2 ; 
made to the feme dum ſeia ; for the non-pa, ment 60 her dim /e/2, vas to her damage, ® 5 
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rayment ſince is to the damage of the baron. Stile, 134. adjudged; and ſaid it is the uſual way of 


t and eeclaring in ſuch caſe. (e) So for words ſpoken of the feme. March, 212. (F) Vide Cro. Jac. 473 

which 644+ Stile, 155. 2 Keb. 387. | | 
But if in trover by baron and feme, they declare quod cum pof= Salk. 114. 

Vide Ca ſeſſionat. fuerunt, &c. and that the defendant converted, ad damnum bl. 1. 

rum, this is naught after verdict ; for the poſſeſſion of the 

to him wife is the poſſeſſion of her huſband, and ſo is the property; fo 

that 4. that the converſion cannot be to the damage of the wife, but of 

c.) and the huſband only. 

Qion 15 [Although an action cannot, regularly, be brought by or againſt Milner x. 

W con- a feme covert, yet the objection to it by the parties to the ſuit, it 5 

oo hath in ſome caſes been laid down, can be taken only (a) in abate- 627. 

rect alen, ment: therefore the feme (5), after ſhe has been treated by a (l But fee 
22 . Candell v. 

plaintiff as a feme ſole, may have proceſs of execution for the coſts Shaw, 

fe, they in her own name, as ſole, for the plaintiff is concluded from de- 4 Term Rep. 

\er. nying it. And huſband and wife (c), who have improperly joined my = 

8 in an action, are not at liberty after verdict for the defendant, to ſenſon, 

Jones, 449 object to ſuch impropricty, in order to diſcharge themſelves of there cited, 

29. Hud. coſts, | p where the 

1 equity, we h objection 

party: if ke was made by the defendant after verdict, and allowed. And to an action on a bond acknowledged by a 

r decree, ſh! teme covert, covertute may be given in evidence on non eft fadum, for the inſtrument is merely void. 

ent mult de, 11d. Raym. 313. 3 Burr. 1805. (5) Wortley v. Rayner, Dougl. 637. But the huſband cannot 


he damages. 


have execution without a ſcire fucias. Ibid, (c) v. Helyers, Cro. Car. 175+] 


tery | ; 223 
Fo 2 (L) Where they mult be jointly ſued. 
| n- 
nded upon 7 ; a i 
to another * E huſband is by law anſwerable for all actions for which Co. Lit. 133. 
fer the his wife ſtood attached at the time of the coverture ; and Pr. Plit. 3. 
2 ter If, f. I] 1 N 'b d . . . 2 H. 6. 4s» 
ao tor all her torts and treſpaſſes during coverture, in which Vide inna 
When u caſes the action muſt be joint againſt them both; (4) for if ſhe Letter (M.) 
by the ſpeci alone were ſued, it might be a means of making the huſband's 77 * 
1. 47. 2K property liable, without giving him an opportunity of defending therefore if 
himſelf, | ; a man re · 
of | covers 
a batter) * danſt a feme covert as ſole, the huſband may avoid it by writ of error, and may come in at any time 
ntulit; on end piead it; but for this vide 17 Ail. pl. 17. Stile, 254. 280. 2 Roll. Rep. 53. 22 H. 6. 31. 
done to if Term Rep. 631. and tit. Error and Abatement. © 
"ny : 
n, and « If goods come to a feme covert by trover, the action may Forthis vide 
Lance 01 de brought againſt the huſband and wife, but the converſion Se, Lit. 351. 


mult be laid only in the huſband, becauſe the wife cannot 
convert goods to her own uſe; and the action is brought againſt 


1 — * 
50 ecauſe both were concerned in the treſpaſs of taking 
them. ; 


nd feme, 9 
ca ad grit 
ing laid a 
to have bee 
iffs after el 


An action on the caſe was brought againſt baron and feme, 


for retaining and keeping the ſervant of the plaintiff, and judg- 


ting the en 
ment accordingly. 


ot ithſtanan 
will furti 
debt upon 5 


as U 
age ol 
lamage, bu 


4 


eeping che ſervanc without any contract is a treſpaſs of which a teme covert may be guilty, Que 


K k 4 If 


Roll, Abr. 6, 
pl. 7. Yelv. 
166. Noy, 
79. Leon, 
312. Cro, 


Car. 494. 


154. Roll. Abr. 348., where it was laid gucd ad uſum proprium, or ad uſum ſuum conwerterunt ; fr 
Nis mutt be intended to the ute of both, and not of the hutband only. Vent. 33. | This point is 
«t[ed as laid town in the text. 1 Salk. 14. Andr. 245-] In debt upon a de vaſtavit againſt baron 
ad feme executrix, it ſhall not be laid god devaſiaverunt ; tor a feme covert cannot waſte. 2 Lev. 145. 


2 Lev. 63. 
and, note by 
the reporter, 
no notice 


was taken that a feme covert may not make a retainer or contract; but perhaps the receiving and' 
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bl "504 Baron and Feme. 
"ſh 17E. 4. 7. If a leaſe for life or years be made to baron and feme, reſem. : 
* 2 b. ing rent (a), an action of debt for rent arrear may be brought : 
Us Noll. Abr. againſt both, for this is for the advantage of the wife. 8 : 
1 348. (a) But an offwmpft lies not againſt baron and feme on a promiſe made by the wife during co- 1 
ih verture ; for guoad the wife, it is void. Palm. 313. But if a feme covert takes up goods from a 2 
1 tradeſman, * ar herſelf to be a feme ſole, quære, if this be not ſuch an injurious taking as wilt 3 
f i ſubject the huſband and wife to an action, though neither can be charged on the contract? 
"ti Swithin v. [It would be error to join the wife in a declaration for word a 
i . ſpoken by the huſband only, and ſuch declaration would be bad { 
0 27 either upon demurrer, or in arreſt of judgment: two declarations 4 
1 therefore for words, the one againſt huſband and wife, the other E 
"WA | againſt huſband only, cannot be conſolidated.] 0 
1 For this vide If an action be brought againſt the huſband and wife, and the WF * 
Via rt ne wife be arreſted, ſhe ſhall be diſcharged upon common bail; for WF : 
0 robe al nobody can be ſuppoſed to undertake for a wife who hath no J 
th bi (B) 5. How property of her own. : CE | 
0 bt the may reverſe an outlawry, fee tit. Outlaqury. . 
Ri Pitts v. [The court will not diſcharge a wife taken in execution upon e 
1 1 range 167. 3 judgment obtained againſt her and her huſband. V 
„ Finch v. Duddin, id. 1237. Langſtaff v. Rain, 1 Will. 149. Anon. 3 Will, 124. at 
1 Gordon 2 On a motion that the wife may have leave to plead ſeparately | 
„ ö from her huſband, it appeared that her eſtate was ſettled upon it 
1 Hardw. 101. her, and that the ſettlement had been confirmed in the Houſe of = 
4 Lords to be for her ſeparate maintenance, but the eſtate was 1 
Ad made liable to anſwer all actions brought againſt the huſband on S 
1 her account: it was ſuggeſted, in ſupport of the motion, that th 
1 this was a fictitious demand in the plaintiff ſet up by connivance i 
Ub of the huſband, and that he would let judgment go by default 10 
1 and ſo ſhare with the plaintiff in what ſhould be recovered. But be 
1 per Cur. We cannot allow you to ſever in pleading : your belt pa 
1 way will be to plead in the name of huſband and wife; and if the 3 
. huſband ſhould diſavow, and that be contrary to the order of the all 
14 Houſe of Lords, you will know how to enforce that order; but ſh 
1 we can do nothing in it. | | 
1 Clark v. If the huſband enter an appearance for himſelf only, where he 
1 1 PA . is ſued with his wife, this is not ſuch an irregularity as wil 
i Mg authorize the plaintiff to ſign judgment without demanding 4 
Wl: 1 
5 (M) Where a Wife ſhall be conſidered as a Feme Sole; 
0 i [and herein of her ſeparate Eſtate. | 


ELIE ve A Huſband who hath abjured the realm, or is baniſhed (b), k 
gong poet: thereby civiliter mortuus; and being diſabled to ſue or be ſu 
135- A. in right of his wife, the muſt be conſidered as a feme ſole; for! 
x Roll. Rep. would be unreaſonable that ſhe ſhould be remedileſs on her pat 
| og AR equally-(c) hard upon thoſe who had any demand on he! 
140. 3 Bulſt. that not being able to have any redreſs from the huſband, tix 


108. 2Yem. ſhould not have any againſt her. 
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— — —— — 
— TIC ALE us pop b > TY ct — 
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L % Though che baniſhment be only for a limited time. Sparrow v. Carruthers, cited in 2 
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a trade with which her huſband does not intermeddle, ſhe may 
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Rep, 7.] (e) In afſumpſit, the defendant proved that ſhe was married, and her huſband alive in France: 
the plaintiff had judgment; upon which, as a verdict againſt evidence, ſhe moved for a new trial; but 
it was denied; for it ſhall be intended, that ſhe was divorced : befides, the huſband is an alien enemy; 
and in that caſe, why is not his wife chargeable as a feme ſole? Comb. 402. Salk. 116. 646. 
Ld. Raym. 147. boy equity, if the huſband is out of the juriſdiftion of the court, though not an 
exiie, Dubois v. Hole, 2 Vern. 613. 3 or if he cannot be found, Bell v. Commiſſary Hyde, Pr. Ch. 
328., the wife may be compelled to anſwer ſeparately. ] 


hy the cuſtom in London, if a feme covert trades by herſelf in 10 Mod. 6. 
4 1 But for this 
ſee tit. Cuſ- 

ſue and be ſued as a feme ſole. | roms > 
den; and Leon. 131. Lit. Rep. 31. Hetl. 9. 2 Brownl. 128. Mod. 26. 1 Show. 183. [But the 
cuſtom is confined to ſuits in the city courts : the cannot ſue alone in the ſuperior courts, upon a cauſe 
of action accruing during the coverture, even though ſhe be diſcovert at the time of commencing 
the ſuit. Caudell v. Shaw, 4 Term Rep. 361. That ſhe may be a bankrupt, fee tit. Bankrupt (A). 
Ry a ſettlement before marriage, the huſband may put his wife in a ituation to carry on a leparate trade; 
and if he do nat intermeddle therewith, the ſtock in trade will be exempt from his debts ; and rhe wife 


will be ſolely entitled to the increaſe and produce. Jarman v. Woolloton, 3 Term Rep. 628., and 


Haſclinton v. Gill, there cited. ] 


[In the caſe of a divorce a menſd et thoro, of which alimony is 
a conſequent, the wife, it ſeems, becomes ſolely (a) reſponſible to 
creditors : and ſo in the caſe of a voluntary parting, and a ſepa- 
rate maintenance allowed her by the huſband ; for as ſoon as the 
acquireth a will, and an intereſt diſtinct from, and independent 
on her huſband, the diſability of coverture is ſuppoſed to ceaſe. 
It hath therefore been determined by the court of K. B., though 
it by no means appears to be ſettled (6), that a woman ſo ſeparated 
and with ſuch maintenance, may contract and be ſued alone for 
any perſonal demand. And the liability of her being ſued alone 
muſt neceffarily infer her capacity of being ſole plaintiff againſt 
thoſe with whom ſhe may contract. Her power too, in ſuch cir- 
cumſtances, over her real property at law, hath lately been aſſerted 
to a very conſiderable extent (c): for it hath been holden, that a 
wife who had a copyhold eſtate to her ſeparate uſe, and lived ſe- 
parate from her huſband, could ſurrender the ſame without her 
huſband, he having, upon the ſeparation, covenanted to join in 
all neceſſary conveyance of ſuch eſtates, and to ſuch uſes as ſhe 
ſhould appoint. | 3 


dent. Ellah v. Leigh, 5 Term Rep. 679. 
% Vide 6 Term Rep. 604. 


been diſcuſſed. Such a ſettlement, indeed, with a covenant by the truſtees to indemnify 


againſs the wife's debts, hath been holden to be good againſt creditors prior to the time of making 


it, ior the covenant is a valuable conſideration. Stephens v. Olive, 2 Br. Ch. Rep. go. 


brewer, there cited, as decided by Lord Loughborough at Chelmsford aſſizes 1776. But without ſuch 
covenant the huſband is diſcharged from the wife's debts; for, as to him, the reaſon of introducing it, 
15 wat he may be protected againſt the cotts he may incur by being ſued for thoſe debts. Angier v. 
Angier, Gilb. Eq. Rep. 152. But if the operation of the covenant be, as ſtated in the caſe of Ste- 
Phens v. Olive, it would follow, that any agreement between huſband and wife, ſecuring her a ſeparate 
mantenance, without ſuch covenant, may be ſet aſide by creditors ; unleſs it could be ſhewn that the 
conduct of the huſband had been ſo harſh and cruel, as to afford the wife a ſufficient ground for a ſen- 
ace of alimony in the ſpiritual court, if the wife had ſued him in ſuch court; under which circum- 
ance, it ſeems, a court of equity will ſuſtain a conveyance by the huſband of part of his eſtate, as a 
parate maintenance for his wife, even againſt the claims of creditors. Hobbs v. Hull, July 1786, 


Fondl, notes on Eq. Tr. 102. 


But it is in a court of equity, where a feme covert is uſually, 
and where perhaps only ſhe can properly be, conſidered as a feme 
ole; it being competent to that court to act upon her property 
in the hands of her truſtees, and therefore to treat her as 

0. IJ. TRES having 


See too the obſervations of the court in that caſe. 
(c) Compton v. Collinſon, 1 H. Bl. 334 The adequacy of the ſettle- 
ment, or the circumſtances of the huſband at the time of making it, are points which have not yet 


Ringſtead v. 
Lady Laneſ- 
borough, 
Co. Bank- 
rupt Laws, 
32. Barwell 
v. Brookes, 
id. 36. Cor- 
bet v. Poel - 
nitz, 1 Term 
Rep. 5. See 
contr. Hat- 
chett v. 
Baddeley, 

2 Bl. Rep. 
1079. Lean 
v. Schutz, 
id. 11956. 

[ (a) But not 
where ali- 
mony is al- 
lowed only 
pendente 
lite: the 
fund muſt 
be perma- 


the buſband 


and King v. 
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(a) Pr. Ch, having intereſts and obligations diſtinct from thoſe of her huſband 
27. = If, therefore, ſhe claims any rights in oppolition to thoſe claimed 
*. by her huſband, or if ſhe lives ſeparate from him (a), or diſap. 
5 8 66. proves (5) the defence he withes her to make, ſhe may, in equity, 
C ur a 

* plaintiff in a ſuit (d), and makes his wife a defendant, he is con. 
without ſuch ſidered as thereby renouncinge his marital right over her, and ſhe is 


FRE) thay anſwer ſeparately wit 7 
eee allowed to parately without an order of the court for the 


ee purpoſe. And as ſhe may defend a ſuit inſtituted againſt her by 
larly filed. her huſband, ſo ſhe may inſtitute a ſuit againſt him: but the hill 


e - muſt (e) be exhibited in her name by her next friend, though ſhe 


2 P. Wm. may defend without ſuch protection. And the court (/) will not 
371 1700 permit a bill to be filed by any one without her conſent. 

d Hosed. 3 x 6 

(4) 3 Atk. 478. (e) 2 Vez. 452. (f) Pre. Ch 326. If a married woman obſtinately refufeth 
to join with her huſband, ſhe may be compelled to make a ſeparate defence; and for that purpoſe an otdet 
may be obtained that proceſs may iſſue againſt her ſeparately. x Ch. Ca. 296. It ſhould be obſerved, 
however, that though a woman may be proceeded againſt without her huſband, yet the court canngt 
make a perſonal decree agai ſt her for the payment of a debt; all they can do is, to call forth her 
perional proper: y in the hands of truſtees, and to dirc& the application of it. 1 Br. Ch. Rep. 16. 
7 Atk. 68. 


(g) 2 ves. The general grounds upon which equity allows a wife to in. 


755 For ſtitute a ſuit againſt her huſband, are, where any thing is given 
nos (z) to her ſeparate uſe; or the huſband refuſeth (4) to perform 


terpoſed, the Marriage-articles; or articles (i) for a ſeparate maintenance; or 
huſband is where the wife (&), having been deſerted by her huſband, hath, 


Fontucr during his abſence; acquired: by her labour a ſeparate property, 
for the wife. Of which he hath plundered her. And it will decree a ſpecifick 
2Þ. Wms. performance of articles of ſeparation ()) at the ſuit of the wife, 
* eye though the huſband offer to take her back again, 'if it appears 
gacy vas that a perpetual teparation was intended by the parties: but not 
siven tos fo, where the ſeparation is merely (%) temporary, or there (% 
teme eoveity hath been a ſubſequent cohabitation. Nor is it any anſwer to 
with a di- 1 | } 

rection ſuch a ſuit, that the wife (e) hath been guilty even of adultery. 
„that her However, iu molt caſes, where a wife comes into equity to ſup- 
"<p: port her poſicthon independent on her huſband, it is her ment 


ſufficient Which entitles her to relief; and therefore the court will not de- 


3 cree maintenance (p) where there is full proof of elopement and 
1e - | ; 


ecutors, it adultery. 

was holden to be equivalent to the teſtator's ſaying, „ that it ſhould. be to her ſeparate uſe.” Lee . 
Prigzux, ; Br. Ch. Kep. 381. () 2 Vein. 493. () Gilb. Eq. Rep. 152. 690 Atk 275, 
(/) 3 Pr. Ch. Rep. 614. (m) 1 Vez. 17.,. and 3 Atk. 547. (n) Fle:cher v. Fletcher cited in 
3 Rr. Ch. Rep. big. (e) 3 b. Wms. 269.; and Blount v. Winter, reported in 3 P. Wms. 275 
Cox's edition. (p) 2 Atk. 96. 


Finch's Rep. Where the property of a wiſe is in the power of a court of 
Wine "xi equity, it will not part with it, unleſs the huſband make a pte 
2 P. Wms. Per fettlement, or the wife in court conſent to his recetvIing 
3 And it hath gone fo far (q) as to reſtrain him from proceeding l 
3 ir] 3 3 exfonil 
. the ſpiritual court for the wife's portion ariſing out of p 


Pyt this eſtat», becauſe that court cannot oblige him to make an adequar 
Fquity is proviſion on her. 

peri: mat o Ms 3 2 5 : «191 19 
the wife for f ſhe die in her Eufband's lifetime, though ſhe leave children, her huſband is enulit's 
her perional property, without making any proviſion ror them. Scriven v. Tapley, Ambl. 599. Pap 
v. Earl of Arge, Fonbl. notes on Eq. Ir. Bg. (7) Pr. Ch. 54%, 2 Atk. 420. Toth. 11, The 


my 


obtain an order (e) to defend à ſuit ſeparately. If a huſband is 


band. 
umed 
diſap- 
quity, 
ind is 
3 Con- 
ſhe is 
for the 
her by 
he bill 
gh the 
vill not 


y refufeth 
e an order 
» obſerved, 
urt cannot 
| forth her 
Rep. 16. 


fe to in- 
is given 
perform 
mce; or 
id, hath, 
property, 
ſpeciſick 
the wife, 
t appears 
: but not 
there (5 
anſwer t0 
| adultery. 
ty to fup- 
her merit 
l not de- 
ement and 


aſe." Lee! 
) 1 Atk 27d, 
tketcher cited i 
P. Wms. 27% 


a court of 
nake a pI: 
-ecenving !. 
-occeding l 

of perſon 
an adequat 


and is entitle* 1 
bl. 899 · Phips 
och. 111. i 


* 
bb 


he wife's conſent (a) to the payment of money to her huſband, (a) 2 Br. 
though ſhe be not perſonally preſent, being reſident abroad, may Sh: Cs. 

be given, and acted upon; but it cannot, by the rules of (6) the (bY 2 Br. 
court in ſuch caſe, be diſpenſed with, if the ſum exceed 100 Ch. Ca. 
guineas; nor will the court part with the property, even with 737: 


ſuch conſent, unleſs there be an affidavit both by huſband and * 
wife that it is not ſettled (c). 5 N 663. . 
2V ez. jun. 


38. In ex parte Higham, 2 Vez. 579., Lord Hardwicke appears to have refuſed to order the 
whole of the wife's fortune to be paid to the huſband, though the wife was in court, and defired it 
might, See alſo Blackwood v. Morris, cited in Ca. Temp. Talb. 43., to the ſame effect. But in 
Willetts v. Cay, 2 Atk. 67., the Maſter of the Rolls is reported to have ordered the wife's whole 
fortune to be paid to the huſband, though inſolvent, the wife being in court, and giving her conſent. 
As to part of her fortune, if ſhe will perſiſt in requiring it to be paid to her huſband, the court muſt 
tomply with her requeſt. Dimmock v. Atkinſon, 3 Br. Ch. Ca. 197. With the conſent of the 
wite, money left in truſt for the wife and her heirs, to be laid out in land, ordered to be paid to the 
huſband, without being inveſted in land. Pearſon v. Brereton, 3 Atk. 71. Stock ſtanding in the 
names of truſtees under a ſettlement, the dividends to be paid to the wife, or to ſuch uſes as ſhe ſhould 
from time to time, during coverture, appoint ; the principal to be transferred, after her death, to the 
kuſband, ordered, upon her conſent, to be paid, though no appointment to the huſband, Clarke v. 
Piſter, 26th March 1778, cited in 3 Br. Ch. Rep. 568. So a legacy given to a wife for her ſole uſe, - 
with a power of appointment by will, and in default of appointment, to her executors, ordered, upon 
her conſent, to be paid to her huſband. Newman v. Cartony, 24th April 1771. Lid. So of money 


{ettled in like manner. Ellis v. Atkinſon, 3 Br. Ch. Rep. 565, 


And a woman, having a ſeparate eſtate, may paſs it without 
an examination in court; and ſhe will be bound to a ſpecifick 
performance, unleſs there be any proof of -fraud or undue influ- 
ence on the part of the huſband. Lord Hardwicke (d) indeed 
ſcems to have thought, that the power of a feme covert to diſpoſe 
of her ſeparate eſtate muſt be confined to ſuch part of it as was 
perſonal; for that of her real eſtate ſhe could make no diſpoſition 
during her coverture, unleſs by fine, or unleſs ſhe had, before 
marriage, reſerved to herſelf ſuch right by way of truſt, or of a 
power over an uſez and doubted, whether a 'court of equity 
would carry into execution a bare agreement to the prejudice of 
the heir at law, But this doubt (e) is now done away; for it 
hath been ſince determined, that a court of equity will compel 
the heir to make a conveyance to the party in whoſe favour. ſuch 
an agreement was raade. And in all thoſe (/) caſes where a 
ſeme covert hath ſuch power, ſhe may exerciſe it without joining 
her truſtees, unleſs their joining is made neceſſary. 

lf a feme covert, having ſeparate property, borrows money, 
and executes a bond, or enters into a bond: conjointly with her 
huſband, as a {ſecurity for his debts, this will give a foundation to 
demand the money out of her ſeparate eſtate; and her declara- 
tons may in ſuch caſe be read in evidence againſt her. 


Allen v. 
Papworth, 

1 Vez. 163. 
Pybus v. 
Smith, 3Br. 
Ch. Rep. 
340. 

(d) Peacock 
v. Monk, 
2 Vez. 191. 


(e) Wright 
v. Cadogan, 
6 Br. P. C. 
156. Rip- 5 
pon v. Daw- 
ding. Ambl. 
565. 
(.f) Grigby 
v. Cox, 

I Vez. 517. 
Peacock v. 
Monk, 

2 Vez. 190. 
Norton v. 
Turvill, 


2 P. Wms. 
144. Hulme 


v. Tenant, 1 Br. Ch. Rep. 16. It hath been holden, too, that the ſeparate property may be applied to 


the diſcharge of a bond given. by her before marriage. 
vIlls were filed; 


In this caſe, it muſt be oblerved, that two 
the firſt againſt the wife only, in reſpect of her ſeparate property, which was diſmiſſed 3 


plaintifi then ſued out writs againſt huſband and wife; but, the huſband abſconding, ſo that he 
could not be lerved, the plaintiff proceeded to outlawry, and then filed a ſecond bill againſt the wife 


only, Briſcoe v. Kennedy, at the Rolls, 2 fſt July 1702; cited in 1 Br. Ch. Rep. 18. 


 Hawiſe charge her eſtate with the payment of her huſband's 
debts, -or apply her ſeparzte eſtate to ſuch purpoſe, and it do not 
*Ppcar to be intended by he- as a gift to him, equity will _ 

| E 


Huntingdon 
v. Hunting- 

on, 2 Vern. 
437» 1 Br. 


* 


508 Barratry. 
P.C. 1. the huſband's affets to be applied in exoneration of her eſtate; 


Pocock Ve 


rr online neg? —— I — 
— — ß r ono 
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Lee, 2 Vern. Or in re- payment of the money advanced. | 
FA 604. Tate v. Auſtin, 1P. Wms. 264. 2 Vern, 689. Parteriche v. Pawlett, 2 Atk. Clintog 
i v. Hooper, 3 Br. Ch. Rep. 201. 5 | , 5 * 
| 2 5 In equity gifts may be ſupported, between huſband and viſe, . 
M1 — 3 % though the law doth not allow the property to paſs. Such yitt : 
Fl and Calma. however muſt not be prejudicial to creditors; nor muſt they be 
i dy v. Cal- of the whole of the huſband's eſtate. a 
Wil mady, there | | 1 
1 Cited, Bletſow v. Sawyer, 1 Vern. 245. Moor v. Freeman, Bunb. 205. Mitchell v. Mitchell | 
Py Cited. Beard v. Beard, 3 Atk. 72.] * | L . * 5 
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1 , 4 
ee £ | 
WW (A) Who ſhall be ſaid to be a Barrator. e 
WW! (B) Of the Form of the Proceedings againſt ſuch an gc 
b Offender. th 
| (C) How puniſhed. 
N be 
I cal 
f of 
bf (A) Who ſhall be ſaid to be a Barrator. 
0 p | | Jur 
[Barrator, BARRATOR is deſcribed a perſon who is a common moyer, [ 
3 exciter, or maintainer of ſuits or quarrels, either in courts wa 
vitilitigetor, or in the country; and this offence conſiſting in all kinds of of | 
and is a fo- diſturbances of the peace, and the ſpreading of falſe rumours and 0 l 
i 


renſick term . . a oh. 
1 calumnies, whereby diſcord and diſquiet may grow among neigh 


the Norman. bours, it is not material whether the ſuits commenced be ina 
=O Iſland- court of record or not; or whether thoſe quarrels relate to 3 
ee e. diſputed title of poſſeſſions or not. 


Scandina- 
vian, bararta; the Anglo-Norman, baret ; and the Italian, baratta, are all words ſignifying a quarrel, 
or contention. Skene ſaith that barrators were ſimoniſts, ſo called from the Italian, barrataria, which 


fignifieth corruption in a judge, who giveth an unjuſt ſentence for money. And, with us, it may be 


. obſerved, by ſtat. 3 E. 1. c. 33. barrators are forbidden to give judgments.] Co. Lit. 368. 3. . 

11 8 Co. 36. b. Hawk. P. C. Bk. 1. c. 21. Dan. 725. 3 Inſt. 175+ | 

Wt Roll. Abr. But if a man proſecutes an infinite number of ſuits, which 

1 . are his own ſuits, againſt others, yet he ſhall not be a barrator 

1 P. C. Bk. x. by this; for if they are falſe and groundleſs, the defendants ſhall 

0 6. 21% if have coſts againſt him. 

j 1 ſoch ſuits 8 - 
i | are merely groundleſs, and brought only with a deſign to oppreſs the defendants, ſuch a man 175 
Th properly be called a barrator, as if he had ſtirred up ethers to bring theme Fide 3 Mod. 98. $ 
1 36. b. 2 Atk. 340. | | | 


Barratry, 


maintaining another in a groundleſs action, to the commencing 
whereof he was no way privy. 


to (a) one act only; for every indictment for ſuch crime mult 
charge the defendant with being communis burractator. 
A feme covert (6) cannot be indicted as a common barrator. 


2 Roll. Abr. 39. 


to conſift, as if ſhe were ſole, why ſhould ſhe not as properly be 
Bk. 2. c. 21. 


(B) Of the Form of the proceedings againſt ſuch an 


Offender. | 
NO general indictment, charging the defendant with being a 


common oppreſſor and diſturber of the peace, and ſtirrer 

up of ſtrife among neighbours, is good, without adding the 

words communis barractator, which 1s a term of art appropriated 
by the law to this purpoſe. | 

An indictment of barratry concluding cont. formam flatuti is 

good, though no ſtatute be made directly againſt it, but only for 


all : 
xc the puniſhment of it, ſuppoſing it an offence at common law. 


Alſo it hath been holden, that an indictment of this kind may 
be good, without alleging the offence at any certain place : be- 
cauſe, from the nature of the thing, conſiſting in the repetition 
of ſeveral acts, it muſt be intended to have happened in ſeveral 
places; for which cauſe it is ſaid, that a trial ought to be by a 
jury from the body of the county. _ 

It hath been reſolved, that ſuch an indictment is not good, 


n moycr ; Shy , * b 

11 8 Om concluding cont. pacem, Sc., for this is an eſſential part 
kinds of 9g > . 

de It ſeemeth to be the ſettled practice at this day, not to ſuffer 
ig neighe the proſecutor to go on in the trial of an indictment of this kind, 
he a without giving the defendant a note of the particular matters 
late to 3 which he intends to prove againſt him; for otherwiſe it will be 
impoſhble to prepare a defence againſt ſo general and uncertain a 
ine a que, charge, which may be proved by ſuch a multiplicity of different 
14a, which inſtances, 5 | 

us, oy 1 N ö 

. 68. 2. N * 

5 (C) How puniſhed: 

its, which I they are common perſons, the uſual puniſhment is by fine 
a barrato! and impriſonment, and alſo by binding them to their good be- 
dants ſhall our; but if they are of any profeſhon relating to the law, 


they may be further 


uture. 


puniſhed by being diſabled to practice for the 
bouts 


1 


eornizance of barratr 
Vide Hawk 

d 5 

339 


509 


An attorney cannot be deemed a barrator in reſpect of his Hawk. P. C. 


Bk. 1. 
Co 21. 


Alſo it ſeems clear, that no man can be a barrator in reſpect Hawk. P.C. 


Bk. 1. 

c. 21. (a) In 
reſpect to 
one or two 
acts only. 


(5) But this opinion, Serjeant Hawkins ſays, is juſtly queſtionable : for fince a 
feme covert is as capable of exciting quarrels, in frequent repetition whereof the notion of barratry ſeeme 
indictable for it? 1 Hawk. P. C. 


Mod. 288. 

Sid. 282. 
ro. Jac. 

526. 


2 Roll. Abr. 
79. Cro. 
Jac. 527. 
Cro. Car. 


340. 2 Keb. 409, 410. Cro. Eliz. 148. Hawk. P. C. Bk. 1. c. 2 


2 Keb. 410. 
Cro. El. 195. 
Latch, 194. 
Palm. 450. 
and Roll. 
Rep. 295» 
cont. ; 


Cro, Jac. 
527. 


5 Mod. 1% 
1 Hawk. 

P. C. Bk. f. 
C. 21. 

2 Atk. 340. 


Hut. 194. 
I Hawk. 

P. C. Blot. 
c. 21. Whe- 
ther juſtices 
of the peace, 
as ſuch, have 


y, without any other commiſſion, by virtue of the 34 Ed. 3. 1. ere; and 
P. C. Bk. 1. c. 21. Yelve 46. 2 Roll. Rep. 151. and 2 Hawk. P. C. Bk. 2. C. 8. 
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}Baſtardy. 


[According LL well regulated governments have laid down and ſettled 
bo — certain rules of propagation, as neceſſary to the very being 
diciura of human ſociety. Hence the ſolemnity of marriage was eſta- 


Greco bliſhed, not only as it prevents lewdneſs, but as a regulation, 


9 without which there could be no diſtinction of families, and con- 


viz. mere- ſequently no encouragement for induſtry, or foundation for ac- 
trix, fea quiring riches; the children therefore that are born in theſe ſo- 


Jula pro. Cieties, and are to enjoy any privileges by the laws, muſt be ſuch 


creatur ex AS are born according to their rules of copulation for it is ab- 
meretrice ſes ſurd that the laws ſhould give ſanction and privilege to things 


"45x i done contrary to the law, ſince that would take away the diſtinc- 


Henry Spel- tion of right and wrong, lawful and unlawful; and therefor: 
man, werbo baſtards by our law lie under ſeveral (a) diſabilities, 

baſtard, re- | 

Jects this derivation, and holds it to be a pure Saxon word, © haſtart;“ viz. impurè natut, ut ahi 
nos, upſtart dicitur bomo nowus. It is compounded of baſe, vile, or ignoble; and preonr, original 
Others, among whom is Dr. Johnſon, derive it from the Britiſh, “ baſtaerd, or © baſtardd,” a word 
compounded of bis, minime profundus, et tardd, germinatio, tarddu, germinare, pullulare, ſalire, wir 
wt fontes, 9. d. qui non a profunda et antiqua nobilitate ortum deducit, ſed qui nuper ortus eft et gerni- 
navit. The word bas, or baſe, it may be obſerved, is from the Perſick, baſt, baſy. Hickes dedyceti 
it from the Iſlandick, bu/ta; and ar, or, and ord, viz. principium, whence buſta-ord, or buſtard, arigint 
wel ortu non legitimus. Vide Davies, Cambro. Brit. Lexi., Du Freſne's Gloſſ. Jun. Etymol., and 
Hickes' Thef. | In ancient days, baſtardy was ſo diſgraceful, that to retain a baſtard in a man's houls, 
was a reflection; and the ſtain and reptoach of the parent's crime dwelt always upon the iſſue, f 
that he could not be admitted to a feudal ſervice; and therefore, when the biſhops requeſted tha 
our law ſhould be changed, in the particular of Baſtard Eignes, the ſtatute ſays, that all the 
barons and earls anſwered, and voce, nolumus leges Anglia mutare. Merton, 9. 2 Inſt. 93. [St 
notes, Co. Lit. 244. b. 245. a. 13th edit. In Germany, and with us, (who derive many of ou 
cuſtoms and political opinions from the Germans,) baſtardy was always a circumſtance of ignomity- 
But in Spain, Italy, and France, baſtards were, in many reſpects, on an equal footing with legitimate | 
children. Butler's Co. Lit. 243. b. note 2. But Sir H. Spelman tells us, (he doth not, indeed, k- 
fer to any authority,) that, among the northern nations, baſtardy was no bar to ſucceſſion ; and, 1 
ſhew that it was not conſidered by them as ignominious, he cites the letter of the Conqueror to Alia 
Count of Brittany, beginning with theſe words: 4 Ego Willelmus Rex, cognomento baſtardus 
Euſtathius alerts, that baſtards were as honourable as legitimate children about the time of. the Tris: 
war; but the paſſage in the lliad, G 281., which he refers to as eſtabliſhing this equality, evidently ſhesi 
the contrary. Perhaps there was no time, among any civilized- people, when illegitimacy was d 
reputed a diſgrace, ] (a) He is guafs nullius filius, and can be heir to no man. Doct. and Stud. Dial. 1 
c. 7. Inſt. 123. But though he cannot inherit any anceſtor, yet when he hath gotten a name of u. 
putation, be may purchaſe by it; for all ſurnames were originally acquired by reputation. Geog 
Shelly conveyed lands to the uſe of himſelf, the remainder to George Shelly his ſon; whereas in tut 
George was born of one B. in matrimony of one C., yet was reputed the ſon of George, and educate 
by him; though the boy was but fix years old, it was ruled that he ſhould take the remainder fo 
having got by reputation the name of Gurge Shelly, theſe words are a certain deſignation of the pet 
ſon to take the remainder. But if a remainder be limited to the eldeſt iſſue of F. S., whether legiv 
mate or iilegitimate, J. S. hath iſſue a baſtard, he ſhall not take this remainder z for it is not you 
J. S. as it was in the other caſe, but is in contingency, and the certain time is not defined when T 
contingency ſhail happen; for the baſtard, at his birth, does not acquire the reputation of being 1 
iſſue of J. S.; and ſince the baſtard, when firſt in being, cannot take by virtue of this limitation 
can never take it; for he cannot be underſtood to be the perſon deſigned and marked out by 12 
words, if, after his birth, it depends on the uncertainty of popular reputation, whether he ſhouts r. 
the remainder or not; and ſuch a deſignation of the perſon as contains no certainty in itſelf, ot wn 
tion to any other certain matter that may reduce it to certainty, is a void limitation. Co. Lit. 3: 


6 Co. 65. But where a remainder is limited to the eldeſt fon of Farr &., whether 3 
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zzuümate, and ſhe hath iſſue a baſtard, he ſhall take this remainder, becauſe he acquires the denomĩna- 

tion of her iflue, by being born of her body; and fo it was never uncertain who was defigned by this 

remainder. © Noy, 33. | See Metham v. Duke of Devon, 1 P. Wms. 529. Where Ld. Macclesfield 

inclined againſt ſuch a remainder ;z and ſee M. Hargrave's obſervations upon this caſe. Co. Lit. 3. b. 

note 1.] If parents are married, and afterwards divorced, this gives the iſſue the reputation of chil- 

ren; and fo doth a ſubſequent marriage of the parents. 6 Co. 65. Hughes's Abr. 363. If che 
mother diſpoſe of all her lands holden in chivalry, to her baſtard ſon, ſhe is not within the 32 H. 8. 

c. ., Which forbids the owners to diſpofe of above two-thirds of ſuch land for preferment of children 3 

for children in any law mult be intended ſuch as are lawfully begotten, Dyer, 345. Co. Lit. 123. be 

2 Roll, Abr. 785, If a man, in Lonſideration of natural affection and love, covenants to ſtand ſeiſed 

to the uſe of a baſtard, this is not god; for he is not de ſanguine patris; but it is ſaid, that a woman 
may give lands in frank marriage wich her baſtard, becauſe 1 

hath no father, but from reputation only. Dyer, 374. And. 79. 6 Co. 77. Noy, 35. A court 
of equity will not ſupply the want of a ſurrender of a copy hold eſtate in favour of a baſtard, as it will 
for a legitimate child, Preced. Chan. 475. [If a baſtard, poſſeſſed of perſonal eftate, dies inteſtate, 


| ard without wife or children, the crown is entitled to ſuch property, including leaſes or terms of years. 


The king, or other immediate lord of the fee, is alſo entitled to a real eſtate of inheritance, of which 
2 baftard dies ſeiſed, without having deviſed it, and without leaving iſſue. This is the reſult of a 
baftard's being ſuppoſed to have no other relations, no heirs, or next of kin, except thoſe ariſing from 
lis own contract of marriage, namely, his wife and progeny, But the rigorous exertion of this pre- 
rogative would, in many obvious caſes, carry the appearance of great hardſhip. It is uſual, therefore, 
to make over the royal prerogative to ſome one; not indeed quite unconditionally and gratuitouſly, but 
with the reſervation of a tenth, or other ſmall proportion of the value, both of real and perſonal eſtate. 
5b. Wms. 33. 1 Wooddef, 397, 8. Baſtards are within the ſtat. 26 Geo. 3. c. 33.z which s 


11/15 filius applies only to caſes of inheritance. 1 Term Rep. 96, ] 
Under this head we ſhall conſider, 


(A) Who are Baſtards. 


N 


* 


| (B) Where Baſtardy is to be tried, and the Rules 


concerning ſuch Trial: And herein of general and 
ſpecial Baſtardy. | 


) Of Baſtard Eigne and Mulier Puiſue 


(D) How Baſtards are to be provided for: And 


herein of the Duty and Power of Juſtices of the 
Peace. | | 


E) Murdering Baſtards. 


(A) Who are Baſtards. 


AL L perſons born out of lawful matrimony are baſtards by 45k. 3. 14. b. 

the common law; but, by the civil law, thoſe that are born 11H. 4. 82. 
gore marriage are legitimated by a ſubſequent marriage; for, 2 5* 
the civil law, all perſons adopted into a man's family were in- Roll, Abr. 
teritable and the canoniſts have allowed of this notion, becauſe 524. [1 Bl. 
ie ſubſequent marriage, they ſay, takes away the preceding 2 


1 N „ 454, 5. By 
Built, and thews a conſent from the beginning. This difference the Roman 
aeen the civil law may likewiſe be aſcribed to the power hau, it 

which the fat 


— . ſhould be 
Ap her, by the Roman law, had over his children, be- ce | 
le he was the author of their being, and had the care of their the father 


education; 


e is of the blood of the mother; but he 


22 


ezireth the conſent of parents or guardians to the marriage of perſons under age; for the rule off 
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could legiti- zucation; if therefore a child ſhould not be legitimated by 4 


mate onl wr, = 1 
3 8 marriage, the parent would not have had him under 
1 


if | 
A | f | 
fl . 1 for no man had a power over the vulgo queſiti; and 6 
all dren,” or conjequently the father would not have commanded that to which 
10 F. des he gave being; nor would the child have had the benefit of the | 
. Eubine, Parent's education; which would have cut a member from the l 
0 who, by commonwealth, c 
1 this epithet | | | | 1 
11 of “ natural,” were diſtinguiſhed from the ſpurious brood of adultery, proſtitution, and inceſt, .. g 
0 whom Fuſ/inian reluctantly grants the neceſſary aliments of life. Vide Inſt. 1. 1. 10. Pandect. l. 1, 8 
10 tit. 7. Cod. I. 1. tit. 27. Nov. 74. 89. Heinec. Elem. Jur. de Legitimatione. ] 
" All perſons born within marriage are legitimate, unleſs there 1 
0 is an apparent impoſſibility that they ſhould be generated by the WF ; 
il! huſband; for there is the {trongeſt preſumption that can be, that 53 
uy they are legitimate, becauſe the huſband hath the power and do- b 
1 minion over his wife, and therefore may by the law keep her 0 
yl by force within the bounds of duty; to which the canoniſts have d 
„ added a fanciful reafon, to wit, the huſband, having the owner. 
MA ſhip of his wife, hath the property of the fruit of her body, th 
44 though planted by another; quicungue ſemen appoſuit, marits le- fo 
9 quiritur, quia eft dominus ventris, Now the preſumption thus ſe 
10 being that it is the huſband's child, it muſt be deſtroyed by con- Fa 
WA , trary proof; and this negative, that it is not the huſband's child, 
il ; Is capable of no other proof than this only, that it muſt be ſhewn ” 
#4 ! impoſſible it ſhould be the huſband's child; if therefore the huk ſe 
Fl band be proved caſtrate, the ifſue are baſtards. | Jas 
Ln! 2 3. b. If the huſband be under the age of fourteen, the iſſue are bal. an 
Wn. ro. Ba. tards; for, before the age of puberty; generation is naturally in- the 
WH. tardy, 26. n | 
1. Ro. Abr. PO ID1Cs 
14 Baſtard, (B). 13-} 18 H. 6. 31. 34. 29 Aff. 54. Bro. Paſtardy, 36. Co. Lit. 244. [They 
1 of puberty is fixed by us, after the Roman law, at the age of fourteen. Before the time of Fuſtinias ch. 
1 puberty, in males, was judged of ex babitu corporis ; but that emperor, thinking inſpefionem habitudins adj 
Bk corporis an indecent practice, fixed its commencement immediately upon the completion of the fou. the 
teenth year. Inſt. I. 1. tit. 22. But it is abſurd to ſuppoſe that generation is phyſically impoſſible 
before the age of fourteen ; nor is it ſo concluded in the authority to which the paſſage in the | 
text refers. 1 H. 6. 3. b. What is there ſaid; (and it is, by the way, merely the ſpcech of counſel, dan 
is, that in ſuch caſe, the iſſue ſhali be baſtard, “ pur ceo que ne poit eſtre entendus par nul ley gue enfar riac 
geins cel age poit engend. 9 * 
Roll. Abr. If the huſband be not within the four ſeas during the time the 
3 58, Co. that paſſeth between the conception and birth of the child, it 153 chi] 
We 0. baſtard, This was ſettled when the king's dominions extende [ 
If the buſ- to the four ſeas only; for to paſs and re-paſs in the king's _ com 
3 ” gan, nions was poſſible, without any knowledge or proof; but to p mar 
ing che dime Out of another's dominions into the king's, without ſome knov-Wi i: c 
the wiſe ledge or proof of the matter, was ſuppoſed by the law not 1 te 
8 ſible; ſor there is no ſuch paſſage in a realm well governed w ifuc 
1 « . | 
ifue s no Out examination. and 
baſtard, becauſe the huſband was within the king's dominions. Roll. Abr. 338. ere. voy 
| x 2 | [ aſide 
Carth. 469. An order of two juſtices, which was affirmed on appeal, 4 Game 
Salk. irg, judged J. S. the reputed father of a baſtard child; the order l 7 
pl. 5. [But J. 6 | 2 5 8 e. marine 
it bath been Cited ſpecially, that Mary, the wife of Jonathan Spence, ＋ bn 
ſettled ever was delivered of a male baſtard child, and that it MR v. 
: . il E 


Baſtatdy, 
mem upon oath of, &c., that Jonathan Spence, her huſband, was 
in the king's ſervice at Cadiz in Spain, and not within the king 


of England's dominions, at the time when the ſaid child was be- 
gotten or born; and becauſe it did not appear that the huſband 


IJ 


fince Pen- 
drel's caſe, 

in 5 G. 2. 
that not only 
proof of be- 


was abſent all the time, as well as at the time of conception and 
the child's being born, the order was quaſhed. 


being the father, is admiſſible. 2 Str. 925. 3 P. Wms: 


other kind of evidence tending to prove the Wan or even improbability, of t 


ing out of the 
Kk. 4 


ingdom, 


but alſoevery \ 
he huſband's / 
1 Bl. Comm. 457. Lomax v. Holmden, | 


_ 9 Str, 940» Rex v. Inhabitants of Bedall, id . 1076. Ca. Temp. Hardw. 379.; and Andr. 8. 
AI 5. C. Goodright v. Saul, 4 Term Rep. 356, Rex v. Inhabitants of Lubbenbam, id. 251.] 
If the marriage is made null by divorce, the iſſue is illegiti- Roll. Abr. 
s there mate; as if the parties be divorced for pre- contract, conſangui- 338, 3594 
by the nity, affinity, or frigidity; for where the marriage is nullified, it yo 
e, that 3s a copulation without marriage, and conſequently the iſſue are 
and do- baſtards; and it is the ſame by our law, whether they have notice 
ep her or not of the conſanguinity, becauſe we look no further than the 
(ts have diſſolution. 
owner- If a man marry his coufin within the degrees, or his ſiſter, Roll. Abr 
r body, the iſſue got between them is not a baſtard till there be a divorce; 357: 
arits de- for though ſuch a marriage be unlawful, yet it remains good till 
on thus ſentence of divorce be pronounced, and conſequently the iſſue 
by con. muſt be eſteemed legitimate till ſuch a diſſolution. 
Ps child, f a man be divorced from one woman propter perpetuam gene- 5 Co. 98. b. 
de ſhewn randi impetentiam, and then marry another, and have iſſue by the Burie'scaſe, 
the hub lecond marriage, which continues without divorce, the iſſue are 2 
| lawful; for a man may be habilis & inhabilis diverſes temporibus, Rep. 268, 
are bal. and the ſecond marriage is not avoided by any divorce, and wy 72. 
rally in therefore ſtands good in law. pl. 366. $. C. by the name of 1% Wt! Webber, 
| [Thewp A bed-rid perfon marries a woman that 1s pregnant in his 2 Roll. Abr. 
of Jef, UM chamber, the woman is delivered twelve weeks after; the child 3 7. mo 
en bob *Gudged a baſtard, for the apparent impoſſibility of his being . 
L. 7 the father of it. = . 
aſſage in th If a woman marry grofſment, enſient it is the child of the huſ- Roll. Abr. 
h of counſd, band; for, when they teſtify their conſent by a publick mar- 388. 
ry guel en nage before the birth of the child, it is a publick acknowledg- 
| ment that the child is his, for at that time the child is one with 
the time the mother, and therefore in taking the mother he takes the 
hild, it 183 child with her. | | 
is extende If a man is married within the age of confent, and when he 7 Co. 41. 
ing's dom: comes to that age he is divorced by reaſon of his diſſent from the 1338 
but to pe marriage, and then he marries again, and hath iflue, and dies z 8 
zme knoV it cannot be averred that he cohabited with his firſt wife to avoid Jac. 186. 
v not por the divorce and diſannul the ſecond marriage, and baſtardize the 8 
erned withe iſſue, for the ecclefiaſtical courts are proper judges in this caſe ; N > 
| and when by ſentence they have declared the marriage void, it 
fe. cannot belong to the temporal courts to inquire into and ſet 
"Or ade their ſentence, for that is to take away their juriſdiction; the 
app* 75 „ [ans law if the firſt wife had been divorced cauſa pracontrattus. 
9 8 inet, If there be a ſeparation for adultery a menſd & toro, the iſſue 11 H.7. 27, 
. N. ea u dern afterwards are preſumed primd facie not to be the huſband's, 2 Koll. 
appesbe You, I. LI | unleſs 20; 359: 
the . . 


7 Co. 42. 
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Salk. 123. unleſs it appear upon proof that the huſband after ſu 


* 


P 7 _ did cohabit with his wife. 
x Wooddef, {Where parliament diſſolves a marriage for a cauſe ſubſequent 


94- In thereto, there is no neceſſary or general occaſion for reputing 


the caſe of . . 2 
adultery, a the children illegitimate.) 


elauſe is occafionally inſerted for illegitimating children born after a particular time, See Martin's 
Divorce Bill, 1793 


ch ſeparation 


Roll. Abr. If A. takes B. to wife, and has iſſue by her, and they are 

3 Hoa afterwards divorced, becauſe they were within the age of con- 

8 ſent at the time of marriage, and afterwards diſagreed; and 

| then A. takes D. to wife, by whom he hath ifſue, and dies; 
upon the ſuit of the iſſue of B. the eccleſiaſtical commiſſioners, 
upon a commiſſion directed to them, cannot inquire into the 
marriage between 4. and D. becauſe they are dead; for though 
a ſentence of divorce' may be repealed after the death of the 
parties by ſuit in the ſpiritual courts, yet no ſentence of divorce 
can paſs there after the death of the parties; for a divorce in the 
eccleſiaſtical courts, after the death of the parties, can be only 
made to baſtardize the iſſue of that marriage, which being a 
thing that concerns the inheritance, is properly cognizable in the 
temporal courts z therefore a prohibition ſhall be granted to ſtop 
their proceeding upon it. 


Palm. 9. As to the legitimation of children born after the death of the | 


* Abr. huſband, it is agreed, that the uſual time of birth is nine ſolar 


Gogolph, months and ten days; but it may be haſtened or prolonged by 
257. Stile, accident; as by hard uſage, want of ſuſtenance, &c.; becauſe 
277; the nouriſhment of the child in the womb, depends on that of 
erave's note, the mother; ſo that a child hath been allowed legitimate nine 
x Co. Lit. months and twenty days after the death of the father; but when 
123. b. the child was born eleven months after the death of the huf- 
band, and it was proved the huſband could not enjoy his wife 
within a month before his death, it was adjudged a baſtard, 
Palm.g. A lewd woman after her huſband's death, married her adul- 
Co, Lit. 3. terer, and within fix months and a day after her firſt huſband's 
death had a child; it was adjudged the firſt huſband's, becauſe 
he had the dominion of the woman at the time of her con- 
ception. 8 
21 E. 3. 3. A wife marrics immediately after her huſband's death, and 
ee hath a child nine months and eleven days after the death of 
Roll. Abr. her firſt huſbaud ; it was adjudged the ſecond huſband's, becauſe 
357. But it was born one day after the uſual time, and the uſual time * 
to prevent the only meaſure to diſcern between them: but if it be born at 
this doubt - . | 4 oubtful, 
fulneſsin the end of nine months and ten days, the father 1s 


1 ramp and ſome have ſaid, that the child may chooſe his father. 

to hinder | ; 

the wife from putting falſe children upon her deceaſed huſband, the law hath provided the writ de er 
iuſpiciendo for the huſband's heir: and if the wife be found with child, or ſuſpected to be ſo, ee 
be removed to a caſtle, and there ſafely kept till her delivery; and by this writ the heir may t = 
away from her ſecond huſband ; but it lies not for the heir apparent, who hath no intereſt in the , - 
in the life of the anceſtor, Co. Lit. 8. Roll. Abr. 357. This power of removing the relict i 
anceſtor to a caſtle, in caſe he really is, or is ſuſpected to be, with child, ſeems only to be mm 1 
the woman continues unmarried ; for if ſhe takes another huſband, and the ſheriff returns, 4 
cauſed her to be fearched by ſuch women, and found her to be enfienr, the courle ſeems to be this, ir 


iS fla frat has pon / oo 


- 
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far the huſband to enter into recognizance that ſhe ſhall not remove from the houſe where they then 
inhabit; after which a writ is to be awarded to the ſheriff, to cauſe her to be viewed every day till her 


ent gelivery, by two, at leaſt, of the ſaid women returned by him; and that three or more of them ſhall be | 
Sn preſent with her at her delivery. Cro. Jac. 685, Mo. 523. Co. Lit. 8. Cro. Eliz. 566. Reg. 227. 
8 [This writ is grantable to tenant in tail. Ex parte Aiſcough, 2 P. Wms. 591. Moſel. 291. It is 


now granted to A deviſee, whether for life, or in tail, or in fee. Ex parte Bateman, at the Rolls, 16th 
"tin's Dec. 1784. Ex parte Bellett, at the Rolls, zoth Dec. 1786. Ex parte Wailop, 4 Br. Ch. Rep. 90. 
| In Moſely, a caſe of perſonal eſtate is cited, in which the then Maſter of the Rolls, in conformity to 
the rexſon of the common law, directed, that the maſter ſhould appoint two matrons to inſpect a 

are woman. Mof. 391. 


con- | 
and 2 — 
lies; (3) Where Baſtardy is to be tried, and the Rules 
ner, WF concerning ſuch Trial: And herein of general and 
Arr ſpecial Baſtardy. 
f the ASTARDY, in relation to the ſeveral manners of its trial, Roll. Abr. 
** is diſtinguiſhed into general and ſpecial baſtardy. General 3671. Bro. 
_ Ty baſtardy is the baſtardy tried by the biſhop, which in its notion dt ray, 
Ne contains two things. 1. It ſhould not be a baſtard made legiti- 9 
ny mate by a ſubſequent marriage. 2dly, That it ſhould be a point neral baf- 
ms collateral to the original cauſe of action. - ke. 75 h 
0 ſtop court, though the parties conclude to the country, muſt direct a writ to the biſhop. Raft. Ent. nan 
| The iſſue on general baſtardy runs in this manner: Predif. J. R. dicit quod J. S. eft baſtardus & 
of the ratus fuit apud C. in com. pred. in disceſ. de W. & boc paratus eft werificare lis & modis quibus con- 
de ſolar verit ac prout curia regis. bic confideraverit & prædict. J. S. dicit quod ipſe object ione predict. præcludi 
ron Gebet quia dicit quad ipſe oft legitimus & non baſtardus & boc paratus eft verificare ubi & quomodo & 
ger 0 preut curia regis bic Bonſiderabit & prædict. J. R. ſimiliter. Raſt, Ent. 29. 279. 289. 
caule 
that of - Formerly baſtards had a way in ſuch iflues to trick themſelves Roll. Abr. 
ite nine nto legitimation, for they uſed to bring feigned actions, and get 35% 
at when ludorned witneſſes before the biſhop to prove their legitimation, 
he huſ- and then got the certificate returned of record, and after that 
his wife their legitimation could never be conteſted ; for being returned 
ed, of record, as a point adjudged by its proper judges, and re- : 
zer adul- maining among the memorials of the court, all perſons were 
\uſband's concluded by it: but this created great inconveniences, as is 
becauſe taken notice of in the preamble of the 9 H. 6. cap. 1 1., in the 
her con- cale of ſeveral perſons of quality; for the evidence of the con- 
tary parties concerned were never heard at the trial, and yet 
eath, and txcir intereſt was concluded: to remedy this inconvenience with- 
death 0 cut altering the rule of law, it was enacted, That before any 
„, becauſe wt to the biſhop, there ſhould be a proclamation made in the 
| time Þ lame court, and after that the iſſue ſhould be certified into Chan- 
e born 2 cry, where proclamation ſhould be made once in every month 
doubtful fo tiree months, and then the chancellor ſhould certify it to the 
1 court where the plea depends, and afterwards it ſhould be again 
writ de ont DO in the ſame court, that all that are concerned may go 
* he wal 4 e ordinary to make their allegations; and without theſe 
1 * cumſtances, any writ granted to the ordinary, and all proceed- 
e reli&t of the 35 thereupon, ſhall be utterly void. 
— en the ordinary certify or try baſtardy without a writ from the Roll. Abr. 
woo 45 i temporal courts, it is void; for the ſpiritual juriſdiction 363. 
. «an thefe kingdoms is derived from the king, and therefore 
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it muſt be exerciſed in the manner the king hath appointed; { 
it would be injurious if they ſhould declare legitimation where 
the rights of inheritance are ſo nearly concerned, without an ap. 

VF neceliity.” --: | | 

Roll. Abr. The certificate muſt be under the ſeal of the ordinary, and hot 

362. under the ſeal of the commiſſary only; for the command is to the 
biſhop himſelf to certify; and therefore the execution of the 
command muſt appear to be by the biſhop-in proper perſon, 

| Roll. Abr. If a man be certified baſtard, this binds perpetually, though 


dot < the perſon ſo adjudged a baſtard 18 not party to the action, for al a 
the trial of Perſons are (a) eſtopped to ſpeak againſt the memorial of any jy 4 
ſpecial ba- dicatory; becauſe the act of the publick juticatory under which WW ;, 
tarey, g any perſon lives, is his own act; and were they not thus bound, p 
de er by a there might be contradiction in certificates. 7 
verdict, unleſs he was party to the original ſuit z for no man can be bound by a judicatory from whence de 
there lies an appeal, unleſs he be capable of that appeal; for it would be a contradiction, where there is th 


an appeal ſuppoſed, to conclude a perſon that is iticapable of bringing his appeal; as all perſons who ar 
not parties to the ſuit are; and therefore, on a certificate, which is the higheſt act of that fort 


judgment, every ſtranger is concluded, but not by verdict, becauſe an attaint lies for him that is yuty v. 
to the original action. Roll. Abr. 362. . 2 


| Roll, Abr. If a man be certified baſtard, that doth not bind a ſtranger 
362. If the till returned of record, becauſe it is no judicial act till recorded g 


t b I A a A 
le in the place appointed to record ſuch tranſactions ; nor doth it = 


baſtard, and bind the party to the action till judgment thereon 3; becauſe if is | 
_ 8 avoid the action, he avoids all the conſequences of the action; 
a and therefore if the defendant be certified baſtard by the or * 


abate, yet c x as : 
the certifi- dinary, yet if the plaintiff be nonſuit, and they cannot go on t 
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— . lrcogmraninen, 


| 

| 
| cation ſtands : : » ; te ne. th a 
i : trial, the biſhop's certificate never appears of record, aud them 5 
i; in full force. ; 3 Ipir 
{ fore is not binding. S 
j Roll. Abr. If a man be certified mulier, no man is N to bi. 2 
362. tardize him, for though he may be a mulier by the ſpirits -.. 
#1 law, yet he may be a baſtard by our law; and therefore a peii 
i man, notwithſtanding the certificate, may plead the iſſue of ip 8 
cial baſtardy. Ciciun 
Bro. 76. When a writ is awarded to the biſhop to certify baſtardy, 0 0 
. +E- 3-39 is given in court to attend ſuch certification, otherwiſe the H le, 
i Raſt. 289. * . . . . + : iſh ; © the 
| ties would be without day in court, in waiting for the bie d 
1} certificate, and this would create a diſcontinuance, and ther = 
i fore the parties muſt attend the day, and not expect that i 27 
0 proceedings ſhould be revived by reſummons; though ſome but c 
! holden the contrary, becauſe the biſhop is judge, and ſo 1 tard, 
i bound to a certain day. | i fend? 
| * 4.78. Ne ungues accouple in loyal matrimony is no plea but in on "I 
ro. Baſ- and in appeal to baſtardize any perſon, baſtardy general or | on f 
tardy, 97. . | C + be vel N | 
cial muſt be pleaded ; for the matrimony is there to ve 0 Cty t 
tioned, where there is a claim under the relation of wile, x If ; 
there is more than marriage in queſtion in the point of ke tird, 
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Roll. Abr. The plea of baſtardy may be tried by the biſhop in 20 
302. perſonal, as well as real. „ | 
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If there be no biſhop, the certificate muſt be made by the Bro. 97. 


i fof guardian of the ſpiritualties, for he is to ſuſtain the office in the Bro. 98. 
an ap- In an aſſiſe the tenant makes bar as heir; the plaintiff ſays the 28 E. 4. 27, * 
tenant is a baſtard 3 the tenant ſays, he is a mulier, born at Lon- Bro. 97. 4 
. . 3 In Mortdan- 65 
nd tut dn; and prays a writ to the biſhop of London; the plaintiff ſays, gar che te- = 
to the | that he was born at L. in Surry, (the county alſo wherein the lands nant pleads i 
of the lie) and prays that it may be tried by aſhze; but this could not are | 
IN. be granted, becauſe here baſtardy was particularly pleaded, and ant; this g 
though not left at large upon the iſſue; but the certificate in this cafe ſhall be cer. \ 
; J1 f Winch ithi hoſe juriſdic- ified by the 
, for all was directed to the biſhop of Wincheſter, within whoſe jurifdic- biſhop ef the \ 
Any ji tion Surry is, becauſe where the place of birth is in diſpute, the qioceſe g 
T which trial muſt be in the place where the land lies; for where the where the g 
s bound, place of birth is controverted, it is uncertain, and fo is the fame brakes 7 
. 8 fs 
as if not alleged. | though the q 
rom whenct demandant ſays he is a mulier, born in another dioceſe ; for he may bring his proofs and evidence ta 1 
nere there i the dioceſe where the writ is brought. Bro. Baſtardy, 97. 5 


ſons who art 
that ſort 
that is put 


__— 2 v 


In an aſſize the biſhop certified directly, that the defendant Bro. Baſ- 
was a baſtard, and it was indorſed on the certificate, that A, the darch, 98. 
mother of the defendant, left her huſband for ſeven years,-in 
which time the defendant was begotten by one B., a prieft, and 


ſpiritual law, and ſuch are thoſe that are born before marriage, PRs: W. 
whoſe parents afterwards intermarry. 


ed to bal babere non debet quia dicit quod ubi prædict. W. per breve ſuum Pprædict. preſupponit & Grit. ſe fuiſſe 


ver ſus eum 


| ſtrange ſo a baſtard; but becauſe the defendant was made a baſtard in 

recorded A ine certificate, they gave no heed to the indorſement, as a thing 1 
IT doth : foreign and immaterial. | ; my 
auſe if it Special baſtardy, which is always tried by a jury in the tem- (a) The if. 1 
ie action; poral courts, is twofold : 1ſt, Where the baſtardy is the giſt of ſue is in this 5 
py the dl. the action, and the material part of the iſſue. (a) 2dly, Where — og * 
* — thoſe are baſtards by the common law that are muliers by the dicir gued TH 
an ; 7 
1C ſpifitul flum & heredem pred. T. idem W. natus fuit extra omnia ſponſalia & Loc paratus eft werificare unde * 
-refore anf petit judicium fi pred. W. ut filius & bæres prædict. T. ſeu alterius cujuſcunque, Sc. verſus eum babere 


debeat, Et prædict. W. dicit quod prædict. T. patet ſuus habuit quandam uxorem ſibi deſponſatam A. 
nemine de qua ipſe natus fuit infra ſpanſalia inter ipſum T. & A. celebrat. & werificat. unde petit ju- 
cicium, So that when the party avers the birth within eſpouſals by way of reply, he doth not offer an 


flue of ip 


— 3 
A n 


BY 


\ſtardy, uf iſſue, decauſe that were to take an iſſue too much at large; but it is neceſſary to ſet forth the manner of 1 
e the pi the birth, viz. of whom he was born, that they may go to iſſue upon a particular matter g otherwiſe, 1 
iſe t P f he that takes this plea would be put on the proof of an univerſal negative, which cannot be proved; and ; 
the bilkop then the party that objected the defect, muſt offer an iſſue in this manner: Et prædict. P. dicit ut | 
and thert pris quod predit. W. natus fuit extra omnia ſponſalia & non infra ſponſalia ut prædicł. W. ſuperius 


'& chat ff [OE de hoc ponit ſe ſuper patriam & prædict. W. fimiliter ideo, & Ce Raſt. Ent. 387. Dyer, 97. 
51. | 

I! a man receives any temporal damage by being called a baſ- Brownl. x. 
tard, and brings his action in the temporal courts, and the de- Hob. 179. 
4 tendant juſtifies that the plaintiff is a baſtard, this muſt be tried 224. 3 
it in at common law, and not by writ to the biſhop; for otherwiſe 479. Co. 

pe Ms ſuppoſe an action brought in a court which hath not a capa- Fat. 29. 

; W Uy to try the cauſe of action. | 

If it be found by an aſſiſe taken at large that a man is a baſ- Bro. Baſ- 
td, the temporal courts are judges of it, for the jury cannot be 44) 97. 
eltopped to ſpeak truth, which may fall within their own know- 
ledge; and what they find becomes the record of the temporal 
warts, and ſo within their conuzance. 
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Fitz. Abr. In an aſſize of mortdancęſter, one of the three points inquirible 
12. 2 Inſt. js, Whether the demandant be heir to J. S., the anceſtor? h 


O0. * - * 
by which caſe, if the tenant pleads he is ready to hear the recg. | 
Pa i ; 5 8 . ] 
nizance of the aſſiſe, ¶ & hoc paratus eft per afſiſam inquirere, ) he 
cannot give in evidence that the demandant is a baſtard, but he 
ought to have pleaded the ſame; for if this were given in ej. : 
dence, and not pleaded, the ſpiritual court would be ouſſel | 
of their juriſdiction, | | 
2 P | | * ' 2 C 
(C) Of Baſtard Eigne, and Mulier Puiſne, 
| S | 2 el 
Lit. Sect, Man who hath iſſue a lon by a woman before marriage, an{ i 
4g Co. £4 afterwards marrics the ſame woman, and hath iffue a ſecond | 
its . o , o * 

*+5* ſou born after marriage; the firſt of theſe is termed in law a lf 5 
tard eigne, and the ſecond a mulier. By the common lay, x 10 
hath been ſaid, ſuch bafard eigne is as incapable of inheriting, x af 
it the father and mother had never married; but yet there is oe 
caſe in which his iſſue was let into the ſucceſhon, and that vn 
by the conſent of the lord and perſon legitimate; as if upon th 1 
death of the father the heard eigne enters, and the mulier durin 0 
his whole life never diſturbs him, he cannot upon the death d fo 
the baſtard eigne enter upon his iſſue. 4 

7 Co. 44. No man can baſtardize another after his death, that wa! 5 
es Rep. maulier by the laws of holy church, and who carried the reputs = 
Brownl. 32. tion of legitimate during his life; for a man muſt be baſtardiza * 
Co. Lit. by the rules of the civil or common law: by the rules of tit 10 
33s 3 * civil law, this perſon is by ſuppoſition legitimate; and if tis ee 
Co. Lit. 245. Common law be made the judge, he cannot be baſtardized; fa mi 
() Though jt is a rule of common law, that a perſonal defect dies with tht = 
aboard © perſon, and cannot after his death be (a) objected to his ſuccein ly ca. 
rine of the that repreſents him; and this rule of law was taken from the vit 
old books, manity of the ancients, who would not allow the calumny of te 
ye maden dead; as alſo from an important reaſon of convenience, yy 
cae: An pedigrees are often derived through ſeveral perſons, concen tn 
e ee ing whom there remains little knowledge or remembrance ni 
by one Pride any thing, but only of their being; and therefore it were an f 
azaint the matter to throw on them the aſperſion of baſtardy by any fu 
earlsof Bath evidence, which cannot be confronted by oppoſite proof; an the 
and P92, it is fit to limit a time in which all proofs of baſtardy are to v. 
tague ; Pride It 18 O 11NUT A LIME in Which all proots o y wit! 
made title as diſallowed. f in a 
heir to | | 
George Duke of Albemarle, proving himſelf the ſon of one who was brother to the duke, and that dene 
duke died without iſſue; the defendant gave evidence, that Duke George had iſſue Duke WI 'T 
who conveyed to him; plaintiff gave evidence, that Duke Chriſtopher was a baſtard, begotten of ſuc eſtat 
wo:nan, who, at the time of ber marriage with the ſaid George Duke of Albemarle, was mama the 
another man, who was then, and is yet living: Upon which it was objected, That ſince Duke 61 ut 7 
and this woman lived together, as man and wife, and were now dead, the plaintiff could not be aan racte 
to baſtardize the iſſue, who was dead alſo; and who, during his whole life, was reputed and take? ſuc 
the legitimate ſon of the duke, and fo ſtiled by the duke himſelf in his deed of ſettlement, and 1 g: 
will, his ſon and beir; & guod juſrum non eft aliguem poſt mortem facere baſtardum. The court 1 Ati 
true of ſuch a baſtard as is meant by Littleton, in his caſe of baſtard eigne, and mulier priſe; ; Ciſpc 
ſuch a baſtard as is born before the eſpouſals of a father and mother, who may afterwards 9 If 
ſaid, the rule extended only to that caſe Salk. 120. Pride v. Earls of Bath, Sc. 7 W. M. 1 1 
410. S C., who tells us, that though the evidence was admitted by Holt, and Gil. Eyre, © ae d 


judges in court, the Jury were not ſatisfied with it, and gave a verdi& for the Earl of Bath, r 
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To exclude the mulier from the inheritance, there muſt not Co. Lit. 244. 
only be an uninterrupted poſſeſſion of the 3aftard eigne during his Nell. Abr. 
life, but a deſcent to his ifſue, | 624. 

If he baſtard eigne dies, leaving iſſue in ventre ſa mere, and the co. Lit. 244. 
mulier enters, and then the fon is born, the fon of the baflard eigne Hotbes, 
is for ever excluded, becauſe there was no deſcent; and ſo our: 
law in this diſagrees with the civil law, which, for the benefit 
of the infant, reputes a child in its mother's womb in the ſame 
condition as if it were born. N | | 

If the baſtard eigne enter, and die without iſſue, yet the lord by Co.Lit.244. 
eſcheat cannot claim it againſt the mulier; for there is no deſcent . 
caſt to extinguiſh his right. | 

If the mulier enters into the land after the deceaſe of the Co.Lit.244. 
baſtard, before the heir of the baſtard eigne, yet he is barred; 


for the land is caſt upon the iſſue of the baſtard immediately 


after his death, and the deſcent to him is made without any 
entry, and conſequently he is within the benefit of the rule. 
If the mulier be an infant during the poſſeſſion of the baffard Co. Lit. 244. 


| cigne, yet he is barred by the deſcent; for though no laches can 3.00. 201. 


be imputed to an infant, becauſe, not being of the age of con- 8 


ent, his permiſſion cannot be taken for a conſent; yet in ſuch cate. 

cales where time is limited by the law for pleas and actions, Pl. 374 
infants are included, unleſs ſpecially excepted ; for here their per- 
mitlion is taken for a conſent, becauſe they are ſuppoſed to con- 

{ent to the eſtabliſhed law, to which they are obliged for protec- 

tion during minority : and the law hath not thought fit to ex- 

cept, becauſe it is a publick miſchief in a very tender point, for it 

might be any man's caſe, to ſuffer by the baſtard of an anceſtor, 

and the law hath given the infants guardians to plead by; but it 


| cannot revive the evidence of legitimation, which ſo eaſily periſhes 


vith the life of the party. | 

it a man hath iſſue a ſon baftard eigne, and a daughter, being Co. Lit. 244. 
muler puiſne, and the daughter is married, the father dies, and 8 Co. 203. 
the lon enters, and dies ſeiſed; this ſhall bar the mulier, for ſhe 
might have claimed by her huſband; the ſame law if the baſffard 
ee enters, and enjoys peaceably during his life, while the 
mulier is impriſoned, or beyond ſea, or of nonſane memory; for 
the conſtant and quiet poſſeſſion of the boftard eigne, together 
With the character he had, during life, of being legitimate, ſhall, 

m a cate of ſuch nice conſequence, outweigh, at a trial, any evi- 
dence that can be brought to the contrary, 

The deſcent of ſervices, rents, or reverſions expectant upon co. Lit. 244. 
lates-tail, or for life, whereon rents are reſerved, ſhall bind 8 Co. 101. 
agen. for the enjoyment of theſe equally ſuppoſe the cha- 

"= of legitimate, as the poſſeſſion of any corporal rights; but 
2s a deſcent would not drive the party that hath right to an 
"ae for it is a contradiction in terms, that a man ſhould be 

ipollefſed of a mere right. | 
L ry voftard eigne die ſeiſed, and the ſon endow the wife, yet Co.Lit.244. 
ac deſcent takes away the right of the mulier; the baſtard eigne's 8 Co. 101. 
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entering into religion is ſuch a deſcent as takes away the right of 
the mulier. : 
29 E. 3. 38. Tenant in tail, the remainder in tail, the remainder in fee; 
N l. tenant in tail hath iſſue baſtard eigne and mulier praſne, and dies; 
Abr. 625. the baſtard entereth, and continueth his poſſeſſion, and hath iſſue, 
| and dies; the ifſue enters; the mulier dies: he in remainder ſhall 
have a formedon againſt the iſſue of the baſtard, and the continu. 
ance of the poſſeſſion of the baſtard ſhall not prejudice him; for 
the ſtatute elm. 2. lays, that the will of the donor manifeſth 
expreſſed in his gift muſt be obſerved; now the baſtard cannot 
bring himſelf within the intention of the donor : for he is neither 
the heir, nor a perſon begotten by a tenant in tail, fince, in 
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{ 
law, he is the ſon of no man; and conſequently the expreſs 
words of the ſtatute exclude him from the inheritance, which ſe 

aſide the rules of common law in this caſe. 
Co.Lit. 244. If a man hath iſſue hard eigne and mulier puiſne, the baſtard ; 
| | in the life of the father dies, leaving iſſue, and then the father 
; dies, and the ſon of the baſtard enters and dies ſeiſed, and it de- 
[ ſcends to his iſſue, the deſcent ſhall bind the mulier; for i 
| otherwiſe, it would be baſtardizing the anceſtor after one de. 
f ſcent, which is contrary to the rule. c 
| Co.Lit.244. If baſiard eigne and mulier puiſne daughters enter and occupy it f 
4 coparcenary, the law will not fuppoſe the whole in the muler, c 
1 but by a more caty- conſtruction preſume, that the mulier admit F 
b the other into the inheritance : ſo if there be baftard eigne and 
iq mulier piiiſne, and the multer enter to hunt or hawk, this dath ; 
4 not diſturb the baſtard's poſſeſſion; for a man's intention doth n 
0 always govern and denominate his actions; and in this cafe le : 
1 did not enter to claim. | 
if co. Lit. 245. If the baftard eigne enter after the deceaſe of his father, and f 
1 the king ſeiſe the land for a contempt (whereby the profits on : 
'1 are taken) without caufe, and the baſtard die, and the iſſue pt e 
jd tition, and be reſtored, he ſhall hold it againſt the mulier; id E 
1M when the king ſeiſeth land without cauſe, he ſhall only hold it a * 
11 a ſubſtitute to the poſſeſlor. | | a 
I co. lat. 244 The baſtard being empleaded ſhall have his age, for the d. . 
| | = 3. latory plea muſt be determined before the pleas in chief a f 
i 129. Come on; fo that the plea of infancy will ſtay the Juit before! th 
iN Hughes, can be inquired whether he is or is not a baſtard: alſo he ſhall k . 
| j 395+ vouched as heir to the father, for qui ſentit commodum ſentire ai th 
i & onus, | | | * 
i by 
1 . : ce 
i (D) How Baſtards are to be provided for: And n 
| herein of the Duty and Power of Juſtices of tit 0 
|: Peace. | | ch 
5 * ad 
0 (a) Afingle HY the 18 Eliz. cap. 3. it is enacted, “ That (a) two juſt 0 
e e cc of the peace, whereof one to be of the (5) quorum beer = 
| | 


good beha- ( next unto the limits where the pariſh church is, * 
| 3 | 
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Baſtardy, $21 
be pariſh the baſtard ſhall be (c) born, upon (d) examination of viour him 


« the cauſe and circumſtances, ſhall and may by their diſcretion cat is 


« take order, as well for the puniſhment of the mother, and 51 
« (e) reputed father of ſuch baſtard child, as alſo for the better have begot- 


« relief of every ſuch pariſh, in part or in all; and ſhall and 88 
« may likewiſe by like diſcretion take (F) order for the keeping Lam. 


| Lam. 122. 
« of every (g) ſuch. baſtard child, by charging ſuch mother or Com. 198. 


« reputed father with the payment of the money weekly, or other Barta; 


« ſuſtentation for the relief of ſuch child, in ſuch wiſe as they 1 0 — 


« {hall think meet and convenient; and if, after the ſame order not make 
« by them ſubſcribed under their hands, any the faid perſons, 9 w_ 


ao Bat purſuant to 
« diz. mother, or reputed father, upon notice thereof, ſhall not this Ratute, 


« for their part obſerve and perform the ſaid order, that then eue 
* every ſuch party ſo making default, in not performing the ſaid er 


a been acharge 
& order, to be committed (5) to ward to the common gaol, to the parich. 


« there to remain without bail or mainprize, except he, ſhe, or Comb. 39. 


« they ſhall put in ſufficient ſurety to perform the ſaid order, 3 
« or elſe perſonally to appear at the (7) next general ſeſſions of juſtices diſ- 


« the peace to be held in that (+) county where ſuch order ſhall N ſo 
« he taken, and alſo to (/) abide ſuch order as the ſaid juſtices of m * 


« the peace, or the major part of them, then and there ſhall der, the two 
„take in that behalf, if they then and there ſhall take any; and Juſtices of 


« that if at the ſaid ſeſſions the ſaid juſtices ſhall take no other * 
* order, then to abide and perform the order before made, as 1s of the ſame 
10 „ | county, m 
| aboy eſaid, h make the = 
order, Dalt. 44. If five juſtices make the order, it is good; for the ſtatute is not reſtrictive, but 
requires two at ieaſt. 2 Salk. 477. pl. 18. If F. S. is adjudged the father of a baſtard child, and by 
the order, it appears that the examination of the woman was by one juſtice only, though the ordering 
zart thereof is ſaid to be made by two, the court will quaſh it. Rex v. Beard, 2 Salk. 478. pl. 22+ 
| Both juſtices muſt be preſent at the ſame time and place when the woman is examined; and if the re- 
foſe to filiate, the warrant of commitment mutt be ſigned by them together. 2 Bl. Rep. 1017. An 
order of removal, however, by two juſtices, ſeparately, and in different counties, hath been adjudged not 
vid, but pvidable only by appeal to the next ſeſſions. 4 Term Rep. 596. The order muſt bear, upon 
tle face of it, that it was made on the complaint of the pariſh where the child was born. 1 Bott. 
i0edit, p. 56 1. But the complaint may be made by others as well as the pariſh. x Barnard. K. B. 
261, If a child be born in an extra-parochial plage, no order can be made. 1 Bott. 421. pl. 553-] 
We the faid juttices deth, inſtead of de; an order was quaſhed for this fault. Salk. 122. pl. 6. 
21.4. Raym. 1197. (6) One of the juſtices muſt be of the guorum. Dalt. 47. An order quaſhed, 
decauſe it did not appear that one of the juſtices was of the quorum. 2 Salk. 477. pl. 18. Sid. 2232. 
S. P. but Comb. 63. cont., and there ſaid, that this exception had been over-ruled ſeveral times; and 
ſee now 26.G. 2. c. 27., whereby orders of juſtices are not to be vacated for not expreſſing one of 
them to be of the quorum. (c) The place of birth muſt be ſet forth in the order, becauſe it may be 
born in a pariſh where the two juſtices, who made the order, had no juriſdiction; and that it may ap- 
pear that it was born in that pariſh to which the relief is ordered. Stile, 368. Dalt, 479. (d) And 
therefore, not only the mother, but likewiſe the putative father, ſhould be ſummoned to appear, and 
both parties examined before any order is made; but this, however agreeable it ſeems to natural juſtice, 
is not always praCtiſed, the juſtices being apprehenſive that ſuch warning would tend to no other uſe, 
but to make the father keep out of the way: however, it has been reſolved that ſuch ſummons is ne- 
ceſſary. Dalt. 52. * ſummons may be by a third juſtice. Ca. Temp. Hardw. 112. ; the order 
need not ſtate it. Caf. Sett. 127. The preſence of the putative father not neceſſary. Cald. 308.] An 
order made by two juſtices of the peace was quaſhed, becauſe it was made on an affidavit brought to 
them without examination of any witneſſes, Comb. 103. (e) They muſt adjudge him the father of 
the child, Sid. 363. Stile, 154. Dalt. 52. Dougl. 662. [(J) It muſt appear by the order, that the 
child was born in the pariſh to which the money is ordered to be paid. Sty. 368. ; and it mult be ſa 
2 Cald. 172. An order, deſcribing the child as chargeable to an hamlet, is bad. Cal. Sett. 
: 4. It muſt mention the ſex, and name of the child. 1 Str. 503.] An order, that the reputed 
5 . 8 pay ſo much till further order, was quaſhed; for that further order might be forty years 
O. 


129. An order, that the reputed father ſhould give ſuch ſecurity, as overſeers or chureh- ; 
Wardens ſhall th 


ink fit, is naught ; for by ſuch order the juſtices delegate their authority to others. 
20. Dalt, 47. An order to pay ſo much money a week till the child is fourteen 


$ alk. 477. pl. 
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1 Baſtardy. 


years of age, is naught ; for the juſtices have no power but to indemnify the parih 3 an that is dane 
obliging the father to maintain the child as long as it may be chargeable to the pariſh. Salk, x21, pl. 
Comb. 232. S. P. But an order for payment, till nine years old, hath been adjudged good, _ 
788. Barnard. K. B. 31. Set. & Rem. 126. pl. 17. fol. 410. An order, that the father thous 
pay fo much money a week. to the pariſh till the child was twelve years od, quaſhed ; for the father 
may take it away and maintain it himſelf. Vent. 48. 59. Sid. 223. S. P. Mod. 20. The father 
hath no fuch power, nor any right to the cuſtody of it; for, till ſeven years of * age, the child ſhall f 
with the mother for nurture. 2 Saund. 183. 1 Ventr. 210. Caf. of S. 7 Newland v. 0 
Tr. 27 Go 2. 1 Burn. Juſt. 299. 15thed. 2 Wilf. 126. 5 Term Rep. 278.] An order, that the 
father ſhould pay fo much weekly, without faying for how long, is naught ; for it ſhould be ſo long a 
It is chargeable to the pariſh. Stile, 134. S. P. 2 Keb. 575. 2 Salk. 480. pl. 31. The Juſtices 
may order the payment of a ſum in grofs, for the charges the pariſh has been already at to midyif; 
nurſe, Sc. Dalt. 47. Vent. 336. Salk. 124. pl. x. But an order, that the father ſhould Pay 45 
to the midwife, and 7s. a week until the child was able to get its living by working, was quaſded: 
2ft, Becauſe it did not appear that the pariſh procured the midwife, or were at any charge with reſpect bo 
Her ; and they have no power to order any money but for the indemnity of the pariſh. 2dly, 71 
week is exceſſive, and uncertain as to the time; for the father may, if he pleaſes, maintain it cheaper; 
and the order ſhould have been for ſo long time as it ſhall be chargeable to the pariſh. Vent. 210. Is 
order, that the father ſhould pay 2 d. a week, is too little, and unreaſonable. Sid. 363. When they 
order a ſum in grofs, they muſt ſhew for what, and the charges the pariſh hath been at. Comb, 102, 
They cannot order a ſum in groſs for putting out the child apprentice. Comb. 448. An order to ha 
fo much weekly to the overſeers of the poor for, &. is good; for, before the inſtitution of theſe, x 
might have been ordered to be paid to two or three of the inhabitants. Salk. 122. pl. 6. 214, 
Raym. 1197. The order directed, that ſecurity ſhould be given for the performance of it; and, be. 
cauſe the ſtatute directs, that the ſecurity ſhould be either to perform order, or appear at the next ſel. 
fions ; for this the order was quaſhed. 2 Show. 258. 2 Bulſt. 242. S. P. (g) If the child iz 
baſtard, and yet they judge him ſuch, an action lies againſt them. Where the huſband was fern 
years abſent beyond ſca, and they adjudged the child, which the wife had in that time, a baſtari, 
S Mod. 419. Salk. 122. pl. 5. 123. pl. 7. vide ſupra. [(b) A feme covert, and a ſoldier, may be 
committed for difobedience to an order of baſtardy; and the commitment may be, either to the com- 
won gaol, or houſe of correction. 3 Burr. 1679. 2 Term Rep. 270. 5 Term Rep. 156. But a pu- 
fon cannot be committed for refuſing to diſcover the father of a baſtard child. 1 Bott. 422. pl. 554. 
An order cannot be made for ſecurity till after contempt. 2 Ld. Raym. 858.] (i) Mutt be intended, 
that the order made by the two juſtices muſt be confirmed, or diſcharged, at the next quarter ſeſſot t 
of that part of the county where it was made, and not at the ſeſſions in the county; for that would be 
miſchievous in many counties where there are ſeveral ſeſſions in diſtin parts of the county. Dalt. G. 
Sid. 149. Muſt be the next, after notice of the order. Side. 325. [If an order of baſtardy be s 
quaſhed by the court of general quarter ſeſſions next after ſuch order, the court of K. B. will not in. [ 
tend that a court of general ſeſſions intervened. 3 Term Rep. 496.] (4) Exception was taken to 
order, that it was made ad feſſionem pacis in com. præd. and did not fay, pro com. but over-ruled, 


Vent. 37. (7) It ſeems, by the better opinions, that the juſtices in their ſeſſions, have no power to c 
malte an original order, and are only to reverſe, or affirm, the order made by the two juſtices ; but for 0 
this, vide 2 Bulſt. 342. 355. Dalt. 48, 49. Cro. Car. 337. 341. 2 Show. 132. pl. 110. Vent . 
48. 59. [It is ſettled, that the juſtices at ſeſſions have ſuch power. Dougl. 610.] But, upon the | 
the removal of the cauſe by certiorari, the court of King's Bench may either reverſe the order in whos, c 
or in part; and though they reverſe the order for irzegularity, yet will they oblige the father to give < 
ſecurity to appear at the next ſeſſions, to abide ſuch further order as ſhall then be made. Comb. 264. 8 
2 Salk. 477. pl. 20. [lt is for this reaſon, that the perſonal appearance of the defendant is required | 
on a motion to quaſh an order. 1 Bl. Rep. 198. The ſeſſions, in the cafe of an appeal, cannot com- (i 
mit for non-payment, but muſt proceed on the original order. 2 Ld. Raym. 1157. After the de. 5 
RT is diſcharged by the ſeſſions, on the merits, a new order cannot be made. 2 Ld, Rijn. . 
2423+ 
[7 The fame law prevailed in France; for, in the caſe of ſeparation between huſhand and wife, tit 1 
children under ſeven years old, were to remain with their mother, according to the cuſtom of Haus- « 
woifis, in 1283, c. 57. p. 294. And this law goes as far back as the time of the Emperor Julia: © 
for that prince informs us, in his Miſ:zpogon, that he was placed, at that age, under the care of 2 5 
| —_—y | : 
| Carth. 397. Baſtard children gain a ſettlement in the pariſh where they at 
| Boerbam born; but if a woman big with child of a baſtard, is by order 
| and Wal- oi , her lat ge 
| tham, Salk. Of two juſtices removed from the pariſh of A. to B., as her 8 
| 121. pl. 4. place of ſettlement, from which order B. appeals, but before the 4 
| n next ſeſſion ſhe is delivered of a baſtard child in B., and afterwars 
omb. 360. tes x N follow cc 
| Fidez Bulſt. the order of the two juſtices is vacated, the child muſt $010 | 


349» 350. the mother, and gains a ſettlement in A. 


Dalr. 94. 


{ S9, it a woman comes to beg as a vagrant in 2 pariſh which ſhe does not belong toy and wy 
alta 
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paſtard there, it ſhall be ſettled in the mother's own parith, if the is apprehended for her Vagrancy- 


Stat. 17 G. 2. c. 5+ 80 a baſtard born in gaol. Seſſ. Ca. V. 1. 94+; or in a 


cenced lying-in 


hoſpital, 13 Geo. 3. c- 82. $5.3 or in any houſe of induſtry, 20 Geo, 3. c. 36. C2. 3 or under a 


ſettlements ] 


[When a baſtard, having a different ſettlement from its mo- 
ther, lives with her for nurture, the pariſh where the baſtard's 
ſettlement is, muſt maintain it. | 

If the parents neglect to provide for the ſuſtenance of a baſtard 
child, the pariſh where it is born mult do it, though the juſtices 
make no order for that purpoſe. ] 

By the 7 Fac. I. cap. 4. it is enacted, „ That every lewd 
« woman which ſhall (a) have any baſtard which may be 
« (4) chargeable to the pariſh, the (c) juſtices of the peace ſhall 
commit ſuch lewd woman to the houſe of correction, there to 
« be puniſhed and ſet to hard work during the term of one 
« whole year; and if ſhe ſhall eftſoons offend (d) again, then to 
« he commited to the ſaid houſe of correction as aforeſaid, and 
« there to remain till ſhe can put in good ſureties for her good 
« behaviour not to offend again.” 


ber. Dalt. 48. (6) The child muſt be chargeable to the pariſh ;. therefore, if the father, or any 
(c) Muſt be by 
(4) But the ſhall not be puniſhed upon this part of the ſtatute, un- 
leſs ſhe were before convicted and puniſhed on the firſt, Q; If ſhe were before proceeded againſt pur- 


other, maintains it, it ſeems, ſhe is not to be puniſhed by this ſtatute. 


Vide Dalt. 46. 
two juſtices at. leaſt, Dalt. 46. 


ſuant to the ſtat, 18 Eliz. c. 3. 2 Bulſt. 348, 349. 


By the 13 & 14 Car. 2. cap. 12. par. 19., © Whereas the pu- 
tative fathers and lewd mothers of baſtard children run away 
« out of the pariſh, and ſometimes out of the county, and leave 
« the ſaid baſtard children upon the charge of the pariſh where they 
« are born, although ſuch putative father and mother have eſtates 
* ſufficient to diſcharge ſuch pariſh; it is therefore enaCted, That 
it ſhall and may be lawful for the churchwardens and overſeers 
for the poor of ſuch pariſh where any baſtard child ſhall be 
born, to take and ſeize ſo much of the goods and chattels, 
and to receive ſo much of the annual rents or profits of the 
lands of ſuch putative fathers or lewd mothers, as ſhall be or- 
* dered by any two juſtices (e) of the peace, for or towards the 
diſcharge of the pariſh, to be confirmed at the ſeſſions, for the 
bringing up and providing for ſuch baſtard child, and there- 
upon it ſhall be lawful for the ſeſſions to make an order for 
the churchwardens or overſeers of the poor of ſuch pariſh, to 
diſpoſe of the goods by ſale or otherwiſe, or ſo much of them 
tor the purpoſes aforeſaid, as the court ſhall think fit, and to 
reccive the rents and profits, or ſo much of them as ſhall be 
ordered by the ſeſſions as aforeſaid, of his or her lands.“ 

By the 6 Ges. 2. cap. 31. it is enacted, 4 That if any ſingle 
woman ſhall be delivered of a baſtard child, which ſhall be 
chargeable, or likely to become chargeable to any pariſh or 
extra-parochial place, or ſhall declare herſelf to be with child, 
and that ſuch child is likely to be born a baſtard, and to be 
chargeable to any pariſh or extra-yarochial place, and GY 

: © either 


certificate, 1 Str. 186. 2 Str. 1168. Burr. Sett. Ca. 187, 264. 650» ; ſhall follow the mother's 


Dougl. 7+9- 


N. 2. 


1 H. Bl. R 
253. s 
Dougl. 9. 


(a) The wo. 
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of ſeſßons 


to make an 
order of 
Aliation, 
though the 


woman die 


before ſuch 


application 


can be made. 


Rex v. Ra- 


venſtone, 


S Term Rep. 


373-1 


cc 


Baſtardy. 


either of ſuch caſes, on an examination to be taken in writing 


upon oath, before any one or more juſtice or juſtices of the 
peace of any county, riding, diviſion, city, liberty, or town 
corporate, wherein ſuch parith or place ſhall lie, charge an 
perſon with having gotten her with child, it ſhall and may he 
lawful to and for fuch juſtice or juſtices, upon application 
made to him or them by the overſeers of the poor of ſuch pa. 
riſh, or by any one of them, or by any ſubſtantial houſcholder 
of ſuch extra-parochial place, to iſſue out his or their warrant 
or warrants, for the immediate apprehending of ſuch perſon & 
charged as aforeſaid, and for bringing him before ſuch juſtice 
or juſtices, or before any other of his majeſty's juſtices of the 
peace of ſuch county, Sc.; and the juſtice and juſtices before 
whom ſuch perſon ſhall be brought, is and are, hereby au- 
thorized and required to commit the perſon fo charged a 
aforeſaid, to the common gaol or houſe of correction of ſuch 
county, &c., unleſs he ſhall give ſecurity to indemnify ſuch 


pariſh or place, or ſhall enter into a recognizance with ſuf. 


ficient ſurety, upon condition to appear at the next general 
quarter-ſeſſions, or general ſeſſions of the peace, to be held for 
ſuch county, &c., and to abide and perform ſuch order or 
orders, as ſhall be made in purſuance of an act paſſed in the 
18th year of Queen Elizabeth, concerning baſtards begotten 
and born out of lawful matrimony. __.. 

c Provided, That if the woman ſo charging any perſon 2 
aforeſaid ſhall happen to die, or be married, before ſhe ſhall be 


delivered, or if ſhe ſhall miſcarry of ſuch child, or ſhall appear 


not to have been with child at the time of her examination, 
then and in any of the ſaid caſes ſuch perſon ſhall be di 
charged from his recognizance at the next general quarter 
ſeſſions, or general ſeſſions of the peace to be holden for fuch 
county, c., or immediately releaſed out of cuſtody, by wat: 
rant under the hand and ſeal, or hands and ſeals, of any one or 
more juſtice or juſtices of the peace reſiding in or near the 
limits where ſuch pariſh or place ſhall lie. 


Provided alſo, That upon application made by any perſon 


a Aa 
A <6 


G\ 
* 


%. 
cc 
«c 


« priſonment in ſuch gaol or houſe of correction to hi 
“ {hall have been committed. 


who ſhall be committed to any gaol or houſe of correction i 
virtue of this act, or by any perſon on his behalf, to any ju. 
tice or juſtices reſiding in or near the limits where ſuch pariſ 
or place ſhall lie; ſuch juſtice or juſtices is and are hereby 
authorized and required to ſummon the overſeer or overlee!s 
of the poor of ſuch pariſh, or one or more of the ſubſtantia 
houſeholders of ſuch extra-parochial place, to appear before 
him or them at a time and place to be mentioned in ſuch 
ſummons, to ſhew cauſe why ſuch perſon ſhould not be di 
charged; and if no order ſhall appear to have been made n 
purſuance of the ſaid act of the 18th of Elizabeth, or with 
ſix weeks after ſuch woman ſhall have been delivered, ſy 


juſtice or juſtices ſhall and may diſcharge him from bis in 


6 Provided 
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e Provided 


te or juſtices of the peace, to {end for any woman whatſoever * 0 
« before fhe ſhall be delivered, and one month after, in order to de uns- 
« her being examined concerning her pregnancy, or ſuppoſed 
« pregnancy, or to compel any woman before ſhe ſhall be de- 
« liyered, to anſwer to any queſtions relating to her pregnancy.” 
upon pariſhes, by ſuffering the parents to eſcape 1 Black. Comm. 458. To an indictment, before the 


« Provided always, That it ſhall not be lawful for any juſtice [This pro- 
viſion ſhews 


nity of our 
laws; but it 
proves very 
frequently 
an hardſhip 


paſſing of this act, for ſecreting a woman big with an illegitimate child, ſo that ſhe could not be had 
to give evidence againſt the father, the defendant demurred: Et per Cur. Judgment for the defendant, 


for it cannot be illegitimate before born, there being always a poſſibility that it may be born in lawful . 
wedlock, 1 Str. 612. 2 Ld, Rayme 1368. ] 5 | N 


(E) Murdering Baſtards. 


Y the flat. 21 Fac. c. 27., If a woman delivered of iſſue, [Upon this 


which being born alive would be a baſtard, endeavour by 8 | 
burying, drowning, &c., by herſelf or others, ſo to conceal jy every 
its death, that it may not appear, whether born alive or not, that it is not 
it is murder, unleſs ſhe prove by one witneſs at leaſt, that it was —_— 
born dead, 3 


be drawn ſpecially, or conclude contra formam ftatuti ; for the ſtatute doth not create a new offence, 
but only makes the concealment undeniable evidence of murder. It hath -been agreed, too, that 
where a woman appears to have endeayoured to conceal the death of ſuch child, within the ftatute, 
there is no need of any proof that the child was born alive; but it ſhall be undeniably taken, that the 
child was born alive, and murdered by the mother. 2 Hawk. P. C. c. 46. § 43. But of late years, 
as this law ſeemeth to be ſomewhat ſevere, it hath been uſual, upon trials for this offence, to require 
ſome ſort of prefumptive evidence that the child was born alive, before the other conſtrained preſump- 
tion is admitted, 4 Bl. Comm. 198. It hath been adjudged, that where a woman lay in a chamber 
by herſelf, and went -to bed without pain, and waked in the night, and knocked for help, but could get 
none, and was delivered of a child, and put it in a trunk, and did not diſcover it till.the following 
night, yet ſhe was not within the ſtatute, becauſe ſhe knocked for help. Kelynge, 32. Alſo it hath 
been agreed, that if a woman confeſs herſelf with child before-hand, and afterwards be ſurpriſed and 
celivered, nobody being with her, the is not within the ſtatute, becauſe there was no intent of conceal. 


ch. Kelynge, 33. So, if it appear that ſhe hath made any the ſlighteſt proviſion for clothing the 
child. | | 


Ligamy, 


1 cauſes are properly cognizable in the ſpi- Cro. Eliz. 
A. ritual courts, and offences againſt the rights of marriage 24. Hauk. 
puniſhable by the eccleſiaſtical law: but this offence of bigamy, (This of: 
or marrying a ſecond wife, the firſt being alive, is made fe- fence is cor- 
lony by ſtatute, but the 


clergy, | 
ſignifies bein 


bigamy ; for 

| that properly 
7 8 twice married: it is more juſtly denominated polygamy, or having a plurality of wives. 
Mes, according to the canoniſts, conſiſted in marrying two virgins ſucceſhvely, one after the 
3 other, or in once marrying a widow. Such were eſteemed incapable of orders; and by a 


council of Lyons, A. D. 1274, holden under pope Gregory X. were anni privilegio —_— 


offender is not ouſted the benefit of his 7vptly called 
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v26 Bigampꝝ. 

cali nudati et coercione fori ſecularis addicti. (6 Decretal. 1. 12.) This canon was adopted and ex. 
plained in England, by ſtatute 4 E. 1. Rt. 3. c. 5., and bigamy thereupon became no uncommon coun. 
terplea to the claim of benefit of theclergy. (M. 40 E. 3. 42. M. 1 H. 4. 11. 48. M. 13 H. 4. 6, 
Staunf. P. C. 134.) The cogniſance of the plea of bigamy was declared by ſtat. 18 E. z. ft. z 
b. 2, to; belong to the court chriſtian, like that of baſtardy. But by ft. x Edw. 6. c. 12, 916. 
bigamy was declared to be no longer an impediment to the claim of clergy. See Dal. 21. Dy. 201; 
4 Bl. Comm.'163.—It may be added, as a further mark, perhaps, of the odiouſneſs of bigamy 
among the very early inhabitants of this iſland, that by the cuſtom of gavelkind, which was very ag 
tenſive, and is ſuppoſed to be a relick of the ancient Britons, (1 Inſt, 175. b.) a ſecond marriage in- 
curred a forfeiture of dower. 1 Inſt. 33. b. x Wooddeſ. 425.] 


See Obſerv. By the 1 ac. 1. cap. 11. it is enacted, “ That if any perſon 
—— cc or perſons within his majeſty's dominions of England and 
wherein yũu Wales, being married, do marry any perſon or perſons, the 


will find an “former huſband or wife being alive, that then every ſuch of. 


| e « fence ſhall be felony, and the perſon or perſons ſo offending 


of the King {hall ſuffer death as in caſes of felony; and the party and 


of Pruſſia's c parties ſo offending ſhall receive ſuch and like proceeding, trial, 


on this law, (c . - | 
Sith che > and execution, in ſuch county where ſuch perſon or perſons 


proper an- * ſhall be apprehended, as if the offence had been (a) committed 


fiver. [In 66 in ſuch county where ſuch perſon or perſons ſhall be taken or 
proſecutions g; 


Bur tis ga. © apprehended ;” But it is provided, “ That nothing in this 
Cure, a mar- ſtatute contained ſhall extend to any perſon or perſons whoſe 
xiage in (c huſband or wife ſhall be continually remaining beyond the ſeas 


25 _ c by the ſpace of ſeven years together; or whoſe huſband or 


4 Burr. * wite ſhall abſent him or herſelf the one from the other by the 


039-1 c ſpace of ſeven years together, in any parts within his majeſty's 
e « dominions, the one of them not knowing the other to be living 
if the firſt © within that time. Alſo provided, That the ſtatute ſhall not 


eee , “extend to any perſon or perſons who ſhall be at the time of 
. c ſuch marriage (6) divorced by a ſentence in the eccleſiaſtical 


Etter in *© court, or to any perſon or perſons where the former marriage 
England, „ ſhall be by ſentence in the eccleſiaſtical court declared to be 
3 in. © void and of no effect; nor to any perſon or perſons, for or by 


gifted here; “ reaſon of any former marriage had or made within (e) age ot 


but if the ( conſent. Alſo provided, That no attainder for this offence 
firſt were in 


England, fſhall make or work any corruption of blood, loſs of dower, 
and the lat- 4 or diſinheriſon of heir or heirs,” 
ter beyond | | : 
fea, it is ſaid that the party cannot be indicted, becauſe the ſecond marriage, which made the offence, 
was not within any county here. Sid. 171. But 1 Hawk. P. C. c. 34. holds, that the party may in 
the laſt caſe be indicted, and relies on the expreſs words of the ſtatute. (5) Divorces a menſa & un, 
cauſa adulterii, and ſevitie, are within the exception in the ſtatute, though the word ſeparamus, and 
not divortiamus, be made uſe of in the ſentence ; for the ſtatute being penal, ſhall be conſtrued fayout- 
ably ; and ſuch ſeparations are taken for divorces in common underſtanding, 1 Hawk. P. C. c. 3% 
3 Inſt. 89. H, P. C. 122. Kelynge, 27. Cro. Car. 461. 2, IIf a marriage be declared void 
by an ecclefiaſtical fentence, and there be an appeal to a higher ſpiritual tribunal, which, by ſuſpending 
that ſentence, is a ſuppoſed continuation. of the marriage, yet one of the parties marrying again doth 
net incur the penalties of this law, al:hough ſuch ſecond marriage is indeed unlawful. Gibſ, Cod, 
t. 22. c. 4. A ſentence in the ecclefiaſtical court in a ſuit for jactitation doth not preclude the crovn 
from proving the marriage in an indictment on this ſtatute, And admitting that ſuch a ſentence were 
fo far concluſive as to the fact of marriage, the crown may avoid the effect of the concluſion er 
Jevidence that the ſentence had been obtained by fraud and colluſion. Ducheſs of Kingſton? us, 
21 St. Tr. 262.] (c) If one of the parties only were under the age of conſent at the time of ſu 
marriage, the exception extends as well to the party above the age of conſent, as to the other; bec⸗ 
the power of diſagreeing was equal on both ſides. Roll. Abr. 340. 3 Inſt. 89. Co- Lit. * 
H. P. C. 121. Hawk. P. C. 111. [The firſt and true wife is not an admiſſible witneſs againſt x 
- huſband. - x Hale, 692. Even an affidavit by the firſt wife, to poſtpone the trial againſt the n 
on an indictment upon this ſtatute, hath been rejected. O. B. Feb. 1786. But ſee Adding. * 
+ 411. But the ſecond woman is competent to prove the marriage, for ſhe is not his wife ſo mu 


dc fade. 1 Hale, 693.] I | 
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Bills of Sale. 


Bill of ſale is a ſolemn contract under ſeal, whereby a man we. xg6. 


Fund paſſeth the right of intereſt that he hath in goods and chat- Cro. Jac. 

;, the zels: for if a man promiſe or give any chattels without valuable 370, 

ch of. WH confideration, or without delivering pofleſſion, this alters no 6 "Co. ah 
nding property, becauſe It is nudum pactum unde non oritur adtio; but if 

y and a man fell goods by deed under ſeal duly executed, this alters 

trial, the property between the parties, though there be no conſider- 

erlom ation, or no delivery of poſſeſſion, becauſe a man is eſtopped to 

mitted dexy his own deed, or affirm any thing contrary to the manifeſt 

ken cr lolemnity of contracting. | 

in this [By ſt. 26 Geo. 3. c. 60. 917. it is enacted, «That when and 3 Tem Rea. 
wo | © {0 often as the property in any ſhip or veſſel, belonging to any 406. () A 
he teas « of his majeſty's ſubjects, ſhall be transferred to any other or 3 
and or « others of his majeſty's ſubjects, in whole or in part, the certi- will 1 
- by the « ficate of the regiſtry of ſuch ſhip or veſſel (required by this act) vate it. 
ajeſty's « ſhall be truly and accurately (a) recited in words at length, in 3 


e living « the bill or other inſtrument of ſale thereof; and that otherwiſe 
hall not “ ſuch bill of fale {hall be utterly null and void to all intents and 
. time of 40 purpoles.” | 
fraſtical The deciſions upon bills of ſale having ariſen chiefly upon the 
narriage ſtatute of 13 El. c. 5., the reader is referred for zhem to tit. 
ed to be Fraud, C.] | 
for or by | 
) age of þ — — 8 
3 offence 
f dower, , p : 
Bill of Exceptions. 

the offenct | 

rty may in — 8 
Ns . c 
baramus, 0 7 : | 
_— 0 common law a writ of error lay for an error in law, appa- = fuft. 426, 
declared wot rent in the record, or for an error in fact, where either 


by ſuſpending Ferry died before judgment; yet it lay not for an error in law not 


5 Gil. on WE; in the record; and therefore, where the plaintiff or 

ade the cw. which ant, tenant or defendant, alleged any thing ore fenus, 
re "aa Was over-ruled by the judge, this could not be affigned, for 

1 n be 1115 appearing within the record, nor being an error in fact, 

time a Wh "SY and fo the party grieved was without remedy. And 

. it. « : | 

= x 5 0 as Fo ſtatute (b) Vgſm. 2., when one impleaded before (5) Fiz. rg 
he 5 ! e juſtices, alleges an exception, praying they will O ace. + 
Adding © | "> «c allow or free 


* 


528 Bill of Exceptions, 


ents of bills © allow it; and if they will not, if he that alleges the Exception 


of excep- cc o < . » o * 5 
ee writes the ſame, and requires the juſtices will put to their ſeals 


proceeding ** the juſtices ſhall ſo do; and if one will not, another ſhall; | 
thereupon, © and if, upon complaint made of the juſtices, the king cauſe | 
== quo cc the record to come before him, and the exception be not found 

323. 75. « in the roll, and the plaintiff ſhew the written exception, with 
' Brownl. © the ſeal of the juſtices thereto put, the juſtice ſhall be com- | 


pane gh c manded to appear at a certain day, either to confeſs or deny 
92 his ſeal; and if he cannot deny his ſeal, they ſhall proceed tg 
c judgment according to the exception, as it ought to be allowed 
Burr. 1692. CC or diſallowed.“ | 
_ l. In the conſtruCtion of this ſtatute, the following opinions har 
N. P. 317. been holden: ; a 
2 Inſt. 4279 That the ſtatute (a) extends to the plaintiff as well as defendant; 


(a) But it alſo to him who comes in loco tenentis, as one that prays to be vr 
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| — bo and received, or the vouchee, and in all actions whether real, per: 

6 not party to ſonal, or mixt. . | ; ; 

5 the record, as bailiff of a franchiſe, who demands conuzance. 2 Inſt. 427. 

il Bridgman [A bill of exceptions ought to be upon ſome point of las, fo 
F Shen, p. C. either in admitting or denying evidence, or a challenge, or ſon: Wi :: 
ik 120. Bull. Matter of law ariſing upon a fact not denied, in which either | 
'Y N. P. 316, party is over-ruled by the court. If ſuch bill be tendered, and * 
i the exceptions in it truly ſtated, the judges ought to ſet ther WAN 6 
i ſeals in teſtimony that ſuch exceptions were taken at the tri: 
i but if the bill contain matters falſe, or untruly ſtated, or matten WW 
5 wherein they were not over- ruled, they are not obliged to af. , 
Wl the ſeal. A bill of exceptions is not to draw the whole matte! 4, 
1 into examination again; it is only for a ſingle point, and ide p. 
5 truth of it can never be doubted after the bill is ſealed, for the . ; 
9 adverſe party is concluded from averring the contrary, or ſuppl ths 
i ing the omiſſion of it.] | | | 100 
M Sid. 84. It ſeems agreed, that no bi! of exceptions is to be allowed it * 
1 _ Henry treaſon or felony, for the words of the ſtatute are, cum aliqui 0. 
. 2 . 0 * . . » . ® & - * o . 1 . 
\ Lev. 68 implacitatur coram aliquibus juſticiariis, &c.; and if ſuch bills wer * 
3 S. C. Keb. allowed it would be attended with great inconveniency, becaui #4 
+8 * malig 7 of the many frivolous exceptions that might be put in by prison. Rep, 
if S. C. cited. ers to the delay of juſtice; beſides, in criminal caſes the judge maye 
„ Kelynge, 15. are of counſel with the priſoner, and are to ſee that juſtice 
M 8. C. re + I 
# ſolved : But done him. a | : , if t! 
. whether on indictments for offences not capital, a bill of exceptions is to be allowed, Q, & vide 2H 
5 P. C. c. 46. $1. [In 1 Leon. 5. it was allewed in an indictment for a treſpaſs; in 1 Vent. 365 «ax 
[8 an information in nature of a go warrant z in 1 Vern. 175, in an indictment for a riot; and in 0 5 man 
| Bounce, cited in Ca. Temp. Hardw. 250., it was allowed by Lord Raym. at Ni. Pri. that it mi- 4 | 

bl done in an indictment for a libel. In the Exchequer, it is allowed upon information; but thole a aber 
Ti properly civil ſuits for the king's debts : So in dewenerunts 3 but they are called the-king's a&tion! _" 
„ trover. Per Ld. Hardwicke, Ca. Temp. Hardw. 251] | Jury. 
iz *4% ; * ; 5 2 * bd ! A] 
bh Rex v. Pre-. [A bill of exceptions will not lie to the juſtices at ſeſſiomse ſhat 
j Fon, Burr hearing an appeal againſt an order of removal; for their au Am 
> Hos. $48 rity is final as to matters of fact.] judgs 


Ca, Temp. Hardw. 249 1 Barnatd, K. B. 415+ 8. C. 
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| remedy which the ſtatute in that caſe appoints. 


Bill of Cxteptions. 529 


The ſtatute extends not only to all pleas dilatory and peremp- 2 Inf. 425. 
tory, but to prayers to be received, oyer of records and deeds, — * 
Cc. alſo to challenges of jurors, and any material evidence of- Raven: 486. 
fered and over- ruled. | | But if, with 

reſpect to 


| theſe, a falſity be inſerted in the bill, the judges are not bound to ſeal it, but may return the ſpecial 


matter; for the command of the writ is conditional, gued fi ita eft tunc ſigilla vftra apponatis. Show. 
P, C. 122. 


If in a trial upon a title to a leaſe for years, the judges (though Raym. 404. 
inſiſted upon) will not direct the jury that the probate of a will is 2 
concluſive evidence, but will only tell the jury that it is good ky 
evidence z and thereupon the jury find there is no ſuch will; yet S. C. ad- 

a bill of exceptions will not liez for though the evidence be con- * . in 
culire, the jury, if they will, may run the hazard of an attaint. nter 
error of a judgment in C. B. in Ireland, which was affirmed in B. R. there; and it was ſaid, the 
proper method had been, to demur to the evidence. ide Show. P. C. 120. 122. Sc. That if the 
exigence allowed, be not believed by the jury, no bill of exceptions lies, 


If one offers to demur upon evidence, and is over-ruled, and Oro. Car. 
aſter judgment a writ of error is brought, this cannot be aſſigned 34. — "mx 
for error, but it is a proper caſe for a bill of exceptions, and the Biſhop of 
St. David's, 


; =» 8 | | Jones, 331. 
5. C. by which it appears, that a bill of exceptions was tendered and ſigned. ide 7 Mod. 53-, where 


it is ſaid, that if the judge erroneouſly over-rule a matter offered in evidence, though the tendering of a 
bill of exceptions be the moſt regular n.:thod, yet it is good cauſe of a new trial; for each party has a 
right to have his legal witneſſes heard, or evidence received by the jury. 


My Lord Coke is of opinion, that the ſtatute, notwithſtanding + 1g. 427. 
theſe words, & i forte ad querimoniam de facto juſtic. venire fac. (a) It has 
dominus rex recordum coram eo, extends not only to the Common 3 4 
Pleas, but to (a) all other courts of record, on whoſe judgments 3 erg 
; writ of error lies to the King's Bench, but alſo to the county tends even 
court, the hundred, and court-baron ; for therein, ſays he, the '9theKing's 
"Ad > likel : 1 f jud 5 8 Bench, on A 
ages are moſt likely to err; and albeit of judgments given in trial at bar, 
them 1 writ of error lieth not, but a writ of falſe judgment in the though the 
C. B., yet the caſe being in the. ſame or greater miſchief, the Proceedings 

. 5 , there are co- 
purview of this ſtatute doth extend to theſe inferior courts. ram rege. 
2 Jones, 117, 2 Lev. 237. Skin, 356. 2 Show. Rep. 147. Burr. 8. C. $1.3 but contr, 2 Show. 
Ap. 237, A till of exceptions lies upon a trial in the Excheguer, though that record cannot be re- 


| moved in B. R. but by error will be brought before other juſtices. 2 Lev. 238. 


If one of the juſtices ſets his ſeal to the bill, it is ſufficient z but = Int. 427. 
if they ail refuſe, it is a contempt in them all, for which the 57 pp 
patty 1ieved may have a writ grounded upon the ſtatute, com- 235. 8. P. 


manding them to put their ſeals, Sc. Fide Show. 


; : P. C. 116. 
bene a petition was exhibited to the lords in parliament, to oblige the judges to ſign, and there ſaid, 
nat the proper remedy againft them was an action grounded on the ſtatute, which was to be tried by a 


Jury, 
Although no time be appointed by this act when the juſtices 2 Inſt. 427. 
ſhall put their ſeals, the party muſt pray the ſame before judg- 
ment: but if they deny it, then may they be commanded after 
Juigmenit to put their ſeals, and then the putting of their feals 
= judgment ſhall be ſufficient. | FFF 

| 


1. Mm But 


530 Vill of Exceptions, Y 


Salle 288. But where a corporation- bock was offered in evidence at the 
Wright „ aſſizes to prove a member of the corporation not in poſſeſſion, 
Sharp. and refuſed, and no bill of exceptions was then tendered, nor wa 


the exception then reduced to writing; and the trial proceeded, and 
a verdict was given for the plaintiff; the court being the nen 
term moved for a bill of exceptions, it was urged for the hill 
that the law requires quad proponat exceptionem ſuam, and no time 
is appointed for the reducing it into writing, and the party is no 
grieved till a verdict is given againſt him; and the ſame memory 
that ſerves the judges for a new trial, will ſerve for a bill of ex. 
ceptions. On the other fide it was ſaid, that this practice would 
prove a great difficulty to judges and delay of juſtice; that the 
precedents and entries ſuppoſe the exception to be written down 
upon its being diſallowed, and the ſtatute ought to be conſtrued 
ſo as to prevent inconvenience : beſides, the words of the act ar 
in the preſent tenſe, and ſo is the writ formed on the act. Hil, 
Ch. Juſt., If this practice ſhould prevail, the judge would be in 
a ſtrange condition: he forgets the exception, and refuſes to {gn 
the bill, ſo an action muſt be brought : you ſhould have infiſted 
on your exception at the trial, you waive it if you acquieſce, and 
{hall not reſort back to your exception after verdict againſt you 
when, perhaps, if you had ſtood upon your exception, the pam 
had other evidence, and need not have put the cauſe on thi 
point: the ſtatute indeed appoints no time; but the nature and 
reaſon of the thing requires the exception ſhould be reduced to 
writing when taken and diſallowed, like a ſpecial verdict, or: 
demurrer to evidence; not that they need be drawn up in form, 
but the ſubſtance muſt be reduced to writing whilſt the things 
tranſacting, becaule it is become a record; ſo the motion wi 
denied. | 
Yide Lutw. When this bill is ſigned, there goes out (a) a ſcire facias to tit 
905, 06. (5) judge who ſigned it, ad cognoſcendum [criptum ; and the jen 
and 3 Bur. R Oe 1 22 4 2 
1692. Ge. Facias to the judge, and his return with the bill mult be entered 
the caſe of on the iſſue roll and made part of the record, and has a retroſpet 


e e if done at the trial; which is to be removed by writ of error. 
{a) Where the record is in the ſame court, there is no occaſion for a ſcire facias ad cognoſcend., 2 Jones 
117. 2 Lev. 237, being preſent to confeſs or deny their ſea). [ But the bill of exceptions is in . 
ture of a writ of error, and therefore cannot be determined in the court out of which the record iſſues = 
Davenport v. Tyrell, 1 Bl. Rep. 675. Searle v. Lord Barrington, 2 Str. 826. Money v. Leach | 
3 Burr. 2692. But though that court hath no juriſdiction in ſuch caſe, yet, if a ſpecial verdickt d 

found in the ſame cauſe, upon which they pronounce judgment, and that judgment be right, del 
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proceeding on the bill of exceptions will not alone be a ground for a court of error to reverſe the jv: in 
ment. Cowp.- 501. ] (% If the judge dies, a ſcire facias lies againſt his executors to, Ce. 1 in 
428. If the judge denies his ſeal, the party may prove it by witneſſes. 2 Inſt. 428. Thoyg! | 
the party grieved be dead, his heirs or executors may have error upon the bill of except , 
2 Inſt. 427. | lif 
| | | | | th: 
Vent. 366, When a bill of exceptions is allowed, the court will not ſuf of 
2 2 Lev. the party to move any thing in arreſt of judgment on the poi 5 
2 jones, 117. ON which the bill of exceptions was allowed; having given thet Z 
[1f che court opinion upon it before; for his proper redreſs is by writ of endl Var 
8 and it is preſumed that the court was ſatisfied in the point hel 
favour of the the party tendered his bill of exceptions, though argued 4 FTE? 


10 


Borough-Englih, 531 


at the that it ought to be uſed as well to prevent as to reverſe the judg- bill of ex- 

ſeſſion ent . ; | ceptions, and 
x OY are of opi- 

Or was nion, that the evidence, though not concluſive, ought to have been received, they will award a wenire 

ed, and aciat de novo. Davies v. Pierce, 2 Term Rep. 125. But where there is a bill of exceptions, the 

e next | court below will not grant a new trial on the very point contained in it. Fabrigas v. Moſtyn, 2 BL 

he bill Rep. 929-] \ 1 

no time 5 1 

y is not 

memory | 

| of ex- | it | 

acer Borough⸗Englich. 

that the . 

en down 

onſtrued 

e act are N | . OY : - : 

. Hk Orough-Engliſh is a cuſtom which prevails in certain ancient Lit. 5 165. 

3s boroughs, by virtue of which the youngeſt ſon ſhall inherit Noy, 106. 

11d bem ; . gh . It is called 

1 his father as to the lands of which he 1s ſeiſed in fee- ſimple or fee- Borough- 

2 112 tail, The (a) reaſon of this cuſtom ſeems to be, that in theſe Engliſh, be- 

i boroughs; people chiefly maintained and ſupported themſelves by eee en 

Zint 0 trade and induſtry; and the elder children being provided for out jt firſt pre- 

the — of their father's goods, and introduced into his trade in his hife- vailed in 

Ts yet time, were able to ſubſiſt of themſelves without any land provi- Englands . 

e on thus 5 Co. Lit. 

3 ſion, and therefore the lands deſcended to the youngeſt ſon, he x30. b. 

educed to being in moſt danger of being left deſtitute. ＋ 9211. 
wy 4.19. a. 

dict, or 1 (a) Others have told us, that the reaſon of this inſtitution, was, becauſe the lord demanded the firſt 

d in form night with the bride, ſo that they thought the eldeſt not legitimate. Preface to 3 Mod. Rep, [But 

3 this reaſon is rejected; for though, perhaps, fufficient to exclude the eldeſt, it would only, if taken in 

he thing its full force, convey the inheritance to the ſecond ſon, as the next worthy, and not to the youngeſt. 
n We his barbarous cuſtom, Sir W. Blackſtone thinks, never prevailed in Eng/and, though, he faith, it 

10t10 This b Blackſtone think prevailed in England, though, be ſaith 


Robinſon, however, tells us, that it prevailed here, in ſeveral manors in the northern counties, in 


1c1as to tit which a fine is now paid as a commutation for the right; though he acknowledges that the cuſtam of 


1d the ſan borough-engliſh doth not particularly obtain in thoſe manors where ſuch fine is paid. Rob. on Gawel- 

be entered lind, Appendix. It ſhould be obſerved, that in Scotland, it was the fine paid by way of commutation 
| for the exerciſe of the right, not the right itſelf, which was called marcheta ; Skene verb Marcheta. 
a retroſpec Puchan. Hiſt of Scot. lib. 7. And the fame term is well known in our law, for a fine due to the lord 
* error. on the marriage of the ſon or daughter of his villein. Co. Lit. 117. b. 140. a. Bract. lib. 2. f. 26. 


ſcend., 2 leu, more than the Merch-ed of Howel Dha, the daughter-hood, or the fine for the marriage of the daugh- 
eptions 15 * ter. Whitaker's Hiſt, of Mancheſter, vol. 1. 359. Sir W. Blackſtone deduceth the origin of this 
5 record ge cuitom from the Tartars, among whom, according to Father Duhalde, it alſo prevails. 2 Bl. Com. 85. ] 
oney v. Lech 
; — 12 [There is no difference between the law concerning copyholds 
reverſe the ju in borough-engliſh, and freeholds in borough-engliſh, as is agreed 
to, Ge. 21 in Cro. Car. 411 
428. They we 1 1 
- . If land in borough-engliſh be given to A. and his heirs for the co. Lit. 120. 


lite of B., and A. die in the life of B. leaving two ſons, the youngeſt 5 F — 
!hall be the ſpecial occupant, becauſe the heir that is repreſentative Ne” nd 
of the father, as to land of that nature, muſt be the occupant, S. P. re- 


ince the heir muſt take by deſcent, and not by purchaſe. cone {oi 
tween Bax. 


*r and Dodſwell. [2 Lev. 138. 3 Keb. 475. 486. 498. But he takes, as heir. 2 Vern. 226. 
Vaugh. 201. Robinf. Gawelkind, 97-] | 

| Dy the cuſtom of borough-engliſh, the widow ſhall have the Co. Lit. 
whale of her huſband's lands in dower, which is called her free- F ca. 
* Mm 2 ; ben!!! 


O 
writ of errdl, 
Ce point wil 
roued in 


tis 


certainly did in Scotland, (under the name of mercbeta, or marcheta, ) till aboliſhed by Malcolm 3. Mr. 


And a late ingenious writer hath thought, that the mercheta of the Scots is merely Britiſh, and nothing 
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Cro. Elis. bench; and this is given to her the better to provide for the 
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entry made by the youngeſt, enter into the land by abatement, 
and die ſeiſed, this thall not take away the entry of the youngeſt 
brother, becauſe the eldeſt ſhall be preſumed to enter to preſerve 
the eſtate in his family, which he or his heirs may ſome time or 
other, upon failure of his brother's line, happen to enjoy. 


* K 568. She younger children, with the care of whom ſhe is intruſted. 

9 Hall 8 dower of rent, common out of lands in gavelkind, borough-engliſh, &c. for theſe enſue the 
l 3 of the land. Bro. Cuſtam, 44. 58. The huſband ſhall be tznant by curteſy of borough-engli 
"i land. Vide head of Curteſy of England. | 
il Cro. Eliz. For a condition broken, the heir at common law ſhall enter, 
4 . becauſe the condition is a thing of new creation, and collateral 
1 Viide head of to the land; but when the eideit ſon enters, the youngeſt ſon ſhall 
. *Gaveltind, enjoy the land; for, by breach of the condition, he is reſtored to 

by the ancient eſtate. _ | 
1 vide head of The benefit of a warranty annexed to lands in borough-engliſt 

. Warranty. ſhall not go to the youngeit ſon. 

i Co. Lit. If a man be ſeiſed of land of the nature of borough-englif, 
5 242. and have iſſue two ſons, and die, and the eldeſt ſon, before any 
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N. Dyer, If a man ſeiſed of borough-engliſh lands make a feoffment in 
179. be fee to the uſe of himſelf and the heirs male of his body, {/ecunduy 
Jenk. Rep. : "at 5 
220. curſum communis legis, ) and die, leaving iſſue two ſons, the youngeſt, 
notwithſtanding the feoffment and theſe words, ſhall inherit thoſe 
lands. | 
Co. Lit. The law takes notice of the (a) cuſtoms of gavelkind and bo- 


175. b. rough-engliſh ; and therefore it is ſufficient to allege generally, 
I 5 c e 

0 ſuch cur. that the lands are of the cuſtom of gavelkind or borough-engliſh, 
toms as are no part thereof, but merely collateral, they muſt be ſhewn in pleading; as that the lands xt 
deviſable, Sc.; but for this vide Cro. Car. 562, 2 Sid. 154. Sid. 77 138. Lev. 80. Raum. 
77. and tit. Gavellind. [As to the ſpecial cuſtoms, ſome or them reſtrain, and others extend the 
general cuſtom. Of the firſt ſort are, 1. I he cuſtom of a manor in the duchy of C:rnval!, that 2 
eſtate in fee in the lands ſhall go to the cluckt fon ; but if in tail, the tenements ſhall deſcend to the 
heir at common law; and this was hoiden a gogd cuſtom in the caſe of Chapman and Chapman, 
March, 54. 2. In 32 E. 3. Age, 81, it is pleaded, that in the ſoke of B., if a man has fever 
ſons by one wife, the youngeſt ſhall inberit after the dcath of the father; but if he has two ſons by 
different venters, the eldeſt ſhall inherit to the father, and not the youngett ; and this cuſtom is there 
allowed good. Co. Li-. 140. b. Thoſe more ex eve than the general cuſtom, are, 1. That if the 
tenant has no ſons, but feverai brothers, his y 21nget brother ſhall inherit. Co. Lit. 110. b. 2. That 
>the youngeſt ſiſter hall inherit. Co. Lit. 140. b. For other cuſtoms in the nature of borough 
engliſh, wide tit. Dœſcent, (D.) and Co. Lit. 110. Dan. 548, 349. ; 


Salk. 243. If A. hath ifue five ſons, and the youngeſt dies in the life-time 
pl. 4. Ce- of the father, leaving iſſue a daughter, aſter which the fathe 
mens and 3 ö "Oo 23-50 Low 
Scudamore, purchaſeth lands in borough-engliſh, and dies, the daughter 6 
adjudged, the fifth ſon ſhall, jure reprafentationis, inherit thoſe lands, and 


6 Mod-120. not the fourth ſon, 
S. * ad- . 


judged. 2 Ld. Raym. 1024. S. C. 1 P. Wms. 64. S. C. 


Latwyebe v. [The youngeſt ſon, it hath been determined, ſhall have tus 
Lutugche, whole diſtributive ſhare of the perſonal eſtate of his father dying 
Ca. Temp. 721 23 | tue 
Taib. 256, inteſtate, without bringing into hotchpot an eſtate of the _ 

of borough-englſh deſcended to him from his father; for ti 


ſuch eſtate deſcended is not within the ſtatute of diſtributions, 
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':eved may, in ſuch caſe, have a writ to the juſtices, de deonerando pro rata portione. F. N. 


t), 
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PUBLICE bridges, which are of general conveniency, are, af [Therepara- 


common right, to be repaired by all the inhabitants of that tionof pub- 
county in which they lie. | lick bridges 


i WE a : was part of 
the rrin-da ncceſſitas, to which, by the ancient law, every man's eſtate was liable, vis. expeditiv contra 
bf.m, arcium conftruetio, et pontium reparatics So in the Roman law, ad infiru&icnes reparationeſgue 
iinerum et pontium, nullum genus bominum, nuilinſg. dignitatis ac wenerationis meritis, ceſſare oporte:. 


C. 11. 74. 4+] 10 E. 3. 28. Roll. Abr. 368. w#Inft. 701. 13 Co. 33. Hale, P. C. 143. Cro. | 


Car, 365, | The obligation to repair being upon all the inhabitants of a county, it follows, 
are not liable to an action, at the ſuit of an individual, for an injury 
a bridge being out of repair, 2 Term Rep. K.B., 667.] 


, that they 
ſuſtained by him in conſequence of 


But a corporation aggregate, (a) either in reſpect of a ſpecial Hale's P. c. 
tenure of certain lands, or in reſpeCt of a ſpecial preſcription z 43. Pale. 
alſo any other perſon by reaſon of ſuch a ſpecial tenure, may be ( 


be (a) A bod 
compelled to repair them. (a) Y 


politick may 
8 1 8 be bound 
der racine tenuræ, five praſcriptionis. 2 Inft. 700. 13 Co. 33. But a private perſon, though he 
y be bound rarimne tenure, is not bound ratione preſcriptioniss Vide Hawk. P. C. 221. Farefl. 
$4 95, Salk, 358. pl. 5. 3 Salk. 77. 38r. pl 3. 6 Mod. 150. If a biſhop, Sc. bath once 
ice of alms repaired a bridge, this binds not; but yet it is evidence againſt him, 
iv repair, unleſs he proves the contrary. 2 loſt. 700. | 


Any particular inhabitant or inhabitants of a county, or tenant Jones, 273. 
Ir tenants of land, chargeable with the repairs of a common op: 192. 
briͤge, may be made defendants to an indictment for not repair- why agg 307+ 
3 0 2 Mad. 198. 
ing it, and be liable to pay the whole fine aſſeſſed by the court 409. 14. 
for the default of ſuch repairs; and ſhall be put to their remedy Nm. 725. 
at law for a (6) contribution from thoſe who are bound to bear a : 5 * "a 
proportionable ſhare in the charge ; for caſes of this nature re- Salle 358, 
quie the utmoſt expedition; and bridges, being of abſolute ne- Pl. 6. 


city, are not to lie unrepaired till law-ſuits are determined. ) —2 


Rep. 268. 2 Inſt. 700. Where he may bring his bill in equity. Hard. 131. * 
if a manor, holden by the ſervice or tenure of repairing a Salk. 358. 
common bridge, comes, by the alienation of the lord, into the Pl 5. Per 
hands of ſeveral perſons, every alienee, being tenant of any 3 
parcel, either of the (c) demeſnes or ſervices, ſhall be liable to (ce) If charg- 
ine whole charges, and put to this remedy for a contribution from £9 7@rire 
the reſt; and though the lord, on ſuch alienation, agreed, that af 
5 manor, the 
tac purchaſers ſhould be exempt from the charges, yet however ancient free- 


ding ſuch agreement might be among themſelves, it ſhall not Belders and 


a . : e. copy holders 
work a general injury, by making the remedy the publick had, g po 
more ditficult than it was before. ble to con- 


not! oo 18 | | , tribute; for 

bart of the manor but the demeſnes and ſervices ; but thoſe, who have any part of the de- 
and by purchaſe, mult contribute. Hard. 141. per Cur. . 2 Ld. Raym. 792- $04. [A tenant 
1 01 4 houſe adjoining to a common bridge, is compellable, in ieſpect of his poſieon, to. repair 


P he, fo C 1 * 7 ; . * . * - 0 * ” 
de, lo as the publick ſuſtain no injury by it; though he is not bound to repair as to his land- 


gd. 2 Id. m. 88 56.J 
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Salk. 358. So if a manor ſubject to ſuch charge comes into the hands of 
pl. 5. the crown, yet the duty upon it continues; and any perſon 
Per Cur 8 y * 7 P 
© claiming afterwards under the crown, the whole manor, or any 
part thereof, ſhall be liable to an indictment or information, for 
want of due repairs. | 
1 Hawk. If part of a bridge he within a franchiſe, thoſe of the fran- 
P.C. c. 77. chiſe may be charged with the repairs for ſo much; alſo, by x 
=s 384. {pecial tenure, a man may be charged with the repairs of one 
part of a bridge, and the inhabitants of the county are to repair 


the reſt. | ne 
1 Hawk. It hath been reſolved, that it is not ſufficient for the defendants 
. . 77: to an indictment for not repairing a bridge, to excuſe them. 


Poph. 192. ſelves by ſhewing that ghey are not bound either to repair the 
whole, or any part of the bridge, without ſhewing what other 
perſon is bound to repair the ſame ; and it is ſaid, that in ſuch 
caſe the whole charge ſhall be laid upon ſuch defendants, by 
reaſon of their ill plea. 


Hawk. P. C. It is ſaid, that where ſuch defendants plead that A. B. oupht 


3 s. to repair the bridge mentioned in the indictment, and take a tn. 
2 Lev. 12. verſe to the charge againſt themſelves; the attorney-general, in 


[An in- this ſpecial caſe, may take a traverſe upon a traverſe, and inſiſt 


dietment for that the defendants are bound to the repairs, and traverſe the 
not repairing 


a bridge, charge alleged againſt A. B, and that an iflue ought to be taken 
muſt ſhew of ſuch ſecond traverſe ; and that the attorney-general may after- 


rs orig wards ſurmiſe that the defendants are bound to repair it, and 
U 


whether for that the whole matter ſhall be tried by an indifferent jury. 
carts and carriages, or for horſes, or for footmen only. 2 Ld. Raym. 1175. Where the obligation to 
repair ariſeth from the tenure of certain lands, the indictment muſt ſtate where thoſe lands lie 
2 H. H. P. C. 181.4 


43 AMT. pl. It ſeems clear that thoſe who are bound to repair ſuch bridges, 


by Ls IR muſt make them of ſuch height and ſtrength as ſhall be anſwer 


WAS I able for the courſe of the water, whether it continues in the old 
Courts, pl. channel, or makes a new one; and that they are not po 


22. 20. 95 . 3 
8 4. 28 treſpaſſers for entering on any adjoining land for ſuch purpoſt, 


Hawk.P.C. Or for laying on the materials requiſite for ſuch repairs. 
. 8. 5 f oo 
6 Mod. zo). No inhabitant of a county ought to be a juror for the trial of 


(a) He is an iſſue, whether the county be bound to ſuch repairs or not; 
made ſo by | 


1 Ann. ft. 1. but it is ſaid, that he may be a good witneſs (a). | 
c. 18. § 13. Upon a ſuggeſtion on the record, that the queſtion was between the Citizens of Norwiid 
and the Inhabitants of the County of N-rfo/k ; and they being intereſted, there could be no indiffer! 
trial had there; the court awarded the werire for the trial of an information for not repairing a bric 
within the boundaries of the county of the city of Norvich into Suffolk. And the trial in Suffolk wa 
ruled to be proper, by three Juſtices, againſt Forteſcue, J.; though the defendants had pleaded only th 
general iſſue. Str. 177. And if the juſtices are all intereſted, the trial ſhall be in the next com 
2 Burr, 8 59. If the boundaries of a city are enlarged by letters patent, the obligation to repair bridge 
upon the newly annexed lands, paſſeth with thoſe lands. Str. 177.] 


2 Inſt. 201. No man can be compelled to build or contribute to the chargs 
Carth. 193- of building any new bridge, without an act of parliament; 7 


6 M d. „ . « P 

By — abeokg can the inhabitants of the whole county, by their own author\) 
cbarto, Change a bridge or highway from one place to another. 

C. 15.5 no : : 


town or freeman ſhall be diſtraĩned to make bridges niſi cb antiquo & de jure facere conſucvo n, 
which, vide exp. ained, 2 Inſt, 29. ſi 


; Bridges. | . 535 
If a man makes a bridge for the common good of the king's 2 laſt. 207. 


od — — 5 - Roll. Abr. 
ſubjects, he is not bound to repair it. 368. If a 


private perſon builds a bridge, which afterwards becomes a public conveniency, the inhabicants of the 
county are bound to repair it. Salk. 359. pl. 7. 6 Mod. 307. 


[Where an owner of a mill cut a channel to it acroſs the high- Roll. Abr. 
way, and threw a bridge over that part of the highway which yu pl. 2. 
was ſo cut through; which bridge was uſed as a publick bridge: b rib 
it was adjudged, that the repair of it 1 upon him. But where B. 2. 
a townſhip that were bound to repair a foot- bridge, pulled down 5 Burr. 
that bridge, and built another for horſes and carriages in a differ- 2 Ul. Rep. 
ent and more commodious part of the river; and this bridge be- 685. 
came afterwards of general publick utility; it was holden that the 
county, and not the townſhip, ought to repair it. In this latter 
caſe, beſides that the bridge was of a different kind, and in a dif 
ferent ſituation, from that which the townſhip were originally 
charged with the repair of, it did not appear that they derived 
any greater or other advantage irom it, than the publick at large: 
but in the former caſe, the bridge was erected in conſequence of 
the new cut which the owner of the mill had made, which cut 
was a publick nuiſance, and was merely for the particular accom- 
modation of his mill, ſo that he received benefit from the bridge 
beyond that which the publick enjoyed by it. This diſtinction 
was made by Lord Kenyon, in the caſe of the King v. the In- summes 
habitants of Glamorganſhire, —To an indictment againſt the county afſizes at 
lor not repairing a bridge, they pleaded that it had been built by _ Via 
a Mr. Mackvorth for his private accommodation, in order to lead 
to his tin-mines; and that the preſent proprietor of thoſe mines 
ſtill made uſe of it for that purpoſe. But as there was no evi- 
dence that the Mackworth family had done any thing which 
induced the neceſſity of erecting that bridge; and as it was be- 
come of publick utility; the learned judge ruled, that the county 
vas bound to repair it, notwithſtanding that it ſtill continued 
to be a benefit to the preſent proprietors of the mines. 

Juitices at ſeſſions cannot make an order for the repair of a, Salk. 3594 
bridge, but mult proceed by indictment. | pl. 7. | 
Nor can they make an aſſeſſment upon a hundred, for re- vin, Abr. 
imburſing two of the inhabitants the expences they incur, by tit. Bridges, 
being diſtrained to appear and defend an indictment for not re- (B). Pl. 38. 
paring a bridge within the hundred.) | 

By the 22 H. 8. c. 5% 1 juſtices of peace in every ſhire, (4) Unlefs 


in Sf " : 2 or borough, or (a) four of them, whereof one to be een 
leaded 0 90 t . * - 8 3 of the peace 
9 he quorum, may inquire and determine, in their general er” a 


"repair bia : leſions, of annoyances of bridges broken in the (5) highways, ty or town, 
8 and make ſuch proceſs and pains on every preſentment, againſt Ge. be four 
the charge the perſons charged, &c., as the King's Bench is uſed to do, number 


: 5 At : E and one of 
ment; 9 or as it hall ſeem by their diſcretions to be neceſſary and con- them of the 
| authorih Wi © venient. “ - — 
| | they nave no 
. Tanner of juriſdiction by virtue of this ſtatute. 2 Inſt. 701, 702. But it is ſaid, that the juſtices of 


ine peace of the 
of juttices, 
Wiin ſuch 


county, in which ſuch town, being not a county of itſelf, and wanting ſuch a number 
ſhall lie, may, by virtue of this clauſe of the ſtatute, determine all annoyances of bridges 
town, Sc. if it be knawa what perſons in certain are bound to repair the ſame z but if it 
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536 Bridges. 

de not known, it feems that ſuch annoyances are left to the remedy of the common law; becauſe the 
clauſe, which in ſuch caſe authoriſes the juſtices of the peace to tax all the inhabitants, ſeems, ex. 
preſsly, to confine the power of taxing the inhabitants of ſuch town to their own juſtices, 2 Inſt, 70 
Hawk. P. C. c. 77. 815. (5) This ſtatute extends to bridges in the highways only. 6 Mod. 255, 
256. Salk. 359. pl. 8. 2 Ld. Raym. 1174. But juſtices of peace are faid to have jurifdifich 


over nuiſances to other common bridges, by virtue of 1 Eliz. c. 3, and the general words of the fh. 
tute of Ed. 3. c. 10. Vide 2 Hawk. P. C. c. 8. § 39. 


(a) It hath e And where it cannot be known who ought to make ſuch 
b en queſti- « bridges decayed, they ſhall be made by the inhabitants of the 


eee © beg ec ſhire, city, or town (a) corporate wherein they ſhall be; and 


rough which © if part ſhall be in one ſhire, Oc. and part in another, the in. 
<4 1 habitants of each ſhall repair and make ſuch part as lies within 
r. -wn („ their reſpective limits.“ 


limits, be not liable to contribute to the repairs of a county bridge. 1 Hawk. P. C. c. 77, d 19, 
V ide Skin. 254. pl. 2. 


(5) Viz c And for ſpeedy reformation of ſuch bridges, the juſtices a 
e eee cc peace of ſuch ſhire or town, or four of them, whereof one 
e i « to be of the quorum, may call before them either the con. 


houſeholder 6“ ſtables, or elle two of the moſt honeſt inhabitants of erer 


living in the cc town and pariſh, and with the aſſent of the ſaid conſtables or 
county, and 


each occu- © inhabitants, may (5) tax every inhabitant within their limits 
pier of land «& in ſuch ſums as may be thought convenient; and ſhall cauſe 


— ing te cc the names and ſums of each perſon to be written on a roll in 
9 


whether he . dented, and ſhall have power to make two collectors of even 


dwell in 8 « hundred for the collection of ſuch tax; which collectors re. 
or not; an 


ar ger le & ceiving one part of the roll indented, under the ſeals of the 
ſuch houſe- „ juſtices, ſhall have power to collect all the ſums therein con- 


Holder "ot &« tained, and to diſtrain thoſe who fhajl refuſe to pay; and the 
occupier be 


a body po. fame Juſtices, or four of them, may alſo name two ſurveyors 
litick or na- c who ſhall ſee every ſuch decayed bridge repaired from time to 


ural; and 5 . 5 ; 
ow 5 ne «© time, to whom the ſaid collectors ſhall pay the ſaid ſums by 


claim an ex. them received; and the collectors and ſurveyors, and thet 
ception by a © executors, {hall ſrom time to time make a true account to the 


— « juſtices, or four of them, whereof one of the quorum, of ther 


2 Inſt. 703, « receipts, payments, and expences; and if any of them ſhal 
704. Keb. „ refuſe that to do, the ſame juſtices, or four of them, mi 


Tris m_ „„ make proceſſes againſt them by attachment, under their ſeals 


thod of tax. © returnable at the general ſeſſions; and, if they appear, Mi 
ing, and © compel them to account, or elſe, on their refuſal, may comm: 


raifing mo- cc them grouſque.” | 
ney taxed, | 


ſeems altered by 1 Ann. flat. 1. c. 18, quod vide. 


No money « And it is further enacted, That where the bridge is 0 


33 cc ſhire, and the perſon bound to amendd it in another, or whett 
— rp.ir of © the bridge is in a town corporate, and the perſon bound to 1 
bridges « pair it out of it, the juſtices of ſuch ihire or town corpore 
eee een « may enquire and determine all ſuch annoyances within i 
ef the grand „ limits; and on a preſentment may make proceſs againſt Ju 
Jury. « perſons; and do further in every behalf, in every ſuch ca” 

| * * « they might do by the ſaid act, in caſe that ſuch perions mw 

Juſtices of - “ in the ſame ſhire, Sc. and all Gherifls and bailiffs of 27 


aule the 
ems, ex. 
aſt, 704, 
lod. 255, 
riſdiftion 
f the &+- 
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e; and 
the in- 
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Bridges, 


« Provided, That nothing in this act ſhall be prejudicial to 


« the liberties of the five ports; but that the warden, mayors, 
« hailiffs, and ſurats of the ſame ports, may enquire and deter- 
« mine all annoyances of bridges therein, and make ſuch proceſs, 


« (9c, as the juitices of peace may do in other places, by virtue 
« of the ſaid act.“ 


« And it is further enacted, That the ſaid juſtices, &. may 


allow ſuch reaſonable coſts and charges to the faid ſurveyors 
« and collectors, as by their diſcretion ſhall be thought con- 


« yenient.” 


« And it is further enaCted, That ſuch parts of highways as 


« lie next adjoining to the ends of bridges by the ſpace of 300 
« feet, ſhall be amended as often as necd ſhall require; and that 
« the juſtices, or four of them, whereof one of the guorum, 
within their ſeveral limits, may enquire and determine in their 
general ſeſſions all annoyances therein, and do in every thing 
« concerning the ſame, in as ample a manner as they may do for 


« making and repairing bridges.“ 

[By ſtat. 1 Ann. /zf. 1. c. 18. The act of 22 Hen. 8. c. 5. is 
confirmed, except where altered by this act. 

By 5 2. Juſtices at their general or quarter ſeſſions have power 
upon preſentment (a) that any bridge is out of repair within their 
commiſſions, which by them ought to be repaired, to lay (5) ſuch 
ſum on every pariſh as it hath uſually been aſſeſſed at towards 
the repair of ſuch bridge, which ſhall be levied by the conſtables 
of each pariſh or ſuch other perſons as the juſtices ſhall appoint, 


and by them in fix days after the receipt thereof paid to the high 


conſtables, who are to pay it over in ten days to the perſons ap- 
pointed by the ſeſſions to be treaſurers.—On non-payment in 
1 days after demand, the money to be levied by diſtreſs and 
ale, | 


but it is not neceſſary that the jury ſhould preſent by whom the bridge ought to be repai 
235. (5) A general rate by the ſeſſions on the ſeveral pariſhes, &c. with orders to 
wardens, c. to aſſeſs the inhabitants, is ſfuficieat. Id. 101. 


3. Conſtables neglecting to aſſeſs, collect, or pay the money, 
to forfeit forty ſhillings, and treaſurers paying any money but by 
order of Juſtices at ſeſſions, to forfeit five pounds. 

) 4. Fines impoſed upon preſentments or indictments not to be 
turned into the Exchequer, but to be paid to the treaſurers, 
and applied towards the building or repairing of the bridges. 

$5. All matters concerning the repair of bridges to be deter- 
mined in the county where they lie, and not elſewhere; and no 
prelentment or indictment for non-repair of bridges. and the 

$1Ways at the end thereof, to be removed by certiorari (c). 
repair; 
af 5 K W. 4 


96. Juſtices 


may pur- 
chaſe ade 


(a) The 
bridge to be 
repaired 
muſt be 
ſtated in the 
preſentment 
to be a pub- 
lick bridge, 
and out of 
repair; and 
this muſt 
appear upon 
the face of 
the order of 
aſſeſſment; 


red. Andr. 


the church- 


(c) This act 
extends only 
to bridges 
which the 
county is 
bound ta 


for where a private perſon, or a pariſh, is charged, and the right will come in queſtion, the ſtat. 
M. C. 11. hath allowed the granting of a certierari. 2 Str. 900. 1 Barnard. 445. 
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« ſhall ſerve ſuch proceſs, on pain to make ſuch fine as ſhall be the peace 
60 ſet by the ſaid juſtices.“ | 


joining grounds for enlarging bridges. As to ſtatutes relative to particular bridges, ſee the T to 
the Statutes, title Bridges. ables 
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Bridges. 


F 6. Juſtices to allow a ſum not exceeding 3 d. in the pound te 
perſons concerned in the execution of this act. | 

$ 7. Perſons proſecuted for any thing done by them under 

this act to plead the general iſſue, and give this act, and the ad 

of 22 H. 8. c. 5., and the ſpecial matter in evidence; and upon 
the plaintiff being nonſuited, or having a verdict againft him, o 
have double coſts. | | IE 

$ 8. This act not to diſcharge particular perſons, eſtates, or 
places heretofore liable to the repairs of any bridge. 

$9. All forfeitures and penalties incurred by this act to be 
applied towards repairs, | 
$13. In all informations or. indictments the evidence of the 
inhabitants of the town or county in which decayed bridges or 
highways lie, ſhall be admitted. 

By 12 G. 2. c. 29. H 13., No part of the county rate to be 
levied by that act ſhall be applied to the repair of any bridges, 8 


but upon preſentment of the grand jury. | be 
(a) Where By 14. Juſtices (a) at their general or quarter ſeſſions may con- 8 
e opal tract for the repairs of bridges for any term not exceeding ſeven la 
appointed a yearn, the contractor giving ſecurity for the due performance of en 
committee his contract, and the juſtices giving notice at their ſeſſions of ax 
OR” their intention of entering into ſuch contract. The contract to 90 
ſpect the be made at the loweſt price propoſed, and when agreed to, to be | 4 


fate of a entered, together with all orders relating thereto, in a book to be 
bridge and kept by the clerk of the peace, &c., who ſhall keep it among the 
to make any records of the county, &'c., to be open to the inſpection of any { 
contract for of the juſtices within the limits of their commiſſions, and by per- 


repairing or 5 | 
re-building, ſons employed under this act, without fee or reward. 


to be executed by the clerk of the peace on behalf of the county; and afterwards made an order adopt- i 
ing a contract for re-building, propoſed by the committee, and directed to be prepared by the clerk a 
the peace; which contract was thereupon executed by the clerk of the peace; and the juſtices, at a ſub- | 0 
fequent ſeſſions, confirmed all the reſolutions of the committee: the acts of the committee, ſo con- 
firmed, were the acts of the ſeſſions, and the authority given to the committee, and ſo exerciſed by ([ 


them, was not ſuch a delegation of power by the ſeſſions as invalidated their order. 5 Term Rep. 
279» N 
(5) This By 14 G. 2. c. 33. Juſtices at their general or general quartet (F 


power of  ſefſions are empowered to purchaſe lands (5) near to any count (F 
Lads, eg bridge, for the purpoſe of enlarging or rebuilding ſuch bridge, not 
pliedly gives exceeding one acre for each bridge, which land ſhall be paid for U 


the power of out of the monies raiſed by the county rate under the 12 C. 2, 
altering the 


rofition of by the county treaſurer thereto authoriſed by order under tht 
the bridge to hands and ſeals of the majority of the juſtices at ſeſſions, ant 
* ſhall be conveyed to ſuch perſon or perſons as the majority of tit 
the publick. ſaid juſtices at ſuch ſeſſions ſhall appoint, in truſt for the er. 


> larging or rebuilding of the reſpective bridges.} 
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und to | 
_ Burglary. 
he act 
d upon 
um, to | | 
URGLARY is a felony at the common law, in breaking H. p. c. 80. 
tes, or D and entering the manſion-houſe of another, or a church, or 3 8 
| the walls or gates of a walled town, in the night, with an intent , P? 
| to be to commit ſome felony, whether ſuch felonious intention be ex- e. 99. 
ecuted or not. Crom. 3x. 
of the | 22 Aff, pl. 
9;- 1 Hawk. P. C. c. 38. [4 Bl. Com. 223. Burg/atores, or burgatores, were ſo called, according to 
does or dir H. Spelman, gucd dum alit per compos latrocinantur eminis, bi burgos pertinacids effringunt, et depræ- 
dantur, And, in the opinion of the ſame writer, the word burglaria was brought here by the Nor- 
1 de mans, for he doth not find it among the Saxons. The crime, however, is noticed in our earlieſt laws, 
4 to under the names of hupbnrec, and hamrocne, and was puniſhable with death. Vide LL. Canuti, 
bridges, cap. 61, & Hen. 1. c. 13.—The deſcription of the -offence hath varied at different times, and hath 
been much larger than it is at preſent : nor doth the circumſtance of time, which is now of its very 
ellence, ſeem to have been formerly much, if at all, attended to; its malignity, for many centuries, 
nay con- being ſuppoſed to conſiſt merely in the invaſion on the right of habitation, of which the law of Eng- 
Ng ſeyen land hath always had fo tender a regard. It doth not appear, at leaſt the editor's reſearches have not 
lance of enabled him to diſcover, at what particular period this circumſtance was firſt deemed eſſential to the 
of | crime. However, it muſt have been ſettled before the reign of E. 6. for, in the 4th year of that king, 
ſons | we find it expreſsly laid down, that it ſhall not be adjudged burglary, „ nift ou le infreinder del mea/on 
tract to | ft per noctem, Br. tit, Corone, pl. 185.3 and two years before, we meet with per noctem, introduced, 
0, to he 4; of courſe, in the mention of this offence. Id. pl. 180. ] 
ok to be . 3 
nong the In this definition it will be neceſſary to conſider, | 
N an (A) What Breaking is ſufficient to conſtitute this 
ex- | 
Je Offence. | | | 
order _ (B) What Entry. | 
the clerk oi | 
e a> WW C) Whether both be neceſſary. 
tee, ſo con- N * 0 5 
8 D) What {hall be accounted Night- time for that 
Term Rep. : | 
þ. 


Purpoſe. | 
al quart! WP (E) In what Place this Offence may be committed. 
N E) Of the Intention to commit ſome Felony. 


> paid for (G) How this Offence is puniſhed, and the Offender 
12 6.2, excluded his Clergy. 


under the 
ons, and 
rity of tht 
Ir the £11 


(A) What Breaking is ſufficient to conſtitute this 
1 Offence. 


ONE who comes down by a chimney, who opens a window, H. p. c. 80. 
or breaks the glaſs thereof, unlocks a door, or draws the 3 _ 
c of a door, is guilty of breaking the houſe, as much as if he p. 2 
who oo, forced open the door, or had broken a hole in the 54. 
z Co y 
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Crom. 32. 
And. 115. 
ernt. 

> Hawk. 
P. C. c. 38. 


Kelynge, 
42. 63. 
Crom. 32. 
Dalt. c. 99. 
H. P. C. 81. 
1 Hawk. 
P. 6 Cs 38. 


95. 


Kelynge. 30. 
. H. P. C. 


Burglary, 


Aiſo, if one aſſault 8 houfe with an intent to rob it, and the 
owner of the houfe, in order to drive him away, opens the door, 
and he thercupon enters, he is guilty of breaking the houſe, 

& 4+, leaves this a que. Yet ſec the next clauſe. 


If perſons coming to an houſe with an intent to rob jt, are let 
in under a pretence of buſineſs with the owner, aud then rifle the 
houſe z or if perfons, having ſuch a felonious intent, take lodg- 
ings in a houſe, and then fall on the landlord and rob him; or 
if perſons, having ſuch intent, raiſe an hue and cry, and pre- 
vail on the conſtable to fearch the houſe, and being let in by that 
means, bind the conſtable and rob; in theſe caſes the offenders 
have been adjudged guilty of burglary. | 

It is burglary for one who enters by an open door, or lies 


in a houſe by the owner's conſent, to unlatch a chamber-door | 


with a felonious intent. So if a ſervant draws the latch of the 
chamber-door in which his malter lies, with au intent to murder 
him, 


H.-H. P. C. $62. Hut. 20. 33. 


2 Stra. 887. 
H. H. P. C. 
553. [Lord 
Bacon was 
of opinion 
that it was 
burglary; 
but Ld. Hale 
thought that 
it was not, 
Bac. El. 65. 
H. H. P. c. 


$54} 


IJ Inſt, 64. 
AP. C. 80. 
Hawk. P. C. 
©. 38. 


Sec Fol. 


Cy. Law, 
YES, 109. 


By the 12 Ann. flat. 1. cap. 7. it is recited, © That there had 


* been ſome doubt, whether the entering into a manſion-houle 
« without breaking the fame, with an intent to commit ſome 
« felony, and breaking the ſaid houſe in the night-time to get 
“out, were burglary ; and thereupon it is declared and enacted, 
% 'That if any perfon fhall enter into the manſion or dwelling- 
« houſe of another by day or by night, without breaking the ſame, 
« with an intent to commit felony, or being in ſuch. houfe ſhall 
commit any felony, and ſhall in the night-time break the ſaid 
houſe to get out of the fame, ſuch perſon is and ſhall be ad- 
judged and taken to be guilty of burglary, and ouſted of the 
* benefit of clergy, in the ſame manner as if ſuch perſon had 
& broken and entered the ſaid houſe in the night-time, with an 
&« intent to commit felony there.” 

But if one enter into a houfe by a door which he finds open, 
or through a hole which was made there before, and ſteal goods, 
Sc., or draw any thing out of a houfe through a door or win 
dow which was open before, or enter into a houſe by the doors 
open in the day-time, and lie there till night, and then rob and 
go away, without breaking any part of the houſe, he is not guilty 


a «@ a 
A aA a 


of burglary ; and therefore ſuch breaking, as is implied by law | 


in every unlawful entry on the poſſeſſion of another, whether it 
lie open or be incloſed, though it will maintain a common indict- 


ment, or action of treſpaſs guare clauſum fregit, will not ſatisly | 


the words felonice & burglariter fregit. = 

Cupboards, prefles, lockers, and other fixtures of the like 
kind, which merely ſupply the place of cheſts and other v 
utenſils of houſchold, ſhould be conſidered in no other Dent 
than as mere moveables, partaking of the nature of thefe utenſis 
and adapted to the fame uſe; and therefore the breaking ope. r 
cheſt in the heuſe, or the door of a cupboard let into the wall © 


an houſe, is not burglary. 


r 
MN: 


Burglary. | 5841 
d the | | 
door (B) What Entry. 


ANY the leaſt entry, either with the whole or but with part of Dat. e. 95 


we ls the body, or with any inſtrument or weapon (a), will ſatisfy H. P. C. 83. 
le the the word intravit in an indictment of burglary; as if one do but 2 9 
lody- put his foot over a threſhold, or his hand, or a hook or piſtol 32. Hawk. 
within a window, or turn the key of a door which is locked on P- C. e. 38. 
M / * 1 1 + Foſt. Cr. 
3 the inſide, or diſcharge a loaded gun into a houſe, Sc. 1 
y of 103, [(a) But it ſeems, that the inſtrument muſt actually be introduced for the purpoſe of committing 


the felony 3 and therefore, where thieves had bored a hole through the door with a centre-bit, and part 
enders of the chips were found in the houſe, but they had neither gotten in themſelves, nor introduced a hand or 


ia:trument for the purpoſe of taking the property, the entry was ruled to be incomplete. O. B. 1785. 
Hawk. P. Co 6th ed. 162. N. 1.4 . | 


or lies | 
2r-door | | ö . ; ; 
of the Alſo in ſome caſes, an entry in law is ſufficient, though there Crom. 32. 
8 be no actual entry; as where divers come to commit a burglary, e 
— and ſome ſtand in adjacent places, and the others enter and rob, . c. c. f. 
they are guilty; for the act of one is the act of all. ; 
| And upon this ground Hawtins argues, that a ſervant within a Hawk. P. C. 
ere had houſe, who, in confederacy with a rogue lets him in to him, is e. 38. Bur 
n- houſe 25 much guilty of burglary as if he had been without the houſe, fig *r 
it ſome js only robbery in the ſervant. H. P. C. 81. H. H. P. C. 553, fays it is burglary in both. eg 
to get z Sta. 881.“ 10 St. Tr. 434. | 
macted, 8 Cornwal's cafe, fimilar to the text; and at a meeting of all the Judges at Serjeants Inn, they 
velling- "ere all of opinion it was burgiary in both. 
10 ſame, : 
ife ſhall | | | 
che {aid (C) Whether both be neceſſary. 
be al | - 
| of the HERE mult be both a breaking and an entry; for both the H.P.C. 80. 
rſon had words fregit and intravit are neceſſary in the indictment z 3 — by. 
with an d therefore it, on a bare aſſault upon a houſe, the owner fling e. 38. 5. P. 
deut his money, it is no burglary. accord. 
ds open, there are ſome looſe opinions to th ary ; for which, vide the authoriti 2 1 
| cook pinions to the contrary z for which, vide the authorities there cited. 
a ) | 
or Will- | 
he 2 D) What ſhall be accounted Night-time for this 
ot guilt | Purpoſe. 
J by law | | | FIN 5 5 SEES 
By , THE word mfanter being preciſely neceſſary in every indict- Dat. e. 99. 
n indict | ment for this offence, cannot therefore be ſatisfied in a legal 8 * 30. 
n + Th - — ſr . . 
t ſav wy if it appear upon the evidence that there was ſo much day- H. P. * 
| Sit at the time (5), that a man's countenance might be diſcerned 3 Inv. 63: 
- (he te tiereby. | 7 — 5 
| ; awk. P. C. 
5 mary . But in ſome of theſe books, there are opinions, that burglary may be committed at any time 
I ht e . and before ſun-rifing. [() But this does not extend to moon - light; for then many 
ther 9 ap; 8 burglaries would go unpuniſhed ; and beſides, the malignity of the offence doth not ſo properly 
fe uten! 5 Wag its being dore in the dak, as at the dead of night, when all the creation, except beaſts of 
g open 2 A 11 at ret, when l:ep has difarmed the owaer, and rendered his caſtle defenceleſs. 4 Bl. Comm. 
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(E) In what Place this Offence may be committed, 


H. P. C. 82. A CCORDING to the conſtant courſe of late precedents and 


238 Ts opinions, it ſeems neceſſary to have the word manſunali; 


4 Co. 40. a. in the indictment; and therefore that the offence can be only 
3 _ 64. committed in a dwelling-houſe. 
7. ; but g 

And. 302. and S. P. C. mention precedents of indictments of burglary in demo, without addiny 
manſionali. Allo, it is agreed, that burglary may be committed in breaking churches, or the walls or 
gates of a walled town, in which the word manſionalis cannot be made uſe of; but theſe are ſaid to be 
diſtin burglaries; though Lord Coke ſays, that as to a church, it may properly enough be alleged, 
being the manſion-houſe of God; guere. 3 Init. 64. Bro. Coyon. 93. 22 Aſſ. 39. 95. Poph. 42, 
27 Aſſ. 38. Dalt. c. 99. 4 Bl. Comm. 224. Burglary in an apartment in the African-houke, it 
muſt be laid to be the manſian-houſe of the Company. Foſt. Cr. Law, 38, 39+ 


Crom.33.bo A houſe which a man dwells in but for part of the yer, 
3 C.,. or which he hath hired to live in, and brought part of his goods 
Mo. bo. into, but hath not yet lodged in (a), or which his wife hath hired, 


pl. 93. though without his privity, and lives in without him, will ſatis 


4 Co: go. a. the words domus marfionalis in an indictment of burglary, though | 


On * - uo perſon were in it at the time of the offence. 

Jones, 394. Kelynge, 52. Poph. 42. 52. 3 Intt. 64., ſo agreed by all theſe books, Hawk. P. C. 
c. 38. Foſt. C-. Law, 7. [| (a) But it bath been determined, that a houſe under repair, but not yet 
inhabited, though the owner have depoſited part of his effects in it with a view to reſide in it, is not 
his dwelling-houſe, and therefore not the object of burglary, Lyon's caſe, O. B. Jan. 1778. Leach's 
Caſes, 169. So of an unfiniſhed houſe, though one of the workmen conſtantly ſlept in it for the pu- 
poſe of protecting it. Fuller's caſe, O. B. Dec. 1782. Ibid. n.] | 


3 Inſt, 64. Alſo all out-buildings, as barns, ſtables, dairy-houſes, Sc. al- 


Dalt, C. "TE. ELM, . 4 L ; - 
Bro. ti?) Joining to a houſe, are looked upon as part thereof, and conſe 


Coren. 130, quently burglary may be committed in them; but if they be r. 


Crom. 32.b. moved at any diſtance from the houſe, it ſeems that it has not 


H. P. C. 82. i 4 
Hawk p. C. been uſual of late to proceed againſt offences therein as bur- 


C. IS. glaries. 
{ Garland's caſe. Leach's Caf. 130.1 


— : N f . | 
But it does Alſo a chamber in one of the inns of court wherein a perſon 


vs vr uſually lodges, or a lodging in a part of a houſe actually divides 


an apart- from the reſt of the houſe, and having a door of its own to the 
3 ſtreet, are agreed to be called properly manſion-houſes. 
y a lodger 

for a certain time, and not divided from the reſt of the houſe, by having a different door, &c. cant 
called his manſion-houſe. Kelynge, $3., holds, that it cannot; but Hawk. P. C. c. 38. $13» 
ſeems cont. [If the owner of the houſe inhabit any part of it, and there be no ſeparate outer door d 
ſuch part, the houſe ſhall be faid to be his dwelling-houſe; but if he do not ſleep under the lar 
roof, then the different apartments ſhall be ſaid to be the reſpective dwelling-houſes of the ſeveral pe 
ſons renting them. Rex v. Rogers, Leach's Caſ. 84. Cowp. 1. Leach- 205. 333 Lofts of! 
coach-houſes and ftables, converted into lodging- rooms, and having an outer door common to wy 
veral inmates, may be ſaid to be the dwelling-houſes of their inhabitants, though not rated to the pan 
books as dwelling-houſes, but merely as appurtenances to the coach-houſz and ſtables. Leach, 205 


Kelynge, 2. If ſeveral perſons dwell in one houſe, as ſervants, gueſts, 

. P. C. tenants at will, and a burglary be committed in any of then 

if apartments, it ſeems clear that the indictment ought to lay it 
the manſion-houſe of the proprietor *. | 


“* This was determined in the caſe of Somerſet-bouſe, belonging to the Queen- mother. if a bu: 
. 0 — h uſe of tit 
glary be committed in the apartments of a palace, it muſt be fared to be in the manſion- ho b 


=, 2 #5 ca £n 


Burglary. 543 
ting x Hal. $522. But Q: in whoſe houſe ſtealing in the Tnvalid-office at Chelſea ſhould be laid to 


be? If burglary be committed in one of two adjoining houſes belonging to two partners, it ought to 
be laid to be in the ſeparate manſion of the partner in whoſe houſe it was committed, if there be no 


tted, internal communication between the two houſes, although the zent and taxes of the houſe are paid out 
of the partnerſhip fund. Martha Jones's caſe, Leach, 434. ] | 

r Burglary cannot be committed in a ſhop (a) or workhouſe H. p. C. 33. 

* which is leaſed to one for his uſe in the day-time only, nor in a 22 Aff. 95 

ground encloſed, nor in a booth * or tent, — 8 
zo. Dalt. c. 99. Crom. 31. 1 Hawk. P. C. c. 38. [(a) It hath been determined, that bur- 

t adding gary may be committed in a ſhop adjoining to a houſe, if under the ſame roof, and within the cur- 

> walls or rlage, although there be no internal communication between the ſhop and the houſe, and no perſon 

ſaid to be ſcep in the houſe, and the ſhop, together with ſome apartments in the houſe, be rented out by the 

e alleged, owner. Gibſon, Mutton, and Wigg's cate, Leach, 287, ] 

Poph. 42. | 

1 it * Clergy is taken away from thoſe who rob any perſon in their dwelling-houſe or booth, 5 and 


6 Ed. 6. c. 9. 18 El. c. 7. i 


[By 13 G. 3. c. 38. burglary in any houſe, ſhop, Sc. belong- 
ing to the plate-glaſs company, with intent to ſteal or deſtroy the 
ſtock or utenſils, is declared to be ſingle felony, and puniſhed 
with tranſportation for ſeven years.] 


e year, 
s goods 
h hired, 
1 ſatisfy 

though | 


2 * (F) Of the Intention to commit ſome Felony. 


but not ytt 
n it, is no 
8. Leach's 
for the put- 


+ hows indictment muſt allege, and the verdict find, an inten- Dyer, 99s 
tion to commit ſome felony, though it be not neceſſary fl. 53- 


that a felony be actually committed; for if it appear that there 7 Tok = 
was only an intention to commit a treſpaſs, there can be no bur- * 
ec. ad- gary: but it ſeems that an intention to commit a rape, or ſuch H. P. C. 83, 
nd conſe. other crime, which was a treſpaſs only at law, and is made fe- = xg 
iey be re lony by ſtatute, will make a man guilty of burglary, as much as Dalt. e. 99. 
t has not it ſuch offence were a felony at common law; becauſe, where- ! Hawk. 


P. C. c. 38. 


n 28 but- I 19. 


erer a ſtatute makes any offence felony, it incidentally gives it all 
the properties of a felony at common law. | 


1 a perſon 


lly dividel G) How this Offence is puniſhed, and the Offender 

un to the] excluded his Clergy. 

Ye. nl TIIS offence has been puniſhed like all other felonies, by 

38. $13 hanging, ſince the following ſtatutes, which ouſt the of- 

te outer doot tenders of the benefit of their clergy. For, | 

2 We By 1 Ed. 6. cap. 12. 5 10. the principal is excluded in all caſes Vide 2 

3. Lofts 1e cept that of challenging more than twenty, if any body be in Hawk.P.C. 
mon to the ® I de houſe at the time of breaking, and thereby put in fear, &c. Ss. 1 
ted to the a : 7 c. and the 
Leach, 203. | authorities there cited. 
I 1 Alſo the principal in every burglary, whether any perſon were 

„ gueſts, i the houſe at the time or not, is excluded from his clergy by 


al N 5 
in by * liz, cap. 7., upon a conviction by verdict, outlawry, or con- 
to A jon. 


| * by 3 & 4 W. & M. cab. g., every perſon who ſhall coun- 


her, . Are, or command any perſon to commit any burglary, being 
00-2091, | thereof 


544 'By:Laws, 
thereof convicted or attainted, or being indicted, and ſtanding 
mute, or challenging peremptorily above twenty, ſhall not have 
his clergy z and by this ſtatute principals in burglary ſtanding 
mute, or challenging peremptorily more than twenty, are ouſted 
of their clergy. | 

[By 10 & 11 F. 3. c. 23. 9 2., the proſecutor of a burglar to 
conviction 1s entitled to a certificate, which may be once aſſigned, 
and which diſcharges him or his aſſignee from all pariſh and ward 
offices. The 5 Ann. c. 31. hath added a reward of 40 J. and an 
accomplice being out of priſon, diſcovering two or more felons, 
is entitled to the like reward and a pardon. And by the laſt act, 
the receivers of the goods ſtolen, and receivers of the burglars, ate 
declared acceſlaries, and excluded from their clergy. And if the 
principals cannot be taken, they may be tried as for a miſdemeanor, 
By 10 G. 3. c. 48., the receivers of ſtolen jewels, gold, or ſilver 
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plate, watches, where the ſtealing ſhall be accompanied with x 
burglary, or robbing on the highway, ſhall be triable as well before ; 
conviction of the principal, whether he ſhall be in or out of cu. s 
tody, as after, and be tranſported for fourteen years. By 23G. 2. : 
c. 88., every perſon apprehended having upon him any implement 1 
of houſe-breaking, with intent feloniouſly to break and enter into 
| any dwelling-houſe, ware-houſe, coach-houſe, ſtable, or out-houſe, f | 
i thall be deemed a rogue, c. within 17 G. 2. c. 5.] | U 
q | 
ll 
if th 
| 8 80 me th 
| to, 
(4 
By⸗Laws. 
0 
8 A By-law is a private law made by thoſe who are (a) dul (D 
[The 3 (5) authorized thereunto by charter, preſcription, or (c) cul: E 
y-law is tom, for the (4) conſervation of order and good government 5 
derived by within ſome particular place or juriſdiction. 
ſome from f ( 
bunug, bunz, bunh S. byr, I., a town or borough, and laga, S. law. By others from by, S- wh | 8 
denoting private, and laga.] (a) A power of making by-laws is included in the very act of incoo ſp 
rating, and incident to every corporation aggregate, without expreſs words in the charter: all ba "gt 
muſt ever. be ſubject and ſquated to the rule of the general law of the realm, as pre aot ſu 
Ie 1 


Hob. 211. [Where the power of making by-!aws is by charter given to a ſele& body, they do not 
preſent the whole cummunity, and therefore cannot aſſume to themſelves what belongs to the bod! 
large. But where the powet is in the body at large, they may delegate their right to a ſelect body, mn 
thus become the repreſentative of the whole community. 3 Burr. 1837. But where a power 13 EY 
by charter to a ſelect number to make by-laws in the ſlead, for, ard in the name of, the qobole, 20d, 
by-law is returned as made by the body at large, ſuch by-law may be good, for it may have been gue 
| by the ſeſect body acting in the name of the whole, and if found to be made in due manner, it oo i 
ſo intended. 1 Burr. 130, 1.] (6) By the 19 H. 7. c. 7. it is enacted, That no ordinance ſha 1 
made in diminution, or to the difinheritance of the prerogative of the king, nor againſt the Un 
profit of the people, unleſs they are examined and approved by the chancellor, treaſurer of Eng 
chief juſtices of either bench, or three of them, or both juſtices cf affiſe in their circutty rl 
ordinance is, c.; nor ſhail zeftrain any to ſue to the king againſt ſuch ordinances. This 7 
extends only to giilds, fraternities, Sc.; not to bities, boronghs, Cc. Per Att. Quo We 4. 
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if lawful and reaſonable, the by-law will be good, though not confirmed, or allowed according to this 


fatute.] Roll. Abr. 363. 5 Ce. 63. Comb. 222. (c) Where a by-law, founded on a particular 


ding cuſtom before allowed, and become part of the common law, ſhall be operative by the cuſtom, though 
otherwiſe it would be void, vide head of Cuſtoms, and Raym. 294. Carter, 68. 114. Bridgm. 140. 
uſted Brown. 177, 178. Skin. 375. (d) The inhabitants of a town, without any cuſtom, may make 
by-laws for the repair of their church, highways, or ſuch other thing as is for the publick good; 
lar to and in ſuch caſe, the greater part, without any cuſtom, ſhall bind all. 5 Co. 63. Mo. 579. 
ö Brownl. 288. Hob. 212. Mod. 194. Of by-laws for the better regulation of commons, vide head 
igned, Cnmcn, and Roll. Abr. 365. Leon. 190. And. 234. 3 Leon. 38. 264. Dalſ. 95. Palm. 396. 
2 [The validity of a by-law cannot be queſtioned in a ſummary way 2 Burr. 777. 
1 " upon motion, on the return to a habeas corpus cum cauſe, from any 
** other corporation but that of London: but the plaintiff muſt begin de 
OY novo, and declare over again in the ſuperior court. The reaſon (a) (a)PerDen-« 
ne of this diſtinction between the city of London, and all other niſon, I. ibid. 
cities and corporations, may perhaps ariſe from particular me- 
1 thods of recovery being eſtabliſhed and allowed by the cuſtoms of 
+ * Lindon, which cannot be purſued in the ſuperior courts; ſo that 
| ef a the ſhewing that to be the cauſe, is a good cauſe of detainer. For 
c wy upon theſe writs of habeas corpus, the perſon to whom they are di- 
» Fo rected muſt ſhew a good cauſe of detainer: and if the ſuperior 
30.5. courts cannot proceed, as the cuſtoms of London authorize their 
en courts to proceed, it is a good cauſe of detainer; therefore the ſu- 
iter ite perior court will there enter into the validity of the by-law to ſee 
u-houle whether that be the caſe or not; and if the by-law appears to be 
bad, the party ſhall be diſcharged, as being detained without cauſe.] 
As every by-law muſt be reaſonable in itſelf, and agreeable to 8 Co. 126. 
the general laws of the realm, and be framed ſo as to advance E + neg 
— the benefit of that place where it is made to operate, I ſhall there- oy 
fore conſider, | Holt, C. J. 
| | ; that every 
(a) Such By-Laws as relate to the appointing and e 
electing of Members of a Corporation. benefit of 
B) Such as are made in Reſtraint of Trade. den is 24. 
(C) Such as are made to prevent Nuiſances. . 
+ (a) dul (D) Such as affect Strangers. | e cn 
or (c) c. E) Such as in the Frame and Make of them are 4a 
overnmen void, by ordaining a Method of enforcing Obe- te touch- 
1 dience to them contrary to Law. by-laws, 
* 'incatp | But the true teſt of all by-laws, according to Mr. J. Wilmot, is the intention of the crown in 6+ 
er: all by ing the charter, and the apparent good of the corporation, 3 Burr. 1838. Perhaps the criterions are 
\bordinate or Ong marked out, and explicir, by either of theſe authorities, It is not neceifary to {et out 
_ 1 i 2:camble all the reaſons of the by-law, 3 Burr. 1324. 
tot 
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273. S. C. there be a power given to them to make by-laws for the better 
1 Pact order and government of the ſaid corporation (a), they may make 
1833. S. P. a by-law, that a ſelect number of the commonalty ſhall be cho. 
Butaby- ſen, by whom the mayor ſhall be choſen for avoidance of po- 
pular confuſion. 


law cannot 

ſtrike oft an IH Ss 

integral part of the electors; neither can it narrow the deſcription of perſons eligible, or ſuperadd a q. 
lification not required by the charter. Rex v. Spencer, 3 Burr. 1827. See too, 4 Burr, 2204,] 


(4) But where members of parliament are to be choſen by all the commonalty, the election cannot by a 
by-law be given to a ſelect number; for free elections for members of parliament are pro bono public; t 
and this is not to be compared to the caſe of elections of mayors, &c. 4 Inſt. 48, 49. 
Raym-446. If a by-law is made by the company of Vintners in London, that / 
1 every freeman of the ſaid company who ſhall be choſen and ad. a 
wo 8 mitted to be a liveryman, ſhall pay 31 J. 13s. 4 d., &c., this isa 
law by tre good by-law ; for this being. a degree of pre-eminence to which F 
e Big of men of ſubſtance only are raiſed; and there being a neceſſity for t 
Arber-Sur-— . 
ny that money to ſupport the honour and reputation of the company, | f 
every one were the ſum more or leſs, it could not make the by-law void, 
eng on” while it binds only the members of the corporation; for when . 
7 4 O — ' 
| feir 200 en man doth agree to be of a company, he doth thereby ſubmit { 
i ieſaſal of bis himſelf to the laws thereof. | t 
1 taking upon | | 
" him the othice, held good. 2 Lev. 252. Vide Lutw. 402. u 
"it o N c a o i" 
| Salk. 142. A by-law made in London, that no freeman choſen ſheriff, &, 4 
| Pet: i ſhall be excuſed, unleſs he voluntarily ſwear he is not worth 3 
| S. C. ?” 10,000 1., and bring fix other citizens to vouch in like manner 5 
" . . - . be 
1 12Mod.270. on their oaths, that they believe it to be true; and if he openly ul 
ſi 650. 5-C- refuſe to take the office, then to forfeit the ſum of 5001.; ws, gt 
ll Carth. 450. 8 cat 
| S. C. at 400 J. to the city, and 100 J. to the next man that ſhall hold the 50 
| ls BO office ; held (5) a good by-law. 
"i ret X - ; b 
| c:prions taken to it. 5 Mod. 438. 440. S. C. (5) That every common-councilman who reſign by 
1 bis ofiice, thall forteit 10/7., a good by-law. Lutw. 402. 405. Of a company to elect upon ther 75 
bi livery ſuch and fo many of their members, as ſhould ſeem moit meet and convenient to them, on pul 4 
i | to forfeic 25 J. on refulal to accept, or to pay the admiſſion-fee, is a good by-law. 1 Bur. 239. ft 
w. 
Mwor, Ce. {Where a corporation having right to make by-laws to goven un 
of 1/%irz- the inhabitants, and to make ſecondary burgeſſes out of the inla- the 
bam v. John- . R © © of f 
ton, Ca. bitants, and capital burgeſſes out of the ſecondary burgeſſes or 
emp. made a by-law, that every inhabitant choſen a burgeſs, and r- Jud; 
Flardu. 284. fuſing to ſerve, ſhould forſeit, &c. ; this was holden to be a good wo 
by-law; though as framed, it could affect only an inhabitatt 5 
refuſing to be a ſecondary burgeſs, not a ſecondary burgeſs r clo 
{uſing to be a capital burgeſs. | wit, 


Where the title to the freedom of a borough as given by tit 5 
by birth, ſervitude, or election, 


Rex v. Bre- 
ton, 4 Zart. conſtitution of the crown was 


5k by-law that any perſon (not ſo entitled) ſhould be admitted to the 8 
freedom of the borough, upon payment of the ſum of ten pounds WW cep 
was holden bad. : the 

Newlingv. Where the mode of eleCting officers is not particularly pointed of ; 

Fanuc, out by charter or preſcription, the corporation may from (me? R 

- hw time make by-laws to regulate their elections. mal 


zetter 
make » 2 
; cho- (B) Such as are made in Reſtraint of Trade. 
f do- | | SR" | | | 
New corporation not having any (a) preſcription to appro- Roll. Abr. 
d aqu- priate to themſelves, and exclude others, cannot make a by- 304- Jy 
2 law to exclude all perſons from uſing an art or trade in their Nortis and 
public; town fo which they were not apprentices in the ſame town, though Stapes. 
| they have ſerved as apprentices to it in another place. 33 
Moor, 869. (a) But a by-law, founded. upon preſcription or cuſtom, may reſtrain a man from the 
, that exerciſe of his lawful trade, in a particular place. Lutw. 564. Carter, 86. 114. But a by-law ſhall 
nd ad- not be carried farther than the preſcription warrants. Vide Raym. 294. 2 Brownl. 178. 182. Bridge. 
his 181 140. A by-law founded on the cuſtom of London, that no perſon not being free of the city of London, 


hall keep any ſhop, or uſe any trade within the city, reſolved good in Waggoner's caſe. 


; 8 Co. 129. 
which And ſo the practice has been to this day. So where the Corporation of Weavers claimed by cuſtom, 
ſity for that none ſhall intermeddle with their art within Loden and Souttvark, but thoſe of their guild or 
fraternity, held good. Cro. Eliz. 803. | 

mpany, | : | 

W void, Therefore, if a corporation make a by-law, that no one ſhall Hob. arr. 
when 1 uſe the art of weaving within the corporation who has not ſerved 8 80 
ſubmit ſeven years as an apprentice there, or who has not exerciſed that the weaver 


trade there for five years before the making of the by-law, (5) nor 
unleſs he be allowed and approved of by the wardens of the com- 


of Newber- 
ry's caſe, 


8 Page : 5 Hut. 6. S. C. 
pany, this is a void by-law ; for any perſon may lawfully follow Mor, 869. 

iff, Ce, what trade he pleaſes, and where he pleaſes, unleſs prohibited 8. C. 

dt worth by the general law of the land. Brownl. 

manner, 3 


) If the king creates a corporation, and by the ſame charter grants to the members, that none ihall 
uſe a trade within the ſaid corporation, but ſuch as ſhall be approved by them, or any two of them; this 
grant is void, being againſt the liberty of the ſubject, and tending to a monopoly, and what the king 
cannot immediately do, cannot be done by any derivative authority from him. Godb. 252. Lutw. 
504. 


So where the Corporation of Taylors in Yſwich, made a 11 Co. 53, 
by-law, that none ſhould (c) exerciſe the trade of a taylor in 34. The 


e openly 
o J.; wt, 


hold the 


1 who reſigns 


| he! 855 ; . Tayl F 
al gueſs” Iofwich, qui non fuerit allocatus per legale warrantum vel authorita= Tofwich 5 
"I tem datam by the ſaid corporation, or three of the maſters and caſe ad- 

wardens; nor ſhould ſet up any ſhop for this art, nor exerciſe it, ge, 

8 ä . £ : 7 * Roll. Rep. 
to govem until they preſented themſelves to the maſter, c., or three of 4, f. 8. C. 
{ the ink» them, or proved that they had ſerved in this trade as apprentices adjudged. 
burgeſſez tor ſeven years, 3 * 
Sz and fe. Judged, Roll. Abr. 364. 365. S. C. adjudged. [But a by-law that every candidate for the freedom 
be a g00 ot a City ſhall be called at three ſeveral meetings of the mayor, &c. and approved of by the majority, 
*nhabitant bub been holden good, as providing a method for previouſly examining into the right of thoſe who 


dam ta be made free, Green v. Mayor of Durbam, 1 Burr. 131.] (e) That if a ſervant makes 
dio hes tor his maſter, miſtreſs, or their children, this is not exerc ſing the trade of, &c.; but for this 
ride Roll. Rep. 4. 11 Co. 54. Hob. 211. Godb. 253. Bridg. 143. 8 Co. 129. and wide ſtat. 
5 Eliz, c, 4. and 28 H. 8. c.g That no apprentice or journeyman ſhall, by oath or bond, be com- 
+5429 not to keep any ſhop, &c. without licence of the maſter. 


burgels k. 


iven by tit 
election, 
itted to tt 
ten pounch 


So where the town of Bedford made a by-law, that none, ex- Lutw. 562. 
cept freemen, ſhould exerciſe any art, trade, or myſtery, within Mayor of 


3 . * 0 B 4 d 
* dus corporation, this, not being founded on any cuſtom they had Fd. 

- RN . 5 > 6 

arly poi M excluding foreigners, was holden void, judged. See too, Com. Rep. 269. 
rom dime l 


if the Merchant-Taylors of London by virtue of their charter, Roll. Abr. 
mae a by-law, that no merchant ſhall put his cloth to be dreſſed 354+ Moor, 
dat a cloth-worker's of their company, this is a void by-law 3 BE 
Nn 2 for | 
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pl. 766. for it is againſt reaſon and the general liberty of the ſubjeR, to 


1 be reſtrained from putting his work to whom he pleaſes. 
etween 


Davenant and Hardis. 2 Inſt. 47. S. C. 11 Co. 85. S. C. cited. Carth. 116. S. C. cited. 


Godb. rob, So a by-law in London, that none ſhall bring any ſand, nor fel 
207. ad- nor uſe any within the city or ſuburbs, but only that which 
Judged. Y 1 IS, Dl y that 1 is 
Raym. 293. taken out of the river of Thames, &c., is void, becauſe it is againſt 
S. C. cited. reaſon that a freeman ſhould be reſtrained from merchandizing 
and ſelling; and this may concern the inheritance of ſome who 
may have ſands in their land. | 
3 Mod. 1c4. If the city of London make a by-law, that no perſon ſhall fol. | 
- e peo low the profeſſion of a dancing-maſter' within the city, who i 
riain Or 7 . N . . 
London v. not free of the Company of Muſicians, this is a void by-lay, 
Groſcourt, for if he be free of any other company it is ſufficient; and 
a<Judged: the obliging a man to be free of a particular company, when 
Sc. he has no remedy to compel that company to admit him, is 
Under a ge- creating a kind of (a) monopoly in ſuch company, and putting a | 
e e certain number of men under the final juriſdiction and power of 
laws, with- others. | | 
out any particular cuſtom, a by-law cannot be made to reſtrain trade; therefore a by-law, that no free. 
man of the city of London thail exerciſe the trade of a butcher, without being free of the Butchers ] 
Company, adjudged void. Harriſon v. Goodman, 1 Burr. 12, Heſketh v. Braddock, 3 Burr. 1847. 
But wide Rex v. Harriſon, T. 2 Geo. 3. 3 Burr. 1324., and x Bl, Rep. 372., where a by-law, that ; 
butchers, not free, ſhould take up their freedom in the Butchers' Company, and no butcher be admitted u ind 
the freedom of the city in any other company; and ell butchers not tree of the city, and entitled to their me 
freedom of another company, ſhould be made free of the Butchers' Company, on paying the uſual fers 


and fine, was adjudged good. | And a by-law that no ranger ſhall uſe a particular trade within a city, 55 
is good, if founded upon a cuſtom, Woolley v. Idle, 4 Burr. 1951. Bodwic v. Fennel, 1 Will. 233. Pet 
Secùs, if there be no ſuch precedent cuſtom, 1 P. Wms. 184. But general cuſtoms, in aid and ſuppor he 
of by-laws, may include new things and objects, which have not exiſted beyond the time of memory, the 
if they are within the reaſon of ſuch cuſtoms. 1 Ld. Raym. 499.] (a) A by-law made by the Mer OY 
chant= Adventurers, that no man ſhould buy or tell at four fairs within ſuch a prince's dominions, the 
without firſt compounding with them, and paying a fine, was made void by the ſtatute 12 H. 7. c. b., 4d, 
' becauſe it was an infringement of the liberties of all others, not being free of that company. Row hoſ 
Abr. 363. . 
| elle 
5 Co. 62. But if an ordinance be made in London by tlie common: council oft 
"1 . . 
e cy (who have power by cuſtom, which is among ether cuſtoms con- S 
| ; 96, 
caſe. Roll. firmed by act of parliament by general words,) that if any free- and « 
Abr. 365- man, citizen, or ſtranger within the city, ſhall put any broad- Coact 
MO cloth to ſale within the city of London, before it be brought to bl 
3 Leon. 264. : 7 . * N 
8. C. ill re. Blackwwell-hall to be viewed and ſearched, ſo that it may ap- vp 
ported, pear to be ſaleable; and that hallage be paid for it, ſcilicet, ont hoſpi 


penny for every cloth, that he ſhall forfeit for every cloth 65. 8d. 

this is a good ordinance, as well to bind ſtrangers as freemen 

becauſe it is made to prevent fraud and falſity in cloth, and for 

the better execution of the ſtatutes without deceit; and the ot 

penny for hallage is but a reaſonable recompence or charge, for 

the benefit which the ſubject hath by it. 

Palm. 305. If in London there is an act of common-council made, that thi 
fg cur. bricklayers ſhall not plaiſter with lime and hair, but with lim. 
i and ſand only, and that plaiſtering with lime and hair ſha 
belong to the plaiſterers, under the penalty of, Wc. (admitting 

this before to have been part of the trade of a bricklayer) the by: 


f b 8 1 
law is void; for though they have regimen perfonarum in on 
10 manufactures 
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Q, to manufaCtures, yet this power extends only to their demeanor in 
their trade, and not to annex that to one trade which before be- 
| longed to another, : 


But if a by-law is made by the Corporation of Throwſers Lev. 229. 


or {ell in London, that none ſhall have above ſuch a number of ſpindles Judged, 
ch is in one week, this is a good by-law, for it is not in reſtraint of 

againſt trade, but to make a more equal diſtribution of it. 

dizing [A by-law of the Surgeons” Company in London, © That no Rex v. 
e Who « member ſhould take an apprentice who does not underſtand the Surgeons? 


Latin tongue, his ability wherein ſhould be tried by the go- g: Burr. 393 


all fol. « yernors, or one of them, before his being bound,” adjudged 
who b good, 3 1 3 
by-law, A by-law requiring the indentures of apprenticeſhip of ſuch Rex v. 
t; and 2s are bound apprentices to freemen to be enrolled within four * 
- * * erm 
„ when | months from the date, in order to entitle them to their freedom, Rep. 2. 
him, 1s ſeemeth to be good.) | 
utting a | | 
ower of . 
(C) Such as are made to prevent Nuiſances. 
nat no free- N | | : 
e Butchers Ir leems clearly agreed, that wherever any trade by its ex- Raym. 288. 
zurr. 1347: creſcence tends to a nuiſance, and thereby proves of publick Sc. 328., 
y-law, that ES Y 1 b b « ce c n adjudged be- 
eee convenience, it may be reſtrained by a by-law; therefore if the n Player 
tled to their mayor, Cc. of London having time out of mind had the right to and Vere. 
e uſual fe: order and diſpoſe of cars, &c., to the end the ſtreets may not be Si. 284. 
ithin a city . S. C. ad- 
Will. 233 peſtered with cars, Qc., make a by-law, that but 420, &c. ſhall ja 
and ſupport be permitted to work for hire within the city and the liberties Keb. 464. 
—_ thereof, and that the preſident, &c. of Chri/Ps Hojpital ſhall have WS - 
| Jorainion ne regulation thereof; and that 205. admittance, and 175. and 2 Keb. 27. 
H. 7. & by ad. yearly, ſhall be paid, Sc. to the uſe of the poor of the ſaid S. P. ad- 
any. Row hoſpital ; this quoad (a) the fine and rent is void, but in all things 13 
105 8 f ? . ayer 
| eie a good by-law, . becauſe a multirude of cars, by the ſtoppage ang pug 
a-counc!, ok the ſtreets, may prove a publick nuiſance. _ ins. Vide 
toms con- 3 ä : | | : Vent. 195, 
11 190. Like point between Player and Proadnox, admitted, ſuch by-law being founded on the cuſtom 3 
any bie Skin, 371. pl. 19. to 384. 4 Mod. 228. A by-law to reſtrain the number of hackney- 
ny broad- ecnes, and that they ſhould not exceed 400, and objected, that coaches being of a new invention, 2 
xrought to lar ivunded on the cuſtom was void; but there is no reſolution 3 and now, wide the ſtatutes 5 W. 
* & M. e. 22. 9 Ann. c. 23. 1 Geo. 1. c. 57. 26 Geo. 3. c. 72. (a) A by-law, that no car 
ma 29 Wan within the city of Lenden ſhould go with his cart without a licence from the guardians of ſuch an 
ilicet, one nolpital, Se. is void; for this only tends to the private benefit of the guardians of the holpital, and is 
h 65. 8d. akute of a monopoly. Roll. Abr. 364. Vide Bulſt. 11, 12. And all by-laws ought to be for 
$9 common benefit of, &c., and not for the private benefit of a particular man. Goldſb. 79. Moor, 
freem Ty No. Carth. 480. Ld. Raym. 496. Salk. 142. pl. 1. 5 Mod. 438. 12 Mod. 270. 686. 2 Will. 
1, and Id Np. 20g, — 
& the 7 do if the number of taverns, alchouſes, c. increaſes to ſo great Sid. 284. 
-harge, # a ms as to become nuifances, they may be reſtrained by a Fer Cur. 
ſ-iaw, 3 
e, * 3 if a trade becomes a nuiſance by its ſituation, it may be re- Skin. 380. 
with * raed by a by-law; and therefore a by-law to reſtrain (5) butchers 2 8 ** 
hair 4 and chandlers, and ſuch (c) others from ſetting up in Cheap/ide, Macch, 15. 
(ey 4 luch other eminent parts of the city, is good, becauſe ſuch S. b. 
er) the n A are offenſive, and may be apt to create diſeaſes; and there- ( Se ef a 


7 x brewhouſe. 
ion, and for the ſake of publick decorum March, x5. 


Nn 3 and 


am in thel ore for fear of infe 
nufactuch | 
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per Cur. and conveniency, ſuch kind of offenſive trades may be remoxeſ 


A man te- 0 places of more retirement. 
Nrained. 


from ſetting up a tavern in Birchin-lane. March, 15. 


Roll. abr. So if a by-law be made in London, that none ſhall make a hot. 
305. ad- preſs, nor uſe it within the city, under the penalty of 10/, for the 
8 making thereof, and 531. for the uſe thereof, this is a good by- 


brewer law; becauſe the uſe of thoſe preſſes is dangerous with regard to 


drays ſhou'd fire, and alſo deceitful, inaſmuch as they make cloth and ſtuff 
not be in the : 


greets in look better to the eye than in truth they are“. 
London after eleven in the forenoon in ſummer, and one in winter, is good. Boſworth v. Hearne, 
H. 11 Geo, 2. Stra. 108 3. Ca. Temp. Hardw. 405. Andr. 91. 


(D) Such as affect Strangers. 


Pulſt. 11. 8 the Corporation of Butchers in London, having power to make 
adjudged. by-laws, make one, that no butcher, or perſon being a ſtranger, 


” a 3 ſhall ſell any veal within the city of London, unleſs they dreſs the 


(a) For the kidneys of their veal in ſuch a manner as the kidneys of ſheep 


general are dreſſed, under the penalty of, &c.; a ſtranger, ſelling veal in 
learning ; 


CAE. London, is not (a) bound to take notice of this by-law. 
{trangers ſhall be bound by by-laws, or not, wide Moor, 579. Dalſ. 103. Savil, 74+ Godb. 139, 
Carter, 179. Salk. 142. Pl. 1. Ld. Raym. 496. 


Bulſt. 12. But if ſuch by-law is made to ſuppreſs fraud, or any gener: 
18 Cur. inconvenience uſed by a foreigner, as corruption, Wc; in the ſale 

ee Acc. . . : : . . / 
Pe of meat, this is a good by-law, and ſuch of which he (5) muli 
Bartram, take notice. | 
Cowp. 269. EO | 
Butchers' Company v. Morey, 1 H. Bl. 370.] (6) That ſtrangers coming into a corporation, mult, a 
their peril, take notice of the by-laws of ſuch corporation. Skin. 350. pl. 19. Lutw. 404. 


2 Jones, 144. If the maſter, wardens, and aſſiſtants of the Trinity-bouſe in 


Lide Buds · Deptford:flrand, being incorporated by letters patent of Car. 2. 
. and having thereby power to make by-laws, do make one, that 


Where the every mariner, within twenty-four hours after anchorage in the 
8 river of Thames, ſhall ſend his gun- powder on ſhore, * 
„. weather will permit, under the penalty of, &c., though re 
law, That matter, this is a good by-law, becauſe for the publick good, an 
eee u Prevention of the danger which might otherwiſe accrue t0 : 
1 55 ee city of London; yet, becauſe the by-law extended beyond tit 


wilegiatus, juriſdiction of the makers, dubitatur. 
' ſhould be 


. . ES the 
taken walking in the ſtreets aſter nine at night, and having no reaſonable excuſe, to be allowed by 


, : : . andd 
proctar, thould forfeit 40 6., and whether this c#uld affect or extend to a townſman, dubitatur; an | 


prohibition granted, to the end the merits may ve determined. 1 H. Bl. 375. 


3 Mod. 159. If the Company of Horners of London, being incorporated If 
44udged- letters patent, and empowered to make by-laws for the better 5 
vernment of their corporation, make a by-law, that two mel 
them appointed ſhall buy rough horns for the ſaid compares 
bring them to the hall, there to be diſtributed every month 9 


the maſter, O., for the uſe of the company; and that no oe” 
| 3 


By-Laws, | 


red her of the company ſhall buy rough horns within twenty-four 
miles of London, but only of thoſe two men appointed, under the 
penalty of, O., this is no good by-law ; for they being a com- 
pany incorporated 1n the city of London, have no juriſdiction elſe- 


a hot- where; and may as well extend their power all over England, as 

or the for twenty-four miles. | | 

dd by- A by-law, that all ſtrangers, coming into the port of London, (a) Salk. 
ard to ſhould employ city porters to carry their goods, Oc. is naught; 143. pl. 7. 
ſtuffs | they may (a) indeed make a by-law, that none but freemen = "I 


ſhall be porters : but to confine ſtrangers to none but ſuch as 192. pl. f. 
are city porters, is unreaſonable ; for if the city will appoint $-C. that 
no porters, they have no remedy againlt the city : alſo ſtrangers they heing 


Hearne, 


. g a corpore _ 
cannot know who are city porters, nor compel them to ſerve tion cannot 
them, make a corporation, but may a fraternity. Sce 10 Mad. 33%, Se. 

o mak . | 
wu? E) Such as in the Frame and Make of them are 
. } . - . » 
reſs the void, by ordaining a Method of enforcing Obe- 
f ſheep dience to them contrary to Law. | 
r veal in | : 
Y-LAWS are uſually made with certain penalties, which re- 5 Co. 64. 
Zodb. 139 gularly are to be recovered by (5) action of debt, or may be (5) gs 
e) levied by diſtreſs. _ City 4 982 
general don, and that the penalty ſhall be recovered by the chamberlain, is good. 5 Co. 63. But if the 
8 Ca mayor and commonalty limit the penalty of the by-law to themſelves, it cannot be recovered in the 
the * mayor's court, unleſs he be ſevered. Salk. 397. pl. 3. 398. Ld. Raym. 501. Where, upon a by- 
(b) mult law made in Londen, the penalty was limited to be recovered by action of debt, wherein no eſſoĩn, pro- 
tection, or wager of law ſhould be allowed ; the juſtices ſaid, they were very preſumptuous in making 
by-laws in ſo legiſlative a ſtrain ;z and ſaid, they might be ſued in B. R. for their preſumption and inſo- 
, aft, 2 lence, Gudb. 107. 3 Mod. 193. The action cannot be reſtrained to the court of the corporation 
ion, Mutt, , . 7 93 4 - - N 2 p 
04. in which the by-law is made; but debt, notwithſtanding, will lie thereupon in the ſuperior courts. 
2 Sid. 105. 178. [A by-law, which declared that none but freemen ſhould keep a ſhop, and confined 
the action to the Portmote courts where the ſheriff or coroner (who muſt b: freemen) arrayed the 
) array 
ö -houſe I Jury, was adjudged bad. ' Heſketh v. Broddock, 3 Burr. 1847. — Where, under the penalty of ſuch 
} 3 | penalty 
f Car. 2. 2 ſum, (not exceeding 403.) as by the makers of the by-law ſhould be aſſeſſed. Brid. 139. 142.— 
mp that How the penalty muſt be aſcertained. 2 Lutw. 1324+ (c) A penal ſum to be forfeited for non- 
one, he performance of a by-law, cannot be levied by diſtreſs, without a preſcription, or expreſs limitation by 
ige 1 5 tie by-law, 5 Co. 64. | 
re, U m A , a . 
; quoad the WW But a by-law with a penalty of (d) impriſonment, or forfeiture 5 Co. 64. 
ood, a of goods and chattels, is void; for, by the general law of the ng * 
rue to the kingdom, no man is to be impriſoned, or diſpoſſeſſed of his goods el.. 
eyond the and chattels, niſi per legale Judicium parium ſuorum, vel per legem 2 Inſt. 54. 
terre; and were by-laws with ſuch penalties allowed, it would —— re 
lowed by be be enabling corporations to ſet up private particular laws, in con- (d) And 
Lauer; 10: adiction to the laws of the land; which would be againſt the there the 
my nature and eſſence of a by-law ; which, though it may be — 7 ag 
preter the general law of the realm, it cannot be contra. gave oppro- 
rporated by drious words to the mayor, he ſhould be impriſoned, Sc. Per Cur. Such a by-law is not lawful ; but 
e better £0 * by-law to disfranchiſe the offender had been good. — The city of London cannot ſet a fine, &c, for 
vo men bf den performance of a by-law. Comb. 10. | | 
1 = . o = 
npanÞe f ; lf the Company of Taylors in the city of Exeter, being incor- 2 Vent. 182. 
7 month ©) porated by letters patent of Fgav. 4., and having thereby power Judged be- 


ov - tweenClerk 
Wen them to make by-laws, make a by-law under a certain and Tucker. 
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$52 Carriers. 
(a) So a by- penalty, to be (a) levied by diſtreſs and ſale of the offender, 


law cannot goods; this is no good by-law; for the forfeiture cannot be levied 

eee of by ſale of the offender's goods. | 

forfeiture of the goods, Sc. 2 Inſt. 47. 8 Co. 127. b. 2 Vent. 183. 1 Keb. 733. [though the 

corporation be created by act of parliament, if no ſuch power be expreſsly given. Kirk v. Novi, 

1 Term Rep. 118.] 

Moor, 411. If in Londen a by-law is made, that if any freeman take 

: the ſon of an alien to be his apprentice, the bonds and cove. 

nants ſhall be void; this is no good by-law ; for though the 
common- council might have inflicted a fine or other puniſhment 
upon ſuch maſter, yet they cannot make the bonds and covenants 
void. 

Totterdell [Although a by-law, in exclufion of foreigners from the exerciſe 

v. Glaiby, of a trade, may be good with a precedent cuſtom to ſupport it, 

1 Will. 237, yet it is void, if the penalty is made recoverable by a ſtranger, 

5 Co. 62. b. not a member of the corporation. It muſt be made recoverable 
by the corporation, or ſome perſon for their uſe, as, in Londm, 
by the chamberlain, elſe it would be like aſſigning a choſe i 
action. | 

Rex v. Dean Under a power by charter to make by-laws, a corporation 

"a Ns cannot make a law requiring their members to take an oath for 

3 *I+ 53% the due obſervance of their ſtatutes and ordinances, or to autho- 


riſe themſelves to adminiſter an oath.] 


Carriers. 


(A) What Perſons come under the Denomination of 
Carriers. | | 

(B) In what Caſes Carrier chargeable for a Failur 
in his Duty. 

(C) Of his Intereſt in the Things delivered to bi 
Charge. 5 

(D) Of the Regulations Carriers are under by Ad 
of Parliament, with reſpect to their Carriage) 
and the Prices they are to take, 


(A) What 


Carriers, 553 
der's 


enced (A) What Perſons come under the Denomination of 
3 Carriers. 
Nowill, 


LL perſons carrying goods for hire, as (a) maſters and Co. Lit. 89. 
take owners of ſhips, lightermen, ſtage-coach-men, Sc. come Roll. Abr. 


. . | . 2. 338. 
coves under the denomination of common carriers, and are chargeable (0 For this 
ch the on the (5) general cuſtom of the realm, for their faults and miſ- wide head of 
5 . Merchant 
hment carriages. : and Mer- 
enants handize, and Maſter and Servant. (5) And though a declaration againſt a carrier may be good with- 
out reciting the general cuſtom, yet the beſt and moſt uſual way is to bring a ſpecial action on the caſe, 
ann declare quod ſecundum legem & conſuetudinem Anglia, Sc. Sid. 245. Hard. 485, 486; This 
xercile cuſlom is not confined to a particular place, but extends to all the king's people, 3 Mod. 227. And 
bort it, therefore, in truth, it is the common law. Hob. 18. [And being ſo, it is at leaſt unneceſſary, if 
ranger not improper, to recite it in the declaration. 1 Will. 281. ] Are liable in reſpeC of the reward, 
e aud not of the hundred's being anſwerable over to them. Salk. 17. pl. 8. 143. Ld. Raym. 646. 
werable ; Mod. 455. Carth. 487. Comyns, 100. [The true ground of their liability is, the publick empley- 
London, ment they exerciſe, 2 Ld. Raym. 917. 12 Mod. 487.] 
choſe in * . * . 
Alſo if a perſon, who is no common carrier, takes upon him- (e) If he be 
Poration ſelf to carry my goods, though I promiſe him no (c) reward, yet ee ogue 
bath for if my goods are loſt or damaged by his default, I ſhall have an there be no 
autho- | aQtion againſt him. | agreement 
; or promiſe 


of payment, he ſhould recover his hire on a quantum meruit; and therefore liable. Alſo a private per- 
fon undertaking, without any reward, to carry my goods, ſhall anſwer for his own neglect; for, by 
taking the truſt on himſelf, he is obliged to execute it; but if the goods are miſuſed by another, he is 
dot liable, Per Holt, Ch. Juſt. in Cogg's and Barnard's caſe, Salk, 26. pl. 12, 2 Ld. Raym. gog. 


4 Salk. 11. Vide his argument at large, head of Bailment, ante. 


But the maſter of a ſtage-coach who (d) only carries paſſengers 
for hire, ſhall not be liable for the goods of his paſſengers that 
are loſt z and therefore (e) where A. delivered a trunk to the 
ayer or ſervant, who loſt it out of his poſſeſſion, it was holden, 
that the maſter was not liable in an aCtion upon the caſe on the 
cuſtom of the realm; for though the ſervant received money for 
it, yet that was but a gratuity z and the maſter ſhall not be 
chargeable with the acts of his ſervant, otherwiſe than he acts in 
execution of the authority given him. 


Rep. 128, Salk. 282. pl. 11. S. P. per Holt. (e) Ruled by Holt on evidence, and 
: nonuited, Salk. 282. pl. 11. | 
\ Failure | 


ation of 


Che poſt-maſter general doth not come under the denomina- 

1 ton of a carrier: he hath no hire; enters into no contract. 

d to 8 the poſt-office is a branch of revenue, and a branch of police, 
created by act of parliament. The ſalary annexed to the office 
of polt-maſter, is for no other conſideration, than the trouble of 


| executing it. He is, therefore, not liable for any conſtructive 
negligence.] 


- by AG 


Jarriageh 


A) Wi 


Comyns,25. 
pl. 16. 

(d) But if 
he carries 
goods as well 
as paſſengers 
for hire, 
then he is 

a common 
carrier, and 
ſhall be lia- 
ble. 2 Show. 
the plaintiff 


Lane v. Cot- 
ton, 1 Le, 
Raym. 646. 
Carth. 487. 
12 Mod. 482. 
Whitfield Vs 
Ld. Le De- 
ſpencer, 


Cowp. 754» See Law of Bailments, 109, I10s 


OO OT | os 
* 


— 
2 — wy 
on Sat ne” 2 
- 7 
— 


d je — 
A —— _— 
75 EEC 


yy 


ed 


8 


— — — : = = a = 5 — — —— = RE Ee — RTE. 
= - — — . — * ——— CEE = — — — — ̃ —-— INCL — — 
= =; = — — — — by - —— . ͤ—. ————— = N 5 — — 
. — — 3 — or 7 — — RS — EE EEE SEES, = SE = = — : — : - 
— — - — ͤ — — — * , 


— mnt te rn nn nt 


— 
— 
—— 


. — . — arſine phages = — at, 
— — — = 


— _ 
= — 


—— 


—— 
—— — 


— oe 
— = 


2 
— 


— — — r 5 


— 


EEC —— 35 
—— — En 


9 
"Jon 


— —— 
—5 — = 


— — - 
on — EE — I==S- _— —— 
— — === 

— — ce 


= 
— Say 
"Lt 


—— 
— 
= 
—— 


EDS SUITE c —— 
— — 


Gartſide v. 


nr - Carriers. 


| (B) In what Caſes Carrier chargeable for a Failure 


in his Duty. 


Roll. Abr. z. JF a man delivers goods to a (a) common carrier, to carry the 
to a certain place, if he (5) loſes them, an action upon the 
262, Caſe lies againſt him; for, by the common cuſtom of the realm, 
(a) Though he ought to carry them ſafely. | | 

no common 

carrier, yet, if he takes hire, he may be charged upon his ſpecial aſſumpſit. Cro. Jac. 262. Sid, 246, 


Keb. 852. (5) So if damaged; and the declaration ſhall be good, though not particularly alleged hoy 
they were damnified, Palm. 523. Hern's Plead. 76, 77. | | 5 


2 Show. Alſo, if a (c) common carrier, who is offered his hire, and 


* 327- who hath (d) convenience, refuſe to carry goods, he is liable to 


(c) 33 an an action in the ſame manner as an inn-keeper who refuſeth to 
ee entertain a gueſt, or @ ſmith who refuſeth to ſhoe a horſe. 

ie again | 

a common ferryman, who refuſes to carry paſſengers. Hard. 163. ſed arguendo. I ide Rob. Ent. 10; 
A ſpecial declaration againſt a letter-carrier, for the non- delivery of a letter delivered out to him at the 
general poſt-office. (d) But if the porter puts up the box of a paſſenger behind a ſtage-coach, and the 
maſter, as ſoon as he knows of it, ſays, that he is already full, and refuſes to take the charge of it, 
the maſter ſhall not be liable; ruled upon evidence. 2 Show. Rep. 128. For this is the ſame ek 
with an hoſt who refuſes his gueſt, his houſe being full, and yet the party ſays he will ſhift, Cc. if te 
be robbed, the hoſt is diſcharged ; for this wide head of Inns and Inn-keepers. 


Cro. Jac. If a man delivers goods to a common (e) hoyman, who is 
339 Hob. common carrier of goods, to carry them to a certain place, and 
I7. S. Go hi di h ſt f. h o f h and 
adjudged. Pays him according to the cuſtom for the carriage of them, 
(e) When after for default of good keeping they are loſt; an action upon 
goods of da- the caſe lies againſt him; ſor. by the common cuſtom of the 
hue are put : | 

into alighter realm he ought to have kept and carried them ſafely. 


to be conveyed from the ſhip to the quay, it is uſual for the maſter to ſend a competent number of his 
men to look to the merchandize, fo that if any of the goods are loſt or embezzled, the maſter is u. 
ſwerable, and not the wharfinger ; but if ſuch goods are ſent aboard a ihip, the wharfinger, at his perl 
muſt take care to preferve them. Molloy, 212. Said to be ruled at Guildball, per Holt, Ch. Jul. 
So if he does not pay him, or make any agreement; for the carrier may have his quantum meruit. Ct 
Jac. 263. Sid. 36. Bro. Action on the Caſe, 78. 2 Show. $1. 129. 


Roll. Abr. 2. If a man delivers goods to ſuch common hoyman, to cam 
Hob. 17. 


— to a place, and after delivers them (being of good value) to at- 

ro. Jac. . h 

230. 8. C. other to keep ſafely in the boat, and does not diſcharge the of- 
man, and after they are loſt through negligence, an action on 
the caſe lies againſt him. | . 

Sid. 36. If A. delivers goods at York to B. (who is a water-carti! 

_ — — between Hull and London) to carry them from Hull to London; 

. 129. though the agreement is to carry the goods from Hull to Londn, 
and no mention is made of the carriage to Hull, yet if the goos 
are loſt B. ſhall anſwer for them; for upon his general recey! 
of them at York, he is liable. 


[But if A. delivers goods to B. (who is a common carrier be- 


ne tween C. and D.) to be carried from C. to D., and then for- 


the Trent warded to E., and B. carries them to D., and there puts wer 
Navigation, in his ware-houſe, in which they are deſtroyed by an accident 


. fire, before he hath an opportunity of forwarding them, * ſha 


li 


not be liable. 


Carriers. 


$33 


If A. delivers goods to B. to be carried from C. to D., and Hyde v. 


ailure B. * and 3 cartage of them to the conſignee's houſe es and 
at B., from a warehouſe there where they are uſually unloaded, Nis 
| but which doth not belong to him; B. muſt anſwer for the 5 
FR goods if deſtroyed in the warehouſe by an accidental fire. Nor 5 Tem 
5 þ will it vary the caſe at all, that he allows all the profits of the Rope 7 | 
C mg cartage to another perſon, and that that circumſtance is known 
to the conſignee,] | 
| If a merchant lades goods aboard a ſhip, to be tranſported at Vent. 190. 
Lo 145 a reaſonable reward of freight to be paid to the owners, and in 233. Mors 
eged how the night-time, while the ſhip rides in the river Thames, notwith- une _— 
ſtanding a competent number of men are left aboard for the 8 
re, and guard of the ſhip- and goods, ſeveral perſons, under the pre- cial verdict, 
iable to tence of preſſing ſeamen, ſeize on the men abroad, and take ? hg pant 
uſeth to away the goods; an action will lie againſt the maſter; for, in ef- en 8.6. 
, fect, he is paid by the merchant; for the merchant pays the 3 Keb. 72- 
8 owners, and the owners pay the maſter; ſo that the money of ce . 
Goal the merchant is but handed over by them to the maſter; ad- 85. S. C. 
ch, mit judged and ſaid, that though by the admiralty law, the maſter is ill reported. 
large of it | 3 . 
gh not chargeable pro damno fatali, as in caſe of pirates, ſtorm, &c., ee = 
\ Sc Uh where there is no negligence in him; yet becauſe the ſhip was Raym. 918. 
infra corpus comitatus (a) this caſe muſt not be meaſured by the e 
4” rules of that law. 3 Ap 
| } . . . * 

a Holt, Ch. Juſt. ſaid, the maſter is chargeable in reſpe& of his wages, and the proprietors = reſpect of 
ace, an the freight. Molloy, Bk, 2+ Co 2. § 2. S. C. For he muſt ſee all things forth-coming which are 
em, and &livered to him, let what will happen; the act of God, or an enemy, perils, and dangers of the ſea 
on upon _ excepted ; but for fire, thieves, A c. he muſt anſwer. [ And the a# of God, in this caſe, means 

* gl act as could not happen by the intervention of man, as lightning and tempeſts. Inevitable ac- 
n cident, happening by any human means, irreſiſtible force, if not occaſioned by the king's enemies; will 


mber of his 
maſter it as 
at his perl) 
t, Ch. Jut 


ne uit. Cm. 


to cam 
2) to a. 
the hof. 
action on 


Wee for the carrier is in the nature of an inſurer. Therefore, where a fire, not occaſioned by 
\zhtning, began at another booth in a fair, than that wherein the goods were placed, and afterwards 
{pread thicher, and conſumed the goods, the carrier was holden liable, though actual negligence was ex- 
avg negatived by the Jury. Forward v. Pittard, 1 Term Rep. 27. So it was holden to be no ex- 
ts that the ſhip was tight when the goods were placed on board, but that a rat, by gnawing out the 
Inge had made a ſmall hole, through which the water had guſhed. Dale v. Hale, 1 Wilf, 281. 
10 _ = a hoy, in good condition, ſhooting a bridge, at a proper time, was driven againſt a pier by a 
” =O and overſet by the violence of the ſhock, the hoyman was holden not to be anſwerable, 
ran 5 ent being occaſioned by the act of God. Amies v. Stephens, 1 Str. 128. With reſpect to 
i pleat By is enacted by ſtat. 7 G. 2. c. 15. * That no owner of any ſhip or veſſel ſhall be 
« with b 70 e _ any loſs or damage by reaſon of any embezzlement, ſecreting, or making away 
u the I - 1 er, or mariners, or any of them, of any goods or merchandize put on board, beyond 
8 the of the ſhip and freight.” If one of the mariners be acceſſary to a robbery by giving intel- 
w 0 e owner is within the protection of this act, and anſwerable no farther than to the extent of 

© value of the ſhip and freight. Sutton v. Mitchell, x Term Rep. 18.] (a) In an action againſt 


. common hoyman from Wal, Lond 0 

ter- cartier _ hoyman from Walton to London, the defendant pleads, that the boat and goods ſupra Tha- 
> Log PIE ; : 0 mT e and loft, abſque hoc, that they were loſt pro defectu bone cuſtediæ, and illue there- 
the goob WI Bala anc Dagens. others take their paſſage in a ferry-boat, and 2 Bulft. 280. 

ral receipt LS 2 e water a tempeſt ariſes, ſo that they are in much (5) But 

* 1 | 0 o ” o . 

On " ng drowned; upon which, to preſerve their lives, mus, "apr 
carrier be- = e the goods are calt oyer-board, among which, a pack of marine law, 
then for- Foods of H. s of great value is thrown over; (5) A. ſhall have no be hell ge 
ts then Wi (e) action againſt the bargeman. : n 
: | Bk. 2. c. 6. & 1: FORT” ; ; wide Molloy, 
accidenta fate, for the faf 35 and the head of Merchants and Mercbandixe. (c) So if any paſſenger, ex neceſ- 
. tall * mY l 9 3 of his life, throws it overboard, no action lies againſt the bargeman. 12 Co. 62. 
1. | fore tied, notwithſtanding theſe caſes, that a ferryman who carries goods for hire, ſhall an- 


li 


or the 299, f 
e 8 os though robbed of them, or though he throws them overboard to fave the lives of 


the 


— — ner * 
— —— . RIES Co 7 = 2 rr — 2 —— ICON IND. 0. 5 
= — 2 - Tt — 4 — — — — —— = — 8 — 
— ee IR — . —Y - — — —̃ͤ — _— — —— ED — „ — — 
2 2 — T <= — — — — — — — Str = — 
— — — — — —ê— = — — — — —— — I 2 2 2 A 
. 


„ß nd T:! —— 
— pr 
— 


—— — 


— 


—— — — ==> * — 2 
— — — C — rd EY ERTIES TY E — — a 8 — — — 

— 7 2 A ea "uns ai maths 4 eſpe = 11 eames oue Deere oe — EET RS er Et IE Ta DD RE IEA SICILY — — EEE, 

— — — S — © — — — — 2 An — —— — — III —— — = — — — 


. 
— ie wage 
—— 


S — 


556 Carriers. 


the men in the boat, becauſe for his hire he runs the venture of the voyage. Vide Allen, 93. Tau 

of Bailments, 108. | 

Co. Lit. 39. It is clearly reſolved, that if a carrier be robbed he ſhall 

4 Co. 84. anſwer the value of the goods; for he hath his hire, which in. 

apy 54A plies an undertaking for the ſafe cuſtody and delivery of them, 

918. which charges him at all events; and this political inſtitution was 
introduced, the better to ſecure people in their dealings, and to 
prevent carriers, who are often intruſted with things of the 
greateſt value, from confederating with robbers, &c. 


* 


Allen, 93. So if A. delivers a box to a carrier to carry, and he aſks what 
e is in it, and A. tells him a book and tobacco, and in truth there is 


[(a) Itis 1007. beſides, yet if the carrier is robbed, he ſhall anſwer for 
true, that if the money; for A. was not bound to tell him all the particulars 
the carrier in the box, and it was the buſineſs of the carrier to have made 


e pM (a) a ſpecial acceptance: ruled by Roll, at the niſi prius at Guild: 


en hall; but in regard of the intended cheat to the carrier, he told 
the value : 5 33 : : 
aL ma, the jury, they might confider of it in damages; but yet the jury 


Wentr. 238. gave the plaintiff 97/. damages, abating 3 J. only for carriage; 
2 Keb. 133. quod durum videbatur circiumſtantibus. 

But he may 

accept conditionally, as provided there be no money, or it do not exceed a certain amount; or, in caſe 
of ſuch exceſs, he may refuſe to accept, without an additional premium; and if there be proof that the 
bailor was appriſed of his intention, though there be no perſonal communication, the carrier ſhall be 
conſidered as a ſpecial accepter. Tichburne v. White, 1 Str. 145. Gibbon v. Paynton, 4 Burr. 2298 
And the bailor, thus knowing the conditions, but concealing the real value, is guilty of a fraud and im- 
poſition, and therefore, he ſhall not only, where there hath been an expreſs declaration on the part cf 
the carrier, that he will not be anſwerable beyond a certain amount, without notice, not recover to 


that amount, but ſhall not even recover back the money he may have paid for the carriagz. Clay .. 
Willan, 1 H. Bl. 298. ] | 


Carth. 485. But if A., being a common carrier, receives by his book-keeper 
8 from the ſervant of B. two bags of money ſealed up, containing, 
Morrice. as Was told him, 200 l., and the book-keeper gives a receipt {or 
And the like his maſter to this effect: Received of, & c. t2v0 bags of money fealed 
RR * up, ſaid to contain 200l., which I promi ſe to deliver on ſuch a day ut 
ruled be- Exeter, wnto „ he to pay 105. per cent. for carriage and riſe; 
tween others though the bags contain 450/., and the carrier is robbed, he 
5 ſhall be anſwerable only for 200/., for this is a particular undet- 

taking; and as it is by reaſon of the reward that the carrier 

is liable, if the plaintiff endeavours to defraud. him of it, it “ 

but reaſonable he ſhould be barred of that remedy which is on! 


founded on the reward. 


(C) Of his Intereſt in the Things delivered to his | 


Charge. 


97 225 89. Carrier, who hath goods delivered to him, undertakes for 
4 Co. 83. 


H. 635 his hire to deliver them ſafely, and he hath the poſſeſſion of 
7 H. 6. 60. f — 
2 Bulſt. 311. them for no other purpoſe; yet he hath ſuch a ſpecial I 
Sid. 438. property, that he may bring trover and converſion againſt 1 


Mod. 30. 155 
2 Sand? 4), ſtranger that takes them away, or he may ſue the hu 


Yelv. 44. When robbed of them, becauſe he is anſwerable over in damig” 


90 


Dyer, 98. to the abſolute owner. 


4,2 


Carriers, 


8 Go 2 carrier by reaſon of his poſſeſſion, and this ſpecial kind of 


property, may have an appeal of larceny againit one who robs 
ſhall him of the goods committed to his charge. 
1 im- Alſo a carrier by not delivering the goods, or by embezzling 
hem, them, cannot be guilty of felony ; but if he opens a pack and 
u Was takes out part of the goods, with an intent to ſteal that part, he 
nd to is guilty of felony ; for a poſſeſſion of part diſtinct from the 
| the whole was gained by wrong, and not delivered by the owner; 
and it was alſo obtained baſely, fraudulently, and clandeſtinely, 
What in hopes to prevent it from being diſcovered at all, or fixed upon 
Vere is any one when diſcovered. 
er for So if a carrier, after he hath brought the goods to the place 
iculars appointed, take them away again ſecretly anime furandi, he is 
made guilty of felony, becauſe the poſieſſion which he received from 
Guild the owner being determined, his ſecond taking is in all reſpects 
1e told the ſame as if he were a mere ſtranger. 
wr Alſo if a ſtranger ſteals the goods delivered to a carrier, he 
may be indicted generally, as having ſtolen his goods ; ſo by 
rcaſon of this ſpecial property, if the owner, with an intent to 
or, in js make the carrier anſwer for them, fraudulently and ſecretly takes 
hy 6h 1 them away, he is guilty of felony, and may be indicted gene- 
urr. 2208. rally, as having ſtolen his goods; for the injury is altogether as 
ud and in, great, and the fraud as baſe, where they are taken away by the 
the part ef 3 £ & | 
— fan hes y a Kranger. Kelw. 70. 1 Hawk. P. C. 
| Jeon D) Of the Regulations Carriers are under by Acts 
ataining, of Parliament, with reſpect to their Carriages, and 
ceipt 7 the Prices they are to take, 
eat 
3 £ : A® to the regulation of the prices of carriage of goods, by the 
and riſt; 3. M. cap. 12. ſect. 24. it is enacted, “That the juſ- 
bed, be * tices of the peace of every county, and other place within the 
ar undet- * realm of England, or dominion of Wales, ſhall have power 
je Carrier * and authority, and are hereby enjoined and required at their 
f it, it B next reſpective quarter or general ſeſſions after ZEaſter day, 
h is only * yearly to aſſeſs and rate the prices of all land-carriage of goods 
* whatſoever, to be brought into any place or places within 
* their reſpeCtive limits and juriſdictions, by any common carrier 
: Hor waggoner; and the rates and aſſeſſments ſo made to certify 
4 to hs. to the ſeveral mayors, and other chief officers of each reſpec- 


E ure market-town, to which all perſons may reſort for their in- 
| formation; and that no ſuch common waggoner or carrier 


ertakes for © ſhall take for carriage of ſuch goods and merchandizes, above 


offeſſion of be e rates and prices ſet, upon pain to forfeit for every ſuch 
zal limited x — the ſum of five pounds, to be levied by diſtreſs and 
againſt 2 N ” of his and their goods, by warrant of any two juſtices 
e hundred ot the peace where ſuch waggoner or carrier ſhall reſide, in 


| 6 
| Manner aforeſaid, to the uſe of the party grieved *.“ 
ation of the 


in damages 


80 08. Lid. 
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2 Hawk. 
P. C. c. 23. 
944. 


13 E. 4. 10. 
S. P. C. 25. 
Dalt. c. 102. 
Kelynge, 35. 
Roll. Abr. 

73. Hawk. 
P. C. c. 33- 


983 


H. P. C. 62. 
3 Inſt. 107. 
Bro. Coron. 
160. S. P. C. 
25. Hawk. 
P. C. c. 33- 
97. 

7 H. 6. 43. 
5 H 7. 18. b. 
Bro. Coron. 
45. 160. 
Cro. El. 535. 
8. P. C. a6. 
a. 3 lait. 
310. Me. 
pl. 981. 


H. P.. 67. REA” 


Ce 33. Y 30. 


[This act is 
repealed, as 
to highways, 
by 13 G. 3. 
c. 78. 84.1 
See penalty 
of taking 
more than 
the rates, 
21 Geo. 2. 
c. 28. & 3. 
Juſtices of 
the City of 
London to 
aſſeſs the 
rates of car - 
rying goods 
between 
London and 
W:ftmirfter, 
30 Geo. 2, 
c. 22. 83. 
* Commil- 
fioners for 
regulating 
the naviga- 


3 Om to rate the price of water-carriage, 24 Geo. 2. e. 8. & 9.—Penalty for taking 
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558 Certiorari. 


For the regulations carriers are under with reſpect to the 
weight of their loads, and number of horſes, upon highways 
and turnpike roads, ſee 13 Geo. 3. c. M. & c. 84. and 21 Ce. 
c. 20., and tit. Highways. 

For the ſtatutes reſpecting the poſt-office, ſee 12 Car. 2. « 9, 
ꝙ Ann. c. 10. 6 Geo. 1. c. 21. 551. 4 Geo. 2. c. 33. 26 Ge, 2. 
c. 13. 5 Geo. 3. b. 23. 7 G. 3. c. 30. 24 Ces. Jo 6:39; 
Barnes v. A poſt-maſter, it hath been determined, cannot only not de. 
3 and mand, as a duty, any additional ſum to the legal rate of poſtage, 
Harris, for the delivery of letters to the ſeveral perſons to whom they are 


4Burr. 2153. directed within a poſt-town or place, at their reſpective places of 


Burr. 2709, abode, but he is moreover bound to deliver them at ſuch places, 


Rowning v. 


Goodchild, 3 Wilſ. 443. 2 Bl. Rep. 906. S. C. Smith v. Powdich, Cowp. 182. 


jones v.. A place connected to London by a ſtreet of contiguous build. 
alker, ings, prior to the act of 9 Ann. c. 10., is within the ſuburbs d 
Coup. 624. 


the city: the penny poſt- office, therefore, is entitled only to one 
penny for the carriage and delivery of a letter to any of the in- 
habitants thereof, viz. the penny paid upon putting the letter int 
the office.] | 


Certiorari. 


(A) Out of what Court it iſſues ; and therein of the 
Diſcretionary Power of the Court of King's Bend 
in granting, denying, and filing it. 

(B) To what Courts it lies. 

(C) Where it is neceſſary, or the Record may | 


removed without it. 


£ 


(D) What the Party, who applies for it, muſt d 


before it is granted. | 
(E) Where by Acts of Parliament, the Court d 

King's Bench is reſtrained from granting it. 
F) To whom it ought to be directed. | 
(G) How far it is a Super/edeas to the Court below 
(H) In what Manner it is to be returned. 
(I) Where the Record ſhall be ſaid to be removed 
(K) Of the Proceedings of the Superior or Intel 

Court after the iſſuing out of the Certzorart 
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Certiorari. — "Ws 


o the | | 3 | : 
ways (A) Out of what Court it iſſues; and herein of the 
& . 2 | - bl 
300. j. Diſcretionary Power of the Court of King's Bench 
65 in granting, denying, and filing it. fe i,. gfe 
Jeb. 2. * *. 7 3. © AA oy 5 
7. ' A Certiorari is an original writ iſſuing out of Chancery, or F. N. B. 235. 
wot de- the King's Bench, directed in the king's name, to the judges = bk 
oſtage, or officers of (a) inferior courts, commanding them to return the eee 
hey are records of a cauſe depending before them, to the end the party a civil na- 
laces of may have the more ſure and ſpeedy juſtice before him, or ſuch _ 5 
places. other juſtices as he ſhall aſſign to determine the cauſe. -g2 fi; ihe other 
| courts at Weſtminſter. 2 Ld. Raym. 836. 1 Salk. 148. 1 H. Bl. Rep. (a) The court of 
Chancery may iſſue a certiorari to the King's Bench; as if, in an action of debt brought in the Com- 
mon Pleas, upon a judgment in B. R. the defendant pleads nul tiel record, the plaintiff may have a 
18 build wr:icrari out of Chancery to ſend the record thither; and the ſame may be ſent after, by mittimus, into 
burbs of the Common Pleas, notwithſtanding the general rule, that records in B. R. ſhall not be moved out of 
to one that court into any other court. Cro. Car. 297. Semb. So if in an action of debt brought in an 
7 i inferior court upon a bond, the defendant pleads, that the plaintiff had recovered in B. R. upon the 
f the in. fame bond; and the plaintiff replies nul tiel record, and thereupon iſſue is joined ↄued babetur tale re- 
etter into cordum, the record in B. R. may be certified into Chancery, and from thence ſent by mittimus to the 
inferior court. 1 Sand. 97. 99. 1 Sid. 223. 329. 2 Keb. 205. 249. 278. 
The court of King's Bench hath a ſuperintendency over all 1 Ld.Raym. 
— 


| courts of an inferior criminal juriſdiction, and may by the ple- 246. 1Salk- 
nitude of its power (5) award a certiorari, to have any indictment 2 Hauk. 

removed and brought before itſelf; and where ſuch certiorari is P. C. c. 27. 

allowable, ought of right to award it at the inſtance of the king, 9.27. 

| a . . [(5) And 
becauſe every indictment is at the ſuit of the king, and he hath this is done, 


a (e) prerogative of ſuing in what court he pleaſes. | ſometimes, 


| to conſider 
and determine the validity of the indictments, and to quaſh, or affirm them, as there is cauſe. Some. 


| times, to have the priſoner or offender tried either at the bar, or by niſi prius, before the king's juſtices 
Jef the courts of We/iminſter. Sometimes, to examine, and affirm, or reverſe, proceedings and judgments 
given by inferior judges. Sometimes, to plead the king's pardon. Sometimes, to iſſue proceſs of out- 
: Bench awry againtt the offender; in thoſe counties and places where the proceſs of inferior juſtices cannot 
2 8 teach him. 2 H. H. P. C. 210. Sometimes too, to iſſue writs of execution upon judgments in 
| infer or courts, where the defendant hath withdrawn his perſon and effects from the juriſdiction of 
inole courts, See the 19 Geo. 3. c. 70. $ 4+, with reſpect to inferior courts ; and 33 Geo. 3. c. 19., 
wich reſpect to Wales, and the counties palatine. 1 H. Bl. 552, In the caſe of outlawry, as ſoon as 
nz object is attained, by the coming in of the offender, the court will remit the record. Rex v. 
| Perry, 5 Term Rep. 478. (c) But there is a diſtinction between thoſe caſes, in which the crown is 
ſpecially concerned, and proſecutes by the attorney-general, and thoſe which are nominally at the ſuir 
& we crown, but, in reality, are proſecuted by a private perſon, In the former, the crown hath a 
right to demand a certiorari ; the court are bound to grant it: in the latter, it iſſues, indeed, of courle ; 
5 vpon good cauſe, a Precedendo may be awarded. 4 Burr. 2458. ] 


but though the court is to grant it at the ſuit of the king, yet 2 Hank 
t hath a diſcretionary power in granting or refuſing it at the 3 wid. 
a8 it, ut of the defendant; and agreeably hereto it is laid down as pl. py — 
* general rule, that the court will never grant it for the re- pl. 16. 150. 
moval of an indictment before juſtices of gaol-delivery, without Pl 18. 251. 
lome ſpecial 3 | pl. 20, 
tue Peclal cauſe; as where there is juſt reaſon to apprehend Keb. 4. 


Eat the court below may be unreaſonably prejudiced againſt the [I Mod. 4r. 


. | 1 -cndant 3 or where there is ſo much difficulty in the caſe, that 11 
de remote |idge below defires that it may be determined in the Ang's 937. OY 


#1c5; or where the king himſelf gives ſpecial direction that the > Term 
| cauſe Rep. 9. 
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560 LY Certiorari. 
cauſe ſhall be removed; or where the proſecution appears to he 
for a cauſe not properly criminal. | 


Sid. 54. Neither will the court of King's Bench ordinarily, at the prayer 
2 Hawk. Of the defendant, grant a certiorari for the removal of an indid. 
23. ment of perjury or forgery, or other heinous miſdemeanor; fg 
[ro remove ſuch crimes deſerve all poſhble diſcountenance, and the certiorar; 
an indict- might delay, if not wholly diſcourage, the proſecution. 
ment from 


Hicks's- ball, for bigamy, the conſent of the proſecutor mwſt be had. Cowp. 283. So, from the (1; 
Bailey, for forgery, 2 Str. 717. $77.——But the court have granted it, on the application of the defend- 
ant, in perjury, from the Ol Bailey, upon affidavit that he had twice paid coſts for not going on ts 
trial, the judges being gone away. 2 Str. 1049. This, however, is not uſual ; and was, in this in. 
ſtance, done upon the extraordinary circumſtances of the caſe, Ca. Temp. Hardw. 369, 370. They 
have alſo granted it at the inſtance of the defendant, upon affidavit that the proſecutor's attorney wa 
under-ſheriff of Middleſex, and attended the grand jury on finding the bill. 2 Str. 1068. So, ben 
the defendant appeared to be a man of good repute, and the proſecution on ſlight grounds. 1 $t, 

So, where it was proved that the proſecution was malicious. 1 Barnard. K. B. 7. 41. 80 
in the caſe of a conviction for compounding felony, where the objections, in arreſt of judgment, wer 
ſerious and weighty. Id. 415. So, in the caſe of a nuiſance at the aſſizes, where a view was neceſlan, 
2 Barnard. K. B. 214. ] 


2 Hawk. Nor will the court of King's Bench grant it for a conviction df 


3 6. 27. recuſancy on a default at the ſeſſions, becauſe by the ſtatute 
* o * « V/ 0 

Salle. 145. ſuch convictions are to be removed into the Exchequer, and pre 
pl. 5. S. P. ceſs on them is to go from thence. 1 

and that it 8 

was never done but in the Duke of York's caſe. Vide head of Papiſt and Popiſh Recuſants, 
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i 
. Rex v. Rit- [Nor will the court of K. B. grant it to remove the record and 1 
be fon, 2 Tem proceedings out of a court leet, in order to inquire into the NEL 
1 Rep. 184. "a, X land 
by propriety of an amerciament, where the fine hath been eſtreated a 
i into the duchy chamber of Lancaſter and paid.) we; 
bY 2 Hawk. Alſo it is faid to be a good objection againſt granting a cet 
6 Hg &27* rari, that iſſue is joined, and a venire awarded for the trial i T 
36 16 E. 4. 5. the court below. only 
Salk. 149. A certiorari ſhall not be granted to remove an indictment c table 
. appeal after a conviction, unleſs for ſome ſpecial cauſe; as wer of t 
6 Mod. 17. — 2 b dat td . have 
8 Mod. 319, the judge below is in doubt what judgment to give. . 
320. Ld. Raym. 137. 2 Ld. Raym. 991. 1372. Stra. 610. 2 Burr. 749 5 : 
; | ray! 
Sid. 296. But it hath been adjudged, that a certiorari for the removal i * 
n 2 preſentment before juſtices in eyre, of a matter which is ir ret 


p. C. c.27. quirable and puniſhable by the foreſt law only, ſhall. not be gie 
9 32. granted before, but only after conviction; for if it ſhould be * 
| granted before, the offence ſhould be diſpuniſhed: but it mi 27 
be granted after conviction, in order to give the party, the right | 
of whoſe frechold is concerned in it, an opportunity ſo far t0 
traverſe it. | 
2 Hawk. The court hath refuſed to grant a certiorari to remove a H. 


4 Ce ©&27- cognizance of appearance before juſtices of oyer and terminer, * 
7 becauſe the court below is moſt proper to judge upon the " 
circumſtances of the cafe, which are equitably to be conſidered 

whether it ought to be eſtreated or not. EE 

[2 Hawk. By a rule of the King's Bench, no order of commiſſone!s © 
P. C. c. 27. ſewers is to be filed without notice to the parties concern 


8 34. . 52 5 * for ſuc 
x Salk, x45. neither will the court luſter the return of a certiorari ſo 2 


or 


Certiorari. | 561 


order to be filed, without hearing (a) affidavits of the facts; 2 Keb. 157. 


to be whereon if the matter appear doubtful, it is uſual in order to a ſeems <.n- 
trial of feigned iſſues, and after ſuch trial, either to file the re- (a) A 3 
22 turn, or ſuperſede the certiorari, and grant a procedendo, and erari to bring 
: ; : give (b) colts, Oc. as ſhall appear to be moſt reaſonable. 2 order 
'* fo . : = ; ot TRE re- 
rr moral of their clerk is of common rigut, and not diſcretionary. 1 Str. 609. (9) Vide 2 Keb. 500. 
[The court of King's Bench will not grant a certiorari to re- Rex v. Baſs, 
BY move a conviction before juſtices of the peace, where they ſee 1 
no tt the juſtices have drawn the proper concluſion from preſump- 
this in. tive evidence. | | 15 
hes They will not grant it, where an appeal is given, if the objec- Rex v. 
45 0 0 . . . . . 
R * tion be not to the want of juriſdiction but to the merits, for Dy 
* ; * . . . oe . 2 oug 0 49. 
1 tiat is more properly the ſubject of appeal: a fortiori they will Rer. Fag. 
EY not grant it, pending an (c) appeal. | . Abbot, 
ot id. 5 5 3. 
necellar;, (c) Rex v. Sparrow, 2 Term Rep. 169. n. a. With reſpe& to appeals, there is this diſtinction: if 
one party only has a right of appeal, or no time is limited for bringing the appeal, the certiorari ſhall 
Nion ol de immed:ately granted; for in the one caſe, the party having the right, may wave it; and in the 
ſtatute other, if the objection were to be allowed, the certiorari might never iſſue: but if both parties have a 


right to appeal, and the time is fixed ; in that caſe, it ſhall not be granted, until after the appeal hath been 
nd pro- made, or the time for making it hath elapſed. Rex v. Harman, Andr. 343. But, notwithſtand- 
ing an appeal depending, if the order muſt be obeyed before the validity of it can be determined, a cer- 
terari will lie. 2 Str. 991. Advantage muſt be taken of this rule, in the caſe of an order, before the 
order is filed, 1 Salk, 144. 8 


ord and They will not grant it, upon the ground of publick inconve- (% Rex v. 
0 the nience, to remove (d) a poor's rate, or the aſſeſſments (e) of the V=oxeter, 


. . Str. 932. 
read land- tax, or proceedings before commiſſioners (F) of ſewers, R 
the Juſtices of Shrezoſbury, Id. 975. (e) Rex v. King, 2 Term Rep. 234. () Rex v. Com- 
miſtoners of Sewers in Yorkſhire, 1 Str. 609. * 


a certi- 

* in The writ of certiorari is uſed for the purpoſe of removing not 2 Ch. Rep. 
only legal, but likewiſe eguitable proceedings; for when an equi- 900 Pre 

tment or table right is ſued for in an inferior court of equity, and by reaſon Bch. ; as 

as when of the limited juriſdiction of the court, the defendant cannot Lend. 291. 


have complete juſtice, or the cauſe is without the juriſdiction of 7 5 8 
the inferior court; the defendant (g) may file a bill in Chancery 173. 
praying this writ to remove the cauſe into the court of Chancery. Eg. Abr. 80, 


emonal d And when the bill is filed, he muſt enter into a bond with one 2 
ich is i- ſurety in the penalty of 1007. to the Maſter of the Rolls and the belos, ie 
1 not be ſenior Maſter in Chancery, to prove the ſuggeſtions of the bill ſeems, is 
ſhould be vithin fourteen days: and in default of proof, a procedends may mar ng 
ut it 4 be applied for of courſe.] | make this application. Harriſon's Ch. Pr, 119. 
the 11g : 


ſo far tl 
e ab (B) To what Courts it lies. 
nov 
miner; of 
the whol 
conſiderth 


THE courts of Chancery and King's Bench may award a cer- 2 Hauk. 
ttrari to remove the proceeding from any inferior courts, C. © 27. 
whether they be of an ancient or newly created juriſdiction, 3. P. C. 2 
(5) unleſs the ſtatute or charter, which creates them, excmpts Salk. 144. 
mem from ſuch juriſdiction. | 


n. LJ. Raym, 113. 252» 484. Carth. 421. 491. Comyns, 76. See 12 Mod. 386. 623. 
Ui, . 00 2 LA. 


iſſioners 0 
concerned; 
ri for ſuc 
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82 Certiorari. 
2 Ld. Raym. $36. 7 Mod. 138. 3 Salk, 79. pl. 4. 2 Lev. 86. Lev. 312. Cro, Cu. 26s, 
3 Mod. y3. 12 Mod. 145. (&) As the a.utes, concerning the commiſſioners of Cambrideejn 
Fens, Fc. are ſaid, by forme, to have done. Sid. 296. cont. 2 Keb. 43. 722. But there mutt be 
expreſs words in the ſtatute to take away the juriſdiction of the court of King's Bench. 2 Burr, 1001, 


For, per Holt, C. J., this court will examine the proceedings of all juriſdictions erected by a of pa. 
liament. 1 Ld, Raym. 580. ] © 7 


(a) Sid. 226. And therefore it is agreed, that the King's Bench may awar 
2 St. ſuch certiorari to juſtices in (a) eyre, or of (b) gaol-delivery, or of 
7b) Salk. 94. 4 (e) county palatine, and to the (d) college of phyſicians, having 
144. pl. 3. a ſpecial power by ſtatute to impoſe ſines, Qc., and to juſtices of 
. the peace, c., even in thoſe (e) caſes, which they are em- 
3 Salk. powered by ſtatute finally to hear and determine; and to { f) com- 
x46. pl.7. miſſioners of ſewers, for the clauſe in 13 Eliz. cap. g. That ſuch 


Roll. Abr. commiſſioners ſhall not be compelled to make any return of ther u. 


395. Allen ; . 

4, ( Salk dinances, (g) hath been conſtrued to intend only to exempt then ot! 
_ in 3. from returning their orders into Chancery, as by the ſtatute of int 
(e) 3 Mod. _; 5 n | 

2 fa Mod. 23 H. 8. c. 5. they were obliged to do. | | tle 
145+ pl. 5. (F) Salk. 145. pl. 6. Keb. 129. March, 196. Raym. 185. (g) Mod. 4% 4. wit 
Lev. 288. Vent. 66. [It is to be obſerved, however, that a certiorari to remove proceedings from of! 
the courts of the counties palatine, and great ſeſſions, cannot be ſued out as of courſe, without lajing 

ſome ſpecial ground. Zink v. Langton, Dougl. 749. Williams v. Thomas, id. 751. note (2).] * 
Cro. Car. Alſo it ſeems ſettled at preſent, that a certiorari lies to the tice 
ee =. courts of the eingue ports, to remove an indictment from thokk deer 


395 courts, and that the privilege of the cingue ports, which they 
Sile, bs have enjoyed time out of mind, that the king's writs do not ru 
1 ek. . there, is to be intended only of civil (4) cauſes between party 
(5) cr and party. | 

Eliz. 910. Palm. 54. Cro. Jac. 531. Sid. 432. Hard, 475. 


2 Hawk. Alſo a certiorari lies from the King's Bench to the courts of 
F. C. c. 27. grand ſeſſions, and to other courts in Wales, whether in the an 
825. 1 Str. . RE. of | 4 | 
704. 3 Term Welch counties, or in the lordſhips marches; and whether fi % 
Rep. 633. indictments be for inferior crimes or for felony. - 4 2n 
4 Burr. | 
2456. Vide C:urts, and their juriſdiction in general. x ſur 
| | to 
2 Burr. 856. [It lies alſo to Berwick and other dominions of the crown.] ee 
2 Hawk. Alſo it lies to remove an indictment from any court of it 
92 = 6. 27. minal juriſdiction in Londen or Middleſex; but by the city cla Ane 


ter, it is ſaid, only the tenor of the indictment ſhall be i 
moved. 


2 Ld. Raym. [Tt lies to the quarter-ſeſſions of a corporation. 
1452. N 1 
Cowp. 458. It lies to remove a preſentment in a court-leet ; and the j 


ſentment, when removed, is traverſable. 
Rex v. Bot- It lies to remove examinations taken before juſtices of ti 


ton, M. - | cw „ 
25 6. 3. Peace in purſuance of 2 & 3 P. & M. c. 10. 


2 Hawk. P. C. c. 27. 823. note. 


(i) Andr. It lies (2) to remove an information before juſtices of aſi 
Mag 5 againſt a parſon for non- reſidence, for they have no juriſt , 
But (&) not to juſtices of oyer and terminer to remove à f 
nizance of appearance. | | 


„ 26, It lies (a) to remove orders of conviction on the conventicle (a) 2 Burr. 

gin at, 22 Car. 2. c. I.; and orders (5) on appeal from a ſcavenger's mg 

. 1041, nte; and orders (e) of baſtardy, if applied for in fix months. ( as mY 

ol par- | | (e) 2 Will. 35. 
It lies to remove an inquiſition taken by the ſheriff under a 4 Burr, 

award private act of parliament, and the verdict and judgment thereon,] 2244. 

jor of | | | | 

having | 5 | | | 

tices of (C) Where it is neceſſary, or the Record may be 

re en removed without it. 

) com- | | | h 

4 ſuc I a juſtice of peace, or other judge of record, having taken a Vid. 2 

heir . recognizance or inquiſition, or recorded a riot, or done any 4 C. 

pt then other exccutory matter, {till continue in the commiſſion without a N 

atute ol interruption, the King's Bench may, without any certiorari, receive authorities 


| the record from his hands: alſo the clerk of the aſſiſes may, here cited. 
pd. 4% 6 


without certiorari, bring in the records of nf: privs on the death 
edings iron of the juſtices : but the executor of the judge cannot do it with- 
thout laying 


out writ : neither can a record executed, as by acquittal, &'c., 


te (2). 7 . . . . . . 
@)] be brought into a higher court without writ : neither can a juſ- 


es to the tice who is out of the commiſſion at the time, nor one who hath 
om thok been out, and is reſtored, certify any record without writ. 
nich tber 


2 D) What the Party, who applies for it, muſt do 


before it is granted. 


p! the 21 Fac. 1. cap. 8. 5 6, 7., „ All certioraris for indict- 
ments of riots, forcible entry, or aſſault and battery, at 
any quarter ſeſſions of the peace, or otherwiſe, ſhall be deli- 
vered in open court, and the defendant ſhall, before the allow- 
* ance, become bound to the proſecutor in 10/., with ſuch 
* ſureties as the juſtices at their quarter ſeſſions ſhall think fit, 
© to pay to ſuch proſecutor ſuch coſts and damages ag the juſ- 


Courts of 
in the oll 


ether (ud 


crown.] ( tices of the county, Sc. ſhall think fit; and in default thereof 

ourt of ir ſhall be lawful to proceed, ſuch certiorari notwithſtanding.“ 8 

city chm And the like recognizance in the ſum of 401. is required by. (4) But this 

ſhall be Ws © 14 (4) Car. 2. cap. 6. on certioraris for indictments on — 
hat ſtatute concerning the highways. 8 13 Geo. 4. c. 78. 


Theſe ſtatutes do not extend to all indictments at ſeſſions in Keb. 225+ 
eneral, but only to thoſe particular ones therein mentioned: but 1 8 526. 
us defect was in a great meaſure ſupplied by the rules of the 232 
ut of King's Bench, which, upon the removal of an indictment P. C. c. 21. 
Tom London to Middleſex, required a recognizance from the de- y 47+ | 
endant, to carry down the record to trial the ſame term .on | 
Much the certiorari was returnable, or the ſittings after, and, on 
removal of an indictment from other counties, required ſuch 
*02n2ance for a trial at the next aſliſes. © 4 
f 0 hereto it is enacted by 5 V. & M. cap. IT. 

9 V. 3. cap. 33. © That all parties indicted at a gene- 

G 3 


and the f 


ſtices of U 
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te ral or quarter-ſeſſions of the peace, proſecuting a certiorgi, 
tt before the allowance thereof ſhall firſt find two ſufficient 
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from the cc 


fit there in ©* 


doth capa - cc 


cities, and 


draw up their orders, with one title, or with the other, according to the offence, and the enim 
directed accordingly. 1 Burr. 11. 3 Burr. 1462.] 


6 


eertiorari, within the counties palatine of Chefeer, Lancaſn 
Durham. : : 


. c manucaptors, who ſhall enter into a recognizance in the 7 
1 « ſum of 201. before one or more juſtices of the peace of the 
10 & county or place, (or elſe before one of the judges of the Ng. # 
Wn « Bench, in which caſe ſuch judge ſhall make mention af 
1 cc under his hand on the back of the writ,) and the recognizance ” 
No &« ſhall be with condition, at the return of ſuch writ, to apper . 
; © and plead to the indictment or preſentment in the court d 65 
ij ©« King's Bench, and at his own coſts to procure the iſſue th 77 
1 © ſhall be joined upon the ſaid indictment or preſentment, a 
1 « any plea relating thereto, to be tried at the next aſſiſes for the = 
"i « county wherein the indictment was found, after ſuch cet 
401 z « ſhall be returnable, if not in Lenden, Weſtminſter, or Mid. * 
* « ſex; and if there, then to cauſe it to be tried the next tem bt 
1 after wherein ſuch certiorari ſhall be granted, or at the fitting 7 
1 « after the ſaid term, if the court of King's Bench ſhall not i A 
1 « point any other time for the trial thereof; and if any ot 75 
bl « time ſhall be appointed by the court, then at ſuch other tine , 
6; « and to give due notice to the proſecutor, or his clerk in cout Wl -.. 
1 « and alſo that the party or parties proſecuting ſuch certimm 1 
1 66 ſhall appear from day to day in the ſaid court of King's boy. 
bi dc and not depart till he or they ſhall be diſcharged by the f 
h | &« court; and ſuch recognizances, cerrioraris, and indiftment T 
i 1 « ſhall be filed in the King's Bench, and the name of the Hd 
„ « cutor, (if he be the party grieved or injured,) or ſome pu z! 
[ 4 « officer, endorſed on the back of the indictment ; and if by ü 
4" ic perſon profecuting ſuch certiorari, being the defendant, te 
1 « not before allowance thereof procure ſuch manucaptors to1 T 
60 % found as aforeſaid, the juſtices of the peace ſhall and ere 
{Hal te proceed to trial of the indictment notwithſtanding ſuch « II 
Wh „„ | reſtr: 
{This aa, And it is further enacted by the ſaid ſtatute of 5 & V.. 
«gs tie, cap. 11. and 8 & 9g IV. 3. c. 33. „ That if the defendant Hir 
elates oniy 0 het : - > 
to quarter- © fſecuting ſuch certicrari be convicted, the King's Bench i ward 
 lefions of ©« give reaſonable coſts to the proſecutor, if he be the be 
= pres „ grieved or injured, or be a civil officer who ſhall prolect ron 
ditments © on account of any fact that concerned him as officer to} fend; 


ſecute or preſent; which coſts ſhall be taxed according! Th 


| ee « the courſe of the ſaid court; and the proſecutor, 41 , 
| ferminer at © recovery of ſuch coſts, ſhall within ten days after ws yy 
it — « made ot tae defendant, and refuſal of payment on oath, 1 les, 

j the eos, „ an attachment granted againſt the defendant by the faid of Th 


for ſuch his contempt, and the ſaid recognizance {hal 
be diſcharged till the coſts ſo taxed ſhall be paid.“ 


And the like in effect is enacted by. the ſaid ſtatute of 
W. & M. cap. 11. concerning the removal of indictmens 
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yhorar, In the conſtruction of theſe ſtatutes, the following points ſeem 


uſhcient moſt remarkable : 
© 1 That notwithſtanding the expreſs words are, that juſtices may Keb 223. 
e 0 6 8 3 . | . Sid. 
roceed to trial, Sc. if a proper recognizance be not given, not- Sid. 70. 
le King' P . a PLE” 8 8 5 2 Hawk. 


withitanding ſuch certiorari, yet they will be in contempt if they p. C. . 27. 
make no return to it; for all writs mult be obeyed, unleſs good 8 51. 
cauſe ſhewn to the contrary. | 

to appeat That theſe ſtatutes extend only to certioraris procured by de- 6 Mod. 246. 
court ul fendants, and therefore thoſe procured by proſecutors remain as 

iſſue tut they were at common law. ] : 

tment, of That thefe ſtatutes being in the affirmative, as to the taking of 2 Hawk. 


es 7 te recopnizances, do not take away the power which the juſtices of f · O. 6. 27. 
1 certioranl 


or Middh- 
next tem 
the ſitting 
all not a 
any oth 
other time 
k in court 
h certumm 


on of it 
\gn1zance 


take a recognizance variant from the form preſcribed by the pl. 3. 
ſtatute, it will be as effectual as before: but it is ſaid, that rj Raym. 
in ſuch caſe the certiorari, if procured by the defendant, will be * 
no ſuper/edeas, becauſe the ſtatutes ſeem to be expreſs, that the 
ſelions may proceed notwithſtanding any certiorari procured by 
a defendant, whereon ſuch recognizance is not given as is pre- 
ſcribed, 25 
That if the perſons offering to he ſureties appear to be worth March, 25. 


by . weniy pounds, the juſtices cannot refuſe them. NE W 
ndictmem That if there be ſeveral defendants, and ſome find ſureties, 2 Hawk. 

F the pa nd others not, the indictment ſhall be removed as to thoſe (c. c. 27. 
ome pub e least who find ſureties, becauſe they ſhall not be prejudiced 3 27. 
and ift by the fault of others; and, as (a) ſome ſay, it ſhall be removed (a) Keb. 
-ndant, Wan: to all. 1 3 
aptors 10 That in the taxing of coſts, thoſe only are to be conſidered that 2 14.Raym. 
all and ere ſubſequent to the certiorari, | 354 

ng ſuch « That the proſecutor, by accepting the coſts ſo taxed, is not 2 Hawk. 


reſtrained from aggravating the fine, becauſe he has a right f C. © 27- 
to them by the expreſs words of the ſtatute : but in other caſes, 8.1. 55. 
a proſecutor accept coſts from a defendant, he cannot after- p! 


6 V. El 


>fendant 


U ou 
's Bench ; Fards aggravate the fine, becauſe having no right to the coſts, if „5 
be 2 be takes them at all, he muſt take them in ſatisfaction of the 
hall prole ong; after which it is unreaſonable for him to haraſs the de- 
officer to endant. rg 2 


| according! That notwithſtanding the condition of the recognizance be, Salk. 470, 

utor, i | that the defendant ſhall procure a trial at the next aſſiſes, yet Pl 4+ _ 
_— \-* *<copnizance ſhall not be forfeited unleſs the proſecutor give 

on J les, Oe. 

the faid "I bat after the recognizance is forfeited for not procuring a Salk. 380. 

ance fl, &c, no motion ſhall be made to quaſh the indictment. 2 89s 

id.“ 322 Hawk. _ 
| the ein | | P. C. c. 27. 5 59. d gu. 

an [That the ſtatute of 5 & 6 W. & M. c. 11., reſpecting coſts,  » Wilf. 1304 
Qatute of! Aw extend to a profecutor, even when bound over by the * 
indictmend 4 Tate to proſecute, unleſs he be either a civil officer, or the 0 
Lancoſ . hured. But (5) if it be proved that he is ſo, it is imma- 


Fil whether the name be on the back of the indictment or not. 
00 3 That 


the King's Bench had before; and therefore, if ſuch a juſtice 22 ei 
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2 Str. 1165. 
1 Burr. 11. 


(a) 3 Burr. 
1463. 


4 Burr. 
2125» 

Rex v. Oſ- 
born, Say. 
Law of 
Coſts, 267. 


1. Term 
Rep. 103. 


(B) This 
requiſition 
cannot be 
diſ}enſed 
with. 

4 Term 
Rep. 281, 


Certiorari. 


That coſts being given only by the ſtatute, if the recognizance 
be taken as at common law, and not upon the ſtatute, the pro- 
ſecutor is not entitled to them, But if the defendant (a) forieit | 
his recognizance under the ſtatute, ſuch recognizance ſhall ſtand 
as a ſecurity to the proſecutor for his coſts (if taxed) for the de. 
fendant's not going to trial purſuant to the condition, notwith- 
ſtanding he was afterwards acquitted, and the proſecutor had 
taken him in execution for the amount of them. | 


'That as the itatute of 5 & 6 W. & M. empowers the court 


to give reaſonable colts, if the proſecutor hath received a part of 0 
the fine, and then applies for his coits under the recognizance, 
they will order what he hath received to be deducted from the 6 
amount of the taxation. But the payment of a fine doth not di. 6 
charge the defendant's recognizance for colts. = 
That the repreſentatives of the proſecutor are entitled to tie 
coſts taxed during his life, though no perſonal demand were ent 6 
made by him, uh Gt | « 
It is enacted by ſt. 16 Geo, 3. c. 30., againſt deer-ſtealers, (x 
& That no certiorari ſhall be allowed to remove any proceedings 4 
« on that act, unleſs the party convict ſhall become bound to « 
« the perſon proſecuting, with ſufficient ſureties in one hundred "4 
“ pounds, to pay full coſts and damages, within thirty days alter 
« ſuch conviction confirmed, or a procedendo granted; and ſhall 0c 
& alſo have become bound to the juſtice before whom the d. con 
« fender was convicted, in ſixty pounds for each offence ; to pt juſt 
« ſecute ſuch certiorari with effect, and to pay the forteitures, or þ 5. 
“ to ſurrender in thirty days, &c.” But by 5 23., If the pary 2 
& convicted, giving ſix days notice to the proſecutor, and i 3 
& curity. to a jultice, appeals to the quarter ſeſſions, a certizren +4 
46e ſhall be allowed.” And the like in effect is enacted by 4 U 4 f 
5 VW. M. c. 23. and 5 Ann. ſeſſ. 2. c. 14. in relation to cone © a 
victions on thoſe aQs of offences concerning the game. 4 
And whereas in many caſes his majeſty's juſtices of the peat « 0 
by law are empowered to give or make judgments or orders, al Kit 
divers writs of certiorari have been procured to remove ſuch judg * ſu 
ments or orders into his majeſty's court of King's Bench at WV « th 
minſter, in hopes thereby to diſcourage and weary out the parts * (i 
concerned in ſuch judgments or orders by great delays and et ju 
pences; it is therefore enacted by 5 Geo. 2. c. 19. { 2., © That to 
&« certiorari ſhall be allowed to remove any ſuch judgment ot d. eco 
« der unleſs the party or parties (5) proſecuting ſuch ceriam 4 2 
ce before the allowance thereof, ſhall enter into a recognizauee Ic 
« with ſufficient ſureties, before one or more juſtices of the pe "Tal 
te of the county or place, or before the juſtices at their gene Nm 
« quarter ſeſſions, or general ſeſſions, where ſuch judgment , der! 
&« order ſhall have been given or made, or before any one t party 
“ majeſty's juſtices of the ſaid court of King's Bench, in the fu By 
« of fifty pounds, with condition to proſecute the ſame at ns FF ban 
de their own coſts and charges with effect, without any fu s 0 app 
« affected delay, and to pay the party or parties, in bee and 


&« favour, and for whoſe benefit ſuch judgment or — 
- 10 ö 
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« given or made, within one month after the ſaid order or judg- 
« ment ſhall be confirmed, their full coſts (a) and charges, to 
« he taxed according to the courſe of the court where ſuch 
« judgments or orders ſhall. be confirmed; and in caſe the 
« party or parties proſecuting ſuch certiorari thall not enter into 
« ſuch recognizance, or ſhall not perform the conditions afore- 
« ſaid, it ſhall and may be lawful for the ſaid juſtices to proceed 
and make ſuch further order or orders for the benefit of the 
party or parties for whom ſuch judgment ſhall be given, in 
« fuch manner as if no certiorari had been granted.“ 

And it is further enacted, 5 3. That the recognizance ſhall 
« he certified to the King's Bench, and there filed with the cer- 
« tj;rari, and order or judgment thereby removed; and if the 
« {aid order or judgment ſhall be confirmed by the ſaid court, 
« the perſons entitled to ſuch coſts, for the recovery thereof 
« within ten days after demand made of the perfon or perſons 
« who ought to pay the faid colts, upon oath. made of making 
« ſuch demand or refufal, ſhall have an attachment for contempt, 
« and the recognizance ſhall not be diſcharged until the colts 
« ſhall be. paid and the order ſo confirmed complied with and 
« obeyed.” 2 8 | 

And for the better preventing of vexatious delays and expences 


occaioned by ſuing forth writs of certiorari for the removal of 


convictions, judgments, orders, and other proceedings before 
juſtices of the peace; it is further enacted by 13 Geo. 2. c. 18. 
5. “ That no writ of certiorari {hall be granted, iſſued forth, or 
GH allowed to remove any conviction, judgment, order, or other 
« proceeding had or made by or before any juſtice or juſtices of 
the peace of any county, city, borough, town corporate, or 
«* liberty, or the reſpeCtive general or quarter ſeſſions thereof, 
unleſs ſuch certiorari be moved or applied for within ſix calen- 
dar months next after ſuch conviction (5), judgment, order, 
or other proceedings ſhall be ſo had or made (e), and unleſs 
it be duly proved upon oath, that the ſaid party or parties 
lung forth the ſame hath or have given fix days (4) notice 
thereof in writing to the juſtice or juſtices, or to two of them, 
(if ſo many there be,) by and before whom ſuch conviction, 
judgment, order, or other proceedings ſhall be ſo had or made, 
to the end that ſuch juſtice or juſtices, or the parties therein 
concerned, may ſhew cauſe, if he or they ſhall ſo think fit, 
* againſt the iſſuing or granting of ſuch certiorari.” 


« 
(« 
(« 
10 
10 
10 


ic 


If no recognizance hath been entered into, the court have no 
power under the above act of 13 Geo. 2. to award coſts upon the 
removal of ſummary proceedings: but to obviate this-miſchief, 
hey have reſolved, before they allow the certiorari, to oblige the 
Party applying for it to enter into ſuch recognizance. 8 

y the 12 Ann. f. 1. c. 2. it is provided, „“ That if any malt 

: appens to be burnt after the duty paid, the proprietor may 
. apply to the next quarter ſeſſions, who are to adjuſt the quantum, 
and give him a certificate, which entitles him to receive back 


00 4 | | ee the 
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(a) But coſts 
are not to be 
paid where 
any material 
part of an 
order is 
quathed. 

2 Str. 1408. 


(5) The 
certiorari 
mult be ap- 
plied for 
within fix 
months af- 
ter the date 
of the con- 
viction. 

4 Term 
Rep. 28. 
(c) Theſe 
words give 
the act a re. 
troſpective 
operation. 

1 Wilſ. 35. 
(4) This 
notice muſt 
be given be 
fore moving 
for a rule to 
ſhew cauſe 
why the cer- 
tiorari 
ſhould not 


be granted. 5 Term Rep. 279. 


Rex v. Jen- 
kinſon, 

1 Term 
Rep, 82. 


The caſe of 
Mayo and 
Parſons, 

1 Str, 391. 
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ce the duty.” The proceedings of the ſeſſions in this caſe cannot 
be removed by certiorari: their granting or denying the certificate 
cannot be conſidered as an order of ſeſſions; and the certiorari 
goes only to fetch up their orders. ] 


(E) Where, by Acts of Parliament, the Court of 
King's Bench is reſtrained from granting it, 


44) If acer- N the 1 & 2 Ph. & Na. c. 13. it is enacted, „ That ng 
go 5 crit of habeas corpus or certisrari ſhall be granted to remoye 
Ken ou 


cc | 7 . a 
in vacation, any priſoner out of any gaol, Or to remove any recogmzance, 


and teſted of C except the ſame writs be (a) ſigned with the proper hands | 


e „c of the chief juſtice, or, in his abtence, of one of the Juſtices 
the far for of the court out of which the ſame writ ſhall be awarded 


it muſtbe or made, upon pain that he that writeth any ſuch writs, not 


iigned by 44 being ſigned as is aforeſaid, to forfeit for every ſuch writ fre 


tome judge > 
of the court pounds. 


ſome t me before the eſſoin day of the ſu! ſequent term, otherwiſe it is irregular; and the court, upon 
motion, will order a precedendo; but it is ſaid, that there is no need for any judge to fign the writof 
certiorari itſeif, but only in ſuch cales wherein it is required by ſtatute. Salk. 150. pl. 19, 


On this And by 5 W. & M. cap. 11., © No certiorari in term-time, 
a e e tc at the proſecution of the defendant, ſhall be granted out of the 
payable, ur- King's Bench, to remove any indictment or preſentment from 
3 wo « any general or quarter ſeſſions before trial, but on motion 
— by e and rule in open court: but in vacation, ſuch writ may be 
the party © granted by any judge of the ſaid, court, whoſe name ſhall be 
grieved, or 4 endorſed thereon ; and alſo the party's name at whoſe inſtance 
by juſtices, ( 1 + 3 g | | 
it is granted. 
or other civil officers proſecuting as ſuch, 1 Burr. 431. ] 


«A a 


mayors, Oe. 


[It is enacted by 13 Geo. 3. c. 78. $ 24. © That the juſtice 
ce {hall make preſentment of any highway, cauſeway, or bridge, 
cc at their reſpeCtive aſſizes or ſeſſions, wherein the ſame do lis 
ic and not elſewhere; and that no ſuch preſentment, nor any it 
te dictment ſhall be removed by certiorari, or otherwiſe, out d 
e ſuch juriſdiction till ſuch indictment or preſentment be tn 
« yerſed, and judgment thereupon given, except where the duty 

or obligation of repairing ſuch highways, cauſeways, or bridge 
« may come in queſtion.” —And by 5 81. it is further enadd 
« That no proceedings to be had or taken in purſuance of ths 
« act ſhall be quaſhed or vacated ſor want of form, or remont 
« by certiorari, or any other writ or proceſs whatſoever (exc! 
t as therein before excepted) into any of his majeſty's courts i 
&« Weſtminſter.” a 

But it is enacted by 5 & 6 W. M. c. 11. “ That if the 
« right or title to repair ſuch cauſeways, Sc. may come in qu 
« tion, upon ſuggeſtion and affidavit of the truth thereof, à c. 
% riorari may be granted to remove ſuch indictment into i 
« King's Bench,” upon the like recognizance which is requit 
dy this ature for the removal of indictments from ſeſſions. 


; lt 


* 


* 
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cannot It hath been adjudged, that if the ſeſſions manifeſtly exceed 2 Str. 944. 


tificate their authority in making orders concerning the highways, ſuch — Rep. 
rtiorari orders may be removed by certiorari into the King's Bench, ane 
quaſhed, 
It hath been adjudged too, that theſe acts relate only to cer- 2 Str. 120g. 
tcraris applied for on the part of the defendants : that a certiorari Cowp. 78. 
urt of lies for the proſecutor without affidavit, or recognizance, and 
t, before traverſe and judgment, | 
And it is enacted by 12 Car. 2. c. 23. { 35., concerning the 
That no exciſe, * That no writ of certiorari ſhall ſuperſede execution or 
remove « other proceedings, upon any order by juſtices of peace, in 
nizance, « purſuance of that ſtatute, but that execution, and other pro- 
r hands | « ceedings ſhall and may be had thereupon, any ſuch writ or al- 
juſtices « lowance thereof notwithſtanding.” And the like is generally 
awarded enacted by other ſtatutes concerning the revenue. | 
Tits, not If a new offence be created by ſtatute, and a ſpecial juriſdiction Comp. 524 
writ fie out of the courſe of the common law be preſcribed, in that caſe, 
though there be no words of excluſion, yet the ſuperior courts 
court, upon are ouſted, becauſe they never could have juriſdiction. Not ſo, 
+ EIA where a new offence is created, and directed to be tried in an in- 
: ſerior court eſtabliſhed according to the courſe of the common 
rm-time, law, for in that caſe the inferior court tries the offence as a com- 
ut of the mon law court, ſubject to be removed by writs of error, habeas 
ent from corpus, certiorari, and to all the conſequences of common law 
n motion courts. In this laſt caſe, therefore, the court of King's Bench can- 
t may be not be ouſted of its juriſdiction without expreſs negative words. 
» ſhall be But if a ſtatute creating an offence take away the certiorari, and Rex v. Ter- 
e inſtance another ſtatute be afterwards paſſed infliting heavier puniſhment vet 2 Term 


upon the offender, but not expreſsly taking away the certiorari; ** 
the clauſe in the former act for taking away the certiorari, can- 
not be extended to proceedings under the latter act. 


1e juſtice By the 7 & 8 I. 3. cap. 6., made for the recovery of ſmall 7 & gw. 3. 


or ___ tithes before juſtices of the peace, it is enacted, © That no pro- © 34: , $ ba | 
me do lit * ceedings, or judgment by virtue thereof, ſhall be removed or — rl 
or an) 1 « {ſuperſeded by any writ of certiorari out of any court what- on any mat- 
ſe, out 0 * ſoever, unleſs the (a) title of the tithes, &'c. ſhall come in ter of law 
nt be tr * queſtion,” | jede " 
: 55 juſtice o 

re the dutf peace, which 15 any way doubtful; as on a cuſtom in a pariſh, to be diſcharged of a certain kind of 
or bridge dhe, Kc. the order may be removed, within the intent of the ſtatute. 2 Hawk. P. C. c. 27. $ 38. 
r enadch A certicrari is not grantable on the following proceedings: — Bridges; 1 An. ſt. I. c. 18. § 5. Hides; 
|; © th 9 Ann. c. 11, & 47, Coaches; 1 G. c. 57. H6- Malt; 12 Ann. it, 1. c. 2. $37. Coffee; 10G. 
nec 0 c. 10. § 42. Woollen manufacture; 13G. c. 23. 86. Seamen; 18. 2. c. 25. $15. Attornies; 


Ty remorel 20.2. c. 23. Y25. Turnpikes; 8 G. 2. c. 20. $16. County rates; 12 G. 2. c. 29. $21. Houles 
of correction; 19 G. 


ent 6 2. C. 5. 831. Swearing; 19 G. 2. c. 21. 88. Havens; 19 G. 2. c. 22. ſe 
ver (exc L gp 19G. 2. c. 38. 823. . 20 G. 2. c. 19. 86. 3 23 G. 2. c. 13. 59. 2 
$3 Courts DS: 2. e. 21. 833. Small debts; 23 G. 2. c. 33. $4 Bawdy-houles;z 25 G. 2 c. 36. $10. 
: = and watches; 27 G. 2. c. 7. 84. Stealing lead, &c. 29 G. 2. c. 30. $7. London bridge 3 

hat if the 5 BY, c. 40. § 39. Gaming; 30G. 2. c 24. & 20. : For obtaining goods by falſe pretences; 
Pp 3 - 2. c. 24. F1, Cowp. 24. 2 Term Rep. 472-] Militiaz 30G. 2. c. 25. & 58., &, Bread; 

me eim q a * 2. c. 29. § 37. &. The Thames ; 32 G. 2. c. 16. $24.27. 2 G. 3. c. 28. Ft. Lindon 


reof, a c. 43 33 C. 2. c. 30. § 31. See further, the Tables to the Statutes, title Certiorart, 
nt into ti at 
1s require 
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(F) To whom it ought to be directed. | 
2 Hawk. | REGULARLY a certiorari ought to be directed to the judge 


P. Fo 927. of the inferior court: but in ſome caſes it may be directed 

$9 to the officer known to have the cuſtody of the record; and in 
ſome other caſes to others, as ſhall be moſt agreeable to the 
courſe of approved precedents; which ſeems to be the beſt guide 
in this matter. . 

(a) 2 Keb. If the perſon who ought to certify a record, as a juſtice of 


750. 4 (a) peace, who hath taken a recognizance; or (6) a judge of mi 
Cro. Jac. Priiis, who hath taken a verdickt; or a (c) coroner, who hath taken 
Go, an inqueſt, die with the record in his cuſtody, the certiorari may 

yer ' , * . ' a ö 
563. Raſt, Bo to his executor, &c. 


Ent. 439+ 2 Inſt, 424. 2 Roll. Abr. 629. (e) Bro. Certiorari, 9. Indictment, 23. 


11 H. 7. 5 Alſo it hath been adjudged, that it may be directed to a Juſtice 
ET. of aſſiſe, to certify a record of aſſiſe taken before his companion 
2 Hawk. in his abſence. | 

P. C. c. 27. $42. 5 

Regiſter Certiorari for the removal of indictments, &c. from ſeſſions 
9. of the peace, are commonly directed either to the juſtices of the 
Hob. 135. Peace of the diſtrict generally, or to ſome of them in particular 
(d) Vide by name, and not to the cuftos rotulsrum; yet it hath been holden, 


2 Hawk. | - : - : 
P.C i. that after a recognizance is brought in to him he ſhall (d) cer- 


8 43 leaves tify it. 


it a doubt whether it can be certified by him, unleſs he does it as juſtice of peace. 


Rex v. In. [A certiorari to remove an order of two juſtices may be directed 
habitants of to the ſeſſions and returned by them. | 

Warminſlcr, 1 Str. 470. p | 75 x 

Daniel v. If a certiorari be miſdirected, no third perſon can object to it, 
Phillips, if the proper officer in whoſe keeping the record was, waves the 


TermRep. WEEN 4 
35 F objection, and returns the record upon the writ.] 


(G) How far it is a Super/edeas to the Court below. 


Cro. Car. II is clearly ſettled, that after a certiorari is allowed by tht 
= Salk- I court below, all ſubſequent proceedings on the record are er 
Gro: . roneous. Alſo before 21 Fac. 1. e. 8. (which requires that all «- 
915. tioraris for indictments, forcible entries, at ſeſſions, ſhall be del- 


Pier 98. vered in court, ) the delivery of ſuch certiorari to any ong juſtic 


Mo. 677. 


2 Ld.Kaym. of the peace of the ſame place, made all ſubſequent proceeding 
836. erroneous; and if any proceſs had been before awarded on ths 
7 Mod. 138. indictment, the juſtice to whom the certiorari was delivered, ougit 
immediately to have awarded a ſuperſedeas to the ſheriff, in orde! 
3 Salk. 79. to have ſtopped the execution of it: and it ſeems that the delive!) 
+ of ſuch a ſuperſedeas to the ſheriff before he hath begun to put 


proceſs in execution, makes his ſubſequent execution of it we 
| : vol, 


pa 
thc 


Certiorari, $72 


void, becauſe it is but a miniſterial act: but if it be not delivered (a) But 
till after the execution is begun, he may afterwards go through 2 Flask. 


with it, by virtue of a (a) writ of venditioni exponas. — * 
ad : tions whether without ſuch writ he can proceed. 
: 
8 It is ſaid that the bare delivery of a certiorari makes all ſubſe- Vide 2 
nd in quent proceedings on the record, whether before or after the Hawk. “ 5 
the return of the certiorari, erroneous, by force of the words coram 3 
guide n:h1s terminari volumus & non alibi; in which reſpect a certiorari thorities 
is of greater force than a writ of error: for that becomes of no ere cited. 
ce of effect i the record be not certified in a reaſonable time: alſo it 
ff mh hath been holden that the very iſſuing of a certiorari is of itſelf a 
taken WAY /+++7/edeas, though it be never delivered, in the ſame manner as 
i May an appearance in the court above; and a ſaperſedeas purchaſed 


there, though not delivered to the ſheriff till after the guints 
exaf7us, will avoid an outlawry pronounced after: but it ſeems, 
the better opinion, that if a certiorari be not delivered before iſſue 
juſtice is joined, or at leaſt before the return of it is expired, it is of no 


panion effect: however it is of no force at this day as to indictments at 
ieſions, as appears /upra, letter (D). 1 | 
| [A certiorari, removes all things done between the 19% and 2 Ld.Raym. 
ſeſſions return. ] 235. 1305. 
of the A certiorari for the removal of a recognizance for the good Cro. Jac. 
rticular behaviour, or for an appearance at the ſeſſions, will not ſuperſede _ 

: 5 s : 5 . elv. 207. 
holden, its obligation; becauſe it would be. highly inconvenient that the Skin. 244. 
d) cer- party, againſt whom there may be very juſt matter of complaint, 2 Hawk. | 

lnould be let looſe upon the bare bringing of a writ. oe C. 27. 
| 2 Roll, Abr. 492. cont. and Dalt. Ce 75+ cont. 
directed : 
(H) In what Manner ut is to be returned. 
et to i, HE return of a certiorari ought to be under the ſeal of the (3) Cre. 
ayes tht (6) inferior court, or of the juſtice or juſtices to whom it is e 821. 
directed; and if ſuch court have no proper ſeal, it may be under 3 * 
ay (c) other ſeal. Alſo it muſt be made, by the perſon to whom 479. pl. 27. 
the certicrari is directed; for if to the juſtices of peace of ſuch a CI Rell 
below. | Place, a . Abr. 752. 
ace, and the (d) clerk of the peace only return it; or to the con- 2 Ke 385. 
4 able, or to the recorder of B. and the (e) deputy conſtable or (f) 2 kev. 
d by de deputy recorder return (without ſhewing in the return, that the 335: cited- 
d are 5 principal had power to make a deputy); or to the ſteward of St. 
at all ay Pauls, and the ſteward of the church of (J) St. Peter and St. Paul 
Il be del. return it; nothing is removed. | 
"ng juſtice But if it be directed to the juſtice of Cheſter, it may be (g) re- sid. 64. 
cen turned by A. B., chief juſtice; for the ſame officer is known to Lev. 50. 
ed on . de meant in the writ and return, and his deſcription in both RO 
red, oug 511 ſubſtance the ſame. " ok. 8 
FH, in order (z) But if a certicrari, directed to ſeveral juſtices, be returned by one of them only, uære what 
ne deliver) ball be done? Yide 2 Hawk. P. C. c. 27. I 71. 
in to * A recognizance taken by a juſtice of peace, ought to be certi- Cro. Jac. 
fit 2 bed by ſuch Juſtice only till it be made a record of the ſeſſions, 669. 
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572 Certiorari. 
after which it ſhall be certified in the ſame manner as the other 
| records of the ſeſſions. 
2 Hawk. The return to a certiorari, directed to juſtices of the peace for 
P. C. c. 27. the removal of an indictment, ought to have the clauſe nec nm ad 
973. diverfas felomas, Wc, in the deſcription of the juſtices who make 
the return, where ſuch clauſe is neceſſary in the caption of an in- 
dictment. | 
Carth. 223. A cerlioruri iſſued to remove an indictment upon the ſtatute 
CONE 5 Elis. c. 4. for exerciſing a trade in a borough, to which the 
See che form mayor made this return, vi. Humillime certifico quad ad feſſonem 
of returns to pacis, Wc. per juratores præſentatum exiſtit quod billa ſequens eft vera, 
e Viz quod predict. S. J. did exerciſe, omitting the clauſe juratura 
c. 2. 107. pro domino rege preſentant quod, &&c. and though the court hell 
Dalr. c. 73. that without theſe words no indictment was returned, yet they 
and 134+ would not quaſh it, but ordered the mayor to amend his n- 
turn: alſo the court held, that humillime certifico was not a good 
return. | 
6 Mod. 90. The perſon to whom a certiorari is directed, may make what 
(a) 2 Hawk. return to it he pleaſes, and the court will not ſtop the filing of it, 
2 on affidavit of its (a) falſity, except only where the publick good 
action on the requires it; as in the cafe of the (b) commiſſioners of ſewers, or 


caſe lies for for ſome other ſpecial reaſon. 
a falſe re- | 


turn at the ſuit of the injured party, or there may be an information at the ſuit of the king, 6 Mod. 
90. 2 Hawk. P. C. c. 27. $74 See 1 Str. 63. | 


2 Salk. 4902: Whatſoever is put into the return to a certiorari, by way of 
. 5h. p. C. explanation or otherwiſe, befides what is ordered to be returned, 
c. 27. $75. is put in without warrant, and not to be regarded. 
2 Hawk. Generally the record itſelf, or the tenor of it, or the tenor of 
P. C. c. 27. the tenor, is to be certified in the return of a certiorari, accord- 
ee ing as the writ requires; for if, on a certiorari to return an order 
authorities Of juſtices of the peace, the tenor of it be only certified, the re- 
there cited, turn is naught; but the return of the tenor of an indictment 
2 N. B. from London is good, by the city charter: alſo it is ſaid to be ful 
242. B. ficient to certify the tenor only in all cates where the purport 0! 
2 Atk. 318. the certiorari is not to proceed on the record removed, but only 
to try the iſſue of nl tiel record. However it ſeems clear, that it 
the court, which awards a cerriorari, have no juriſdiction to pro- 
cced on the record ordered to be removed, as where the count 
of Common Pleas award a certiorari for an indictment, the 
tenor only ſhall be removed, leſt there ſhould be a failure of 
juſtice. 


(1) Where the Record ſhall be ſaid to be removed 


HERE the writ of certiorari is improperly directed or It 


ab) rv turned, nothing can be removed by it. 

(F), (O), and (H). | oY 

Salle. 143. A. certiorari may remove a record coming within its deſcription 

RY 214. before the time of its return, though there were no ſuch record 
aym. $36. at 


other 


e for 
aon ad 
make 
an in- 


tatute 
*h the 


vers, or 
Q 6 Mod, 


7 way of 
returned, 


tenor © 
„ Accord- 
an order 
1, the re- 
1diQtment 
to be ſut- 
zurport of 
but only 
ar, that i 
on to pro- 
the cout 
ment, the 
failure 


removed 


Cted or 16 


deſcriptiom 
ſuch reco 


Certiorari. $73 


nt the time of its teſte, or at the time of its delivery to the [A certiorari 


court below. to remove an 


indictment, 
will not remove a conviction. 2 Ld, Raym. 971. ] It will remove an indictment, though there were 


a diſcontinuance below, in the ſame manner as a recordare will remove a plaint that was diſcontinued 
below. 2 Hawk. P. C. c. 27, 4 79. [LA verdict cannot be removed from the ſeſſions before judg- 


a 


ment. 2 Str. 763+ $19. ] 


But it removes no record which materially varies from the re- 
cord deſcribed in it; as where the writ deſcribes a record taken 
before A. B. juſticiario ugſtro and eight others, and the record cer- 
tified was taken before A. B. and ſeven others only, or before 
him and others, beſides the eight, or before C. D. and the other 


eight, or before juſtices of a former reign z or where the writ de- 


ſcribes an indictment for ſtealing two horſes, or an order con- 
cerning foreign ſalt, or the manor of Anęſley; and the record cer- 
tified mentions one horſe only, or falt in general, or relates only 


to the manor of Anſley, without ſhewing in the return, that 


Anſley and Anefley * are the fame, &c.; or where the writ men- 
tions orders of indictments againſt 4. B. and C., and thoſe cer- 
tified are againſt A. only, or againſt A. and B. only. 


But a writ for the removal of all indictments againſt A. may 


remove an indictment againſt A. and twenty others, ſo far at leaſt 


as it (a) concerns him; becauſe in judgment of law it is a ſeveral 
indictment againſt each defendant. 


Vide 2 

c. 27. §81, 
32, 83, 24. 
and the ſe- 
veral autho- 
rities there 


cited, moſt} 


of which 
were on the 
returns to 
writs of er- 
ror, for 
which wide 
head of Er. 
ror. * See 


foft next clauſe but one. 


Salk, 146. 
pl. 9, 
2 Hawk. 


1 Str. 116. (4) But per 2 Hawk. P. C. ibid. it is not agreed whether, in ſuch a caſe, the indictment 


ſhall be removed, ſo far as it concerns the other twenty. 


A variance between the certiorari and the record certified in 
the ſpelling only, where the words are of the ſame ſound, as 
Bird and Burd, ſeems not to be material, becauſe it appears not 
by any record of the court, but that the name in the certiorari 
may be the true one, and that in the record, being in the ſame 
found, ſhall be intended to mean the ſame perſon : neither doth 
it ſeem to be a material variance that the certiorari omits an addi- 


Vide 2 
Hawk. P.C, 
c. 27. $36, 
and the au- 
thorities 
there cited, 
V ide head of 
Miſnomer. 
LAcertiorari 


tion which the record gives the party: but if the certiorari give n 
the party an addition which the record doth not, the variance is ment upon a 


fatal: and fo g Hörtiori is a variance in giving the party names of 
a different ſound, or additions of a different kind in the certiorari 
and record certified; as where the one calls him William Giggure, 
and the other William Giggeer; or the one calls him Henry Coach- 


ſtatute, tho 
it do not ſa 
deſcribe its 
2 Str. 84 5. 
But to re- 


man, quocungue nomine cenſeatur, and the other Henry Murton amen 
Caachman, or the one calls him eh of S. and the other John ter convic- 


9. or the one calls him knight and baronet, and the other ba- 
ronet only; or the one calls him Garret and the other Gerrard; or 


tion, it muſt 
give the 


tl X & . party a day 
8085 1 85 J. I, ie de B., and the Other J. S. nuper de C.; Or in court. 
de one J. S. de B., fadler, the other J. S. de B., ſalter. 2 : 1 
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394  Thamperty. 


(K) Of the Proceedings of the Superior or Inferior 
Court, after the iſſuing out of the Certiorari. 


4 
r 


Raym. 186. A FT ER the certiorari delivered, if the inferior court proceeds, 


York vi \ where by law it ought not, it is a contempt, for which 
court will grant an attachment. 
2 Hawk. But if an indictment be removed after ifſue joined and re. 


$6 c. 27. manded, the inferior court (a) ſhall proceed as if no certiorari had 


) But by been granted. 


the common law, if a certicrari be once filed, the proceedings below can never be revived by any proc, 
dendo. 2 Hawk. P. C. c. 27. $68. [It is true, that while it continues on the file, the court can. 
not award a procedendo. But it may be taken off the file, if it have iſſued improvide ; and when that is 
done, a procedendo will be granted. 1 Burr. 488. 4 Burr. 2459. 2522. ] 


() 1 H. 7. Alſo if a certiorari iſſues, and the record is not thereby removed, 
— 0 the court (5) above cannot proceed upon it, but will (c) quaſh 
(c) Keb. the writ, and award (4) a new one, or ſuffer the court below to 
101. proceed, and take ſuch (e) order in relation to the defendant's 
t appearance, either in the one court or the other, to anſwer the 
P. C. c. 27, further proſecution of the caufe againſt him, as ſhall in diſcretion 


87. e | 
Pits - appear to be molt proper. a 


25. 3 Aſſ. pl. 3. 2 R. 2.9; 2 Keb. 14. Carth. 223. 


6 Mod. 264. If the defendant, againſt whom a record is removed into the 

CF) Ber if King's Bench, do not appear, the like proceſs ſhall go from thence 

too while AS If the cauſe had been commenced” there; but ſince the record 

are return- is put without day, by the removal, there is no way to nonfut 

, e the plaintiff before he has appeared there, but by taking out a 
at is to be a 5 a 

done ? ſcire facias to warn him to proſecute, whereon if the ſheriff (F) te. 


: _ turn a ſcire fect, he may be nonſuit. 
C. 297. : 


zBurr. 749. [If the defendant is convicted by confeſſion, and the proſecutor 
brings a certiorari, the defendant ſhall have a procedends.] 


Champerty. 


1 Hawk. HAMPERTY is the unlawful maintenance of a ſuit, in 


P. C. c. 8 ; . ; 
. conſideration of ſome bargain to have part (g) of the thing 


Co. Lit. 368. in diſpute, or ſome profit out of it. 

b. Stat. of Conſpirat. 33 E. [(g) That is, campum partire. Champerty is derived immediately from 
the French cbampart, which ſignifies a diviſion of the profits of the land, being a part of the crop _— 
due to the landlord by bargain or cuſtom. In our ſenſe of the word, it ſignifies the purchaſing of a [ui 
or right of ſuing, This was an offence extremely abhorred by our law. Nor was it leſs ſo by the = 


Champerty, 8 575 
of other counties. By A ſtatute of Robert I. of Scotland: e Nec teryam feu aiguam rem aliam capiat 


ad cbemparte, ad dgſendendum, diffcrendum, ſeu ae e Jus atterius extra fermam juris. Du 
« Freſne, verbo Campiparticeps.” And, by the Raman law, “ gui improbe ceunt in alienam litem, 


lor « ut guicguid ex condemndtivne in rem ipfius redattum fuerit inter eos communncareturs, lege Julia de i 
N « privatu tenentur. F. 48. 7. 6. and the offenders were puniſhed by the forfeiture of a third part 
. | of their goods, and perpetual infamy. 4 Bl. Com. 135.] | 
As there is little ſaid in our modern books on this head, I fhall 
ceeds, only ſet down the acts of parliament relating to it, and thoſe re- 
k the ſlutions which are to be met with in the old ones. 
| By Weft. 1. Or 3 E. I. cap. 25». it is enacted, „6 That no of- (a) Courts 
ad = « ficers of the king, by themſelves or by other, ſhall 'maintain of record 
in « pleas, ſuits, or matters, hanging in the king's (a) eourts, for RE 
« jauds, tenements, or (5) other things, for to have part or 2 lat. 208. 
wow « {c) profit thereof by (4) covenant made between them; and he eggs 
en that is « that doth ſhall be puniſhed at the king's pleaſure.” 3 55 i 
0 Maintenance in an action perſonal. to have part of the debt or damages, is within the ſtatute. 
47 Af, pl. 5. 1 Hawk. P. C. c. 84. $6. (e) A grant of rent out of the lands in queſtion, is within 
moved, the ſtatute; but not a grant of rent out of other lands. F. N. B. 172. . Hawk. P. C. c. 84. 87. 
5 qu aſh (4) Any contract, whether by writing or parol, is within the ſtatute. 2 Inft. 209. 563. F. wy B. 172. 
elow to The maintenance of the tenant or defendant, is as much within 1 Hawk. 
endant's the meaning of the ſtatute, as the maintenance of a demandant PC. c. 84. 
wer the or plaintiff, | | | 99. 
iſcretion A grant of part of a thing in ſuit, made in conſideration of a. 2 Roll. 
precedent debt, 1s not within the meaning of the ſtature, but yg Eu 
ſuch only as is made in conſideration of maintenance. | --- - 2. un 
| h Bro. tit. Champerty, 6. 
into the In a proſecution on this ſtatute, it doth not ſeem material x Hawk. 
m thence whether the plea, wherein the maintenance is alleged, be deter- = c. 84. 
ie record i mined or not; or whether the party did, or did not ſuffer any pre- 
) nonfuit ſudice by it. | | 
ing out By the ſtatute We/tm. 2. cap. 49. it is enacted, «„ That the (e) This ſta- 


chancellor, treaſurer, juſtices, nor any of the king's counſel, = Iwo: 
nor clerk of the Chancery, nor of the Exchequer, nor any juſ- the officers 


tice, or (e) other officer, nor any of the king's houſe, clerk herein 


ff (F) re 


« 


proſecutor | © nor lay, ſhall not receive any church, nor advowſon of a 22 
] church, land, nor tenement in fee, by gift or by purchaſe, or It hath been 


to farm, nor by champerty nor otherwiſe, ſo long as the thing bolden, that 
te oc f 1 | 1 | it ſo ſtrictly 
is in plea before the king, or before any of his officers, nor ,@n; al 
hall take no reward thereof; and that he that doth contrary ſuch officers 


* to this act, either by himſelf or by another, or make any bar- from pur- 


* 


55 . . 9 aa haf 
„gain, Mall be puniſhed at the king's pleaſure, as well he that „ 


* purchaſeth as he that doth ſell” ing a plea, 
| : that they 
cannot be excuſed by any conſideration of kindred or affinity, and that they are within the meaning 
« the ſtatute, by barely making ſuch a purchaſe, whether they maintain the party in his ſuit or not; 
wiereas ſuch a purchaſe, for good conſideration, made by any other petfon, or any ter-tenant, is no 


Ktence, unleſs it appear that he did it to maintain the party. 1 Hawk. P. C. c. 84. C13. and the 
authorities there cited. 


0 


a ſuit, m And it is further enacted by 28 E. I. cap. 11., in the following 
of the thing vords: * Becauſe the king hath heretofore ordained by ſtatute, 
5 that none of his miniſters ſhall take no plea for maintenance, 
Oy which ſtatute other officers were not bounden before this 
ume, the king will that no officer, nor any other, (for to have 


6 part 


\mediately ff 
he crop 5507 
haſing of E ſuit 


n 


4 576 Charitable Uſes and Portmain. 

1 410ẽ ²Ü part of the thing in plea, ) ſhall not take upon him the buſineſ 

9 ec that is in ſuit, nor none, upon any ſuch covenant, ſhall give 

41 „„ up his right to another; and if wy do, and be attainted 

WW & thereof, the taker ſhall forfeit unto the king ſo much of his 

6:8 „“ lands and goods as doth amount to the value of the part that 
W cc he hath purchaſed for ſuch maintenance; and to obtain this 

9 « whoſoever will ſhall be received to ſue for the king, before 

"ſy tt the juſtices before whom the plea hangeth, and the judgment 

Wl. „ ſhall be given by them; but it may not be underſtood herehy 

Wt cc that any perſon ſhall be prohibited to have counſel of pleader, 

1 « or of learned men in law, for his fee, or of his parents or 

Wl « next friends.” | | 

bit) x Hawk. Champerty in any action at law, ſeems to be agreed to he | 

pil & 16 e. 34+ within this ſtatute, and a purchaſe of land, pending a ſuit in 

1 0 equity concerning it, hath alſo been holden to be within it: ab 

bi! a leaſe for life or years, or a voluntary gift of land, pending : 

4p plea, is as much within the ſtatute as a purchaſe for money. | 
110 Hawk. But neither a conveyance executed, pending a plea, in pu- 
0 P. C. 3 84. ſuance of a precedent bargain, nor any ſurrender 7 a leſſee to I 
ll -b, pt * his leflor, nor any conveyance or promiſe thereof made by: 
„ father to his ſon, or by any anceſtor to his heir apparent; nor a 
9 gift of land in ſuit, after the end of it, to a counſellor for hi F 
| 5 4 fee or wages, without any kind of precedent bargain relating to pr 
Wh ſuch gift, are within the meaning of the ſtatute, | 15 
1 — £ 
. | „5 
. Charitable Uſes and Mortmain, 

. c 19 al 
i” | 3 th 
6 (A) Of the ſeveral Statutes prohibiting to purchak = 
a in Mortmain. 5 „„ Was 
[#4 (B) Of Things exempt from, or out of the Status A 
Wk | - Plou 
Wl of Mortmain. * 
FH (C) What is a good charitable Uſe within the Statil oe 
1 (D) What is a ſuperſtitious Uſe to which the K 
4 is entitled. | 5 8 
Wo (E) How charitable Diſpoſitions have been conſtru% 0, 
4 [And how far favoured in Equity.] Y that 
„ . . hidie 
A (F) Of the Commiſſioners of eharitable Uſes, pu "a 
i. ſuant to the Statute 43 Elis. _ 2 
1 * (G) Of the Statute 9 Geo. 2. c. 36. for regung £ 

| Deviſes in Mortmain, &c, = 


| Charitable Ales and Mortmain. 877 


= (4) Of the ſeveral Statutes prohibiting to purchaſe 


of his | in Mortmain. 
irt that | | = 8 | 
in this, HE clergy in former days had ſo great an aſcendant oyer See too, 
before the people, by inſtilling in them the notions of purgatory, 2 Rt Sem. 
dgment and had ſo wrought on them by their art and management, that 
hereby they prevailed on them to be very liberal of their poſſeſſions, and 
leaders, eſpecially at their deaths, to diſpoſe of them to thoſe only who 
rents ot could promiſe them happineſs in another world: this proving 

very prejudicial to the lords, who thereby loſt the advantages of 
d to de wardſhips, marriage, relief, eſcheat, Sc., (lands in the hands of 
a ſuit in 2 religious houſe or perſon being conſidered as in a dead hand, 
wit: allo yielding no fruits to the lord,) eccafioned the clauſe in the ſtatute 
ending 2 of Magna Charta (a), by whica it is enaCted, That it Hall not be 9H. 3. e. 36. 
ney. lawful for any to give his lands to any religious houſe, and to take the | (a] Ei- 

i 3 ; Bald 5 Fa I | cences in 
„in pur ſame lands again to hold of the ſame houſe, &C. | eee 
leſſee td were neceſſary, before the granting of Magna Charta, both from the king, as ultimate lord of the fee, 

cellary 6 4 ; 
ade by 1 and from the intermediate lord between the king and the alienor. And if no ſuch licence was obtained, 
the king, or other lord, might reſpectively enter on the lands aliencd in mortmain, as a forfeiture. - The 
nt; nor + necetſity of this licence from the crown was acknowledged by the conſticutions of Clarendon, in reſpe& 
or for hi of alvowſons, Which the monks always greatly coveted, as being the ground-work of ſubſequent ap- 


popriations. „ Eccleſiæ de feudo domini regis non poſſunt in perpetuum dari fine aſſenſu et conceſſione 
%s. MS, Cotton. Claud. B. fol. 26. When a licence could not be obtained, the clergy ſeem to 
have had this contrivance: that, as the forfeiture for ſuch alienations accrued, in the firit place, to the 
inm-ciate lord of the fee, the tenant who meant to alienate, firſt conveyed his lands to the religious 
houle, and inſtantly took them back again to hold as tenant to the monaſtery ; which kind of inftanta- 
neous ſeilin was probably holden not to occaſion any forfeiture; and then, by pretext of ſome other 
toriciture, ſurrender, or eſcheat, the ſociety entered into thoſe lands in right of ſuch their newly ac- 
caicd ſignorß, as immediate lords of the fee. And this was the miſchief, which the clauſe in Magna 
Carta was intended to provide againſt. 2 Bl, Comm. 269.] 


elating t0 


Put religious men found means to avoid this ſtatute, by pur- 
chaling lands holden of themſelves, and by taking long leaſes : 
io all eccleſiaſtical perſons regular, as abbots, c., thought 
tzemſelves out of this ſtatute: to meet therefore with theſe 
rations, the 7 Ed. 1. flat. 2., called the ſtatute of mortmain, 
was made, | 

Þy this ſtatute it is provided, That no corporation, civil or reli- Co. Lit. 2. 
gu, ſhell purchaſe lands in mortmain ; and that if they do, the im- 3 Ea · 
mediate lord may enter <vithin a year after ſuch purchaſe made, and _ og 
5 ſuperior lords, up to the king, in half a year afterwards; and if 

al ſuch lords, immediate and mediate, being 75 full age, within the 

Fig {fur jeas, and out of priſon, are negligent, the king may enter and 

h the Hel a tenant by ſervices to the king, ſaving the ward/hip and eſcheat 
the lord of the fee, &c. | 

The clergy, when they found themſelves prohibited by Magna 2 Inſt. 75. 
carta from purchaſing lands, and perceived that their evaſion of pans, In- 
that law was provided againſt by 7 ZE. 1. flat. 2., which pro- 3 
Wolted them not only from purchaſing, but alſo ld arte vel 
gens terras ibi ipfis appropriare ſub pend forigfacturæ earundem, 
5 to apply the judgments of the courts, againſt the intention 

v C law, to their own advantage; for they brought their 
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578 Charitable Uſes and Mortmain. 
præcipe againſt the tenant, who had agreed either to give or cl! 
them the lands in demand, and proſecuted the ſuit, as if it had 
been really an adverſary one, till the tenant, according to the 
precedent agreement, made default, which was always looked 
upon as ſufficient ground for a judgment in favour of the de. 
mandant; and the judges preſuming all recoveries juſt and lawful, 
which - were proſecuted in the uſual courſe of law, would not 
bring thoſe covinous ones within the ſtatute, though they were 
apparently in fraudem legis, and attended with all thoſe incon. 
veniencies which thoſe ſtatutes were made to prevent: but the 

(a) 13 E. 1. clergy were quickly ſtopped in this courſe, for (a) the ſtatute 

* of Weftm. 2. made theſe recoveries by default to be mortmain; 
and the expoſition of this ſtatute by the judges hath been carried I 
as far beyond the letter, as their expoſition on 7 E. 1. ſeems to 

2 Int, 429, have fallen ſhort of the meaning and intention of that law; for 

430- though the letter of this act extends only to recoveries by default, | 
yet they, and with good reaſon too, have extended it to all other 
recoveries, whether by demurrer or verdict, or otherwiſe ; for if 
theſe ſhould not be within the meaning of the act, an iſſue might 
be taken ſo much in favour of the clergy, and the evidence cl. 
fered might be ſo weak, that the whole intention of the ſtatute 
would be eluded. 

| Afterwards they found out the method of conveying to uſes 
which was firſt introduced to evade the ſtatutes of mortmain ; 
and this ſerved them effectually; for they generally ſitting in 
Chancery, where uſes were ſolely cognizable, obliged the feoffee 
to execute the uſe according to the truſt and confidence repoſet 

15 Rich. 2. in him; but this miſchief was provided againſt by the ſtatutes of 

2 8. 25 fl. 15 Rich. 2. cap. 5. and 23 H. 8. cap. 10. 


8. 10. 


j 
al 
d 
0 
1 5h 
1 
j * 
14 
Bj 
th 4 
„ 
Nr, 
Na 
n 
160 08 
i" 
i 
9440 
„ 
' 11) "Ty 
1571 
* 
40 
4 
4 : 
Y n 
1 
% W 
HOP 
in 
5 ' 
77 
44 
"= 
*t 
30 2008 
I 
1 „ 
N 
ug 
e 
1 
1 
Bk» 
7 
* 
Ws 
MAY 
10 
DAT 
„ 
1 *1 
N 
4} 
Fes 
wh) % 
1 238 
"1500 
55 1 { 
inn 
Mit 
1 4 
. 
51. 
V 
110 bi 
"Wt 
T4"! + 
my 
£39 43 
WD: | 
i N 
. 
1 i 
11415 
|: ? 
UT? 
4 
„ 4 
e. 
i 
mh "Ly 
WET 
| 4+ 
: T's 
. 
e 
NM 10 
4 Ko: * 
10 . 


(B) What Things are exempt from, or out of the 
Statutes of Mortmain. 


Co. Lit. 99. HERE the (5) king (c) licenceth any corporation civil o 
, We religious, they may purchaſe, notwithſtanding the aboi 
ty this li- . . . . f ms 
cence or diſ. mentioned ſtatutes of mortmain. This power the king lee 

penfation always to have had; but the diſpenſing power having been carried 


was to hate too high, and greatly abuſed in a late reign, it was thought pi 
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een made ©. 
5 = 3 king per to reſtrain it by 1 W. & M. ft. 2. c. 2. /. 12. (alſo vil 

1 and all the 3 W. & II. c. 2. . 17.) but now, 
| lords me- : | . * 

N mediate and immediate; but now by 7 & 8 W. 3. it may be granted by the king alone, of w . bold 
1 1 ever the lands are holden. (c) And it hath been holden, that ſuch licence is good without any cla | 
Me. of ron obſtarte. Co. Lit. 99. Plow. 502. Dyer, 269,—Allo if the king dies before execution theredh {is 
4 ; C 0 


it may be executed afterwaids. Co. Lit. 52. b. 


= 2 2 
— — es 
— — . — Nu 


2&3W.3 By the 5&8 W. 3. cap. 37. it is enaQted, 4“ That it ful ſaty 
c. 37. [See « and may be lawful to and for the king, his heirs and ſuc 
98. 4 « ceſſors, when and as often, and in ſuch caſes as his majf%) 


a. Ich ed.] 66 his heirs or ſucceſſors, ſhall think fit, to grant to any panes 
« perſons, bodies politick or corporate, their heirs and ſuces ory 
| c 


licence 
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{el « licence to alien in mortmain, and alſo to purchaſe, acquire, 

had « take, and hold in mortmain, in perpetuity, or otherwiſe, any 

the lands, tenements, rents, or hereditaments, whatſoever, of 

ked « whomſoever the ſame ſhall be holden; and it is hereby de- 

* « clared that lands, tenements, rents, or hereditaments ſo aliened 

fal, « or acquired, and licenſed, ſhall not be ſubject to any for- 

Wk « feiture, for or by reaſon of ſuch alienation or acquiſition.” 

AO By 17 Car. 2. cap. 3., for the augmentation of poor benefices with *' 
ns cure, it is enacted, © That every owner or proprietor of an | 
t the « impropriation, tithes, or portion of tithes, ſhall be enabled 
AE « and empowered to give or beſtow, unite or annex the ſame, 

Bal « or any part thereof, unto the parſonage or vicarage of the 
arried « pariſh or chapel where the ſame do lie or ariſe, or ſettle 2 
* « the ſame in truſt for the benefit of the ſaid parſonage or 
Lal, | « yicarage, or of the curate or curates there ſucceſlively, where 


« the parſonage is impropriate, and no vicar endowed, accord- 


”_"” ing to his or their reſpective eſtates, without any licence of 
1 « mortmain. And it is furtheir enacted, That if the ſettled 
R 1 « maintenance of ſuch parſonage, vicarage, churches, or chapels 8 
= « ſo united, or of any other parſonage or vicarage, with cure, 7 


« ſhall not amount to the full ſum of 1oo/. per ann., clear and 
« above all charges and reprizes ; that then it ſhall be lawful for | 
« the parſon, vicar, and incumbent of the ſame, and his ſucceſ- _=- 
« ſors, to take, receive, and purchaſe to him and his ſucceſſors, | . 


to uſes, 
tmain; 


* « lands, tenements, rents, tithes, or other hereditaments, with- : 
repoſe d out any licence of mortmain.“ 3 i 
of « By the 2 Ann. cap. 11. A corporation is erected for the diſ- 2 Ann. - 
Ry *« poling of the firſt-fruits to the clergy, with power to take © *** s 
« lands and tenements for the uſe of the clergy, having no ſettled [, 
competent proviſion, by bargain and fale enrolied, according 5 - 
of the © to the ſtatute 27 H. 8. cap. 16. or by laſt will and teſtament | 5 
in writing, duly executed according to law, without any li- | 
* cence or writ ad quod damnum, notwithſtanding the ſtatute of 
© mortmain.”” = 
1 civil 0! Alſo by the cuſtom of London, any citizen being a freeman of Do&. & 
he abo Lindin, and being reſident there, and taxable to ſcot and lot, 3 pe 
ng ſeem may by will, in writing, deviſe his lands lying (a) in the ſaid city —— thew, 
en carried in mortmain, notwithſtanding the above ſtatutes. Cu 2 Jo 
ught F P18. 45 Ed. 3. 26. Roll. Abr. 556. [(a) But he cannot fo deviſe lands lying Mp Londen, 
(alſo 4 Br. Ch. Rep. 409. ] 5 
1 Alſo ſince the (5) ſtatute of charitable uſes, it hath been Hob. 136. 
ra olden, that a deviſe to the principal, fellows, and ſcholars of rg 
-ution the feſus College in Oxford, and their ſucceſſors, for maintenance of a 8. p. . 


Icholar, is good, though ſuch deviſe had been mortmain, by the (6) 43 His. 
haute 23 H. 8. cap. IO. | vide _ 
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(C) What is a good Charitable Uſe within the 
| 43 Elix. 
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Pide 35Eliz. HE ſtatute 43 E/iz. cap. g. enacts, „ That the commiſſioner; 
- AP & empowered by the lord chancellor fhall inquire, &c. as 5 
& 5. &« the lands, & c. given by well-diſþo/ed people, for relief of aged, 
x Co. 24. © impotent, and poor people; for maintenance of fick and 


11 Co. 70. CC = 12 * 2. s & 
That a dif. maimed ſoldiers and mariners, ſchools of learning, free. 
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g poſition to ſchools, and ſcholars of univerſities; for repair of bridges, 
1.8 any of thoſe (c ports, havens, cauſeways, churches, ſea-banks, and high- 
„ "= ; apo « ways; for education and preferment of orphans; for, or to- ; 
0 day, without“ wards the relief, ſtock, or maintenance of houſes of correc- 
Wo , « tion; for marriages of poor maids; for ſupportation, aid, 4 
9 05 ftanding the *© and help of young tradeſmen, handicraftſmen, and perſon g 
pron ſtatutes of © decayed, and others; for relief or redemption of priſoner; t 
. more main. bc or captives, and for aid or eaſe of any poor inhabitants; con- i 
e“ cerning payment of fifteens, ſetting out of ſoldiers, and other 4 
« taxes.” | | PRE p 
In the conſtruction of this ſtatute, it has been holden, l 
Duke's That lands, &c. given for the building of an hoſpital, for the * 
Char. 109. relief of poor people, is a charitable. uſe within the equity of the la 
ſtatute. | | . 
Duke's 80 for the building of a ſeſſions-houſe for a city or county; 15 
Char. 109. the making of a new or repairing of an old pulpit in a church, or "fer 
the buying of a pulpit-cuſhion or pulpit-cloth, or the ſetting up 61 
of new bells, where none are, or the amending them where they 
are out of order. | R 
Poph. 239, It ſeems ſettled, that money given for the maintenance of 8 
45" wy preaching miniſter, though not a charitable uſe (a) mentioned un 42 
Char. 109. the ſtatute, yet comes within the equity of it; for ſumma eff rats re 
N S. C. Wez. gue pro religione facit. 
ht 321. (a) A | 22 
„ gift of lands, &c. to a chaplain or miniſter, to celebrate divine ſervice. is neither within the letter a 8 
4 meaning of this ſtatute; for it was on purpoſe omitted in the penning of the act, leſt the gifts intended v no 
„ be employed in purpoſes grounded on charity, might, in change of time, contrary @ the mind of giver, " 
* be confilcated into the king's treaſury ; for religion being variable, according to the pleaſure of ſuc- Kill 
10 ceeding princes, that, which at one time is held tor orthodox, may, at another, be accounted fur E 
lil 4 perſtitious; and then ſuch lands are forfeited, as appears by the ſtatute of 1 Ed. 6. c. 14. Sir Franc uſe 
1 Moor's Reading on the Statute 43 Eliz. c. 4. 7 10 4 
5 | 2 Vern. 3859. But if a ſchool-houſe is creed by the voluntary contribution . 
of the inhabitants of 4, on the waſte of the lord of the mano! 0 5 
1 and the lord enfeoffs truſtees, in truſt that the inhabitants of 4 = 
Wh may for ever have a ſchool, as of the gift of the lord of the mi "I 
uy nor; this is not a free-ſchool, and ſo not a charity within the 7 
HEY ſtatute of 43 Eliz., for which the inhabitants have a right to i 8 4 
"oy in the attorney-general's name. I wh 
53/8 2 Vern. 38). So if the lord of the manor ſhould erect a mill, and convef ł 1 
1 to truſtees, to the intent that the inhabitants might have the cor 00 | 
| venience of grinding there, this would not be a charity witiun ing 


the ſtatute. 
| [ Augmetts 
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[Augmentations made by eccleſiaſtical perſons to ſmall vicar- Attorney- 
the ages and curacies under the act of 29 Car. 2. c. 8. are to be Nene v. 
conſidered by $ 7. of that act, as charities within the intent ; V 
of ſtat. 43 Eliz.; therefore an information may be filed in the 
name of the attorney-general to eſtabliſh a right to a curacy ſo 


gn augmented. | 
aged, : . 8 | 4 8 
© and D) What is a ſuperſtitious Uſe to which the King 
fer. is entitled. g 
ridges, 8 q 
high- A Superſtitious uſe is deſcribed to be where lands, tenements, 4 Co. 104. | 
5 rents, goods, or chattels are given, ſecured, or appointed, Bridg. 105. 
FE for and towards the maintenance of a prieſt or chaplain to ſay DIM 1 
ly 1 maſs (a); for the maintenance of a prieſt, or other man, to pray bh pl. 1. 
perlon for the ſoul of any dead man, in ſuch a church, or elſewhere; [(a) Since 
iſoners to have or maintain perpetual obits, lamps, torches, Oc. to be 3 
3 _ uſed at certain times, to help to ſave the ſouls of men out of charitable | 
d ocker purgatory; theſe, and ſuch like uſes, are declared to be ſuper- ry | 
ſtitous, to which the king, by force of ſeveral (5) ſtatutes, and oſs. | 
"ho as head of the church and ſtate, and entruſted by the common ing for the k 
© the law, to fee that nothing is done in maintenance or propagation 2 
Hy of a falſe religion, is entitled, fo as to direct and appoint all ſuch to be on 
| : uſes to ſuch as are truly charitable. : formed by 
county; ſaying the 
urch, Or "ſerrice according to the liturgy. Co. Lit. 95. b.] (Y) Vide 1 E. 6. c. 14. 15 Rich. 2. c. 5. 23 H. 8. 
-tting up G10, 37 H. c. 4. | 
here they And all limitations of land, Sc. in fee-tail, for life or years, Duke's 
to any of the above-mentioned uſes, are ſaid to be ſuperſtitious, Char. 107. 
ance of 1 and to belong to the king, who is to direct and appoint them in 
tioned m eden genere; fo that they cannot revert to the donor, his heirs or 
1a oft rati repreſentatives, during the time that they were to continue to the 


purpoles aforeſaid. 

50 if lands be given on condition to fin a prieſt, &c., though 4 Co. 104. 
no pricit be found, yet this is a ſuperſtitious uſe, to which the Puke's 
ET . Char. 106. 
Aung is entitled. 

But if there be a charitable uſe intermixt with the ſuperſtitious 4 Co. 103. 
uſe, ſo that they may be diſtinguiſhed, the king ſhall have only Duke's 
Kc MES 22 2 Char. 107. 
o much as is limited to the ſuperſtifious uſe. | 

It was found by inqueſt, that A. deviſed to J. S. and his heirs __ _ 
wſolutely, without a truſt; that he did it for the good of his Nin, 


the letter & 
fte intended v 
und of git 
-aſure of ſur 
accounted (vr 
Sir Francs 


ntributions 


the mandy 1 : A King and 
ants of 4+ foul; and that the deviſee owned that this eſtate was not his, but Lady Port- 
of the me telonged to God, and his Saints: the court of King's Bench held, inston. 
within | tat this could not be averred to be a ſuperſtitious uſe, by reaſon 


of the ſtatute of frauds and perjuries; and ſaid that a mont might 
now take by purchaſe, and ſeemed to think ſo of a nun: but an 
information being exhibited in the Exchequer, for a diſcovery, 
and that an application might be made of the deviſe to a uſe truly 
charitable, it was holden there, that the ſtatute of frauds did not 
nd the king; that he, as head of the commonwealth, is en- 

wuſted and empowered to ſee that nothing is done to the diſheri- 
P p 3 | ſon 
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ſon of the crown, or the propagation of a falſe religion, and to 
that end entitled to pray a diſcovery of a truſt to a ſuperſtitious 
uſe ; and that this being a ſuperſtitious uſe, the king {hall order 
it to be applicd to a proper uſe. | 
De Coſta [Where the deviſe is to a ſuperſtitious uſe, and made void by 
ike þ 278. ſtatute; or to a charity, and made void by the ſtatute of mort. 
Per Lord main there, it ſhould belong to the heir at law, or next of kin; 
Hardwicke. but where it is in itſelf a charity, but the mode in which it is to 
be diſpoſed is ſuch, that by the law of England, it cannot take 
effect, as, for inſtance, where it is for the promoting of a religion 
adverſe to chriſtianity; there, the crown by ſign-manual direQed 


to the attorney general, may give orders in what charitable man. 


ner it ſhall be diſpoſed.) 
Vern. 249, A., being a beneficed clergyman, deviſed 600/. to Mr. Baxter, 
Sab, to be diſtributed by him among ſixty pioys ejected miniſters, and 
Baxter. De- added, that he did not give it to them for the ſake of their non- 
creed by conformity, but becauſe he knew many of them to be pious and 
North, but good men, and in great want: he alſo gave Mr. Baxter 20l., and 
this Jeciee 201, to be laid out in a book of 1:is, entitled, Baxter's Call ts th 
was reverſed U]nconverted; and this was holden a ſuperſtitious uſe, which 
* bir though void, yet the charity is good, and ſhall be applied n 
Commiſ. eodem genere; and it was decreed for the maintenance of a chap- 


ſioners. lain in Chel/ea college, 
2Vern. 105. 


{It was reverſed on the ground of its not being a ſuperſtitious uſe : but nothing ſaid as to the Lot! 
Keeper's opinion, that the power of directing came to the crown, if the truſt was not ſupportable a 
Charitable uſe.— That charitable gifts, in favour of Proteſtant diſſenters, are good, is now, ſince the 
toleration act, unqueſtionable. 2 Vez. 273. 3 P. Wms. 346. ] 


2Vern. 266. A., by will, charged his eſtate with an annual ſum for the 

Ss nn maintenance of Scotchmen in the univerſity of Oxon, to be ſent 

Bs ent into Scotland, to propagate the doctrine of the church of England 

Guiſe, there; and pre/byteries being ſettled in Scotland by act of patlii 
ment, the queſtion was, Whether this deviſe ſhould be void 
and ſo fall into the eſtate and go to the heir, or ſhould be appli 
cy pres * But the matter doth not appear by the report to hai 
been determined, os 


(E) How Charitable Gifts and Diſpoſitions bat 
been conſtrued ; [and how far favoured in Equity] 


Duke's _ OUR chancellors have been very liberal in their conftruCtion 
OE 0h: as to charitable diſpoſitions, ſo as to make them anſwer ti 
is an "v1. intention of the donors, and for that purpoſe have diſpenſed iti 
of a court of ſeveral ceremonies required in other grants; and therefore it 1 


ym 5 been holden, that an appointment to a charity without liver 0 
after the ta. ſeiſin, or attornment, is good. 
tute of Elizabeth, hath been, that where the uſes are charitable, and the perſon bath, in binſe!f 
Power te convey, it will aid a defective conveyance to ſuch uſes. Per Lord Henley, Keep | N 
Rep. 90.— Where a donor hath expreſſed himſelf ſo obſcurely, as to leave it quite doubtful whethe! p 
intended to give a principal ſum to a charity, or only the intereſt and produce of it, a court of equi x 
ſeems, will not contine it to the latter. 2 Atk. 328. ] | & 
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So a deed of bargain and fale to a charitable uſe, though not 
good by 27 H. 8. c. 16. for want of enrolment, yet ſhall be 
good as an appointment within the ſtatute 43 Eliz. c. 4. 


583 
Preced, 
Chan. 391. 


So if copyhold lands are dviſed to a charity, they ſhall paſs Dukes 


without any ſurrender, and ſhall bind the heir, but the lord ſhall 
not loſe his hne. 


there are prior limitations of the copyhold to ſeveral perſons, a court of equity will not in 


your of a charity. Attorney-General v. Lady Downing, Ambl. 573.] 


Tenant in tail, without levying a fine or ſuffering a reco- 
very, may deviſe to a charity, and ſuch diſpoſition ſhall be good, 
by way of appointment within the ſtatute 43 Eliz. c. 4., which 
being ſubſequent in time, hath ſo far repealed and abrogated the 
ſtatute de donis. | 

[If a deviſe be to a charitable uſe, though the object be not in 
eſe, and though it depend on the will of the crown whether it 
{hall be ever called into exiſtence, equity will eſtabliſh it. 

| more, 134. 

An appointment to a charity, made precedent to the ſtat. of 

Eliz., and ſo void, was holden to be made good by the ſtatute.) 


1 

But if A. deviſes lands by will, not duly executed within the 
ſtatute of frauds and perjuries, ſuch diſpoſition is void, and can- 
not operate as an appointment; for the ſtatute of frauds is ſubſe- 
quent to the 43 Eliz. c. 4. and requires, that all deviſes of lands, 


Ec. ſhould be in writing duly atteſted, c., without making any 


exceptions as to charitable diſpoſitions. 


were ſurrendered to the uſe of a will, and deviſed in charity, Lord Hardwicke held the will 


Char. £10. 
1 Vez. 225, 
[But where 


terfere in fa- 


Dukes 
Char. 110. 
2 Vern. 453. 
>> P. Pre- 
ced. Chan. 
390. S. P. 


Attorney. 
General v. 
Lady Down- 
ing, High- 
Ambl. 572. 
Smith v. 
Stowel, 

Ch. Ca. 195. 


z Vern. 597. 
Salk. I 63. 
pl. Jo I. 5 
Preced. 
Chan. 270. 
390. [But 
where cey- 
hold lands 


„though not 


igned in the laſt ſheet, and without witneſſes, to be a good appointment of the eſtate for the charity, 


under the ſtat. 43 Eliz. Attorney-General v. Sawtell, 2 Atk. 497. 


Alſo if an infant, lunatick, or feme covert, by will or deed, 
pive any thing to a charitable uſe, it ſhall be void in the fame 
manner as all other acts of theirs are. 

But choſes in action, as ſtatutes, bonds, &'c., though not aſſign- 
o at law, yet a gift of them is good ; as an appointment to a 

arity. 3 | | 

Alſo if lands are given to churchwardens of a pariſh, to a 
charitable uſe, although the deviſe be void in law, they not being 
2 corporation capable of taking lands in ſucceſſion, yet they ſhall 
be capable for this purpoſe. : | 


Duke's 
Char. 110. 
Moor 7 822. 


Duke's 
Char. 79. 


Duke's 
Char. 82. 
ſaid to be 
decreed. 
[Where a 
conveyance 


ws to ce tain officers of a corporation, and not to the body corporate, equity ſupplied the defect. 1 Bl. 
Rep. 91.] A deviſe to the principal, fellows, and ſcholars of Feſus College in Oxford, and their ſuc- 
ceſſors, for maintenance of a ſcholar, is good, and they ſhall be in nature of truſtees for this purpoſe 3 
though before 43 Eliz. c. 4. ſuch diſpoſition would have been mortmain, by 22 H. 8. c. 10. Hob. 1 36. 


Ley. 284. S. P. 


So where an impropriator deviſed to one who ſerved the cure, 
and to all that ſhould ſerve the cure after him, all the tithes and 
other Profits, &c., though the curate was incapable of taking 

7 this deviſe, in ſuch manner, for want of being incorpo- 
"ate, and having ſucceſon ; yet it was holden, that the heir of 
the deviſes ſhould be ſciſed in truſt for the curate for the time 


being, 
Pp 4 Where 


2 Vent. 349. 
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Duke's Where there hath been an uncertainty in the deſcription of the 


ee +7 perſons to take, the courts have been very liberal in their expoſi 
a ro _ * S j - 
Lenins tions; as where a deviſe of lands to a charity was to a corporation 


caſe. So by a wrong name; as to the mayor and chamberlain, iuſtead 


where mo- of the mayor and commonalty. | ; 
ney was 


given generally to a pariſh, it was holden, that it muſt be intended to the poor of the pariſh. Chan, 
Ca. 134. So where lands were deviſed to A. for life, remainder to the church of St. Argrew's, Hal. 
born, it was holden, that the parſon of the church ſhould have this remainder. Duke's Char, 113 

So a legacy to the poor inhabitants of Sat Leonard, Shoreditch, was deemed to go to the poor not receiy. 
ing aims. Attorney-General v. Ciarke, Ambl. 422. So where a legacy was given 79 the poor, the cout 
directed it to be given to the poor French retugees, it appearing that the teſtator was a French refugee, 
Attorney-General v. Rance, cited, ibid. So where a bequeſt was for the benefit of poor diffenting mi. 
niſters living in any of the counties of England, it was holden to be good; and it being in proof, that 
there are three diſtinct ſcieties of diſſenters, and that collections are made for the poor miniſteis oi each, 
it was directed to be io applied. Walker v. Childs, Ambl. 524. If the gift is for the poor of ary 
city, and other pariihes are aftecwards admitted within the precincts of the city, and added thereto; 
the poor of the pariches admitted, ſhall have a proportion of the charity. Attorney-General v. Corp, 


Rocheſter, Finch. 194. A legacy of 51. was bequeathed to the poor of two hoſpitals in Canterbrry 
4 5 9 q 9 P Þ by 


naming them and, by a codicil, an annuity of 5 /. t all and every the leſpitals : it appearing that the 
teſtatrix lived at Carierbury many years, and died there; and that ſhe had taken notice by her will 
of two Canterbury hoipitals; the charity was holden not to be void for uncertainty, but to have been 
intended for all te hoſpirals in Canterbury z but not to extend, as was prefſed, to an hoſpital abuuta 
mile out of Canterbury, though founded by the ſame archbiſhop, and governed by the ſame ſtatutts, 
Maſters v. Maſters, 1 P. Wms. 425. One Penning, of Saffron Ma den, and ſeveral others, ſubſctibet 
to a charicy-ſchool there, of tweive boys and girls, which ſubſcription was only during the pleaſure 
the benefactors. Penning, pleaſed with ſeeing theſe children, declared he would leave them ſomething 
at his death: there was alſo a free-ſchool in the ſame town; and Penning made his will, giving 
& 500 l. to the charity-ſchool. Lord Chancellor Parker ſaid, that though the free-ſchool be a che. 
rity-ſcbool z yet the charity ſchool for boys and girls went more commonly by that name: and, as the 
teſtator was fond of the latter, and declared he would leave them a legacy; therefore, that, and not the 
free-ſchool, was entitled thereto. Attorney-General v. Hudſon, 1 P. Wms. 674. A ſum of money 
was bequeathed to be diſtributed every year, on certain days, to the poor of the pariſh of L. in the 
county of M., in which county there was no ſuch pariſh ; but there was in the county of D. : the coun 
eſtabliſhed the will, becauſe it appeared that the teſtator was born there, and that both he aud his parent 
lived and died there. Owen v. Bean, Finch, 395. 


Finch. 353- [Noel Lord Carron, formerly ambaſſador here from the States 
LI General, being ſeiſed in fee of a great houſe in Lambeth, called 
Carron-houſe, and the lands thereto belonging called the Park 
and having built an alms-houſe in that pariſh, wherein he placed 
ſeven poor women of Lambeth, of ſixty years of age and upwards, 
whilſt he lived, and appointed 4/7. to be paid to them every year 
quarterly, did, in order to eſtabliſh the ſame as a perpetual 
charity, by his will, charge the premiſes with 28/7. per ann., t0 
be diſtributed equally among ſeven poor women 5 and directed that 
when one or more of them died, their places ſhould be ſupplicd, 
at the appointment of the owners of Carren-houſe, by other poit 
women, who, as it was ſuggeſted, and as had always been the 
caſe during his life, he intended ſhould be poor women of that 
pariſh. It appeared that the owners of Carron-houje had for ſome 
time paid the charity, but of late had refuſed, ſo that it was be- 
come in arrear; neither did they fill up the vacant places, pie. 
tending that the charity was not payable in ſucceſſion, there being 
no ſuch direction in the will of the donor, but only to /e ven podt 
women who were in poſſeſſion at his death; or that if it muſt be 
paid, yet it might be to other poor women out of any other 
Pariſh at their own appointment. A bill, therefore, was brovglt 
againſt the owners of Carron-houfe, to have the charity eſtblibe 
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for ever, and the arrears thereof paid by the defendants, and the 
growing payments duly made for the time to come, and the poor 
women to be choſen in ſucceſhon out of Lambeth pariſh, and not 
out of any other parith; for otherwiſe the charity would rather 
be an injury than a kindneſs to Lambeth ; becauſe, if taken out 


of other pariſhes, Lambeth muſt maintain them, the 41. per ann. 


being not ſufhcient. It was decreed as prayed, and a charity 
was eſtabliſhed in the hands of the churchwardens in ſucceſſion, 
though not given ſo in direct words. 
If a charity is deviſed to the poor indefinitely, the king ſhall Rep. Temp. 


hare the diſpoſal thereof. Finch. 248. 


5 1 Eq. Caſ. 
Abr. tit. Charity, pl. 7. Sce acc. Attorney-General v. Herrick, Ambl. 712. 


A. having deviſed 100/. to be applied to ſuch charitable uſes Attorney- 
as he had, by writing under his hand, formerly directed, and no Ma v. 
he . , . yderfin, 
ſuch writing being to be found, it was holden that the king iVern, 224. 
ſhould appoint, who gave 1t to the mathematical boys in Chriſt's 
Hrſpital ; which was decreed accordingly ; and that the parties 
ſnould be mdemnified againſt the writing referred to. | | 
J., by his will, deviſed all his lands and tenements, in the Cook vs 
erent of his fon's dying under age or without iſſue, to the. Ducken- 
lefendant and four others by name, for ſuch charitable uſt of OL 
dete ED * By char! ; S8 an 562. 
purpoſes as he ſhould direct by codicil or otherwiſe. By his codicil, 
he ordered and directed, purſuant to that clauſe in his will, that the 
laid lands and tenements ſhould, at the diſcretion of his ſaid 
truſtees, be ſold and difpoſed of, or kept in their hands and poſ- 
icſhon; and that the purchaſe-money ariſing thereby, or the 
rents and profits thereof, ſhould be applied and diſtributed to 
and amongit ſuch perſons, or to and for ſuch uſes or purpoſes, 
in 1uch manner as he ſhould by any writing appoint; and for 
want of ſuch direction and appointment, then to ſuch perſon or 
perſons, or to ſuch uſes and purpoſes, as they the ſaid truſtees, 
or the major part of them, or, in caſe of death, the ſurvi- 
vors or ſurvivor of them, or the heirs of ſuch ſurvivor, ſhould 
judge fit and convenient. The teſtator's ſon died under age and 
witiout iſſue. The teſtator left no directions by writing or me- 
morandum as to the application of the eſtates deviſed. The 
trultecs inſiſted upon the beneficial intereſt in them: the heir at 
law of the teſtator claimed them as a reſulting truſt. But Lord 
| Wordwicke decreed, that, as the intention of the teſtator was 
dear in favour of charity, a ſcheme ſhould be laid before the 
maſter for applying the eſtate to ſuch charitable uſes and pur- 
poies as thould anfwer his intention, and alſo for the application 
and diſtribution of the money that ſhould be coming in out of the 
$*0Wng rents and profits, or out of the money that ſhould ariſe 
by any future ſale. | | 
A., by will, gives to Bread-ftreet ward 2007., according to Baylis and 
 —*$ will: Lord Hardwicke decreed, that the money ſhould Church v. 


* Uſpoſed of in ſuch charities as the aldermen and inhabitants CO 
| # tie ward ſhould think moſt beneficial, | 2 Atk. 239. 
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586 Charitable Uſes and Wortmain, 
White v. The teſtator, by his will, gave a moiety of the reſidue of |;; 


White, 1Br. eſtate to ſuch of the Hhying- in hoſpitals as his executor ſhould as 


* point. Afterwards he ſtruck out of his will the name of his er. 


was given to ecutor, but did not appoint any other executor. It was decree 


— 1 the by Lord Thurlow, that the court would appoint ; and it wy 


non-con- Accordingly referred to a maſter, to which of the /ying-in hoſpital 
forming mi- the legacy ſhould be paid. 

niſters, with | 

the advice of C. and D.: at the teſtator's death, B. C. and D. were all dead; yet the court ſuſtains} 
the legacy. Attorney-General v. Hickman, 2 Eq. Ca. Abr. tit. Charity, p. 14. So, where a refdwe 
was given to F. V. to ſuch charitable uſes as he ſhould appoint, recommending poor clergymen, C. 
and F. V. died in the lifetime of the teſtatrix, yet the charity was ſuſtained, and executed by the cour, 
Moggridge ve Thackwell, 3 Br. Ch. Caf. 517. See Wheeler v. Shove, Moſ. 288. 301. contr, 


Attorney - Sir George Downing deviſed an eſtate to truſtees for the purpoſe 


e eee of founding a college; and directed them to form a plan fo | 


50, e the government of it: the truſtees died in the teſtator's life. 
575. time; and Lord Camden held the heirs at law entitled to the con. 
duct of the charity. 
Attorney- . left money to be diſtributed in charity at the diſcretion of 
e his three executors, one of whom died before the information 
* Was filed. Lord Hardwicke held, that this not being a bare au. 
thority, but coupled with an intereſt, ſurvived to the other two 
executors : but that the executors, in this caſe, could not dini 
the charities into three parts, and each executor nominate a third 
abſolutely, becauſe the determination of the property of even 
object was left by the teſtator to the direction of all the & 
ecutors. | 
Attorney- _ Archbiſhop Secker, among many charitable legacies, gave to 
n 4g his truſtees, the defendant and Dr. Stinton, ſince dead, 10001, 
Char, ſtock, for the purpoſe of eſtabliſhing a biſhop in his majelty's de 
1 Br. ch. minions in America, and ordered, that if any charity to which be 
Ca. as. had given a legacy, ſhould no longer ſubſiſt, ſuch legacy ſhould 
fall into the reſidue. It was contended, that there being 00 
biſhop in thoſe parts of America, nor any likelihood that ther 
ever would be one, the legacy was void, and fell into the u. 
ſidue. But by Lord Thurlow, the money muſt remain in cout 
till it ſhall be ſeen whether any ſuch appointment ſhall ts 
lace. 
14. ibid. Archbiſhop Secker alſo gave 10001. to be laid out upon repat 
ing parſonage-houſes. The counſel for the Biſhop of Cheſter ſat 
that the archbiſhop's other truſtee being dead, the ſelection d 
the objects belonged to his client alone. But, by Lord Thur 
it muſt be referred to the maſter, and propoſals of proper object 
be laid before him. 


Widmore v. The teſtator gave 2001. to the corporation of 2, Anne's Bout 


I — to augment poor livings, and directed his executors to divide 
Anne's reſidue of his perſonal eſtate into three parts, and to Pl 
' 


_ 5 third either to the corporation of 2, Anne's Bounty, or 
Ambl. 636. 


d ety for propagating the goſpel, and another third to ſome pu 


Ca. 13. in charity. The legacy to the corporation of 2. Anne's Bounl) vo 
not. S. C. holden to be void, as, by the rules of that inſtitution, it 1 


have been laid out in lands. The legacy which was given * 
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{ame charity, or to the ſociety for propagating the goſpel, was, 
on the ſame account, ordered to be paid to the latter. And the 
legacy to ſome publick charity was declared to be good, but that 
the executors ought to difpoſe of it under the eye of the court, 
and therefore were to propoſe a charity to the maſter.} 

If one diſpoſe of lands worth 10/. a year, to maintain a 
preacher, ſchoolmaſter, and poor people in Deal, and the lands 
after come to be worth 1001. a year, it muſt be all employed to 
increaſe the ſeveral charities. | 


ceaſing, the rents ſhall be raiſed, and laid out in augmentation of the charity. 


ritable Uſes, 71. 112. [Attorney-General v. Mayor of Coventry, 2 Vern. 397. 


587 


8 Co. 1 30. 
School of 
Thetferd's 
caſe, that 
the price of 
lands in- 


See acc. Duke's Cha- 
2 Br. P. C. 236. 


S. C. Where lands were ſet at an under- value, and had been for a long time fo enjoyed; the leaſe was ſet 


aide, and the tenant decreed to pay the arrears of the rent according to the full value. 
rer, 2 Vern. 414 


Beverly v. Far- 
If there are ſeveral uſes, the court is no: bound to direct that they ſhall all be aug. 


mented proportionably; but may uſe its diſcretion as to the method in which the ſurplus ſhall be diſtri- 


buted. Ambl. 191-] Preced. Chan. 225. 


If in the conſtitutions for founding an hoſpital, it be ordained, 


that no leaſe ſhould be made for above twenty years, and the 
rent not to be raiſed, nor above three years rent taken for a fine, 
though the tenant of the hoſpital lands is entitled to a beneficial 
leaſe upon renewal, yet this conſtitution is not to be followed ac- 
cording to the letter; but as times alter, and the price of provi- 
hons increaſeth, fo the rent ought to be raiſed in proportion. 

Where A., ſeiſed of a manor of the yearly value of 240/., de- 
riſed ſeveral legacies, and particularly to his heir at law 4o/l., 
and then added, that being determined to ſettle for the future, after 
tre death of me and my wife, the manor of F., with all lands, woods, 
and appurtenances, to charitable uſes, I deviſe to M. and N., upon 
truſt, that they ſhall pay yearly and for ever, ſeveral particular ſums 
to charitable uſes, amounting in the whole to 1201. per ann.; and 
gare the truſtees ſomething for their pains ; there being an over- 
plus, it was decreed to go in augmentation of the charities, it 
appearing to be the teſtator's intent to ſettle the whole manor, 
aud that the heir ſhould have no more than 401. 


2Vern. 596. 
746. 8. 2. 


Show. P. C. 
22. [At- 
torney- Ge- 
neral v. 
Johnſon, 
Ambl. 190. 
Attorney- 
General v. 
Sparks, id. 
201. Attor- 
ney General 
v. Tonna, 
2 Vez. jun. 
1. 4 Br. Ch. 
Ca. 103. 


5. C. Theſe deciſions have proceeded upon the manifeſt intention of the donor, that the whole ſhou!d 
be applied to the charity: if, therefore, it turn out to be more than adequate to the number of ob- 
lects for which it may have been originally provided, it muſt be diſpoſed of to ſimilar purpoſes. At- 


torney-General v. Eail of MVincbelſea, 3 Br. Ch. Rep. 373. 


we next of kin, or the heir at law. 


me Where, indeed, the object of the donor is 
| len aite, and that cannot take place, the court will not look for another object, but let the property go to 
Attorney-General v. Biſhop of Oxford, 1 Br. Ch. Rep. 444+ So 


where a teſtator diſcovers no general intention beyond that ſpecified in his will, and that is diſappointed, 


Attorney. General v. Goulding, 2 Br. Ch. Rep. 428. ] 


Neither will the courts ſuffer a charity to be diverted to other 
uſes than the donor intended it; and therefore where money was 
given for the relief of the poor, and the truſtees laid it out in 
building a conduit, this was holden a miſemployment. 

o where ſeveral diſtin charities were given to a pariſh, viz. 
12. per ann. for repairing the church, 6/. per ann. for mending 
tne highways, and ſo much to the poor, in all 4o/. per ann., and 
the truſtees having paid 105. for every day's lecture to a lecturer, 
and laid out other parts of it for the ſervice of the pariſh, but 
not according to the directions of the donor; it was holden by 


4 * 


Duk.“s 
Char. 94. 


Vern. 42. 
Man and 
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Attorney- 
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Governors 
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row School, 


2 Vez. 552. 


Attorney- 
General v. 
Stephens, 

2 Jur. Eccl. 
187. Burn's 
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Uſcs. 1Atk. 
358. S. C. 
2 Eq. Cato 
Abr. tit. 
Charity, 
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my lord chancellor, that if it ſhould be admitted that pariſnionen 
might change and apply parochial charities as they thouglt 
fit, it would deſtroy all charities ; and therefore ocdered, that 
for what was paid the pariſon, they ſhould not be allowed x 
farthing, but that for the other payments they ſhould be allowed 
the money, being promiſcuouſly paid for feveral years before; 
but for the future, that it thould be paid according to the terms 


of the charity. 


[One ſeiſed in fee of a manor grants a rent in fee out of it, 2 
a charity, for the ſupport of ſeveral poor perſons, and afterwards 
grants the manor to F. S. in fee: the nomination of the poor 
perſons belongs to the heir of the grantor, and doth not po 
with the manor. But foraſmuch as the grantees and owners of 
the lands had for upwards of ſixty years enjoyed the nomination 
of the perſons, who had partaken of the charity, the court a. 
lowed to them all the pavments they had made to any of the 
poor, though nominated by themſelves, and would not diſturb 
any thing that had beer already done, | 

Where truſtees of a charity had a diſcretionary power to lay 
out money on a road, the court faid they would not interpoſe to 
control them, unleſs it had been ſhewn that they had acted 
corruptly or partially; at the fame time they would not diſmiſs 
the information, but retained it, in order to keep a hand oper 
them. | | 

Dr. Radchife, by his will, deviſed 300/. a-year to two perſons 
to be choſen by the archbiſhop of Canterbury, and certain other 
truſtees out of Univeriity College m Oxford, which ſum he or- 
dered to be paid to them for ten years for their maintenance; 
five years whereof they were to ſpend in England in the ſtudy ol 
phyſick, and the other five abroad. The defendant was one 10 
choſen, and ſtudied here according to the directions of the wil, 
and for that time he received his five years' ſalary ; but after- 
wards did not go abroad on account of the ill ſtate of his health; 
and thereupon in the year 1730 reſigned to the truſtees, who 
accepted his reſignation, and choſe another in his room; and in 
the year 1735 an information was exhibited againſt him, that he 
might account for the tive years? ſalary thus received. For the 
detendant 1t was argued, that in a late caſe which came before 
the Houſe of Lords, between Gamdy and Anſtis, upon an appea 
their lordſhips were of opinion, that the word maintenance i. 
cluded education; and therefore, though that word was uſed u 
the preſent will, education muſt be intended by it, as implied; 
and when the defendant had ſpent half of the time in his educ. 
tion here in England, and was prevented by ill health from gots 
abroad, and thereupon had refigned, and his reſignation ha 
been accepted, and another choſen in his ſtead, it was ſubmitte 
that the preſent bill muſt be thought an unreaſonable one. An 
the lord chancellor was of that opinion, and diſmiſſed the ts 
formation. ] | 

The courts will not be eaſily prevailed on to change the terms 


of a charity, though by the conſent of all the parties interelte 5 


Charitable Uſes and Mortmatn. 589 


x where 4. deviſed gol. per annum for a lecturer in polemical 


ink or Ne divinity, ſo as he was a bachelor or doctor in divi- 
„ that ty, an 1 oF toy of age, and would read five lectures every 
re term, an = the end of the term dehver fair copies of the 
3 lame, to 55 wa in the univerſity; and in default of ſuch lecturer 
efore; 5 15 x 1 rg 15 ane e er e 
e. ſent of the Relr. pplication was made to mitigate the rigour of 
the qualifications, viz, that a man of forty might be capable 
. | that my En may be ſufficient every term, and that if ain 
S . were e in every year, it may ſuſice: but my lord 
is you chancellor refuleg to intermeddle, though no oppoſition was made, 
ST aud lands that it was not in the power of the heir to alter the 
et lpoſition of his anceſtor, | 
1 [By a private act of parliament for regulating Bolten ſchool, the Es parte 
ee number of truſtees was limited to 1 25 of whom 7 were to conſti- Bolton 
1 tute a 44% g and there was a clauſe in the act, that if any of 8 
digund the conttitutions or proviſions in the act ſhould be found incon- 662. hy 
renient or impracticable, the truſtees might apply by petition to 
8 by the _ chancellor, who might in a ſummary way, vary ſuch 
0 5 75 2 or proviſions. It having been found impracticable to 
1d ated 4080 together ſo many as 7 out of 12 truſtees, infomuch that 
t difmils Y meeting had ever been had, application was made to the lord 
- c ancellor, either to increaſe the number. of the truſtees, or to 
reduce the number of the quorum. But his lordſhip thought this 
o erte ee 1 juriſdiction 3 that, though it might extend to 
zin other Fang e, particular proviſions, it did not comprize a 
3 3 to alter the general conſtitution of the truſt itſelf; and, 
Paget = - m_ the 1 muſt be to parliament. 
: ſtudy 0: the eee will aber 4 üütkerent LD {here cats by ne EE it, Attorney- 
— me Ina $ 1 en cheme to be laid before it: but if Cond ys 
the will 0 1 7 bong 000 though they do not at preſent, it will : Br. 8 
bm as JS 5 8 : 5 ow. And where (6) the truſts of a charity Rep. 266, 
is health; EE”. van 8 objects, the charity muſt be applied de novo. () 0 12 5 
tees, who Varig OY ”o ow deſcription of the charity, the land charged with the 3 of 
+: i 1 eg a Rp _ arge | 2 _— Rs but the money ſhall accumulate, and be applied 
7 rene increaſe of the charity. Aylet v. Dodd, 2 Atk. 238. (6) Attorney- 
m, that 1 xral v. City of London, 3 Br. Ch. Rep. 171. l 9 b 
For tit 3 1 3 5 | 5 
me before 3 3 haps and Mary in Virginia, who were ap- 3 Br. Ch. 
an appel 3 rater of certain charities, having become ſubject Rep. 277. 
| eign power, it was ordered that a new ſcheme ſhould be 


tenance We 
vas uſed in 
8 implied; 
his educz- 
from going 
nation ha 
s ſubmitted 


1 the ug for the adminiſtration of the charities. 
L ue 1 arity be a publick one, or not, depends upon 2 Atk. 87. 
gage 4: „ not upon the charter of the crown; for this 75 N 
* ere it op permanent than it otherwiſe would f 
Where teſtator 33 e poor of a pariſh is a publick charity. 
bplation | s have not any particular perſon in their con- 

n, but leave it to the diſcretion of a truſtee to chooſe 


one. And ont the object . +1: _—— Y 
ged the it = be: why Gough ſuch. perſon is private, and each par- 
dels of the E 3 ee eee yet in the ee 
e term e Calle N Rn » they may very proper 
RY reſted; led publick charities. A ſum to be diſpoſed of by 4. 1 
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and his executors, at their diſcretion, among poor houſe-keepery, 
is of this kind, | | 
2 Ack 355- A court of equity will give a proper direCtion as to a charity, 
ts m—_ without any regard to the propriety or impropriety of the prayer 
72. of the information; and though the relator be miſtaken in the 
title he hath ſet up, yet if in the cauſe a title in fact comes out, 
that title muſt be eſtabliſhed. For it is a rule of equity, that an 
information for a charity is not to be diſmiſſed; but there muſt be 
a decree for its eſtabliſnment. | | 
2 Atk. 328. It is not abſolutely neceſſary that the relators in an information 
ſhould be the perſons principally intereſted, for the court wil 
take care at the hearing to decree in ſuch a manner as ſhall beſt 
anſwer the purpoſes of the charity; and, therefore, any perſons, 
though the moſt remote in the contemplation of the charity, may 
be relators. | 
Pickering v. Although a court of equity gives a very unwilling ear to an 
Earl of, application to declare void a charitable bequeſt as within the fix 
4 Br. Ch. tute of mortmain, after a long acquieſcence in the party applying; 
Rep. 214 yet it doth not think itſelf in ſuch caſe warranted immediately to 
| diſmiſs the bill, but will direct a reference to the maſter to inquire 
into the circumſtances, - 
1P.Wms. If there be a deficiency of aſſets, charity legacies muſt abate in 
675: 2: Proportion as well as other legacies, notwithſtanding that by the 
But where a Civil law they have preference to all others. | 


teſtator, among other bequeſts to charities, gave 3 J. a piece to the poor of three ſeveral pariſhes ; the 
court looked upon them as part of the funeral, and as doles at the funeral; and therefore held, that u 
abatement ought to be made out of them. 2 P. Wms. 25, 


Makeham It was formerly the practice of the court to marſhal aſſets in 


oY 8. favour of a charity; but this hath been over-ruled by the mot 


Ca. 163, recent determinations, inaſmuch as it enables a man to do that 


Attorney per obliquum, which he could not do per direfFum.] 
General V, | 


Tyndall, Ambl. 614. Foſter v. Blagden, id. 704. Hillyard v. Taylor, id. 713. 


| | [ 

(F) Of the Commiſſioners of Charitable Uſes, putt N 

| Ia ec: 

a ſuant to the Statute 43 Eli. kt 

(a) Vide the BY the 43 Elis. cap. 4. it is enacted, „ That where lands, &. * 

51 tee « are given to any (a) charitable uſe, the lord chancellor d tp 

ws a7 ec keeper of the great ſeal, may award commiſſions under I 

Note: The © great ſeal, unto any parts of the realm, directed to the biſhop * 

ſame power cc and his chancellor, in caſe there ſhall be any biſhop of ; whole 

= cant & dioceſe at the time, and to other perſons of good behaviou ws 

lor of the „ authorizing them, or any four or more of them, to inn a * 

* & well by the oaths of twelve men or more of the county, ks 
for lands © all other good and lawful ways and means, of all and logo 

lying within & ſuch gifts, limitations, Sc., of lands, tenements, Cc. a x II 

1 ce all abuſes, breaches of truſt, negligences, miſemployments, 0 ſtatu 


710, « employing, concealing, defrauding, miſconverting, ot 1 celan 
64 governing any lands, Oc. herctofore or hereafter to be 5 
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X te to any Charitable uſe ; and after calling before them the parties 
Eper, « intereſted in any ſuch lands, c. ſhall make inquiry by the 
« oaths of twelve men or more of the county, (to which the par- 


harity, « ties intereſted may make their challenges,) and upon ſuch in- 
MN « quiry, hearing, and examination, ſet down ſuch orders, judg- 
in the ments, and decrees, as the ſaid lands, &c. may be faithfully 
es Out, « employed to the intent for which they were given; which 
that n « orders, decrees, or judgments,” being agreeable to the inten- 
muſt be « tion of the donors or founders, ſhall ſtand good and be af- 
a « firmed until the ſame be undone or altered by the lord chan- 
maker « cellor, upon the complaint of any party grieved; which ſaid 
urt wil « orders, judgments, and decrees of the ſaid commiſſioners, ſhall 
hall bell « he certified under the ſeal of the ſaid commiſſioners, or any 
peri mw « four of them, within the time limited in the commiſhon, to 
egy 0a « the lord chancellor, who ſhall take ſuch order for the due ex- 
« ecution of all or any the ſaid judgments, orders, or decrees, 
Ar to m « 23 ſhall be fit and convenient; and may upon the hearing 
| the is « thereof, at the application of any party grieved, annul, dimi- 
applying; Wl nim, alter, or enlarge the ſaid orders, judgments, and decrees 
darch u « of the commiſſioners, and may tax and award good coſts againſt 
WO" « perſons complaining without cauſe.” 
Vide the ſtatute, and the exceptions thereto, as to lands given 
lt abate 15 to colleges, where truſtees are appointed by the founder, &c. 
"at by Ut By virtue of this act the commiſſioners may appoint truſtees, Duke's 
1 and enable a certain number of them to demiſe lands, &c. for the Char. 124. 
_ um u dbeſt advantage of the charity; and that when ſuch a number 
o them die, the ſurvivors may eleCt others, and ſo continue the 
| number appointed, 
al afſets it They may likewiſe turn out truſtees who miſbehave themſelves, 2 Int. 7a, 
y the mate g by making leaſes at low fines and ſmall rents, Sc. and may Puke's 


; to do ta (cree ſuch leaſes void. Char. 124. 


If one who hath a leaſe of lands charged with a charity, com- Duke's 
mits waſte, this is ſuch a miſemployment for which the commiſ- Char. 116. 
loners may decree the leaſe void. 

lf a rent-charge is granted to a charitable uſe out of lands in ſe- Duke's 
era counties, the commiſſioners are to charge this rent, by their Pre 
decree, upon all the lands in every county, according to an equal nn of 4. 
uſtribution, having a regard to the yearly value of all the lands was, upon 2 
charged; and (a) cannot by their decree charge one or two ma- 5 
nors with all the rent, and diſcharge the reſidue in other counties uſes, decree 
or places; for that would be decreeing contrary to the intent of liable to a 
lt donors, i charity, and 


Iſes, put: 


re lands, &* 
chancellor a 


ns under 
b. the bill 


the 


Tr the grantees 
tho of e for the whole on one who held only part of the lands chargeable; and it was holden, that, the 
biſhop 1 : * town being made chargeable, they might ſue for the whole, or any part; but a commiſſion was 
od behan! * to apportion each man's ſhare. Chan. Rep. 91. It hath been holden, that all the tertenants of 
to inquire) 15 ws liable to a Charity, need not be made parties to the ſuit, for this would put the charity to too great 
as U W 1 P. Wms. 599. But yet, thoſe who are ſued, may make the others parties to the informa» 
_— ana compel them to a contribution. | 
U an : 
* 0 3 a « 
s, Oc 1 _ commiſſioners of charitable uſes cannot decree coſts on this Salk. 16;. 
ployme ww _ but if there be an appeal from their decree, my lord chan- 1 
dane, 4 by a may decree the coſts, not only of the appeal, but like wiſe of That tue 
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$92 Charitable Uſes and Hortmain. 
commiſ- the commiſſion z and, though they decree coſts, yet that ſhall not, 


fioners have upon an appeal, be ſufficient to reverſe the decree; for my lord 


no power to 6 7 ö | | 
aw rd coſts chancellor may either increaſe or leſſen the coſts, or exempt the 


_ expreſſ- party from them entirely. 
eter- 

+ Frogs in Wharton v. Charles, Ch. Ca. Finch. 81. See too, 2 Atk. 239. Lord Coke thought, that 
the power of the courts of appeal to give coſts, being limited by the act againſt ſuch perſons as they boat 
find to complain without juſt cauſe, no coſts (if the order, judgment, or decree be annulled, diminiſhed 
or enlarged) ought to be given by the lord chancellor to the party complaining. 2 Inſt. 712. But Ne 
the caſe of the Corporation of Burford v. Lenthail, Lord Hardwicke, on conſideration of precedents, 
allowed colts to the exceptants upon tnoſe exceptions in which they had prevailed ; and to the reſpond. 
ents upon the exceptions in which the reſpondents had prevailed ; and this, he ſaid, the courts of equity 
had always done, not from any authority, but from conſcience and honeſt diſcretion, as to the fatis- 
faction on one fide or other, on account of vexation. 2 Atk. 552. ?3Gej 


The decree of the commiſſioners is returned into the petty-bag 
office; and then the def-ndanr is ſerved with a writ of execution, 


2 Atk. 552. 
1 Ch. Ca. 


8 78 upon which he may ic exceptions, and pray to ſtay proceedings | 
3 Fl. Comm. till they are heard. —It was formerly doubted, whether the court : 
** of Chancery could proceed in the manner here chalked out. It is 
now ſettled, however, that a ſuit may be inſtituted in that court . 

either prior, or ſubſequent to ſuch decree ; and if ſubſequent, it . 

1s treated as an original cauſe, in which neither party is bound by 1 

what appeared before the commiſſioners, but may ſet forth new 5 

matter. For the court of Chancery mix the juriſdiction of bring- 5 

ing informations in the name of the attorney- general, with the ju- X 

riſdiction given them under the ſtatute, and proceed either way, A 
according to their diſcretion. a 

Cro. Car. It was reſolved, in the 2 Cha. 1. That a determination once 1 
yy made by the chancellor under this act, could not be re-examined Wi ., 
upon a bill of review, as 1s uſual in other caſes in Chancery; but « 

that here the decree is concluſive, becauſe it takes its authority . 

by the act of parliament, which mentions but one examination; D 

and it is not like the caſe where the chancellor makes a deeree by . 

Duke, 62. his ordinary authority. But in the year 1643, it was reſolved i 1 
1 the judges and king's counſel, aſſiſtants in the houſe of peers, that ” 
bow x in ſuch caſe, the party grieved may petition the king in para-. 
ment, and have his complaint examined there; and ſo the decree 10 

may be confirmed, altered, or annulled ; and then be final. Al 0 

which was actually done, in the aforeſaid year, and purſuant to n 

the aforeſaid reſolution, on occaſion of a decree of the Lol a5 

Keeper Coventry, in the caſe of EH Ham in Ek. 1 (1 

Duke, 68, Where land is given to perſons in truſt to perform a charitavie . n 
69. See too, uſe, and the donor hath appointed ſpecial viſitors to fee that tie, A 
4 3 truſtees perform the uſe according to his intent; in that caſe, i 0 6 
325. e = or 


conſtruction the truſtees defraud the truſt, the commiſſioners cannot medd . of 
of F 3. of the but the viſitors are to perform it. But where the viſitors are tu H n 
We tees alſo, there the commiſſioners may, by their decree, reform te. fa 
Hardwicke, abule of the charity; for, otherwiſe, ſuch breach of truſt wou 55 
Abends | eſcape unpuniſhed, unleſs in Chancery or in parliament, we PF *. 

Vvould be a tedious and diſagreeable ſuit for poor perſons.] 


lege, hoſpi- | wif 
tal, or ſchool is founded, and a ſpecial viſitor appointed, or a viſitor by operation of law, the com 


by virtue of that ſtatute, ſhall not interpoſe. But this doth not extend to a diſtinct, collateral _ ant 
2 Atk. 554. That the court of Chancery will not interfere, where there are local viſitors, ea By 
the charitics are eſtabliſhed by charter, unleſs the perſons, appointed as viſitors or governors, * lepes 
the management of the revenues, is ſettled in a variety of caics, 1 Ves. 72. g ves. N 7 Ve 


3 Atk. 108. 2 Vez. jun. 47. 
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all not, | | 
ay lord ) Of the Statute 9 Geo. 2. c. 36. for regulating 
bs B Gifts in Mortmain by Will, Oe. 
5 BY the above ſtatute it is enacted, ©« That no manors, lands, 
liminiſhed, « tenements, rents, advowſons, or other hereditaments, cor- 
But in « porcal or incorporeal whatſoever, nor any ſum or ſims of mo- 
2 « ney, goods, chattels, ſtocks in the publick funds, ſecurities for 
s of equity money, or any other perſonal eſtate whatſoever, to be laid out 
o the ſatis « and diſpoſed of in the purchaſe of any lands, tenements, or he- 
« reditaments, ſhall be given, granted, aliened, limited, releaſed, 
etty-bag © transferred, aſſigned, or appointed, or anyways conveyed.or ſet- 
cecution, « tled to or upon any perſon or perſons, bodies politick or corpo- 
Ng « rate, or otherwiſe, for any eſtate or intereſt whatſoever, or any- 
he court 


« ways charged or incumbered by any perſon or perſons whatſo- 
i eyer, in truſt, or for the benefit of any charitable uſes whatſo- 
« eyer ; unleſs ſuch gift, conveyance, appointment, or ſettlement 
* of any ſuch lands, tenements, or hereditaments, ſum or ſums of 
« money, or perſonal eſtate (other than ſtocks in the publick 
« funds), be, and be made by deed indented, ſealed and delivered 
4 in the preſence of two or more credible witneſſes, twelve calen- 
* dar months at leaſt before the death of ſuch donor or grantor 
4 (including the days of the execution and death), and be en- 
rolled in his majeſty's high court of Chancery, within fx ca- 
ſendar months next after the execution thereof; and unleſs ſuch 


ut. It is 
1at court 
quent, it 
bound by 
forth new 
of bring- 
th the ju- 
ther way, 


tion once 


examined * ſtocks be transferred in the publick books, uſually kept for the 
cery 3 but "transfer of ſtocks, ſix calendar months at leaſt before the death 
$ authority * of ſuch donor or grantor (including the days of the transfer and 
ummation; * death), and unleſs the ſame be made to take effect in poſſeſſion 
| decree ' for the charitable uſe intended, immediately from the making 
e thereof, and be without any power of revocation, reſervation, 
1 


SR? *truſt, condition, limitation, clauſe, or agreement whatſoever, for 
in Pu © the benefit of the donor or grantor, or of any perſon or perſons 
the __ „ elaiming under him.” | 
-__ t to $2. © Provided always, that nothing herein before mentioned 
2 "relating to the ſealing and delivering of any deed or deeds, 
| the twelve calendar months at leaſt before the death of the grantor, 
tor to the transfer of any ſtock fix calendar months before the 


a c_ death of the grantor, or perſon making ſuch transfer, ſhall ex- 
ſee t 1 | "tend, or be conſtrued to extend, to any purchaſe of any eſtate 
that Ca hel or intereſt in lands, tenements, or hereditaments, or any transfer 
not a 5 '* of any ſtock, to be made really, and bond fide, for a full and va- 
* " þ ludle conſideration aCtually paid at, or before the making of 
wr” roll uch conveyance or transfer, without fraud or colluſion.“ | 

ment, wii. i 3.“ All gifts, grants, conveyances, appointments, aſſur- 


ues, transfers, and ſettlements whatſoever of any lands, Sc. 
s made in any other manner or form than by this act is directed 
and appointed, ſhall be abſolutely null and void.“ 
| But by g 4., not to prejudice the two univerſities, or the col- 
3s of Eton, Wincheſter, or Weſtminſter, | 
Vol. I. Qq 955. L“ Pro. 


ſons.] ( 


vs the comm * 
collateral 3 
viſitors, © 
vernors, hate J 
1 Ver 115. 9 


1 DP DEL 
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394 Charitable Uſes and Portmain, 
$ x. [“ Provided nevertheleſs, that no ſuch college, or houſe gf 
« learning, which doth or ſhall hold or enjoy ſ@ many advowſong 
& of ecclefiaſtical benefices, is are or ſhall be Equal in number to 
« one moiĩety of the fellows, br perſons _— {tiled or reputed 
« as fellows z or where there are or ſhall be no fellows, or perſons 
« uſually ſtiled or reputed as fellows, to one moiety of the {ty 
« dents upon the foundation, whereof any ſuch ellepe or bout 
« of learning doth, or may, by the preſent conſtitution of ſuch 
&« college or houſe of learning confiſt— be eapable of purchaſing, | 
tc acquiring, receiving, taking, holding, or enjoying any other ad. 
« yowſons of eccleſiaſtical benefices by any means Whatſoerer: 
c the advowſons of ſuch eccleſiaſtical benefices as are annexed to, 
gor given for the benefit or better ſupport of the headſhips of | 
any of the ſaid colleges or houſes of learning, not being com- 
<« puted in the number of advowſons heteby limited,” ] 
This act not to extend to eſtates in Scotland. ; 
Afſhburn- [A will, deviſing larids to charitable uſes, was made before thi 
. ſtatute paſſed; but the teſtator did not die till after it had con- 
Burn's EL. menced: it was determined by eleven judges, that the deviſe vu 
tit. Mort- good in law, notwithſtanding the ſtatute. | 


2 453. truſtees, and to two others, for the fame charity, making ſome 


; | 
Main. 

Willet v. A will, deviſing lands in truſt for a charity, was made before the 

N we 8 ſtatute; and after the ſtatute, the teſtator made a codicil, deyiſing 

186. the ſame lands, together with another piece of land, to the ſame 

k 

t 


ſight alterations in other parts of the will, confirming it in the 
reſt, and declaring, that the codicil ſhould be annexed to, and 
taken as part of his will. Lord Hardwicke held, that as to ti 
lands given by the will, the deviſe was good, as the codicil did not 
revoke either the beneficial or truſt eſtate, but was intended by the 
teſtator as a confirmation of the will; and, both from the natur 
of the inſtrument, and the words, was to be taken as a part of 


| But as to the additional land given by the codicil, the deviſe vw ©: 

void, it being deviſed only by the codicil, which was ſubſequei ; 

to the ſtatute. | or 

Attorney- But a will of perſonal eſtate admits of a different conſideration WM 7: 

ene?» for where a teſtator, by a will dated prior to the ſtatute, deriſ 5 

Ambl. z;:. the reſidue of his perſonal eſtate to be laid out in land, and fila 
to certain charitable uſes; and after the ſtatute, made a codici, h 

which, after giving a few legacies, he confirmed the will; l 

Northington declared ſo much of the will as related to the , de 

ſidue, to be void by the ſtatute the codicil, in this cafe, by alta = 

ing the diſpoſition of the reſidue, and confirming the will, nan 1. 

ing a new publication of it, dec 

Attorney- A. (before the ſtatute) gave real and perſonal eſtate to 2 7 

ang "- that would be within the ſtatute, and to another uſe that wü , 

b dr. du. not be affected by it: B. (after the ſtatute) gave perſonal elta it i 

Rep. 412+ to the ule of B.'s will: the eſtate of 4. being ſufficient for ur 

firſt uſe, the whole of the ſecond gift ſhall go to the valid ule, 320, 

(a) Screlly As laud itſelf cannot be devifed to a charitable uſe, fo net 8 

. can perſonal eſtate to be laid out in land: but (a) if money 158" tor 


2 


Charitable kites and Wortmann. 4 


to be laid out in lands ax otheravi/e, as the executors ſhall be adviſed; dt. Mares 
gr if (a) the teftator direct money te be placed in the funds, — it main. 


imber to can be laid out in lands to the ſatigfaclion of his truſtees; it hath (8) Dine 
reputed been determined, that fuch deviſe is good, by reaſon of the elec- 3 
r perſons tion given to the truſtees. _ But the latter (b) part of this doctrine Ambl. 2398 
ſtu⸗ hath been conſiderably ſhaken by a late caſe, wherein it was ad- men ir 5 
or houſe judged, that a deviſe of money to be laid out in land, and unti! (8) dete 
of ſuch an eligtble purchaſe could be made, to be placed out at intereſt, is void, v. Caſts 
rehaſing, becauſe land ultimately is the thing intended to be given. . Yi 
other 1 A deviſe of money to truſtees 20 erect (e) an hoſpital, in ſome conus- (e) Vaughan 
utlorrer: i vn place in or near the city of F.,; or, in (d) order lo and towards v. Fares, 
nexed 10, erecting a ſchools was thought by Lord Hardwicke not to be within * 3 
os be ſtatute; there being no expreſs direction to lay it out in the 1 
˖ ö 


purchaſe of land; for that erect as much imports foundation ag cited in 
building, And where (e) indeed it was manifeſtly the intention of 2 by 
: the teflator, that the money ſhould be laid out in land; his Lord- — 
before this ſhip held, that though it could not be lawfully fo applied, yet it to ahn 4 
had * might be lawfully applied in building upon land already appro- — 
deviſe wal prated to charity, or which the truſtees could get by the gene- by Lord 
rhty of any perfon. But later J)) determinations have ſaid, that if Thurlow. 
e before th a building be expreſsly directed to be built upon ground pur- 83 
51, deviſing chaſed with the teſtator's money, a court of equity is not at Williams, 
— ee. liderty to direct it to be built upon ground acquired by other e on 
aking ſone means; even though there be a claufe in the will empowering (e). eee 
g it in th the truſtees, in caſe the declared intention cannot take effect w ney-General 


law a ; v. Bowles 
ced to, l lay, to lay out the money to other charitable uſes as near ſuc ; Atle, $36, 
— intention as the law will admit. 2 Vez. 347. 
dicil did no „C. (/) Attorney-General v. Tyndall, Ambl. 614. Pelham v. Anderſon, 1 Br. Ch. Rep. 444. 
ICl nate. Attorney-General v. Naſh, 3 Br. Ch. Rep. 588. | 


ended by tht | TN 
n the natur And where money (g) was bequeathed to erect a ſchool-houſe in (4) Attor 
a part of i pariſh, and there was a piece of waſte ground belonging to the 5 
e deviſe vu bai, on which an old ſchool-houſe formerly ſtood, yet, as the a 
s fubſeqwen vill did not point to this en ground, the court would not 1 Br. Ch. 
order the money to be laid out upon it. Ca. 444+ 
onſiderati e Tu; . . ; : oO 
8 a bequeſt of money to build or repair upon land already in mortmain, is not within the ſtatutes 
tute, devilet 1 Brodie v. Duke of Chandois, 1 Br. Ch. Rep. 444. note. Attorney-General v. Biſhop of Cheer, 
d, and ſettle . Glubb v. Attorney-General, Ambl, 373. Harris v. Barnes; id. 6 51. 
> dici 4 . | 3 | hs : 
1 io A deviſe of money to the corporation of Queen Anne's Bounty, Widmote w. 
e will; Was hol i . „ont Woodrolle 
4 olden void, becauſe they are bound by their rules to lay out e 
-aſe, by alt ne money in land; and though the crown has. power to make " 
_— zer rules, the deviſe could not be ſupported, becauſe it muſt 


> regulated by the rules in being at the time of the teſtator's 
ale, | 


E to 2 * 25 y „ , : i 1 

* 100 If a man deviſe his land to truſtees 1 be turned into money, and Burh's F. L. 
te onal eln #4 Money laid out in a charity, it is not good within this act; for ve ort- 
Ficient for U. — intereſt ariſing out of land. Gravetior 
EW uſe. 129, Ps Ambl. 641. Attorney-General v. Lord i. eymouthz id. 10. Durdur v. Motteux, 1 Ves. 
uſe, ſo nem 80 a deviſe 


of a mortgage, or of a term of gears, to 2 chatity, is Attofney- 
the words of the ſtatute are, that the lands ſhall not General v. 


money ig 
4 Q 2 be Mey riek, 


ict good; for 


5906 


2 Ver. 44» 
Attorney - 

General v. 
Graves, 


Ambl. 155. Attorney-General v. Tomkins, id. 216. Attorney-General v. Caldwell, id. 635, 4 
leaſe from the crown for years, of the right and power of laying chains in the river Thames, for mooring 
ſhips, and of all profits ariſing therefrom, is an intereſt in land, and, therefore, within the aus, 
Negus v. Coulter, Ambl. 367. | 


Arnold v. 
Chapman, 
x Vez. 108. 


the real eſtate, is within the ſtatute, and a void bequeſt. 


Campbell v. 
Earl of Rad- 
nor, I Br. 
Ch. Rep. 
271. 


Blandford v. 
Tackerell, 
4 Br. Ch. 
Rep. 394. 
Ones v. 
— 
Ambl. 651. 


Oliphant v. 
Hendrie, 

1 Br. Ch. 
Rep. 571. 


* 


Charitable Uſes and Wortmain, 
be conveyed or ſettled, for any eflate or intereſt whatſoever, or ” 


ways charged or incumbered, in truft or for the benefit of any charit 
able uſe. | 


If a man gives a legacy to his executors by name, and then 
deviſes a copyhold to A., he paying his executors loool, aud 
gives the reſidue of his eſtate to a charity; this 1000). will 90 to 
the executors, not for their private benefit, but in their capacity 
of executors, for the purpoſes of the will; and being a charge cn 


r 


A. H. having a conſiderable eſtate in land, and alſo a lay: 
perſonal eſtate upon mortgage on lands in Norfolk, deviſed a ſun 
of 7o0oo/., to be laid out after the death of his wife, in the pu- 
chaſe of lands in Ireland, the rents and profits to be diſtributed 
among poor perſons in Ireland. E. H., his widow and executriz, 
proved his will, and, afterwards, by her will reciting the vill af 
A. H., and that his perſonal eſtate was out upon mortgage in 
Norfolk, ſhe ordered her real eſtate to be ſold, and the 7000ʃ. to 
be paid to the uſes declared by the. will of A. H.—By the Lord 
Commiſſioners, Loughborough, Aſphunſt, and Hotham—the bequelt 
to the charity would be good, being to a charity in Treland, if it wa 
not made otherwiſe by the circumſtance of the money being upon 
mortgage on an eſtate here, which could not be liable to the de- 
viſe to a charity: but it is too late to take that objeCtion on the 
will of E. H., the admitting by the deviſe to the ſame uſes, tht 
ſhe had perſonal eſtate of the teſtator : ſhe is therefore paying: 


debt, not giving money that is upon mortgage, but wy adm 5 
ting that ſhe had 7000. perſonal eſtate from him; which, as [i the 
was executrix and reſiduary legatee, is admitting a debt to 7 
eſtate. Although the court will not marſhal aſſets for a chaty \ 
yet it will make the legatees go upon the mortgage. | 
A charitable deviſe for general purpoſes is void within the , 
tute : ſects, of a deviſe for the benefit of perſons ſuſtaining 2 c 5 
tain character, as, children and grand- children. | 
A bequeſt of money, to ariſe by fale of lands, to be applied 8 | 
water-works for the uſe of the inhabitants of a town, is a publid (C 
charitable uſe, and therefore within the ſtatute and void. 
A bequeſt of money, to be laid out in heritable ſecurites! 
Scotland, is not within the ſtatute.] (D) 
U 
0 
b 


„ 


or ay 
chaxit. 


I. 635. A 
for mooring 
the ſtatute, 


Churchwardens. 


the. 


and then 


= - HURCHWARDENS (a) are officers inſtituted for the be- (a) Of their 
bf nefit and advancement of religion, whoſe chief duty is to firſt inititu- 

As. ſuppreſs all prophaneneſs and immorality, and to ſee that the Knie 

charge on P p P P all Yo O lee at e Kennet's 


publick worſhip be performed with due decency and reverence. Par. Antig. 


649. Of 
fideſmen, or finodſmen, vide Degg's Parſon, 183. | [Burn's E. L. tit. Churcbhævardens. Walter Rey- 


o a large 
: vod Conftit. An. 1322. $6. Chichley's Conſtit. An. 1416. 2 Johnſon's E. L.] 


{ed a ſum 
n the pu- 


3;ftributel But though they deal chiefly in matters belonging to the (3) rig: 


church, yet are they every where treated of in our law books, as Hard. 379. 


eXCcutrit, | 
8 | (5) temporal perſons, and are undoubtedly to be conſidered as 3 e, 
ortgage i a (c) lay corporation veſted with a temporal right in their offices, for the be- 
1000l. U and a ſpecial property in the goods belonging to the church ; _ of the 
the Lohe which further appears by the duties enjoined them by ſeveral mg get 
Fas bequet ſtatutes and acts of parliament z as will be more fully explained 393. 
1d, if it wa under the following heads : ; March 66. 
, ut not 
being upon lands; and therefore, if a feoffment be made to the uſe of the churchwardens of D., the uſe is void, 
e to the de u H. 7. 27. Kelw. 32. a. Finch's Law, 8vo. edit. 178. Co. Lit. Jo a. S. P. March, 66. S. P. 
2 0 per Cur, and wide Duke 8 Char. Uſes, 82., where it 1s ſaid, that lands given them for a charitable uſe, 
tion on Uk ſhall be a good appointment within the 43 El. e. 4. Vide tit. Charitable Dies, and Mortmain.—But, by 
e uſes, thats aſtom, in ſome places, as, in London, the parſon and churchwardens are a corporation, and may pur- 
11 1 chaſe and demiſe lands, &c. Cro. Jac. 532. March, 66, 67. Lane, 21, 5 Mod. 395+ And Q. 
Ire papug Whether they may not have land by preſcription for the reparation ef the church ? But, admitting 
only admit | they may, yet they cannot preſcribe generally in non decimand>, for they are not ſpiritual perſons, though 
hich, as (he their office be a kind of an eccleſiaſtical office. Roll. Abr. 653. 2 Roll. Rep. 107, Comp. Incumb. 
debt to b 97 5038. [By 9 Geo. 1. c. 7. they are enabled to purchaſe a workhouſe for the poor. ] 


400 (4) Of the Manner and Right of chooſing Church- 
D wu 
aiming 2 "Ol (B) Of their Intereſt in, and Power over the Things 


be applied belonging to the Church. | 
„is a po (C) Of their Power and Duty in making Rates in 
. Matters relating to the Church. 


(D) Of their Power and Duty in making Preſent- 
ments, and hindering Irreverence in the Church. 
) Of their Accounts; and herein of Actions 


brought by, or againſt them, and the Remedies 
they have when their Time is expired. 


Qq 3 "LO OE 


* 


398 Churchwardens, 


(A) Of the Manner and Right of chooſing Church. 


| wardens. 
Cro. Jac. Y the common law, the right of chooſing churchwardens be 
_ 4 longs to the pariſhioners, who are to be at the charge of te. 


Noy, 31. Pairing the church, Sc., and (a) therefore it is but fitting that 


| 
mn. they ſhould have it in their power to determine what perſons ax Wl 
85 I 55 r. proper to be entruſted in thefe concerns: nor (+) doth any canon | 
Hard. 379. Geprive them of this right; for though by cuftom the pariſhioners g 
ku e in ſome places chooſe one, and the parſon another; yet this is 
pines, the by virtue of the cuſtom; the validity of which, as of all other 
Jord vf the cuſtoms, muſt be determined in the king's temporal counts; | 
feulbeth for (e) nor can the archdeacon, or any others, who by virtue of their 
the appoint- Offices are to ſwear and admit them, control any ſuch election; } 
ment of tor herein their offices are purely miniſterial, | y 
churchwar- ig 
dens: and this ſhall not be tried in the eecſeſiaſtical court, although it be a preſcription of what apper- a 
rains to a ſpiritual thing. God. 153.] That they may be choſen by a ſelect veſtry, vide Jones, 439. e 
Cro. Car. 551. But gu. They are to be choſen every Enfler week, or ſome week following, according t 
to the direction of the ordinary Can. 89. What perſons are exempted from ſerving, wide head of Pu. F 
vileges, and 1 W. & M. c. 18. By which ſtatute, it any diſſenting from the church be choſen church, ) 
warden, he may execute the office by a ſufficient deputy, by him to be provided, who ſhall comply vith t 
the laws in that behalf. (a) And hence alſo it is, that in London, where the parſon and churchwertem ol 
are a corporation, and may purchaſe and demiſe lands, and diſpoſe of goods, the churchwardens are d v 
ways Choſen by the pariſhioners. Cro. Jac. 532. March, 60. Lane, 22. [But the canon Thall take 7 
ace in the new-ereCted pariſhes in Lenden (unleſs the act of parliament, in virtue of which any 
. Pariſh was erected, ſhall have ſpecially provided, that the pariſhioners ſhall chooſe both); inaſmuch a th 
#0 cuficm can be pleaded in ſuch new pariſhes, Gibbs, 215. (+) By Soth canon, ann. 1603, chuch. th 
wardens are to be choſen by the parſon and pariſhioners jointly, if it may be: if not, the parſon name | 
one, and the pariſhjoners ate to chuſe another. But this canon is ſaid not to be regarded by the com. ol 
mon law. Hard. 378. per Hale. Carth. 118. S. P. per Holt Ch. Juſt. But wide 2 Vent. 41+, a 
the following caſe. There was a cuſtom for the parſon to appoint one chutchwarden, and the two ol in 
churchwaidens the other: but it went no further. The two old churchwardens could not agree; . the 
one preſents Berwick, and the other Catton. And the court held, that by this diſagreement, the cultun el 
was laid out of the caſe; and then they muſt reſort to the canon: under which, Catten being duly eledd th 
they decrecd for him. Catton v. Barwick, 1 Str. 145.] (e) For if the archdeacon refuſeth then, tif 
2 mandamus lies; of which there are numbeileſs inſtances. Vide 6 Mod. 8g. 2 Ld. Raym. 10% K 
3 Saik, 88. And where, for a falſe return, an action on the caſe lies, 2 Lutw. 1012. And thatil ch 
ſuch action both the churchwardens may join. 3 Lev. 362. And for an ill and evaſive return, 2 fer 
Vent. 267. 2 Salk. 433. pl. 14. And that betore he is ſworn he may officiate, Vent. 267. Al Th 
that there is no fee gue for ſwearing them, except by cuſtom. Saik. 230. pl. 2+ hs 
Carth. 118. And though by cuſtom the rector or vicar may name 0, 1 
yet where the vicar of S-. Giles in Northampton was under 2 2 * 
privation for not taking the oaths to King William and Quett 10 
Mary, and the church being vacant, the pariſhioners proceeded | 
to the election of two churchwardens, and preſented them to : 
{worn ; but the regiſtrar of the conſiſtory court being a friend u M 
. * | 
the vicar, refuſing to ſwear them, unleſs that perſon, whot Ap 
#1 8 the late vicar approved, was nominated one, a 11andaumnus Wi *% 
13:0 granted, | ER 1 
wn ow. 393- The pariſhioners are alſo judges of the fitneſs and quali Sp 
"8 pp 9. Of the perſons they chooſe for that office; and therefore, I of 
#4 Ning and to a mandamus to ſwear a churchwarden, choſen a hy 
14 Rees. cuſtom, the archdeacon returned, that the perſon preſented Mi N 
1 Comb. 417. | 0 


iry-me ö rſena mmi 
S ©. Sig, a poor dairp-man, who had no eſtate, and was perſon 


: ne 
16. 
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zabiln & idonea for that office; the court granted a peremptory pl. 5. S. C. 
mandamus. | | 12 Mod. 


urch- | 116. S. C. Ld. Raym. 138. S. C. 5 Mod. 325. S. C. 
| Mandamus to the archdeacon of Colchefter, to ſwear Rodney 1 Str. 610. 
| Fine into the office of churchwarden. He returns, that before Although 
ens be. the coming of the writ, he received an inhibition from the Biſhop DEI 
© of re. | of London, with a figyification that he had taken upon himfelf to gle& ne- 
ng that act in the premiſes, But by the court—the return is ill. It YM e 
{ons are doth not appear that the town of Colchefter is within the dioceſe eee 
y canon of the biſhop who inhibits : beſides, the archdeacon is but a, mi- dens, yet 
{hioners niſterial officer, and is obliged to do the act, whether it be of any 2 
t this i ralidity or not. And a peremptory mandamus was granted. power of 
all other | | appointing them. Stutter v. Freſton, 1 Str. 52. 
courts; | 
, of their | There hath been ſome diverſity of opinion among the judges, Rex v. 
-leQtion; whether it be a good return to a mandamus to {wear a church- 1 - 
warden, that he vas not elected, inaſmuch as the archdeacon can- 1379- an 
not judge either of the election or of the qualities of the perſon v- Harwood, 
Fes elected. But the proper diſtinction, as to this point, Dr. Burn Randes. 
&. rc thinks is taken in the caſe of 2, v. Titty (a), M. 1 An. Man- Guile, id. 
head of *d damus to ſwear a churchwarden, ſuggeſting that he was duly voss. 
3 en elefied, The return was, that he was not duly elected. It was on Om 
turchwarden objected, that this was not a good return, But by Holt, C. J.— 55 
N 5 Where the writ is, to ſwear one duly elected, there a return that 
prop cent” he was not duly elected, is a good return; for it is an anſwer to 
; inaſmuch # the writ: but where it is to ſwear one cheſen churchwarden, 
603 _ dere a return that he was mot duly choſen, is naught, becauſe it is 
| by the com ot of the writ and evaſive. 
ent. 41+) 1. Io a mandamus to ſwear the plaintiff churchwarden of Hęſſon Hubbard v. 
N in Middleſex, the defendant returned, that he was not duly = Henry 
ent, the culun elected, In the courſe of the trial, the queſtion was, Where , Str. 1246. 
ng duly electe, the common right of chooſing churchwardens reſts? The plain- 
_— tiff inüſted, it was in the pariſhioners at large as to both the 
„ Af d churchwardens, and would therefore have left it upon the de- 
0 _ - lendant to ſhew a cuſtom or right in the parſon to name one. 


The defendant on the contrary inſiſted, that of common right it 
vas in the parſon and pariſhioners, and therefore it lay upon the 
name ons WY 04ntff to prove a cuſtom in the pariſhioners to chooſe both. 


under 3 And of this opinion was Lee, C. J., and that though there are 
and Quet! lome dictums to the contrary, yet they had never been regarded. 
8 ded 5 plaintiff, therefore, went on to prove a cuſtom to chooſe both 
1 them to be he pariſhioners, but failed in it; it appearing that though the 


g a friend u prion had generally left it to the pariſhioners, yet he had ſome- 
ſon, wml es interfered. Lee, C. J. likewiſe held, that a curate ſtood 


in the place of the parſon, for the purpoſe of nominating one 
rehwarden. 


qualificati Sy mandamus was directed to the commiſſary of the conſiſtorial Rex v. Drs 
efore, wa, n court of the Biſhop of Wincheſter for the parts VR 
according "Wl . "ry, to admit and ſwear Henry Griffith and Thomas Garner 1420. 
\reſented 13 durchwardens of the pariſh of Saint Olave, Southwark. And a 1BIl. Rep. 


© mandamus was alſo directed to him to admit and ſwear another 43% 8. Cs 


Qq 4 ſet 
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ſet of churchwardens into the ſame office. The commiſſaty te; 
turned, that a cauſe was depending before him, in which it wa 
diſputed, which of the two ſets of churchwardens had been duly 
elected, and till that is determined, he cannot admit either- one 
ſet or the other. —By Lord Mansfield and the court The retum 
is bad: the commiſſary cannot try the right. He ought to obey | 
both writs, and it is of no prejudice to either party.-—lt was pro. 
poſed by the court, and conſented to by the parties, to, try the 
right on a feigned iſſue; the execution of the peremptory man- 
damus to be ſuſpended till after the trial, and then the peremp- 
tory mandamus to go to {wear in thoſe that ſhould prevail on the 
trial. | ; 
Caſtle v. To a libel in the eccleſiaſtical court for not taking upon him | ; 
Richardſon, the office of chapel-warden, the defendant pleads, that it is 2 


1 * ”— — n 


2 re. 755. donative, and thereupon moves for a prohibition. Upon debate, 
it was denied; the whole court being of opinion, that though | ( 
there was a difference as to the incumbent, yet as to the pariſh i 
officers, there was none; for they are the officers of the pariſh, . 
and not of the patron of the donative.] | { 
Mirth. 7 Prohibition was granted % to the eccleſiaſtical court, in a 2 
. R. be. Caſe where J. S. ſued as churchwarden of, &. in Colchefter, on 2 4 
teen Wha. ſuggeſtion, that in Colchefler there is a cuſtom for the inhabitants F 
leyandLam- to elect. the churchwardens, and that A. and B. were duly - 
= 3 _ elected, which matter the defendant had pleaded in the ſpiritual 
8. 6.“ court; but the plea was refuſed ; but it appearing that J. S. was 
churchwarden de facto, choſen by the parſon, and that he all the i 
year acted as ſuch; and that he, with the inhabitants and an- ne 
other churchwarden, made the tax for which the defendant was t 
ſued in the eccleſiaſtical court; the rule for a prohibition was l 


diſcharged; for, per Cur, where the queſtion is only, Who i 
churchwarden ? if ſuch cuſtom is alleged, a prohibition ſhall be 80 
granted: but the matter here is for a tax for the repair of the 


church; and it is not material now whether he was duly elected ch 
or not; it is ſufficient that he was guardian de facto, and it maj 0 
be as well put in iſſue, Whether the miniſter was a rightful m. tu 
niſter? Beſides, this tax is not rated by the churchwardens, fu 

they have no ſuch power; but it is a common charge, impoſed i} 

the major part of the pariſhioners; and the churchwardens 60 | 
no more in aſſeſſing it, than the other pariſhioners ; and the tat re 
will be well aſſeſſed by the major part of the inhabitants, though = 
the churchwardens are againſt it: their chief buſineſs is in co = 
lecting it; and the matter is a matter of eccleſiaſtical c% chu 
nizance; for the ſpiritual judge may enquire touching the wan = 
of reparations of the church. And Note, That upon the rule for pong 
diſcharging the prohibition, all this matter was ordered to be es. Bro 


tered, for fear it ſhould be afterwards thought, that a prohibition 2R 
was decreed where a cuſtom was in queſtion, 
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(8) Of cheir Intereſt and Power over the Things 
belonging to the Church. | 


THE churchwardens, when choſen, are a corporation, intruſted Roll. Abr. 
with the care and management of the goods belonging to the 393. 2 Inf. 
church, which they are to order for the beſt advantage of the pa- N > Bok 
riſhioners : they are likewiſe enabled to take goods for the benefit Yelv, . 
of the church; but cannot diſpoſe of them without the conſent of > went. 


3 2 
the pariſhioners. | 2 
390. [2 P. Wms. 125. Where an obligation is made to them and their ſucceſſors, and they die, theic 


executors ſhall have the action, and not their ſucceſſors, Vin. tit. Churchwardens, D.] 
They have ſuch a ſpecial property in the (a) organ, (5) bells, F. x. B. gt. 
e) pariſh books, (d) bible, chalice, ſurplice, Qc. belonging to K. (a) Roll. 
the church, that for the taking away, or for any damage done G) 0298 
any of theſe, they may (e) bring an action at law; and therefore Elz. 145. 
{f) the parſon cannot ſue for them in the ſpiritual court. LTD 
335» 396. Ld, Raym. 337. (4) Roll. Rep. 67. (e) That the action muſt be for 3 
un, and not bona ecclęſiæ. Mod. 65. per Cur. 2 Keb. 675. S. C. and S. P. per Cur. Vent. 89. 
8. C. and S. P. and the court inclined accordingly ; but ſaid, the precedents were both ways. Where 


they may ſue at common law for damages, and in the fpiritual court for the things in ſpecie. Sid. 281. 
2 Keb. 622. (J) Roll. Abr. 393. 2 Inft. 492. | 


if two churchwardens ſue in the ſpiritual court for a levy 
towards the reparation of their church, and have ſentence to 
recover, and coſts aſſeſſed, and after, one of them releaſes, yet 
the other may proceed for the coſts, &c.; for churchwardens 
hare nothing but to the uſe of the pariſh; and the corporation 
coniſts of both; and one only cannot releaſe or give away the 
goods of the church. _. N 8 

Alſo they have ſuch a ſpecial property in the goods of the 2 Hawk. 
church, that when they are ſtolen they may bring an appeal of F. Cc. 23. 
robbery for them: (g) they may alſo ſue the offender in the ſpiri- $44 


Cro. Jac. 
234 

Yelv. 173. 
2 Brownl. 
215. 8. C. 


(C) 2 Keb. 

tual court pro ſalute anime, but not to recover damages. EE eo 
| ; 281. 2 Infl 

492. 1 Keb. 743. Regiſt. 57, 

| But the churchwardens have no right to, or intereſt in, the Comp. In- 
frechold and inheritance of the church, which () belongs ſolely umb. 387. 
to the 1 3 - And there- 

parton or incumbent. 1 


churchwardens cannot grant a licence for burying in the church, being the freehold of the parſon. 


rag Jace 366. Noy, 104. Vet the churchwardens, by cuſtom, may have a fee for burying in tha 
md » becauſe the pariſh is at the charge of repairing the floor. Vent. 274. 3 Keb. 504. 523. 527» 
0 the church-yard is a common burial-place for all the pariſhioners. Comp. Incumb. 381. () If 
- walls, windows, or doors of the church, be broken by any perſon, or the trees in the church-yard 
ut down, or the graſs thereon eaten by a ſtranger, the incumbent ſhall have his action. 21 H. 7. 21. b. 


Bro, Treſpaſs, 210, 38 H. 6. 19. 11 H. 4. 12. And ſo may his leſſee, if the church-yard be let, 
2 Roll, Abr, 337. b ; 


Alſo the ſeats in the church being fixed to the freehold, the 


| Vide 12 Co. 
churchwardeng (i) cannot diſpoſe of them alone, nor can the 15. Het. 
churchwardens and rector jointly diſpoſe of them without the ang _ 
conſent of the ordinary; and though ſuch diſpoſitions have been S. C. Moor, 


10 made; 
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378. 8. c. made; yet it hath been always preſumed that it was ſo done with 
— 150- the conſent and approbation of the ordinary. * 
Comp. Incumb. 382. Salk. 167. pl. 7. 1 Wilf. 326. (i) But by the cuſtom of London, the church, 
wardens have the ordering of the ſeats there, for the pariſhioners are obliged to repair the chancel, 
well as the body of the church. Comp. Incumb. 387, 388. 2 Roll. Abr. 288. Poph. 140, 2 Rol. 
Rep. 24+ And there may be the like cuſtom elſewhere, for the churchwardens to diſpoſe of feat, 
Rayrg. 246. admitted per Cur. But the churchwardens muſt ſhew ſome particular reaſon why they 
are to order the ſeats, excluſive of the ordinary ; for a general allegation, that they uſed to repair, which 
is no more than what they are obliged to by common right, is not ſufficient, 2 Lev. 241. 


Comp. In- But as ſeats are erected for the more convenient ef 


_ . of divine ſervice, and as the pariſhioners are at the expence 0 
Whether erecting them and keeping them in repair, if any of them he 


churchwar- taken away, though they are fixed to the freehold, yet the 


dens mayre- | ; | K : f 
more fe churchwardens, and not the parſon, ſhall bring the action againſ 
ercted by a the wrong-doer. 


Kranger in the church. Vide Noy, 108. Comp, Incumb. 387. 


Gadb, 279. It is ſaid to have been holden, that at common law a church. 
2 *. Warden may maintain an action upon the caſe for defacing a mo- 


wardens nument in the church. 

themſelves, nor any others, cannot take down arms in windows, or deface grave-ſtones or monuments 
erected in the church or church- yard; and if they do, an action lies by the heirs or executors of the 
parties for whom they were erected. Roll. Abr. 625. Noy, 104. Godb. 200, Cro. Jac. 367. 
2 Bulit. 151. Ante, tit. Actions on the Caſe, (F). But the ordinary may deface any ſuperſtitious pic- 
tore. Noy, 104. [Nor can any ornaments be ſet up in the church without his conſent. 1 Str. 576, 
But it muſt be exerciſed according to a prudent and legal diſcretion, which the court of the arches hath 
a zight to look into, and correct. 2 Str. xobo, ] : ; 


(C) Of their Power and Duty in making Rates in 
Matters relating to the Church. 


Fide Comp. THE churchwardens have no power to make any rate then. 
* ſelves, excluſive of the pariſhioners, their duty being only 
tht to ſummon the pariſhioners, who are to meet for that purpole, 
and when they are aſſembled, a rate made by the majority pre- 
ſent ſhall bind the whole pariſh, although the churchwardens 
voted againſt it. 

Vent. 367. But if the churchwardens give the pariſhioners due notice, that 
Mod. 79. they intend to meet for that purpoſe, and the pariſhioners reful 
(2) By the to come, or being aſſembled refuſe to make any rate, they maj 
civil and make one without their concurrence ; for as they are liable to be 
'o whral puniſhed in the eccleſiaſtical courts for (a) not repairing the 
ts obtizes Church, it would be unreaſonable that they ſhould ſuffer by tis 


rt: od wilfulneſs and obſtinacy of others. | 
e whole | g 
church, and it is fo in all chriſtian kingdoms but in England; for it is by the peculiar law of thi 
nation, that the pariſhioners are charged with the repairs of the body of the church. Cath. 360. fe 
Holt, Ch. Juſt.— The biſhop cannot appoint commiſſioners to tax the pariſhioners, or make rates for 
repairing the church. 2 Mod. S. 223. But the ſpiritual court may compel the pariſhjoners to de f, 
and may excommunicate every one of them till it be repaired ; but if any are willing to contribute 
they are to be abſolved till the greater part agree to make a tax. Comp. Incumb. 388, 389. 2 
is cemarkable, that the ſtatute, or writ, circumſpet'ò ogatis, 13 Ed. 1. ſtat. 4. §2., which ſeems i 
foundation of this eccleſiaſtical juriſdiction, is expreſs, “ in quibus cafibus alia pœna not poief 2 
am pecuniaria. If the queſtion concerning the rate depend on the bounds of the pariſh, chat m 
ter mult be decided at common law. Deg. 172.] Of the manner it is to be made, vide 5 Co, 674 
Ventr. 308. 2 Mod. 222. 254+ Lit. Rep. 263. Poph. 197. Mod. 236. The 


Cburthwardens. = 


one with The churchwardens in ſummoning the pariſhioners need not vet 367, 

| do it from houſe to houſe, but a general publick ſuramons at the — In _ 
the chin, church is ſufficient, and the major part of them that appear upon „ 389. 
; chancel, a ſuch ſummons will bind the whole pariſh, | 
2 0 On a motion for a prohibition, it appeared, that the libet re- Garth, 360, 
on why the cited that J. S., dean of, c. had preſented that the church and 1 
epeir, which chancel of D. was out of repair, c., and that the churehwardens noe 


a e Mod. 390 
of the ſaid pariſh did make, or cauſe to be made, a certain rate Le. SA. 


' ypon the inhabitants thereof, towards the charge of repairi 165, pl. 3» 
_— the ſaid church and chancel; and that the —— had IA i 
then de accordingly repaired the church and chancel, and beautified the | 
yet the ſame with ornaments, and that H. was a pariſhioner of the ſaid - 
on againk pariſh, and refuſed to pay his proportion of the ſaid rate; and it 

being objected, 1ſt, That the churghwardens only could not 
make a rate; 2dly, That the parſon alone ought to repair the 
chancel z a prohibition was granted generally to the whole ſuit, 


a church- though it was ſtrongly inſiſted on that the prohibition ought to 
ing 2 mo- go quoad the rate for repairs of the chancel only. 
or — | 
ecutors of the "= 5 . Ke | 
ro. Js 36 D) Of their Power and Duty in making Preſent- 
85. 57h ments, and hindering Irreverence in the Church. 
he arches hath 75 | a 
PRESENTMENTS made by churchwardens relate to the church, Vent. 114. 
a che parſon and pariſhioners, in which they are to be guided 2 Vent. 4. 
Rates in x the articles delivered them: but theſe articles muſt be agrees 22 | 
able to the laws of the church, and particularly to the canons mid 
made and agreed on in the year 1603: they need not take a 9th does 
rate them- particular oath upon all the preſentments they make, but. may do 8 
being only i by virtue of their (a) general oath of churchwardens. able as perjury. Keb, 533. 
at purpole, Wl 3 = ; 
: rity MI The oath is to be general, viz. to do all things which apper- Hard. 364. 
a) oy p ta » | . . b 
rchwardens in to their officez and therefore if the oath tendered requires 82 gre 


chem to preſent (5) matters not preſentable by law, they are not joined tha 


notice, that obliged to take it, (c) nor are they to be required to preſent or ac- churchwars 


oners refulc cuſe themſelves. _ ___ 
Cy they may talkers, revilers, and common ſowers of ſedition among neighbours; the court held, that theſe general 
5 liable to be er comprehended matters out of their juriſdiction; and that if the churchwarden had pleaded then 
1 8 nen tenetur reſpendere as to thoſe matters, and the plea had been refuſed, a prohibition ought 
epairing d DONG granted. Vent. 114. The S. P. as to ſowing ſedition among neighbours. Vent. 127. Bug 
ſuffer by the 5 er any perſon within his pariſh hath encroached upon the church-yard, is lawful, though matte 7 
| C rechold, Vent. 127. Alſo, if the oath tendered has theſe general wards, wiz. To make preſenta. 
- — " = king's 22 Jaw ; the particular articles, by way of direction, wil nat be 
of thi ounds for a prohibition. Vent. 127. (c) But to preſent every perſon in the pariſh, 
_ Ln 60. 5. not include themſelves. Vent. 127. | | ( . wi a a: 
r make _ | 
— th 6 | — ö » * 
ſhone, Fr if the eccleſiaſtical court proceeds againſt the church- Hard. 364, 
, 389. {By ens in matters not within their juriſdiction, an action on the . 
which ſew t bale lies againſt them. 
0 22 Te 60 ** if the churchwardens maliciouſſy preſent an innocent per- Oro. Sa. 
8 wide 305. . on for any crime, by which he is put to expence, or ſuffers in 285. *9% 


The Wis good name or reputation, an action on the eaſe lies. Veal bh 
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6023. Churchwardens. 
Lev. 19% q In affault and battery againſt a churchwarden, he juſtified 
N that the plaintiff was at church in time of prayers with his hat 
Hall and on, and that he demanded of him to pull it off, and becauſe 


Tanner; for he did not do it, the churchwarden took off his hat and laid 


rage ot it by him; and the court held this a good juſtification ; and 


It in the ec- that churchwardens may juſtify to wake a man, to ſwitch boys 


cleſiaftical that are at play, and turn an excommunicated perſon out of | 


court, yet 
. ah wot the church. 


bound in the mean time to permit ſuch irreverence and indecency in the church. Sand. 13, 14. 8. C. 
adjudged ; and there ſaid by the reporter, that the court, taking it to be a great miſdemeanor in the 
plaintiff, e eu againſt bim, without regard to the exceptions to the defendant's plea. Sid. 301. 
S. C. and S. P. adjudged ; Twiſden only doubting upon the words of the canon, againſt wearing a hat, 
&c. viz. What hat intended? and ſaid, they might appeaſe a diſturbance in the church; but laying 
hands on a man to pull off his hat, tends to the raiſing a diſturbance and breach of the peace, 2 Keh, 
324, 125. 8. C. adjudged. | 


Comp. in- Churchwardens may reſtrain and hinder any ſtranger not l. 


cumb. 335 : - : 
04838: cenſed from preaching in their church or chapel. 


49 · 
(E) Of their Accounts; and herein of Action 
brought by, or againſt them, and the Remedies 
they have when their Time is expired. 


(a) Or to a T* churchwardens, at the expiration of their year, are to | 


ſele&t com- 3 . _ Sq.» . 
* 1g give up their accounts to their (a) pariſhioners, and on re 


pointed by fuſal (5) may be proceeded againſt in the eccleſiaſtical court, or 
the pariſhi- the (c) ſucceeding churchwardens may bring an (d) action of ac- 


netze ge count againſt them at common law. 
cording to 


the cuſtom of ſome pariſhes, who may allow their accounts, and ſuch allowance ſhall diſcharge then 
from being called in queſtion in the ſpiritual court. 2 Lutw. 1027. (5) By the ſucceeding church. 
wardens, either in the ſpirirual court, or by writ of account at common law. Godb. 279. Roll. Re. 
71. 106, 107. 2 Keb. 6. 22. Sid. 281. (c) But the pariſhioners cannot bring an action of accoutt 
againſt them at cammon law, but muſt make new, &c. Bro. Account, 71, 8 E. 4. 6. Bro. Cu- 
porations, 55- 4 E. 4. 6. Bro. Garden, 7, And though a pariſh preſcribe to chuſe two church- 
wardens, and that the perſons ſo choſen ſhall continue in that office for two years; yet the par 


may, notwithſtanding the preſcription, remove ſuch wardens at their pleaſure, and chuſe new one. 
26 H. 8. 5. b. 13 Co. 70. Comp. Incumb. 390. Vide 27 H. 8. c. 25. in Raſtal, that no church- | 


warden ſhall continue in his office above one whole year. (4) Vide Sid. 307. Where a churchwardea 
of St. Martin's in the Fields was indicted for taking a ſilver cup of one, for the place of gallery-keepe 
eolore efficii, Sc. 


Roll. Abr. If the churchwardens, by the conſent and agreement of the 
223, pl. 9. pariſhioners, take a ruinous bell and deliver it to a bell-founde, 
6 C. and that he by their agreement ſhall have for the caſting therec 
whether 4 ., and ſhall retain it till the 4/. be paid; this agreement of the 
nts Apo pariſhioners ſhall (e) excuſe the churchwardens, in a writ of ac 
. «Sage count brought againſt them by their ſucceſſors. 

3% Wi" 2 muſt ſet it forth in diſcharge before auditors, vide Mod. 65, Vent. 88. 8. C. 2 Keb. 

75+ S. C 

[They can- If the churchwardens and pariſhioners make an afleſiment, 
notcom- and the churchwardens lay out the whole money, but befor 
mence a ſuit , ET l . harck 
in their own the whole is collected their time is expired, and new c 
names after wardens are Choſen, the former churchwardens, by having pres 


their year is zh: rmina- 
out. Dent ſented ſuch pariſhioners as refuſed to pay before the actel a 


Churchwardeng. 


6og 


fied tion of their time, may ſtill proceed againſt them; otherwiſe the v. Prudence 
hat new churchwardens muſt collect ſuch arrears, and reimburſe and Bond, 

. a 2 Str. 8 52.1 
aule their predeceſſors. | „ Vide Preced. 
laid in Chan. 42. 2 Vent. 262. where bills have been exhibited for relief againſt the new churchwardens 
and and pariſhioners, for money expended by order of the veſtry. [See too, Nicholſon v. Matters, Vin. 
boys Abr. tit. Churchwwardens, C. p. 9. Radner Pariſh in Wales, id. p 10.] 
it of | [It is ſaid, the ſpiritual court hath no juriſdiction to order a Dawſon v. 

rate to reimburſe the preceding churchwardens, and a prohibition DEI 
2 was granted after ſentence, becauſe upon the face of the order it Hadw. 381. 
d. zol. appeared the eceleſiaſtical court had no juriſdiction: And by the : 
p 2 hat, whole court of King's Bench There cannot be a rate made to 
2 zcimburſe the churchwardens; becauſe they are not obliged to lay 
| the money out of their own pockets.) | 
| If goods belonging to the church are taken away, and the Cro. Elie. 
wot l. churchwardens for the time being neglect to bring an action, the 12 
ſucceeding churchwardens may, by virtue of their office, bring de Dall. 
an action againſt the wrong-doer,. but they muſt declare ad 105. 
| damnum parochianorum, and not ip/orum; though the old church- OY 
tions wardens, in whoſe time the fact was done, may lay it either Kew, 32. 
nedies Way. | ; | 
If A. was churchwarden of B., and at the end of the year gave 2 Jones, 132. 
up his accounts to his ſucceſſor, and yet A. is falſely and ma- Gray and 
** . . h n t. t q Day. Raym. 
4 liciouſly cited by D. into the eecleſiaſtical court, to render an ac- 418. S. C. 
er count, and at the requeſt of D. he is excommunicated for not adjudged, 
F rendering up his account; an action lies againſt D. though the 
zurt, or ; ; * Re ſentence was 
f at- given by a judge; but for this vide Hard. 194, 195, &c. [In ſuch caſe he may have a prohibition. 
n 0 Nutkins v. Robinſon, Bunb. 247. So where they have paſſed their accounts at the veſtry. Snowden 
r. Herring, id. 289. Wainwright v. Bagthaw, 2 Str. 974. The ſpiritual court may compel the 
harge then churchwardens to bring in their accounts, but hath no juriſdiction to ſettle them. If they preſume to 
ug church. decide upon them, a prohibition will be granted, even after ſentence allowing the accounts, and an ap» 
Boll. Rey del to the arches, Adams v. Ruſh, 2 Str. 1133. Leman v. Goulty, 3 Term Rep. 3-] 
1 of accoutt | | „ | 1 
aye hrs By the 3 & 4 V. M. cap. 11. In all actions to be 
e new ons. Wy © money miſpent by churchwardens, the evidence of the pas 
fo _ e riſhioners, other than ſuch as receive alms, ſhall be taken and 
lery-kerpe « admitted,” 2 | 
Churchwardens are comprehended within the purview of the (a) But in 
nt of tht ſtatutes 7 Jac. 1. cap. 5. and 21 Fac. I. cap. 12. as to pleading —_— on 
. founden the general iſſue to actions brought againſt them, (a) and as to ad 
g there double coſts when they have judgment. churchwat- 
; | : den for a 
ent of tl Falſe and malicious preſentment, though there be judgment for him, yet he ſhall not have double cofts 3 
rrit of a for the ſtatute does not extend to ſpiritual affairs. Cro. Car. 285, 286. Jones, 305. S. C. 
. C. 2K (By 11 Geo. 2. c. 76. 6 5. Churchwardens, c. are required 
v carry hawkers of brandy, c. before juſtices of peace, Oc. 
aſſeſſmeni 2 | | 
but hefort 
W church 
zaving PF 
determine 


tion 


[ 6o6 J | 


Commitments, 


(A) What Kinds of Offenders are to be committed, | 


(B) By whom. ” 
(C) To what Priſon: .. 


(D) What is to be done previous to their Commit | 


ment, 


(E) What ought to be the Form of the Commit- | 


ment. 

(F) At whoſe Charges they are to be ſent to Priſon, 
(G) To what Court the Commitment is to be cer- 
tified, | I 
(H) By what Means the Party may be diſcharged 


from ſuch Commitment. 
CCCP 


(A) What Kinds of Offenders are to be committed 


2 Hawk. LL perſons who are apprehended for offences not bailabls 
F. C. c. 16, A as alſo perſons who neglect to offer bail for offences whict 
9 are bailable, muſt be committed. 
Hawk. Alſo wherever a juſtice of peace is empowered to bind a peria 
C. c. 26. over, or to cauſe him to do a certain thing, he may commit hip 
* quouſque, c. if in his preſence he ſhall refuſe to be ſo bound, & 


to do ſuch thing. 


(B) By whom. 


ek. IT is laid down by Serjeant Hawkins as a matter which {ee 
I J Berjean 
e. c. 16. 1 agreed by all the old (a) books, that whereſoever a conſtable 
. or private perſon, may juſtify the arreſting another for a oy 
a. 7E. 4. or treaſon, he may alſo juſtify the ſending or bringing him to tif 
20: * 26. common gaolz and that every private perſon hath as much auth 
ED b. Tity in caſes of this kind as the ſheriff, or any other officet, a 
7 err, 3 | : 3 
20 E. 4. 6. may juſtify ſuch impriſonment by his (5) own authority, bu 
Gag H. 6. by the command of another. | 4 


17. b. 18. a. | 
H. 7. 4 b. 5. a. 2H. 7» Zo b. 11 Ed. 4 &. d. 6. b. 7. a, b. (6) 5 H. 7. 4. b. Ho a. 
Foll Impriſcament, 8. * 


But inaſmuch as it is certain, that a perſon lawfully making + thu. 
tach an arreſt, (a) may juſtify bringing the party to the r P. C. ibid. 
in order to be carried by him before a juſtice of peace; and 90 pon 
inaſmuch as the ſtatutes of 1 & 2 Ph. & MH. cap. 13. and 2 & 2 10 E. 4 17- 
Pb. M. cap. 10., which direct in what manner perſons brought b. H. P. G. 
before a juſtice of the peace for felony ſhall be examined by him, ?** TITS 
in order to their being committed or bailed, ſeem Gy to ſup- 

poſe, that all ſuch perſons are to be brought before ſuch juſtice 
tted, WH for ſuch purpoſe ; and inaſmuch as the ſtatute of 3 Car. 2. c. 2. 
commonly called the habeas corpus act, ſeems to ſuppoſe, that all 
perſons who are committed to priſon are there detained by virtue 
of ſome warrant in writing, which ſeems to be intended of a 
xmite | commitment by ſome magiſtrate, and the conſtant tenor of the 
| late books, practice, and opinions, is agreeable hereto; it is ger- H. p. c. gt« 
tainly moſt adviſeable, at this day, for any private perſon who _ Dalt. 
nmit⸗ ar another for felony, to cauſe him to be | Hover as ſoon as 
conveniently he may, before ſome juſtice of peace, that he may 
be committed or bailed by him. 

It is certain, that the (5) privy council, or any one or two of 2 Hawk. 
them, or (c) a ſecretary of ſtate, may lawfully commit perſons for f. C. e. 16. 
treaſon, and for other offences againſt the ſtate, as in all ages 57 id 
they have done, | 298. [ Crof- 


ton's caſe, 


Vaugh. 142. Sid. 78. Fitz-patriek's caſe, Salk. 104, The right of one or more lords to com- 
mit out of council, is extremely queſtionable; and indeed ſeems to have been denied in the caſe of 

the Seven Biſhops, both by court and counſel on each fide. 4 St. Tr. 310, 311. (e) The earlier 
inftances that occur in our-Jaw-books, of commitments by a ſecretary of ſtate, are in 2 Leon. 178. 
Hellyard's caſe ; and 1 Leon. 70, 71. Howell's caſe; the former in Tr. 29 El., and the latter in Mich. 
29 & 30 Eliz, Theſe were both by Sir Francis Walfingham, who is deſcribed as one of the principal 
kcretarics of the lady the queen, but with the addition of and, &c. in the firſt 3 in the laſt expreſsly of 


1 the words, (and one of the privy-council ;“ fo that he ſeemeth rather to have acted in that character, 
\mitted. than as ſecretary. However, in Melvin's caſe, in the 4th of Car. 1., the next inſtance to be met with, 
the addition here mentioned is dropped, and the commitment is ſaid to be ſimply by the Lord Conway 
bailable ſecretary of ſtate. There is no doubt, but that the power here aſſerted in this officer, was erroneous in 
t * ts commencement; as hath been very ſatisfactorily proved by Lord Camden, in his argument in the 
ces Wbich Gle of Entick v. Carrington, 11 St. Tr. 316. : but there is alſo no doubt, as his Lordſhip obſerved, 
but that he is now in the full legal exerciſe of it: becauſe there hath been not only a elear practiee of 
it, at leaſt ſince the Revolution, confirmed by a variety of precedents ; but it hath been recogniged and 
da confirmed by ſeveral cafes directly on the point. Rex v. Kendall and Roe, 5 Mod. 78. Skin. 556. $. G. 
mmit bim 1d. Raym. 65. S. C. 1 Salk. 347. S. C. 4 St. Tr. 559. S. C. The Queen v. Derby, Fort. 140. 
bound, & Rex v. Earbury, 2 Barnard. 293. 346. Yaxley's caſe, Skin. 596. Carth. 291. Sir William Wynd- 
* 7 bam's caſe, 3 Vin. Abr. tit, Bail. H. a. 6. p. 7. Str. 2. S. C. Rex v. Lord Scarſda e and L 
Dupplin, ibid. p. 8. Rex v. Harvey, ibid. p. 9. Rex v Florence Henſty, 1 Burr 642. Rex ve 
Wilkes, 2 Will. 1 50. 11 St. Tr. 302. 8. C. Sayre v. Earl of Rochford, 2 Bl. Rep. 1165.“ 
But the king cannot commit, as is evident from the following See a Show, 
cle, which was upon an habeas corpus; wherein it appeared, the Rep. 494 
hich {eet® king had requeſted ſome of his miniſtry to commit the defendant r 45. 


a conſtabl, to gol, but they, not having evidence of the defendant's guilt, 
for a felon © uſed to grant any warrant; upon which his majeſty, thinking 
; hit to ti the defendant guilty, called for a warrafit, which he figned with 


nuch avth® sn own hand, by which the defendant was committed to the 
officet, ® euſtody of a meſſenger; and the warrant being taken notice of by 
rity, but! de court of B. R., and the whole matter being conſidered, the 


rout gave their opinion, that the defendant ſhould be diſcharged, 

b. 4. + bectuſe the warrant was under the king's own hand, and not 
b. | under the hand of any ſecretary or officer of ſtate, or juſtice of 
ba | peace. 
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| . peace 
| | is hath been, that the king _ 
iven for this juſtices of 
he reaſon given > his judges and juſtices. 
e. And the ive power to his judge: * ; 
BANE 46 POLES. * en all his executive pow the executive DN 
„ Ld. Fotteſ- having giv there is none left in him, eſty ; and if the king erred $40 
1 en Rep. the 5 . and troubleſome for 5 7 0" him, but there is a re. to! 
| too mea remedy 
r ſo much there is 4 bject whatſoever. | 
Ou law againſt any ſubj | | 1 
1 medi at law ag W .. 
A TE : | 1 
; | | ; ated, © That no 1 * of | 8 
5 2 n 9 Te ki om 
1 cap. 2. it is e jant of this * 
. BY 5 31 5 a: _ 1 omg 5 _ of Berwick upon - 
* A ce this realm, SY f Wa 2, 0 ; E F | 
0 n O , to Scotlan 7 , 
N England, dominio nt priſoner in i | 
| & of England, be ſent p iſons, iſlands, or 
W ma : | arr1ions, k 
q „ ee all or n e eee at any time here. A 
« Jerſey, , ſeas, which then Nr q en Song of his ma- 1 
A : t 23 ; t the do , ; | her 
if 60 places beyon ithin or withou ſuch impriſonment 
A d be, wit and that every ſuc : F PC. « 
4 cc after ſhoul : lors; an ; 7 illegal; an "I 
1 is heirs or ſucce 5 d udged to be ut m; 
9 ce jeſty, his 8 | ed and adj ion of falſe 
| | cc 15 by the ſaid g _— ſhall have an er damages [B 
FE . te that every ſubject ſo imp r treble coſts, and no king ſuch fende 
9 3 and recove ; he perſon making en 
( ec 1 dred pounds againſt the 55 peace 
4 unar 4 uUnire, 
1 gas” fs e „ fend 
« warrant, * cap. 10. it is enacte to be in ward of the count 
1 | By the 14 5 Is which: were wont it is aſſented and if he 
3 | 2 2 * right of che gao ted to their ere ene ſheriffs, and the 2 
. &« ſheriffs, and annex ſhall be rejoined to t 1 as before this bailed 
lb franchiſe, iffs ſhall have the cu * and they ſha P 1 32 onthe a 
i unleſs he « ſheriffs wont to have; 1 ” And this is co priſon 
have alſo a time they Ne hom they will anſwer. b H. 4. cap. 10, ſpecial 
l | g2ol-deli- « under-keepers for w 10. GARE : , * being af 00. 2. 
Wh 3 nor f and. * a . 
A grant to pri- That divers con eee by the king SC le to whom they | « for ; 
EF — of (c colour of ſuch oo impriſon them ogra ſaid conſtables for *1nto 
lf priſoners — ( bore evil will, an d ranſom with t 8 d, “ That non * habe 
i mitted e made fine an bon it is enacted, © ons . 
| com © they have hereupon 1 n the c 18 de 
L r nce.“ And the ace but only 1 ls t 
A of the peace. cc their rere. by any juſtice of the 5 rs which have ga lach 
1 And. 345. be impriſoned by ing to lords, and others v tt if ſer 
1 Cro. Eliz. aol; (a) laving * to an 
$29. 9 Co. © mon g chile in this caſe. "Ion 
1 119. b «© their franc La; Revo 96%; Era egularly no on " the. 
1 e.. 1 Ree hath been holden, Js 5 of the com- g TAR 
1 I. 1. d 1 it ha f in cuſtody o ing; 4 Cour! 
— P : his ſtatute ; er in cu oing; 
|  n6E.. 6. b. Since 8 detaining of a priſone lar reaſon for ſo d - te necef] 
C 20 E. 4 | ſtify the articular Id appare 
. Bro. Faux can juſtify ſs there be ſome p t it wou ident th fang 
N ment, 21. if the party be ſo 8 him to the gaol; (e nſtant praci 4 J 
27. TR 1 rd his life to ſend _ Is, &c. (d) Yet co dit is (% fad undr 
4 He.. haza ſcous from rebels, &c. ſſenger; an c 
i elcous 3 meilenger; for 
4 5 E. 4. danger of a h rize a commitment to a n made-in order Vol. 
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Commitments, 609 


peace within their reſpective juriſdictions, may commit vagrants, and other criminals charged with ſmall 


: offences, either to the common gaol, or houſe of correction, as they Mall think proper. ] 

0 | 

18 And it is ſaid, that if a conſtable bring a felon to gaol, and the H. p. c. 

- gaoler refuſe to receive him, the town where he is conſtable ought 114. = He 
Go to keep him till the next gaol-delivery, | IE 


cape, 8. Dalt. c. 118. Bro. Faux Impriſonment, 25. 2 Hawk. P. C. c. 16. $9. 


If a perſon arreſted in one county for a crime done in it, H. p. c. 93. 


fy into another county, and be retaken there, he may be com- _ ©. us 
mitted by a juſtice of the firſt county to the gaol of ſuch county. 2 HwEk-. 


| ; P. C. c. 16. $$, 
fo | But by the better opinion, if he had before any arreſt fled into Dat. — 
;pon ſuch county, he muſt be committed to the gaol thereof by a juſ- way 92. 
and, tice of ſuch county. 4. b. 5. a. 13 E. 4. 8. Plow. 37. Keilw. 45. 2 Hawk. P. C. e. 8 
or | | | 
4 Alſo it ſeems to be laid down as a rule by ſome books, that Keilw. 48. 
ma- any offender may be committed to the gaol next to the place 22 «Sha 
ment | where he was taken, whether it lie in the ſame county or not. 2 fauk. 
and P. C. c. 16. F8. Alſo, it ſeems, that the. court of King's Bench are not reſtrained by the ſaid ſtatutes 
falſe but may commit to ſuch gaol as they ſhall think moſt convenient. | 
1 [By 23 Gro. 2. c. 26. /. 11. and 24 Geo. 2. c. 55. If an of- 
lender, againſt whom a warrant ſhall be iſſued by a juſtice of 
8 peace of one county, ſhall eſcape into another, he may be appre- 
* bended by having the warrant indorſed by any juſtice of the 
1 = county into which he ſhall ſo eſcape, and bailed in that county, 
2 it he be bailable ; if not, or he cannot there find bail, he ſhall 
— Sar back into the firſt county, and there committed or 
led. f 
__ As priſoners ought to be committed at firſt to the proper 2 Hawk. 
x 2 priſon, lo ought they not to be removed thence, except in ſome P. C. 1 
wt 1 ſpecial caſes; and to this purpoſe it is enacted by 31 Car. 2. 2.30% 
"I 5 cp. 2. «„ That if any ſubject of this realm ſhall be committed to 
in * * any priſon, or in cuſtody of any officer or officers whatſoever, 
les T for any criminal, or ſuppoſed criminal matter, that the ſaid 
es fot \ Perſon ſhall not be removed from the ſaid priſon and cuſtody 
a : * the cuſtody of any other officer or officers, unleſs it be by 
ae e Corpus, or ſome other legal writ; or where the priſoner 
e gal 1s delivered to the conſtable or other inferior officer, to carry 


a = priſoner to ſome common gaol ; or where any perſon 
: ; ent by order of any judge of aſſiſe, or juſtice of the peace, 
. any common work-houſe or houſe of correction; or where 
the priſoner is removed from one priſon or place to another 
g an the ſame county, in order to a trial or diſcharge by due 
: w_ of law ; or in caſe of ſudden fire, or infection, or other 
- a upon pain that he who makes out, ſigns, or counter- 
ls, or obeys or executes ſuch warrant, ſhall forfeit to the 
patty grieved one hundred pounds for the firſt offence, two 
andted pounds for the ſecond, &c.” | 
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57 : | | | ke⸗ 
(D) What is to be done previous to their Com- 
mitment. RY 
cal 
BY the 2 & 3 Ph. & M. cap. 10. it is enaCted, © That every 0 
« juſtice or juſtices, before whom any perfon ſhall be brought . 
& for manſlaughter or felony, or for ſuſpicion thereof, before he Pim 
<« or they ſhall commit or fend ſuch prifoner to ward, ſhall tale Come 
« the examination of fuch priſoner, and information of thoſe that why 
« bring him, of the fact, and circumſtances thereof, and the | 
c fame, or as much thereof as ſhall be materia to prove the 5 
« felony, fhall put in writing, within two days after the ſaid ei- Out « 
« amination; and the fame ſhall certiſy in ſuch manner and WW De. 
form, and at ſuch time, as they ſhould and ought to do, i 8 [nit 
«'fuch priſoner fo committed or ſent to ward had been bailed, or B. 
« Jet to mainprize, upon ſuch pain as in 1 & 2 Ph. & M, c. 11, era! 
« js limited and appointed for not taking or not certifying ſuch Were 
« examinations, &c.” And it is further enacted, „ That the make 
* ſajd juſtices ſhall have authority to bind all ſuch by recog- (dete 
cc njzance or obligation, as do declare any thing material to prove WM admit 
« the ſaid manflaughter or felony, to appear at the next general ii fon 5 

« gaol-delivery to be holden within the county, city, or town 
„ corporate, where the trial of the ſaid manſlaughter or felon} I 
& ſhall be, then and there to be given in evidence againſt te but t. 
« party; and that the ſaid juſtices ſhall. certify the faid bong. 
« taken before them, in like manner as they ought to certip en 
&« bonds mentioned in the ſaid former act, &&'s.” Fool, 

Hawk. A juſtice of the peace may detain a priſoner a reaſonable tim 
1 16. in order to examine him; and it is {@) faid that three days is1 "=o 
(a) Cro. ; reaſonable time for this purpoſe. Gat th 
Eliz. 829, 330. . 
: further 
(E) What ought to be the Form of the Commitment «, | 
N Want of 
2Inſt. 52. LIVERY commitment mult be in writing, and under the han ent, t 
. . m and feal, and {hew the authority of him that (6) made it e pert 
H. P. C. 94. the time and place, and, mult be directed to the keeper ol od: 4 
Hawk. iſor ; 
_ = 8 1 priſon. 1 ther irs 
& 13. 5 Burr. 2684. (6) It may be made either in the king's name, and on!y teſted by the Jule wrſe of or 
or in the juſtice's name. Dalt. C 125. 2 Park. p. C. c. 10. $14. Where a commitment Þ Ned. 51 
ecution muſt be to the ſheriff, and not to the gavier, wide 5 Mod. 23. 4* I, 
| | 5 
2 Hawk. It may command the gaoler to keep the party in ſafe and cl Mu 


P. C. £.16- cuſtody ; for this being what he is obliged to do (c) by l, It 6 


o , w_ 
85 Co, be no fault to command him ſo to do. | 
IO. 9 Co. 87. _—_ 118. Str. 3» . 4 do ls ; 
2 Hawk. It ought to ſet forth the crime with convenient (4) . 1 
P.C.c.16. whether the commitment be by the (e) privy counſel, - | Allo 2 


16. . | 8 DX 
a) H. p. C. Other authority; otherwite the officer (7) is not puniſhab. 0 


13 


reaſon of ſuch mittimus, for ſuffering the party to eſcape, and the 94. Dalt. 
court, before whom he is removed by habeas corpus, ought to diſ- © 125. 
charge or bail him; and this doth not only hold where (g) no pes $50 
cauſe at all is expreſſed in the commitment, but alſo where it is (e) 16 Car. 
5 ſo looſely ſet forth, that the court cannot adjudge whether it 3: e. 10. 


On 


every were a reaſonable ground of impriſonment. _— 
ought $79. $23 2 And. 298. cin. Roll. Rep. 134. Leon. 71. (F 2 Inſt. 391. H. P. C. 209. 


re he Palm. 5 50. (g) Cro. Car. 579. Palm. 558. 2 Hawk. P. C. c. 16. d 16. (+) As where one was 


committed for manifold contumacy to the high commiſſion court. Roll. Rep. 245. Or for refuling 


| take to anſwer before them, to certain articles. Roll. Rep. 220. 245. Or for inſolent behaviour, and 
ſe that words ſpoken at the couneil- table. Cro, Car. 133. 579. 2 Bulſt. 139, 140. | 


id the . i 5 : 
1 ü But a commitment for high treaſon or felony in general, with- 2 Inft. 52. 
Bae out expreſſing the particular ſpecies, hath been holden good. Cromp. 


| 237. b. 
Dal. c. 125. Sid. 783. And. 298. Keb. 305. Palm. 558. 2 Hawk, P. C. c. 16. § 16. Vide 
i Inſt, 50 1. cont, 


But now, ſince the habeas corpus act, it ſeems that ſuch a ge- 


er and 


do, 11 


iled, or : i 1 
. c. 11, era commitment is not good; and therefore where H. and B. pl. 9. The 
„ 1 8 G . * f RR. 1. 1 Kin V. 

ng ſuch were committed for aiding and abetting Sir Fames Montgomery to 8 


make his eſcape, who was committed by a warrant of a ſe- Row, Salle. 
cretary of ſtate for high treaſon; on a habeas corpus, they were 347. S. C. 


hat the 


recop- | trealc , ä 
4 pro admitted to bail; becauſe it did not appear what ſpecies of trea- R. - = 
even lon dir James was guilty of. 5 Mod. 78. 
or tow! | S. C. [but a commitment for treaſon generally is good. 2 Wilſ. 1 58.] 
r felog WW 1+ i; {afe to ſet forth that the party is charged upon oath; 2 Hawk. 


ainſt . but this is not neceſſary; for it hath been reſolved, that a com- P-C: c. 16. 
— Mats . "Be . . - » 17. 
id bon nitment for treaſon, or for ſuſpicion of it, without ſetting 8 


0 Cort forth any particular accuſation or ground of the ſuſpicion, is Ctomp. 233. 


good. N | 2 Inſt. 52, 
ple time 4 591. [Str. 2, 3. Vin. Abr. tit. Bail, H. a. p. 7. 2 Will. 158. 11 St. Tr. 304] 


days 18 3 


Lrery ſuch mi7timus ought to have a lawful concluſion, (a) viz, 2 Hawk. 
tat the party be ſafely kept till he be delivered by law, or by F- P c. 16. 
order of law, (5) or by due courſe of law, or that he be kept till W 
further (c) order, (which ſhall be intended of the order of law,) 52. 591. 


pr to the like effect; and if the party be committed only for ND . K. 
Nad | 728 - romp. 233. 
ant ot bail, it feems (d) to be a good concluſion of the commit- Palt. e. 124. 


ent, that he be kept till he find bail: but a commitment (e) till (5) That 


: | | 
he perſon who makes it ſhall take further order, ſeems not to be 5 


od: and it ſeems that the party, committed by ſuch or any words, «nit 


ter irregular mittimiie, may be bailed. Be be deli- 
. wvered by due 
Wy low, makes no nuliity in the mittimus of a juſtice of peace, for they are no more than the law ſays. 
0 * 51. (e) Lev. 230. c:rt, Cro. Car. 558. (d) 6 Mod. 73, 74. 2 Ld. Raym. 978. 3 Salk. 
4 I. 284. p. 12. 6 Mod. 73. Holt, 590. (e) 2 Init, 52. 591. Roll. Rep. 220. Lev, 230. 
. 579. cont. 3 Bulſt. 43, 49. Roll. Rep. 410. 


nitment 


P the han 
jade it, 2 
e per of 


by the jus 
rm Cmcut 1 


fe and ci q . : : - 
124, it nal A commitment of one for carrying goods without an univerſity Rex v. 
J Mace, (e until he gives ſecurity to carry no more, and to obſerve Barnes, 


. St . 2 
the ſtatutes of the univerſity,” is bad, 8 


mn ny 32 commitment generally to priſon, not ſpecifying what Rex v. 
a) ce n or directed to any particular gaoler. ] Smith, 
nfel, or : 2 cc. 934. 


| wm commitment grounded on an act of parliament ought to Cath. 462, 
dukormable to the method preſcribed by ſuch ſtatute z as 183. ad- 
1 where judged, and 
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2 difference 
taken be- 


| . i 1000 
return the court held inſufficient, the warrant being! 


Commitments. 


where the churchwardens of Northampton were committed on tl : 
43 Elia. cap. 2., and the warrant concluded in the common 


94 wt form, viz. until they be duly diſcharged according to law ; but the f 

ment as 2 ſtatute appointing 7hat the party ſhould there remain until he ſhould « 

3 12460 account, for want of ſuch concluſion they were diſcharged, e 

one is committed for a contumacy: [in the firſt caſe, the commitment muſt be until diſcharged accu. ( 

ing to law : in the laſt, until he comply. } pl 

[Bracey's So where one Bracey was committed by the commiſſioners of - 

5 7 _ bankrupts, for refuſing to anſwer, and they concluded their war. = 

vm. 90. rant, viz. until he conform himſelf to our authority, and be them 15 

S. C. 5Mod. delivered by due courſe of law: and upon the return of a haben of 

1 corpus he was diſcharged ; for the ſtatute only empowers them ty 10 

58. C. Hol- commit until he ſubmit himſelf to be by them examined. B, 
lingſhead's caſe, 1 Salk. 351. S. P. Rex v. Nathan, 2 Str. 880. S. P. Miller's caſe, 2 Bl, Re, 

381. 3Wilſ. 420. S. G.] | af 

0n 

Carth. 2911 80 where one Yaxley was committed by the Earl of Nottinglun, WW »! 

EEE ſecretary of flate, by virtue of the 35 Eliz. for refuſing to anſwe, to | 

whether he was a Teſuit, ſeminary, or a maſſing prieſt ; and e tha 

concluſion of the warrant was, there to remain until he ſball be fm any 

thence diſcharged by due courſe of law; whereas the words of tle ten; 

ſtatute are ſpecial, vis. until he ſhall anſaver unto the queſtion; he vi pre! 

diſcharged on being aſked theſe queſtions, and anſwering the juit 

openly and directly in the negative. | | oat 

Rex v. Hall, [So a commitment of a man as a rogue and vagabond und after 

1626. : 17 Geo. 2. c. 5. /. J., for running away and leaving his wife a poll 

+ children 7o be maintained by the pariſn, there to remain until : imm 

ſhall be diſcharged according to the laws and cuſtoms of th of a1 

realm, was holden to be bad, becauſe it did not contain a dim he u 

allegation that the wife and children were chargeable, and becaul : [1 

the commitment directed by the ſtatute is for a limited in 1g a 

whereas this was indeſinite.] nece! 

Baxter's Mr. Baxter being committed, by two juſtices of the pe mit; 

; _ Middleſex, to Clertenzueli priſon, was brought by habeas cpu if ſo, 

in C. 5. C. B., the gaoler returns that he keeps him by virtue of a vi A 

| rant from the juſtices of the peace, in theſe words: Wherw of un 

hath been proved unto us upon oath, that Richard Baxter, clert, cul 1 a 

taken upon him to preach in an unlawful aſſembly, conventicl, s hay 

meeting, under colour or pretence of exerciſe of religion, contrary 8 4 Wit; 

laws and flatutes of this realm, at Acton, where he now liveth La 

the ſaid county, not having ſubſcribed the oath by act of parliamen 4 pert 

that caſe appointed to be taten; and whereas wwe having tender | 4 = 

him the cath and declaration appointed to be taken by ſuch as ſhall of N 


againſt the ſaid flatute, which he has refuſed to take ; We the 
ſend you herewith the body of the ſaid Richard Baxter, frrift 4 
ing and commanding you, in his majęſtys name, to receive him fe 
Richard Baxter 179 his ni jefly's ſaid priſon, and him t-ere % 
keep fix months, without bail cor mainprize ; and heres, &c. 


. * . . . 104] 
throughout, Firſt, There is nothing in the warrant to _— 4 
the court on what ſtatute the juſtices proceeded, Second 


Commitments. 


nit they did proceed on the ſtatute 17 Car. 2., (which they muſt 
intend, if any,) yet the commitment is ill, for ſeveral reaſons. 


gn Firſt, It doth not appear that Baxter was guilty of any offence at 
ut the all againſt this acc. This law doth not forbid conventicles, nor 
Jeu enjoin the taking of any oath, nor ſubſcribing any declaration, 
(nay, there is no ſuch thing as a declaration in the act ;) the 
ms preaching at conventicles 1s only one of the deſcriptions that are 
there given of ſuch perſons as are not to come within five miles, 
ners of Ee, and the taking the oath is only allowed them as a remed 
cir war. o ſecure themſelves againſt the penalty of the law: the only of. 
be thenc fence then is, of perſons ſo deſcribed, to come within five miles 
a habe of a corporation, or the place where they have taken upon them 
themt to preach, Sc. Now it doth not appear by the warrant that Mr. 
Baxter did either of theſe; it is only ſaid that he took upon him 
2 Bl, Rey, to preach at Acton, where he now liveth 3 which laſt words are 
only the ſuggeſtions of the juſtices, and not any part of that 
ttinghan, which is proved unto them, upon oath ; as the crime intended 
„ anſwer WW to be puniſhed by law muſt be. Secondly, It doth not appear 
and the that he preached, c. ſince the act of oblivion, neither is there 
all be frin any other deſcription given of him to make him the perſon in- 
ds of tee ended to be reſtrained by the act; the time ſhould have been ex- 
n; he wa preſſed. "Thirdly, It is not ſaid who made the oath before the 


jultices; ſo that the priſoner can have no remedy in caſe the 


ing the 
I | oath were falſe. Fourthly, If his being at Acton were proved 


ond unde after, Sc., yet it doth not appear how long he continued there; 
1s Wiſe aul poſibly he might be ſent for before the juſtices, and committed 
n until immediately after his preaching, and then he could not be guilty 
ms of of any reficence puniſhable within this act: and for theſe reaſons 
ain a dine be was diſcharged. 

and þecaul [The legiſlature having given magiſtrates a power of examin- 


mated tin ng a pauper touching his ſettlement, it ſeemeth that they muſt 


the peace! mitting to priſon in caſe of his refuſal to anſwer their queſtions : 
vas corpus if ſo, a commitment, until he ſhall anſwer,” is good. 

ue of a vl A commitment under 9 Ges. c. 22. for ſetting fire to a parcel 
. WW hertt of unthreſhed corn, is bad, as not deſcribing any offence within 
r, clerk, ca Ne act, 50, is a commitment under the 7 Gez.-2. c. 21. “ for 
-onventict $ having with force and arms made an aſſault on the proſecutor 
ontrary b : with intent feloniouſly to ſteal, take, and carry away from the 
cap livelh 4 perſon, Oc.“ the words of this laſt act being that “ if any 
parliame® 4 perſon ſhall make an aſſault with an offenſive weapon, or by 
2 zender 4a laces ar in a forcible manner demand money, Sc. from any 
as ſhall ff 48 er perſon, with a felonious intent to rob ſuch perſon, he 
, aye the all be guilty of felony.” ] 2 

ritt © 
ve Fim 14 
; there /e 
oof, &c. 

being „. 


nt to Cent) 
Secondly: 5 


neceſſarily have as incidental to ſuch power, a power of com- 


Rex v. ſack. 
ſon, 1 Term 


Rep. 653. 


Rex v. Judd, 
2 Term Rep. 
255, 

Rex v. 
Remnant, 

5; Verm Rep. 
169. 
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And by the 


ſtatute of 27 
Geo 2. c. 3. 
When any 
perſon not 
having 
goods or 
money in 
the county 
where he is 
taken, ſufit- 
cient to bear 
the charges 
of himſelf 
and of thoſe 
who conyey 
him, is 
committed 
to gacl, or 
the houſe 
of correc- 
tion, by 
warrant 
from a juſ- 
tice, then on 
application 
by the con- 
ſtable, or 
other o. 
cer, who 
conveyed - 
him, to any 
juſtice for 
ſuch county 
or place, 
[ſuch juſ- 
tice ] ſhall 
upon oath 
examine in- 
to and aſ- 
certain the 
reaſonable 
expences, 
and ſhall. 
without fee, 
by his war- 
rant, order 
the treaſurer 
to pay the 
ſame ; but 
in M;4lc- 
fex the ſame 
ſhall be paid 
by the over- 
leers of the 
poor. 


Commitments, 


(F) At whoſe Charges they are to be ſent to Priſon, 
BY the 3 Fac, 1. cap. 10. it is enacted, “ That every perſon 


« and perſons that ſhall be committed to the common or 
ce uſual gaol, within any county or liberty within this realm, by 
« any juſtice or juſtices of the peace, for any offence or mii 


« demeſnour, having means or ability thereunto, ſhall bear their 


« own reafonable charges for ſo conveying or ſending them to 
ce the ſaid gaol; and the charges alſo of ſuch as ſhall be appointed 
cc to guard them to ſuch gaal, and ſhall fo guard them thither: 
ce and if any ſuch perſon or perſons, ſo to be committed, ſhall 
« refuſe, at the time of their commitment and ſending to the 
ce ſaid gaol, to defray the ſaid charges, or ſhall not then pay ot 
ec bear the fame, that then ſuch juſtice or juſtices of the peace 
&« ſhall and may, by writing under his or their hand and ſeal, or 
“hands and ſeals, give warrant to the conſtable or conſtables of 
c the hundred, or conſtable or tithingman of the tithing or town- 
& thip where ſuch perſon or perſons ſhall be dwelling and inha- 
&« biting, or from whence he or they ſhall be committed, ot 


c where hs or they ſhall have any goods within the county or l. 


ee berty, to ſell ſuch and ſo much of the goods and chattels of the 
e faid perfon, as by the diſcretion of the ſaid juſtice or juſtices of 
the peace, thall ſatisfy and pay the charges of ſuch his or their 
& conveying or ſending to the ſaid gaol ; the appraiſement to be 
% made by four of the honeſt inhabitants of the pariſh or tithing 
«© where {uch goods or chattels {hall remain and be; and the 
ce gyerplus of the money which ſhall be made thereof, to be del 
e vered to the party to whom the ſaid goods ſhall belong." 
And it is further enacted, * That if the faid perſons ſhall nit 
ce have, or be known to have any goods or chattels which may b 
« ſold for the purpoſe aforeſaid, within the county or liberty, a 
ce indifferent aſſeſſment ſhall be made by the conſtables and 
& churchwardens, and two or three other honeſt inhabitants d 


ce the pariſh or tithing where ſuch offenders ſhall be taken or 4. 


ce prehended, the ſaid taxation being allowed under the hand dl 
one or more jullice or juſtices of the peace, if there be ſuc 
« conſtabies or churchwardens there inhabiting z and in defaut 
« of them, by four of the principal inhabitants of the ſaid pariſh 
& townſhip, or tithing, where ſuch offender ſhall be taken or 4. 
« prehended; and if any ſo aſſeſſed ſhall refuſe to pay then ſa 
« taxation, then the juſtice or juſtices of the peace, by whom i! 
ce ſaid offenders {hall be committed to priſon, or any juſtice of 5 
& peace near adjoining, ſhall and may give warrant as aforeſi 
ce to the conſtable, tithingman, or other officer, there to diſtralt 


e the goods of any fo aſſeſſed, which ſhall refuſe to pay the be 
and to ſell the ſame; and that ſuch perſon or perſons ſo al 


cc thorized, ſhall have full power ſo to diſtrain; and by appral 
6 ment of four ſubſtantial inhabitants of the ſaid place, to ſel 


| erſon 10 
* {uthcent quantity of the goods and chattels of br 


« 


4 


Commitments, 
« refuſing, for the levying of the ſaid taxation; and if any over- 
« plus of the money come by the ſale thereof, the ſame ta be de- 


ſon, « jivexed to the oẽ ner.“ 


perſon | | 

94 . (G) To what Court the Commitment is to be 
) | . 

« nal certified. 

IT their 


: pY the 3 H. 7. cap. 3. it is enacted, © That every ſheriff, 
em to « bailiff of franchiſe, and every other perſon, having autho- 


on " «.rity or power of keeping of gaol, or of priſoners for felony, do 
f * « certify the names of every ſuch priſoner in their keeping, and 
, n « of every priſoner to them committed for any ſuch cauſe, at the 
OY « next general gaol-delivery, in every county or franchiſe where 
nt any ſuch gaol ſhall be, there to be calendered before. the juſ- 
ph aps « tices of the deliverance of the ſame gaol, whereby they may, as 
r. bat « well for the king as for the party, proceed to make deliver- 
Wee © ance of ſuch priſoners according to law, on pain to forfeit to 
1 ie the king, for every default there recorded, one hundred ſhil- 
itted, ot ales - 

ity +: | 

1s of the | a 

a ) By what Means the Party may be diſcharged 

; Or bl from ſuch Commitment. 

nt to be 8 

or tithing 4 Perſon legally committed for a crime, certainly appearing to 
and the ** haye been done by ſome one or other, cannot be lawfull 

o be del. diſcharged by any other but by the king, till he be acquitted 
1 en his trial, or have an ignerami found by the grand jury, or 
{hail not none to proſecute him on a proclamation for that purpoſe, by the 

ch may be juſtices of gaol-delivery. 


iberty, al 
ables and 
birants dl 
ten OT 4. 


but if a perſon be committed on a bare ſuſpicion, without any 
appeal or indictment for a ſuppoſed crime, where afterwards it 
appears that there was none; as for the murder of a perſon 
thought to be dead, who afterwards is found to be alive, it hath 
been holden that he may be ſafely diſmiſſed, without any farther 


| h * . 

e be ſue proceeding z for that he who ſuffers him to eſcape, is properly 
in _ punihable only as an acceſſary, where there can be no principal; 

laid pur and it would be hard to puniſh one for a contempt founded on 

my Or * ! ſpicion appearing in ſo unconteſted a manner to be ground- 
their als ls. . a . 

whom the 


{tice of tx 
is aforeſa 
to diſirall 
y the {amt 
ſons {0 A 
by appraik 
e, to ſel! 3 
e perſon u 
« refulaß 


Org 


Vide title 
Habeas Cer- 
Put. 


Keilw, 34. 
3 Inſt, 209, 
210. 
H.P.C. 94. 
2 Hawk. 
P. C. e. 16. 
§ 22. 


Keilw. 

H. P. 8 
109, 110. 
114 

2 Hawk. 


P. C. c. 16. 
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Common. 


105. 37: 2. OMMON is a right or privilege which one or more pen 
He 0 ſons claim to take or uſe in ſome part or portion of that 


( And Which another man's lands, waters, woods, Oc. naturally pro. 
therefore, if duce, without having an (a) abſolute property in ſuch lands, 
nee waters, woods, c. It is called an incorporeal right, which lies 
common in in grant, as originally commencing on ſome agreement between 
another lords and tenants, for ſome valuable purpoſes, which, by age 
po Gl being formed into a preſcription, continues good, although there 
it to A. re- be no deed or inſtrument in writing that proves the original con- 


ſerving rent, tract or agreement. 
if the rent 


be behind, I cannot diſtrain the beaſts of A., becauſe the right of common, which every man hath, 
runs through the whole common; and I cannot ſay that any particular part of the common is max 
mine than another. Co. Lit. 47. a. 142. a. 2 Roll. Abr. 446. | 


(A) Of the ſeveral Kinds of Common : And herein, 
1. Of Common Appendant. | 
2. Of Common Appurtenant. 
3- Of Common in Groſs. 
4. Of Common pur Cauſe de Vicinage. 


B) Of the Intereſt of him who is Owner of the gol, 
(C) Of the Commoner's Intereſt in the Soil: And 
herein of the Remedies the Law gives him, 


1. Againſt the Lord or Owner of the Soil. 
2. Againſt the other Commoners: And herein of Admet 


ſurement. 


2. Againſt Strangers, 


(D) Of Approvement and Incloſure. 
{E) Of Apportionment and Extinguiſhment, 


(A) Of the ſeveral Kinds of Common. 


(5) Of the E general diviſion of common, according to ſome n 
this 0d into, 1ſt, Common of paſture, which is a right or liberty 6 
of common, One or more have to feed or fogdsr their beaſt or cattle in ano» 


and that it man's lands; 2dly, (5 Common of turbary, or a liberty of cuttins 
Ean only be 85 Ps 0 7 9 | | ! turits 


Common, 617 


turves in another's ſand or ſoil; 3dly. (a) Common of piſcary, or appendant 
2 right and liberty of taking fith in another's fiſh-pond, pool, ene 
or river; athly, Common of eftovers, which is a right of taking 32 3 Or 
trees or loppings, ſhrub, underwood in another's woods, cop- preſcribing 


pices, Sc.; and 5thly, (5) A liberty, which in ſome manors the fer it, vide 


0 . . Lev. 231. 
tenants have of digging and taking ſand, gravel, ſtone, &c. in the Sid. 3 — 
| 's ſoil. | | h 2 Keb. 290. 
ang : | that an aſſiſe 
1 les of it. 8 Co. 48. That by a grant of a houſe cum pertinentüs, common of turbary paſſes, wide 
that Cro. Jac. 179, 180. 3 Lev. 165. Vide Lev. 231. Sid. 354. (a) That a man may preſcribe to 
pro- have ſeparalem piſcariam, and exclude the owner of the ſoil wholly from fiſhing ; for he has ſtill the 
d | protit of the ſoil and the water, &c. Co. Lit. 122. 8 Co. 98, Vent. 391. Sand. 251, 2 Sand. 
** 226, How it muſt be preſcribed for, vide Hard. 407. (5) For this vide Co. Lit. 41. b. 
jez | Z | | 
ween But the word common is uſually underſtood of common of paſ- Co. Litt. 
y age ture, of which there are four (c) kinds; firſt, Common appendant ; _ M 
. 3 augn. 
there ſecondly, Common appurtenant ; thirdly, Common in groſs ; fourthly, (0 Ker 6ock 
1] con- Common pur cauſe de vicinage; and therefore, in the cont 
ty of Nor- 
$ fuk, which is a fort of common pur cauſe de vicinage; and the commencement thereof, wide 7 Co. 3. 
an hath, 
1 is mon 


1. Of Common Appendant. 


Common appendant of common right belongs to arable land Co. Lit. 123. 
for beaſts that ſerve for maintenance of the plough; as horſes * 26 H.8- 
and oxen to plough the land, kine and ſheep to compeſter it; and 4 (CL 
tor ſuch common there is (4) no need to preſcribe *. 


ſaid to have 
out of mind. 4 Co. 37. Roll. Abr. 401. 


been time 
Cro. Car. 542. muſt be appendant time out of mind. 
Keilw, 129. b. Roll. Abr. 396. 
J Afl. 9. Fitz. Aſſiſe, 134. Roll. Abr. 396. 


Fitz. Iſſue, 143. and cannot be created at this day. 26 Hf. 8. 4. 
* Qu. de bec, For Lord Coke, in his commentary on the ſame ſection, ante 121. b., ſays, « Ap. 
pendants are ever by preſcription.” [ But this may be reconciled : for, an appendancy cannot be without 


preſcription, the former always implies the latter; and, therefore, if one pleads common appendant, 


E Sol, it is unneceſſary to add the uſual form of preſcribing. Hargrave's note, 2 Co. Lit. 122. a.] 


: And 


As the lords of ſeveral manors, in which there were great 4 Co. 37. 
„ 


waltes, uſed to portion out ſome, parts of the arable lands to their 2 Inſt. 86. 
tenants, which they were to till and plough, and were to hold in 
nature of ſocage it was neceſſary, in ſupport 'of tillage, which 
hath always been greatly favoured in the law, that the cattle 
employed in this ſervice ſhould have food and provender in ſome 
other parts of the manor z and this was uſually aſſigned them in 
ſuch waſtes as were leaſt fitted for improvement or cultivation. 
Hence it is, that if before the ſtatute of quia emptores terrarum, Roll. Abr. 
the lord of the manor had made a feoffment of parcel of the ma- 396. 4 Co. 


nor, to hold of him; the feoffee, as incident to the grant, ſhould 37 7 wits 


; 2 Inſt. 86, 
Vc common in the waſtes of the lord. 2 8. P. 

5 This kind of common is regularly appendant (e) only to arable 47 H. 6. 34. 
and; yet it may be claimed by that name as appendant to a ma- 26H.8. 4.4. 


; Co. 37. a. 
nor, farm, a plough-land, or a carve of land, though it may Matt, = 
conan paſture, meadow, and wood]; for it ſhall be preſumed to Roll. Abr. 
dare been all originally arable land, though afterwards converted 386. 
to meado aſture, S | | 3 
255 W, paſture, Sc. | 298, 

8 86. 474. (e) It cannot be appendant to land which is approved within time of memory out 
n ot the lord, 5 Aſſ. 2» Bro. Common, 16. S. C. Bio. Aſſ. 116. S. C. Roll. Abr. 397. 
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© py - Common, 


(a) 37 H. 6. (a) It can only be for ſuch cattle as are neceſſary in tillage, 
— POE as oxen and horſes to plough the land, and cows and ſheep to 
Abr. 30). Compelter it; (5) and therefore a preſcription to have common 
Co. Lit. appendant for all manner of cattle is not good, becauſe it com- 
(471 4H, 6. Prehends goats, geeſe, and ſuch like, which is more properly 
6. b. Bro. common appurtenant, | 

Common, 13. S. C. 37 H. 6. 34. S. C. Roll. Abr. 397. S. C. Old N. B. 26. - 25 Af. 8. 


i Common appendant may by uſage be limited to any certain 
27. 34. number of cattle. | 
Roll. Abr. 399. S. C. 


17 E. 3.34. A man may have common appendant for thirty cattle in one 


wet Roll. place, and to the ſame land common appendant alſo in another 
5. C. place, for part of his ſaid cattle, and ſo may take it where be 
_ pleaics, | 


27 E. 3-36. Common appendant (c) may be through all the year, ſaving at 
. 2 a certain time, in which the lord uſeth it. 
* . . * 

{c) May be on condition or limitation; as gzaraiu he pays ſo much, fo zamdiu as he ſhall be living 
i ſuch a houſe to which the common is appendant. . 37 H. 6. 34. Fitz. Treſpaſs, 8 5. S. C. Br, 
Common, 13. 8. Co Roll. Abr. 397. 8. Gs 


17 E. 3 26. (d) So it may be to common in the meadow, after the hay 


34+ Roll. carried off, till Candlemas. 
Abr. 397 · 


(4) So to common in the paſture, from the feaſt of St. Auguſtin till All Saints. 17 E. 7. 26. 34. Roll 
Abr. 397. S. C.- So it may be to common two years after the corn cut and carried away, till it is re. 


ſown, and every third year per tetum annum. 22 All, 42. Roll. Abr. 397. S. C. Sand. 343. S. P. 
Hide peſt, letter (C). 


Salk. 169. If an inhabitant of one pariſh hath common appendant in cer- 
8 tain waſte grounds which lie in another pariſh, he ſhall be a. 
ſefled, and pay taxes in that pariſh where his farm lies, and not 
in that in which he hath common; for the common is only inc- 
dent to it, and will paſs by a grant of the farm and is therefore 


to be conſidered as part of the farm, and the farm to be taxed 
the higher. : 


2. Of Common Appurtenant. 


Co. Lit. 122. Common appurtenant can only be claimed by (e) preſcription, | 


45 „ie and is a right of commonage for beaſts, not (7) only commot 


claimed by able, (g) as horſes, oxen, cows, and ſheep, but likewiſe tot 
e beaſts not commonable, as ſwine, goats, and geeſe. 

well as by 5 | | 

preſcription. Sachervili v. Porter, Cro. Car. 482. F. N. B. 180. N.] (F) A man may preſerit 
do have it for all manner of cattle. 15 E. 4. 33. Roll. Abr. 402. S. C. (2) Theſe are comm 
able, and called magna averia, for which wide Cro. Jac. 580. 2 Roh. Rep. 173. Sand. 77 7 
lord licence a ſtranger ad eg averia into the common, this ſhall be intended of commonadie ca f 
only, and not of hogs. 2 Mod. 7. Fer North, Ch. J.— But if the licence be for a particular time, i 
otherwiſe. 2 Mod. 7. pcr North. f 8 


25 F. z. zz.. He that claims common by force of a preſcription, ny 
1 inhabitant (/) of a town, ſhall have no other cattle to 2 
14% Com. there, but what are (i) levant and couchant within the 12 
mon cannot town. | | 

be claimed ; 1 10 
by xeaſon of inhabitancy in an ancient meſſuage in a vill. Gateward's cafe, 6 Co. 60. Ong 5 
8. C. Hob. 86. S. C. cited.] (i) What cattle ſhall be faid levant and couchant, vie * 


Common. 619 


where, it is ſaid, that by Coke Ch. Juſt. ſo many cattle as the land, to which the common is appurte= 


er nant, may maintain in the winter, ſo many ſhall be ſaid levant and couchant. Vide Vent. 54. And 
to ſo many beaſts may be faid levant and couchant upon a houſe as may be tied there, and are uſually to be 
on maintained in the houſe. 2 Brownl. 101. But per Vaugh. 253. Cattle cannot be levant on a meſ- 
fuage only; {and ſee acc. Scholes v. Hargreaves, 5 Term Rep. 46.] Yet in Salk. 269. pl. 2., pre- 
Ms (cciption to have common for all beaſts levant and couchant, as appendant to a cottage, is good; for a 
rly dottage contains a curtilage at leaſt ; and there is no difference between a meſſuage and curtilage as to 
this. Alſo a cottage, by flatute, ought to have four acres of land. 6 Mod. 114. S. C. 11 Mode 
53+ ple 29+ 72» pl. 3. 12 Mod. 35. Ld. Raym. 726. And Holt, Ch. Juſt. ſaid, that he remem- 
bered the trial of an iſſue, where it was ruled by Hale, Ch. Juſt. that foddering cattle in the yard was 
: ſufficient evidence of levancy and couchancy. Saik. 169. pl. 2. 6 Mod. 115. S. P. 2 Ld. Raym. 
tan 1015. {See Mr. J. Buller's obſervation on theſe caſes, 5 Term Rep. 49. ] 
If a man claims common, by preſcription, for all manner of Roll. Abr. 
one commonable cattle in the land of another, as belonging to a 72 - 
ther tenement, this is a void preſcription; (a) becauſe he doth not 3 
te he fay that it is for cattle levant and couchant upon the land to a general 
which he claims it to be appurtenant; for a man cannot have 3 
3 . ut i 
ng at common /ans number appurtenant to land; and when he claims fler ped 


after ver. 
the common for all cattle commonable, and doth not ſay for dict. 


cattle levant and couchant upon the tenement, this ſhall be in- Theadie 

> . and Miller, 
tended common /azs number, according to the words; (6) for 
there is not any thing to limit it, when it doth not ſay for cattle Sid. 313, 


levant and couchant. | 2 

2 Keb. 108, 
1:0, Mellor and Spateman. Sand. 346. 2 Mod. 6, 7. 12 Mod. 249.: and vide 3 Mod. 162. 
Co. Ent. 656, Poph. 201. Vent. 164, 165.; and fo Sand. 227. adjudged. 1 Mod. 75. Cro, 


e living 
„ Bro, 


ie hay 


4+ Roll Jac, 44. (J) But if a man preſcribes for common for a certain number of cattle, as belonging to cer. 
11 it is te» tain land, he need not ſay levant and couchant. 2 Mod. 185. Vide the diverſity adj udged, and Roll. 
43. 8. P. Abr. 401. Vent. 163. I Mod. 75. Cro. Jag. 27. | 

in cer- It ſeems agreed, that if a man has a grant of common for 22 Af. pl. 
| be u. a (c) certain number of beaſts, that the commoner may take the = 45 E. 
and no vcalts of a {tranger, and put them upon the common, ſo that it 11 H. 6. 
ly inc- exceed not the number, 26. b. 
herefore DNS | | Vide Cro. 

| Jace 15. 575. (c) Secus of common ſans number. Roll. Abr. 402. But he that claims the ſole 
be taxed pature of land may licence a ſtranger to put in his beaſt, à Sand. 327. 


Alſo in caſe of a common appurtenant, it is ſaid, that where Jones, 475. 
the number of the beaſts to be commoned is certain, the com- Cro. Car. 


ſcription moner may grant over the commonage of part, and reſerve the #3* 
ommai eſt to himſelf, | | 
ewiſe id It is clear, that if a commoner borrows cattle to manure his 22 Aff. 84. 


' : 
. he may uſe the common with them; for by the borrowing Rell Abr. 
5 248 à ſpeei Tty in thei 96. 402. 
nay pe was a ſpecial property in them. 8. C. F. N. B. 180. b. Skin. 111. N 8 
are comma | 
lf u 
227. 
3 cattt 
ular ume, 1 


3. Of Common in Grofs, 


This is a right of commonage which muſt be claimed by deed co. Lit. 12a. 
or preſcription, and hath no relation to any land belonging to a. 6 
ue commoner ; it may be for a certain number of cattle, or /ans 2 — 


wn be ſaid 
er, common in groſs, vide Roll. Abr. 402. 


ion, 286 1 
o comma 


n the fam ” that hath common in groſs for a (d) certain number of 1 H. 6. 22. 
ale, may put in the cattle of a ſtranger, and uſe the common b. Roll. 
| with them. | Abr. 402. 
Ciro. 1180 5 a C. 
5 105 Py (6) So may he who hath common ſans number in groſs. 11 H. 6, 22. b. Roll. Abr. 402. S. C. 
ade | 
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620 Common. 


9. 4.39: Common appendant cannot be made common in groſs, for that 
cp oh is for cattle levant upon the land, to which, &c., and therefore it 
401. S. C. cannot be ſevered without extinguiſſiment. | | 


Cro. Car. 542. 8 P. . 
Roll. Abr. So common appurtenant for cattle levant and couchant upon 


| 492+ Cros the land, cannot be made in groſs. | 


ac. 1 f. S. C. 
ut though it cannot by grant be ſevered from the ſoil, yet common appurtenant for a certain number 
of beaſts may be granted over, per Cur. 


Roll. Abr. If A., and all thoſe whoſe eſtate he hath in the manor of D., 
=; Hogg have had time out of mind a fold-courſe, G. common of paſture 
433. 0 c. for any number of ſheep, not exceeding 300, in a certain field, 
adjudged, as appurtenant to the ſaid manor, he may grant over this fold. 
466; e courſe to another, and ſo make it in groſs ; becauſe the common 
granted over is for a certain number, and by the preſcription the ſheep are not 
with par- to be levant and couchant upon the manor, but it is a common 
e Lang for ſo many ſheep appurtenant to the manor, which may be 
Jones, 375, ſevered from the manor as well as an advowſon, without any 
S, C. ad- prejudice to the owner of the land where the common is to be 


taken, . 
4. Of Common pur Cauſe de Vicinage. 


Co. Lit. 122. Common pur cauſe de vicinage is but an excuſe of treſpaſs, and 
b 122 no man can put his beaſts into the land in which he hath ſuch 
y ſuch in. , | 8 
glofure the common, but they muſt eſcape thither themſelves, and either of 


common is the parties that have ſuch neighbouring grounds (a) may inclok 
2 None againſt the other. | | 


Abr. 399. S. P. 


Roll. Abr. But if there be common pur cauſe de vicinage between two ma- 
399 nors, and the lord of one manor incloſe, yet he ſhall not bind a 
| copyholder of the ſame manor, but that he may have common 
pur cauſe de vicinage as he had before. | 
* 80 d. If there be common pur cauſe de vicinage between the towns 
er G Of A. and B., and A. have 50 acres of common, and B. 100 
acres of common, the inhabitants of A. cannot put more cat 
tle into their common than the 50 acres will depaſture, with- 
out any regard to the common of B.; for the original cauſe of 
this common was not the profit of either town, but to prevent 
ſuits in open countries for reciprocal eſcapes from one field into 
the other. | | 
2. Bulf. If there are two manors in one vill, the tenants of each my 
1 intercommon; and this is likewiſe called common pur cauſe dt 
| vicinage. | 
Roll. Abr. Every common pur cauſe de vicinage is common appendant; and 
.. % therefore a man need not preſcribe in a common pur cauſe i 
Poph. 201. vicinage; but it is ſufficient to ſay, that he and all thoſe whole 


4K 788 eſtate, c. have uſed to intercommon cauſa vicinagii. 


0 Hh bs 4a s 


Common, — 1 


that | | , 
e it IT . . 
8) Of the Intereſt of him who is Owner of the Soil. 
pon THE lord of the ſoil hath ſuch an intereſt therein, that it ſeems Co. Lit. 
agreed, that a cuſtom or preſcription (a) totally to exclude _— 
Wa him from all manner of profit is void, as unreaſonable and againſt 605 3 
law. | | | | owner of the 
| ſoil grantsto 
fD 2nother common ſans number there, yet the grantfe cannot uſe the common with ſo many cattle that 
a the grantor ſhall not have ſufficient common for his cattle. 12 H. 8. 2 Roll. Abr. 396. 399. 
ſture Bridg. 5. Roll. Rep. 365. Sand. 245. S. P. admitted.—But where the lord ſhall, by preſcription, be 
field, reltrained to a certain number, wide 2 Roll. Abr. 207. pl. 24 5 
fold- | | | 
mmon But one may preſcribe or allege a cuſtom to have folam vgſturam Co. Lit. 
re not terre from ſuch a day to ſuch a day, and exclude the owner of 2 £25 
mmon the ſoil. | ——_ to 
ay be | have ſ:paralers paſturam, and exclude the owner of the ſoil from feeding there. Co. Lit. 122. a. 
ut any | | | | 0 os 
to be Alſo it ſeems by the better opinion, that a preſcription for /. [North v. 
& /eporal, paſtur. at all times, ſo as to exclude the lord from feed- e 
ing there, is good; for this does not exclude the lord of all the —— 8. 2 
profits, for he ſhall have the mines, trees, c. and is not like a Potter v. 
{s, and preſcription for the whole common to exclude the lord, ſor that ee, ; 
th ſuch : 15 repugnant. N ö - 1 N of 
ither of 450. S. C. 1 Lev. 268. S. C. Hopkins v. Robinſon, 1 Mod. 74. 2 Lev. 2. 8. C. 2 Keb. 757 
s 757 
 incloſe t42, 1 Ventr. 123. 163. S. C. Pollex. 13. S. C.] | | : 
| The lord without preſcription cannot agiſt the cattle of a ſtranger 30 E. 3:27. 
in the common. ED | Roll. Abr. 
Wo Me : . « . | . 396. 
bind But he may (5) licence a ſtranger to put in his cattle, if he 2 Mod. 6, 7. 
mon leaves ſufficient common for the commoners. | & wide 
co . 2 Mod. 275. 
And if the lord licence a ſtranger ad pcnend. averia into the common, this ſhall be intended of 
je town commonable cattle only, and not of hogs 3 but if the licence be for a particular time, it is otherwiſe. 
| R. 300 2 Mod. 7. Per North, that ſuch licence muſt be by deed. 2 Lev. 2. | 
In | . * . | - : 
10re 2 | If the lord alien in fee the ſoil where the common is taken, 18 Aff 56. 
re, f ſaving his power of paſture, as lord, he ſhall have common there 2 + 
cau a5. 3 lord; aliter without any ſaving; but the alienee of the ſoil may Roll. Aut 
1 1 5 depaſture it, as the lord had done before. 396. 
e If A. grant common to B. in a certain place, A. cannot after- Cro. Jac. 
wards erect a rick there; for by the grant the cattle of B. are to 71. Tamer 
each may . . . and Grant. 
1 range over the whole place without reſtraint; and it ſhall not be ye. 201. 
r Ca in the power of A. to defeat his own grant. ee, 
: | : a : Judged. 
1dant; and [The right of commoners in a common may be ſubſeryient to Bateſon v. 
ur cauſe the right of the lord in the ſoil; ſo that the lord may dig clay- Cn» 


\oſe whlt pits there, or impower others to do ſo, without leaving ſufficient A. 
erbage in the common, if ſuch a right can be proved to have 
cen always exerciſed by him. | ND 

So, he may with the conſent of the homage, grant part of the Folkard v. 


foil of the common for building, if he hath immemorially exer- Hemmett, 
eiſed ſuch x; 1 Sittings aſ- 
a rights ter Eafter Term, 1776, C. B. 5 Term Rep. 417. n. 


So, 
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622 Common, 

Clarkſon v. 80, a cuſtom, that the owners of ancient meſſuages, c. within 

Woodhouſe, a manor have had aſſigned to them by the moſs-reeve certain 

$ Term . . | 

Rep. 412. Portions of the common to be holden by them in ſeveralty for 

Ne digging turves, &c. called moſs dales, and have incloſed and a 
proved ſuch moſs dales, (after clearing them of turves,) and holden 
them ſo incloſed in ſeveralty, diſcharged from all right of common, 
is good.] 


| | oj : . . ( 
(C) Of the Commoner's Intereſt in the Soil: And 
herein of the Remedies the Law gives him, 
b 
fa) For the A Commoner hath only a (a) ſpecial and limited intereſt in the 5 
Intereſt _ © > ſoil; but yet he ſhall have ſuch (5) remedies as are commen- 
e ning ſurate to his right, and therefore may diſtrain beaſts damage-fea- 5 
and the ge- ſant, bring an action on the caſe, Sc. but not being abſolute 5 
nerat carn- Owner of the ſoil, he cannot (c) bring a general action of treſpaſs 6 
715 Bridg. for a treſpaſs done upon the common. i 
10, 11. Godb. 123, 124. 2 Leon. 201, 292. S. C. (5) Where he may maintain an aſſiſe, and 1% 
what ſhall be a ſufficient ſeiſin for that purpoſe. Roll. Abr. 404. (e) 4 Mod. 187. Carth. 285, wg 
Skin. 432. 2 Salk. 637. admitted. ꝙ Co. 513. b. U 
| | © | | to 
12 H. 8. 2. A commoner cannot regularly do any thing on the foil which 20 
2 15, tends to the melioration or improvement of the common, as fe 
cutting down buſhes, fern, c. by 
Roll. Abr. Therefore if a common every year in a flood is ſurrounded with mi 
2 Boldt. 116. Water, yet the commoner (4) cannot (e) make a (7) trench in the the 
8. P. ſoil to avoid the water; becauſe he has nothing to do with the ſol} col 
2 5g 52. but only to take the graſs with the mouth of his cattle, | Par 
„ F. ; ac 
(d) So the commoner cannot cut buſhes, fern, Sc. Which impair the common, Pridg. ro, unleſs Ma 
it be by ſpecial preſcription. Godb. 182. (e) Unleſs by ſpecial cuſtom. (F) For if he makes 500 
any thing de novo in the land, he is a treſpaſſer; but may amend and reform a thing abuſed; and 
therefore, if the land be full of mole-hills, he may dig them down. Brownl. 228. So if there de ( 
Holes dug in the common to the damage of the land, the commoner may put again, the earth dug, int 2nd 
its place. Brownl. 228. Alſo a commoner may ſcour a trench, as has been uſed to be done um of ; 
aut of mind, and as is done in the moors of Somerſet, Sid. 251. 15 
Lit. Rep. Every commoner may (g) break the common if it be incloſed, 257, 
| Joh vide and although he does not put his cattle in at the time, yet lis ＋ 
9 . 3 . ' 
vans 406. right of commonage ſhall excuſe him from being a treſpaſſer. . hs 
(g) Where he may make one or more gaps to put in his cattle, if the common be . ” 8. c. 
Goldf. 117. 2 Inſt. 88.— May throw down the hedges. 2 Mod 65, 66. Brownl. 228.—1 777. 
makes a pond in the common, the commoners may let the water out. Brown. 228. ug 
10. 
5 . 3 (6) F 
2Leon. 20, If a tenant of the freehold ploughs it, and ſows it with . Yor 
03. the commoner may put in his cattle, and therewith eat Falz. 
growing upon the land: ſo, if he lets his corn lie in the fie 4 % A 
yond the uſual time, the other commoners may notwithſtanonp 
put in their beaſts. „wiel and WY 7! 
But for the better underſtanding of the commoner's net = 
intereſt in the common, and of his remedies when his right! al 
fringed, it may be neceſſary more particularly to conſider, for 2a, 


1. Vun 


© Common. 623 
1, What Remedies he has againſt the Lord or Owner of the 
Soil. 8 


taint 4 . ; . PR 
for If a commoner find conies on the ſoil ſpoiling the graſs, he can- 1 Burr. 266. 
ap- not deſtroy or drive them off, nor, conſequently, can he deſtroy the 2 Wilf. 51. 
burrows, which is, in effect, deftroying the conies ; but to the Noll. Abr. 
Iden I &. 8 : : : ” 405. pl. 2. 
non law the commoner mult reſort for his remedy, if he is aggrieved. Cry. Eliz. 
ö | 876. Cra. Jac. 195. 229. 
It is (a) a general rule, that a commoner cannot diſtrain or (a) For 
chaſe out the cattle of the lord or tertenant, damage-feaſant; and Which vide 
Ai: a 8 8 2 Leon. 203. 
And (5) that if the lord furcharges the common, the (c) proper remedy ye, 104. 
is an action on the caſe. | 129. Cro. 
Jac. 208. 
brownl. 187. Godb. 182. () That the commoner may have an aQion on the caſe, F. N. B. 128. 
: 9 Co. 112.—And how ſueh action is to be laid. Lutw, 107. (c) And therefore there can be no relief 
in the in equity where the lord ſurcharges, 2 Vern. 116, * See the next caſe, 
amen- | If there is a cuſtom, that a cloſe ought to lie freſh and hained Roll. Abr. 
re-Fea- every ſecond year till Zady-day after the corn cut and carried away; 4057 __ 
ſolute and J. S. hath uſed time out of mind to have common in the White, ad. 
reſpals faid cloſe after Lady-day, till it is ſowed again with corn, for his judged, 
cattle levant and couchant upon a certain tenement as appurtenant [4 —_— 
wn thereto 3 in this caſe, if the lord of the ſoil of the ſaid cloſe puts be the — 
W in his cattle into the ſaid cloſe againſt the cuſtom, when it eught and admit- 
| to lie freſh and hained by cuſtom, the ſaid F. S. though he be but ted. (4) 80 
; | where the 
1 which a commoner, (4) may take the cattle of the lord there damage - lord by cuſ- 
non, as ia{ant, and juſtify in an action of treſpaſs brought againſt him tom is ſtinted 
| bythe lord of the cloſe where he took the cattle ; for if the lord u dene 
led with may eat the graſs before the common is to be taken purſuant to cattle, and 
h in the the cuſtom, the tenant would be defeated of all the benefit of his yet be puts 
co f in more 
che ſol ee 5 Kentickand 
| Paryiter, Velv. 129. Adjudged by three judges againft two, who doubted, and inclined to think, that 
1 cuſtom and uſage to diſtrain ought to have beeu alleged. Cro. Jac. 208. Brownl. 187. [See Lord 
10., unelt Mansfield's obſervations on this caſe, 4 Burr. 2429, 2430. ] But how far the lord may be diſtrained to 
if Ae a certain ſtint, vide 2 Roll. Abr. 267. 
abu e 3 2 2 : 9 8 ” 
o if there bt (-) If (F) I have (g) common of eſtoyers in the woods of J. S. (e) Rolt. 
rch dug. ind md J. S. cuts part, or all the wood, yet I cannot take any part Abr. 496 
be done um- ef this which ; 3 |; Cro, Eliz. 
| nch is eut, (5) but ſhall be put to my aſſiſe, or cafe, as 826. 8. P. 
my eſtate is. : | per Cur. 
* cloſed . : 2 Cro. Jac. 
> 1NCIOIEG, 257+ S. P. per Curiam. Roll. Abr. 567. pl. 3. like point, Velv. 188. S. P. per Curiam. Brownl. 
je, yet tus 220. S. P. per Cur. Bulſt. 93, 9. S. P. admitted arguende. (f) So if one grants to me 1000 cords 
ger | 000, to be taken at my election, and the grantor, or a ftranger, cuts down all, or part of the wood, 
© * ai py take no part of that which is cut down, Sir Thomas Palmer's caſe, 5 Co. 25. Cro. Eliz. 820. 
ke ms Noy, 32. S. C. Moor, 691. pl. 955. S. C. Velv. 188. cited. [Woodſon v. Newton, 2 Str. 
3.—1 8 Rackham v. Jeſup, 3 Wilf. 332. S. P.] (g) But if a man claims all the thorns, &. 
E on ſuch a place, he may take them, though cut down by another. Douglas and Kendall, 
Mg ns, ASP: adjudged, Yelv. 188, adjudged. Brownl. 219, 220. adjudged. Bulſt. 93, 94 
with corn, y A 0 vide 9 Co. 112. Brownl. 197. Roll. Abr. 108. pl. 22. F. N. B. 58. Hob. 43. 
«188, 5 Co. 25. : | 
at the = EEE 
Id ; 2, 1 2. ® 
he he Jing Againſt the other Commoners; and herein of Admeaſure- 
rithſtan | | 
ment. | | 
1 q | The writ of ad fi . . % 
' right in | meaſurement lies by (i) one commoner againſt F. N. B. 125. 
s right is i. e but if the tenant ſurcharges the common, the lord 1 
ider, 1 not have a writ of admeaſurement againſt the tenant. it lies only 
e anſt ſuch as have common appendant ; but Q. & vide F. N. B. 125. Roll. Rep. 365. 
| PP i 5 5 g 
1. Vu | 1 | | (4) Yet 


624 = Common. 
| (a) Vet upon this ſeit all the commoners ſhall be admeaſured. F. N. B. 125. [(/) Pide Fitch, it 
' Admeaſurement, pl. 12. 16.] | | 
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F. N. B. 125. So if the lord ſurcharge the common, or approve without lear. 
D. 126. D. ing ſufficient, the tenant ſhall not have a writ of admeaſurement 
| againſt him, but an aſſiſe. 


we jv 25. No writ of admeaſurement lies againſt a commoner ſans number, | 
- Idle ( 


Ld. Raym. nor {hall his (a) common be admeaſured. | 
1187. contr, (a) But the tertenant may diſtrain his cattle. Sand. 345...“ The book fas, 
the lord of the ſoil may diſtrain. | 


22 Aſſ. pl. One commoner (5) cannot diſtrain the cattle of another; for ˖ 


65. Style, the right of commonage, which every commoner has, rung 


wt 885 through the whole land. 


2 Lutw. 1240. [4 Burr. 2426. 1 Bl. Rep. 673. S. C. And after admeaſurement, a commoner my 

diſtrain the ſupernumerary cattle of a fellow-commoner. 3 Wilf. 287. If A., being poſſeſſed of land in 

2 common field, and having a right of common over the whole field, and ſeveral other perſons having a | 

like right of common, enter into an agreement not to exerciſe their reſpective rights for a certaia 

term of years, and each party covenant to that effect; if, during that term, the cattle of one of the ] 
perſons, party to ſuch agreement, come upon the land of A., A. may diftrain them; for this agree- 


ment is an extinguiſhment of the common pro tempere; and therefore, with regard to A., the com- * 
moner is a ſtranger. Whiteman v. King, 2 H. Bl. 4.] (65) But if a man has common for te mi 
beaſts, and he puts in more, the ſurpluſage beyond the ten may be taken damage-feaſant, 46 E.; 21 


12. b. 2 Lutw. 1241. [Freem. 273. S. C. Vide 4 Burr. 2431. His relief is either by writ of u. 
meaſurement, or by action on the caſe. F. N. B. 125.] 9 Co. 112.——Where one commoner mi 
have relief in equity againſt another for oppreſſing the common. Vern. 308. « 


3. Againſt Strangers. 


* 


15 H. 7. 123. A commoner may juſtify the taking of the cattle of a ſtranget &« | 


= hy 55.4 damage-feaſant upon the common, in his own name, for the in- 40 { 


ride. 10. tereſt which he has in the common. « x 
Roll. Abr. 320. 405. Yelv. 130. Godb. 185, ſenk. 144. But can have no action unleſs laid fr « ft 
| guod his common was impaired. Keilw. 47, | 4 0 
. 6 | : I 
3 Lev. 101. But in his avowry he muſt allege a particular damage; as tht s 
1 = he could not have common in tam amplo mods quo debuit & conſurn, hl . l 
Pies for without a particular damage, he can no more diſtrain de al 
Ju ged. b . . of 
caſts of a ſtranger, than bring an action upon the caſe, _ ip 
2 Mod. 6. If in an action on the cafe brought by a commoner again iy 
Smith and ſtranger, for putting his cattle in the common, per quod cm f in got 
Feverel, ad. 4 : leads1 * 
ren mam in tam amplo modo habere non potuit, the defendant plea 51 
Judged. E 0 9 ef lutticie; 
{To an ac- licence from the lord to put his cattle there, but doth not # digging 
2 - * there is ſuſſicient common left for the commoners; this is 0 fr th 
commoner good plea ; for though it may be objected, the plaintiff may har te lov 
for digging replied ſpecially, and ſhewn there was not enough, yet this ben 
pr 7 the very giſt of the action, the defendant ſhould have pleaded i. 
by, 2 . , 
&c., the defendant pleaded, that he was lord of the ſoil, and that he had digged for coals, doing” By 
little damage as poſſible to the herbage, and averred, that he had left a ſuffictency of comma: IN hall 
plaintiff demurred, and ſhewed for cauſe, that the plea amounted to the general iſſue; and ſo thovg 3 
the court. Goe v. Cother, 1 Sid. 136, Treſpaſs by the lord of a manor for deſtroying his ture 
and filling up the holes out of which it was digged: the defendant juſtifies under a right of wm * com 
over the waſte appendant, &c., and that the plaintiff had digged this peat in ſome parts of the & othe 


mon, and laid it up in others, whereby the defendant was hindered from enjoying his common 5 
ampio mode, &c. ; the plaintiff replies, de injurid ſus propria abſgue tali caujd : the plaintiff 4 
upon this iſſue, give in evidence, that there was a ſulgciency of common left. D Ayrolles . 
ard, 3 Burt, 1385.1 ; 


\ 


th, un 


ſhew the ſurcharge. | | 
[But againſt a ſtranger, or a fellow-commoner, he need not. Atkinſon v. Treſdale, 3 Will. 278.] 


But in an action againſt the lord, the plaintiff muſt particularly 2 Moe. 7: 


lear- | : 

ment For every feeding by the cattle of a ſtranger, perhaps, an ac- Mary's caſe, 
tion will not lie; but the commoner muſt ſhew that proficuum 9 Co. 113. 

umber, | cmmunie ſue per totum id tempus amifit, or, that he could not have 


his common in ſo beneficial a manner as before. It is not neceſ- Wells v. 
ok. ſays, fary that he ſhould have loſt his common, but only the profits of Vatling, 


it: he need not, therefore, ſhew that he turned on any cattle at 1 


13 for the time when the injury complained of was committed. 
$, Tung | | 
8 (D) Of Approvement and Incloſure. 

of land in = | 

having | TE 
wh. Y the order of the common law, there could be (a) no ap- = Init. 86. 
one of the provement, becauſe the common iſſued out of the whole (e! But by 
this agtee- | | 5 c the common 
the com- e. | law, the lord 
ion for ta might improve againſt any that had common appendant, but not againſt a commoner by grant. 
„ 46 E. lat. 474. | 
writ of at- 


* « great men, having (4) enfeoffed others of ſmall tenements in ſee explained 


« fit of the reſidue of their manors, as waſte, woods, and paſ- 257. 
© tures, it is provided, when ſuch feoffees bring an (e) aſſiſe * 


a ſtrange! © their (7) common of paſture, and it is alleged they have not (4) 3 
for the i. « ſufficient paſture (g) belonging to their tenements, ingreſs or it extends 


* they have not ſufficient, they ſhafl recover ſeiſin by the view to approve 
* of the inqueſt, and by their (+) diſcretion ſhall have ſufficient, againſt his 


tut * &c. but if found they (i) have ſufficient, &c. the other ſhall ant, 

re : 28 pl ” 4 2 Inſt, 85. 

5 make (+) the profit (/) of the (m) reſidue, and be quit of the () So it 

Di conſuevt 

Fen. * aſſiſe. h 7 | may be tried 
liſtrain i ; in an action 
ſe. of treſpaſs s. 2 Inſt, 88. Godb. 117. Or if the lord incloſe any part, and leave not ſufficient com- 
bs mon in the reſidue, the commoner may break down the whole incloſure. 2 Inſt. 88. F) It extends 
er aga dat to common of piſcary, turbary, eſtovers, &c. 2 Inſt. 87. (g) So that it extends not to common 


in groſs. 2 Inſt. 86. (5) So that if found they bave not ſufficient, the inqueſt ſhall find what is ſuffi- 

"nt pleads1 tient, that the lord may approve the reſidue. 2 Inſt. 88. (i) And though, after it ſhould prove in- 

fufficient, the improvement continues. 2 Inſt. 87, 88. () By incloſure. 2 Inſt. 87. And not by 

Aging for coals, &c. Sid. 106. And if the lord makes a feoffment of part, his feoffee may incloſe, 

for the feoffment in its nature was an improvement. 2 Inſt. 87. (7) And thereby it is diſcharged of 

common; and if the tenant purchaſe it, his common is not extinguiſhed. 2 Inft. 87, (m) But 
N this pennt tte lord cannot approve the whole, leaving them ſufficient in other lands. 2 Co. 25. be 


: pleaded it * This muſt mean treſpaſs on the caſe. 

or coals, dart g By the ſtatute of Wet. 2. cap. 46., The ſtatute of Merton (=) Though 

N —— 70 woa all bind (n) neighbours, and ſuch as claim common of paſ- 5 e eg 

Rroying bis 5 ture appurtenant to their tenements, but not ſuch as claim ton, if 

right of © common by ſpecial grant or feoffment for a certain number, or the towns 
arts of otherwiſe. and com- 

ais comme? TY mons ade 

xe plaintiff 4 2 Inſt, 474.——— And if che lord hath common in the tenant's ground, the tenant may im- 

v Ayrolles 1 " 3 this act. 2 Inſt. 474. —— Seems as if the common of the lord was reſerved upon the 


ment, 2 Inſt. 475. 


** SC By 


Common, 625 


qa Cur. | 
utw. 107. d 


But now, by the (5) ſtatute of (c) Merton, cap. 4. „ Becauſe (5) Which 


« their great manors, complained they could not make their pro- 36. Vasb. 


« regreſs, the truth ſhall be inquired by the aſſiſe, and if found _— 2 
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626 Common. 


(a) Theſe te By occaſion of (a) wind-mill, ſheep-cote, dairy; enlarging bf 
are but for « 2 court (5) neceſſary, or (c) curtilage, (d) none ſhall be grieved 
example; 1 - f paſture” 

for the lord by aſſiſe of novel diſſeiſin for common of paſture. 

may erect an houſe for the habitation of a beaſt-keepet. 2 Inſt. 476. Lev. 62. (6) It muſt be ſhewn 
that it was done for his neceſſary reſiance. Nevil and Hamerton, Lev. 62. adjudged. Sid. 70, a. 
judged. Keb. 283. 314. (c) Whether neceſſary it ſhould be an ancient one. Lev. 62. dubitaty, 
Sid. 79. dubitatur. And wide Keb. 283. 314 (d) "Though there is not ſufficient common left, 
2 Inſt. 476. Lev. 62. | 


(e) It is not © And where any (e) having right to apptove, levies dike or 


2 to ce hedge, and (7) it is thrown down (g) in the night or other 
what eſtate © ſeaſon, c., and it cannot be known () by verdict of aſſiſe or 


the party © jury by whom, and the men of the town near (i) will not 


has ; for be cc indict ſuch as are guilty of the fact, the towns near adjoinin 
that hath the . 5 | g E 8 
herbage only (E) ſhall be diſtrained to leyy the hedge or dike at their own 
may incloſe. c coſts, and to yield damages (J).“ | 

Carth. 114. | 

and vide 241. (7) The cutting down of timber is not within the act. Raym. 487, (g) If the 
proſternation in the day or night was before the face of the owners, or fo publick that the offenders 


might be known, it is not within the act. Lev. 103, A traverſe taken accordingly. (5) For the 


Inquiſition, and other proceedings on this act, vide Cro. Car. 280. 440. 580. Jones, 307. Sid. 10). 


„212. Mod. 66. Carth. 241. 10 Mod. 157. Ld. Raym. 616. (i) No time being appointed, it 


ſnall be intended within a year and a day. 2 Inſt. 476. Roll. Rep. 365. Per Cro. Car. 440. A 
convenient time. (k) The lord ſhall bring his action upon this ſtatute, againſt the towns bordering 
round about the town where the fact was done, and judgment ſhall be given, that they ſhall, at their 
proper colts, make the ditch, &c. 2 Inſt. 477. Roll. Rep. 365. [(!) By ſtat. 6 Geo. 1. c. 16., the 


remedy provided by this act, is extended to the owners of trees, &e. cut down, fſpo.led, &c. either by: 


day or by night, ] 


ce that recover in ſuch aſſiſe again{t the lord.“ | 
Vern. 32 It hath been ruled in ( Chancery, that a common which 


(m) Where hath been incloſed for thirty years, ſhall not afterwards be 


upon ſug- | | 
geſtion that łhrown open. 


an incloſure is an improvemnt within the ſtatute of Merten, Chancery will grant an injunction till it bs 
determined at law. 2 Vern. 301. 356. Where it will decree an incloſure purſvant to an agret- 
ment, though oppoſed by two or three wilful tenants. Chan. Ca. 48. Vern. 456. Chan. Rep. 259 
Where an agreement to ſtint a common. 2 Verne 103. 


[By ftat. 29 Geo. 2. c. 36. Owners of common, with the conſent 
of the majority in number and value of the commoners; majority 
of the commoners, with the conſent of the owners; any perlons 
with the conſent and grant of the owners and majotity of com. 
moners, may incloſe and hold in ſeveralty, for the growth and 
preſervation of timber and underwood, any part of the commons 
for ſuch time, in ſuch manner, and upon ſuch conditions as ſhal 


53. be agreed by them reſpectively; ſuch agreement to be in wit 
ing, and fgned by the parties, and enrolled by the clerk of the 


54. peace withing three months after the execution of it; and to be 

0 binding upon all perſons whomſoever, if not appealed againſt to 
the juftices at ſeſſions within ſix months after its enrolment. 

& 7. 6. If wood is deſtroyed, the offender may be puniſhed according 

to 1 6 Geo. 1.; but if not convicted within fix months, fat 

faction ſhall be made by the adjoining pariſhes, as for dike 

CE and hedges overthrown by the ſtatute Vm. 2. Perſons my 

Sc. wood upon commonable grounds ſhall be puniſhed in li 

manner. 57 


By the 3 E. 6. cap. 3., „ The ſtatutes of Merton and Wein. | 


« are confirmed, and treble damages given to the commonet 


bf By ſtat. 31 Geo. 2. 6. 41. it is provided, That if any recompence - 
ved be agreed to be given for ſuch incloſure, it thall be made to the 
perſons intereſted in the right of common, in' proportion to their 


Sh — . . 
— ITED Fong nn 
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287 reſpeQtive intereſts; and not to the overſcers of the poor, as was 

we directed by $ 2. of the preceding act: and the powers given to 82. 
1 ft owners by that act may be exerciſed by tenants for life, or years, 

: during their reſpective intereſts, with a proviſo. that nothing $ 3+ 
ke Of done by them ſhall have effect after the determination of their 

other | eſtates. 10148 

iſe or By ſtat. 13 G. 3. c. 81. it is enacted, That all tillage or arable 5 1. 
I not lands, lying in common fields, ſhall be fenced, cultivated, and 
dining improved in ſuch manner, and kept and continued in ſuch courſe 

ir OWN of huſbandry, and cultivated under ſuch rules, as three-fourths _. 


in number and value of the occupiers, with the conſent of the 


7) 11 the owners and rector, impropriator or tithe owner, or their. leſſee, ll 
offender ſhall 'by writing under their hands direct and appoint, which a 
WI rules ſhall not be binding for any longer term than ſix years, or & 2. 
cinta i two rounds, according to the ancient and eſtabliſhed courſe of 2780 
440. A the pariſh. They may too poſtpone the opening of ſuch common 87. | | | 
1 held lands for ſuch reaſonable time as they ſhall agree upon, ane N 
4 56 th ſettle how long they ſhall continue open, and what number of 9 q 
., either by cattle each commoner ſhall turn on. Cottagers however, or com- 88. "nl 
moners without land, are not to be excluded from their uſual right 20 
d Von. of common, unleſs they have agreed in writing upon ſome com- 30 
mmoners Wl poſition for it by an annual payment. But if the commoners agree 5 g. 
not to. depaſture the lands in common at the uſual times, and 
on which allot what ſhall be deemed by a majority of ſuch cottagers, as ſhall . 
Wards be not have agreed to compound for their right of common, an equi- 
: nlent common to be enjoyed excluſively by them, ſuch cottagers | 
Qion tl > ſhall uſe their right of common only over thoſe parts of the com- 
ol ep tiþ mon field lands which ſhall be fo allotted them. Perſons having a 9 209 


ſeparate ſheep-walk, or paſture for cattle, are not to be deprived 
of their right without their conſent. —Lords of manors, with 613. 
conſent of three-foutths of the commoners, may leaſe out one 
twelith part of any common or waſte within ſuch manor, the 
rent to be applied in draining, fencing, or otherwiſe improving e et e 
the reſidue; and two-thirds of the coimmoners, with conſent of 518. 
the lords of the manors, may appoint the time when common 
paltures ſhall be broken and depaſtured, and When the fate fall 
be ſhut and unſtocked; reſerving however à portion for ſuch as $ 1 
may diſſent. en 903 % Hy Bok aft nt 

If the majority of commoners agree upon a by-law for ſtoppin Moor, £79. 
a trench, being a nuiſance to the common, it ſhall bind alf the 8 
*mmoners, though there be no cuſtom to ſupport it.] 
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028 Common, 


i (E) Of Apportionment and Extinguiſhment. 


mon is appendant or appurtenant. | | 
For this, A releaſe of common in one acre, is an extinguiſhment of the 
and where whole common. 1 5 
the unity of | | calle 
poſſeſſion of the whole land makes an extinguiſhment, wide 4 Co. 37. 8 Co. 136. Show, 350, day, 
4 Mod. 365. Carth. 342. | | impl 
Hob. 190. A copyholder had common in his lord's waſte; the lord prant 58 
4 Jace and confirms the copyhold land and meſſuage to him and hi yang 
Yelv. 189. heirs cum pertinenttis : it was reſolved the common was extind', 439, 
Noy, 136. for it was annexed to his cuſtomary eſtate by the cuſtom ; which A 
een eſtate being determined, the common is alſo gone, and canne are 
2 Brownl. continue without words to that intent; and cm pertinentiit vil cord 
210. not do; for the common was no appurtenant to the freehold e. take 
. tate granted by the lord. ; to ex 
794. But ſee infra. ſhoul 
Oro. Elis. But if A., as appurtenant to a certain meſſuage and twenty = 
| tus —_— acres of land, hath common in the lands of B., and after 5. "ag 
Eyre. enfeoffs A. of the ſaid lands in which, &'c., per qucd the com- it in pit 
4 Mod. 364. mon is extinguiſhed ; and after A. leaſes to B. the ſaid meſſuag "aq 


S. . cited. a 8 — 
(a) So if a and twenty acres of land, with all commons, profits, and c 


copyhold modities thereto appertaining, vel occupat. vel iſitat. cum pred 
melluage meſſuagio, this is a good grant of a new common for the time; 
_— for though it were not common in the hands of the leſſor, yet" 
fore com- is qrraſe common uſed therewith, and although (a) it be not le 


mon in the ſame common as was uſed before, yet it is the like common; bt 


poet yet becauſe it was not there averred, that this common 1 at 
belong, and therewith uſed at the time of the leaſe, it was adjudged again (D) 
23 the defendant who claimed the common. 4 
j naming 1 „Se. & commutiiars, quarumcungue difto maſſuag. ſpetant., Cc. wel cunt ; 
eee Fei. 794. 2 And. 168. : | n (E) 5 
Salk. 127% A copyholder that hath common of paſture in the waſtes (F) ] 
51.5 364. the lord out of the manor, hath the ſame, as belonging te u * 
her land, and if he enfranchiſe the copyhold eſtate, ſtill his commm * 
and Old- remains; but where a copyholder has common in the wal (G) \ 
vn. 2 14. within the manor, that belongs to his eſtate, and if the eſtat 6 
aym. 122 5. 5 . . | | OV 
enfranchiſed, the common is extinct. | | | 
6 Med. 19. Alſo it has been ruled in equity, that if the lord of the mf ft) 
2 Vern. 250. enfranchiſes a copyhold with all commons thereunto belong mit: 
or appertaining, and afterwards buys in all the other copy" ; 
and then diſputes the right of comman with the copybolders ' 1 Q 
had enfranchiſed, and recovers at law; though the comm" 0 0 


extinct at law, yet it ſhall ſubſiſt in equity, and the ſame 713%" 
common as belonged to the copyhold will be decreed. 


1 


1! be 
land 
{hall 
nd in 
ll be 


com- 


of the 


Conditions. 


Y the word condition, is uſually underſtood ſome quality Co. Lit. 201. 


(a) annexed to a real eſtate, by virtue of which it may () By en- 

| | p preſs words, 
de (5) defeated, enlarged, or created upon an uncertain event. {hich is 
called a condition in fact; as where a feoffment is made of lands, reſerving rent payable on a certain 
day, upon condition, that it be not paid on the day, the feoffor may re-enter, &c. Co. Lit. 201. Or 
implied by law, which is called a condition in law; as if an office be granted to one, the law annexes, 
without expreſs words, a condition, that the party ſhall duly and faithfully execute it, and that for 
milbehaviour, the grantor may diſcharge him. Co. Lit. 233. a» (6) And nate, that it is a general rule, 
that a condition which deſtroys or defeats the eſtate or grant, is to be conſtrued ſtrictly. Roll. Abr. 
4z3. Co. Lit. 220. | | 


Alſo qualities annexed to perſonal contracts and agreements, de heads 


are frequently called conditions, and theſe mult be interpreted ac- of CO 
cording to the (c) real intention of the parties, and are uſually . (5) If 


ken moſt (d) ſtrongly againſt the party to whom they are meant the condi- 


to extend, leſt by the obſcure wording of his own contract, he von of an 
ſhould find 1 - obligation 
ould hnd means to evade and elude it. be, that the 
obligor ſhall make all the linen the obligee ſhall wear during his life, the obligee muſt deliver to the 
| obligor the cloth of which it is to be made; for all contracts are to be interpreted according to the 
after h. intent and ſubject- matter. Lev. 93. (d) If 1 covenant to deliver ſo many yards of cloth, and I cut 
he com 81 pieces, and then deliver it. Raym. 464.—1f the condition cf a bond be to pay 50 J., though it is 
meſluag ſaid * money, yet it muſt be ſo intended, and the obligor cannot tender fifty pounds weight of 
One. id, 181. &c. | 
znd con- 079 


un ben (4) By what Words created in a Deed. 


W 6 39% 


grants 
nd his 
tina, 
which 
cannot 
t Wil 


old el- 


twenty 


he time: | 3 : 
or, ja (B) By what Words created in a Will. 
n RY) Of the Manner of creating the Condition, and 


at what Time it muſt be annexed. N 


D) Where the Nature of the Thing will admit of 
no Condition, but muſt be abſolute. | 


E To whom the Condition may be reſerved. 


mon n 
ed 2ga0k 


wel cun © 


=  W To whom it ſhall be ſaid to extend to be bound 
* commoi by It. : 
the walitd 


) What ſhall be faid a Condition, and not a 


my 
he ef Covenant, | ' 


_—_ (H) What ſhall be ſaid a Condition, and not a Li- 
cee, ation, and how they differ. 1 

ee « (1) Of Conditions precedent and ſubſequent. 

0 . | 

we right 0 Of void Conditions, being againſt Law. . 


Ii 3 = - (K} Of 
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630 Conditions. 
(L) Of repugnant Conditions. 
(M) Of impoſſible Conditions. 
(N) Of the Effect of a void, illegal, or impoſſible 
Condition. | 5 
O) Of the Breach of the Condition : And herein, | 


1. What ſhall be a Breach thereof. 


2, What the Party muſt do to entitle him to the Advantage 0 
thereof; and herein of Notice, Requeſt, Tender, 2 

q 

n 


F EE _ wn WA ” EE TTTECEETPTRET 2 AJ 


and Refuſal. | 
3. What ſhall be a Diſpenſation therewith, 


4. How far he, who enters for a Condition broken, is te» g 
inſtated in his former Eſtate. | 

(P) Of performing the Condition : And herein, |; 

1. What Perſons may perform it. 5 

2. To whom it may be performed. th 

3. At what Time it may be performed. f 


4. At what Place it may be performed. th 


5. What ſhall be ſaid a ſufficient Performance. en 

; Ima 

| 7 | ; as 1 ht, 

(Q) What ſhall excuſe the Non-performance: Wl «. 

o Wit! 

And herein, Y 

1. Of the Act of God. Th 

2. Of the AQ of Law. 

3. Of the Act of the Party. * 

nc 

4+ Of the Act of a Stranger. ſhe 

| 5. p. 

this | 

tongs 

: If 

(A) By what Words created in a Deed. foul 

| : 5 40 re 

Sc. Lit. 203. M* Lord Cote ſays, that by inſerting the very word c. .;, 

2 4 ; or /ub conditicne, conditions are molt properly created 0 ſhal! 

ntentiove, as there are alſo (a) other words, ſays he, that will do as Ne- ; is in 

ſelverdum in as the word (6) proviſo; but then it muſt not depend upon anf rent, 

ee A ſentence ; alſo the words muſt be thoſe of the grantor, and c re! 

a condition. Pulſory to enforce the grantee to do ſome act. 13 

Roll. Abr. 407. 10 Co. 42. Hob. 231. 4 Leon. 70. - Where the words fi modo, by tbe b 750. 8 
Lu, make a condition, though it is otherwiſe by the civil law, as in a licence from the archd pr 

accept another living, mode /it within ten miles of the former. Vide Jones, 394 Cro. Cu. 4 If 

Owen, 152. (6) 2 Co. 79. b. | t ad 


13 5 


Conditions, 631 
It is ſaid to have been adjudged, that a feoffment (a) ed inten- Roll. Abr. 

tine does not make a condition; and it is only a confidence 2 _ 

or truſt, unleſs an expreſs re-entry be limited. (a) A man 
made a feoffment ed inrentione that his wife ſhould have an eſtate for life, the remainder to his youngelt 
fon in fee, and the feoffee died without making ſuch eſtate; it was reſolved the heir of the feoffor could 
not enter, for that there was no condition, but an eſtate executed preſently according to the intent. 
4 Leon. 2.—If the king grants an advowſon in fee, and further, that the grantee may amortize this for 


the ſoul of the progenitors of the king; this is but a licence, aud not a condition. 43 E. 3. 34. Fitz. 
Condition, 7. S. C. Roll. Abr. 407. S. C. 


wle 


eln, 


Recoverors to an uſe before 27 H. 8. cap. 10. leaſed by in- Co. El. 73. 
denture for ninety-nine years, and the leſſee, by the ſame adjudged, 


; „A2 Leon. 128. 
deed, covenanted with the recoverors to pay the rent to cgfui 3 Leon, aag. 


que uſe, his heirs and aſſigns; proviſo ſemper, that if ceſtui que uſe S. C. By 
make not his heir male his aſſignee, that then he ſhall pay his the report 


5 . : = of which the 
rent to the recoverors, their heirs and aſſigns; this (5) proviſo proviſe was, 

k ndition, but only abridges the covenant. that if the 
makes not a condition, ay 888 leſize foals 
make his heir male his aſſignee, &c. Moor, 107. S. C. cited. (5) Where the word prawijo makes 
no condition, but only a qualification or explication of a covenant or grant. Vide 2 Leon. 128, 
z Leon. 225, 226. Dyer, 222. 4 Leon. 70. 3 Leon. 16. Poph. 119. Moor, 707. Gouldſ. 131. 
200. 72. a. And. 71, 72. ; 


ntage 
ender, 


is Its 


n, 


If a man leaſes to a woman for forty years, upon condition Roll. Abr. 
that Cie tam dui viveret & cuſtodiret ſe ipſam a ſole widow, and 2 
ſhould inhabit upon the premiſes; this is not any condition; for KF 
the word (c) / makes the intention uncertain, whether another Poph. 99. 
thing was intended beſides the ceſſer of the term, or the re- . 
entry. | none can. 


none can 
| Imagie what the concluſion ſhould be; but it was agreed, that if the leaſe had been for forty years, 


þ tam diu ſela cu tet & inhabitaret upon the premiſes, the leaſe had determined by her marriage or 
death, Cro. Eliz. 414. S. C. adjudged by three judges againſt one, for every /i ought to be anſwered 
vita a tunce Owen, 107, 108. adjudged. Gouldl. 179. S. C. adjudged. Moor, 400. pl. 525. 
. C. achudged. (c) But if this word had been omitted, it would have been a condidon; or if ſob 
cendiανν gqued had been omitted, it would have teen a limitation. Gouldſ. 179. 


mance 


So if a man leaſes lands to another, proviſo f; the rent be arrear, Roll. Abr. 
this is not a condition, becauſe the word / makes the intention 8 
. b . . . On. 
uncertain 3 for where the (d) proviſo is hypothetical, it ought to be Roll. Rep. 
hewn what he would have. 367. S. C. 
0 | Owen, 107. 
8. P. by two Judges arguendo, Cro. Eliz. 414. S. P. by three judges againſt one arguendo. (d) Where 


- veing a proper wotd of condition, though put in an improper place, ſhall make the eſtate condi- 
Mai, 2 Co. 72. b. 


f a man leaſes land to another, proviſo if the rent be behind, it Roll. Abr. 
cal! be lawful for him to diſtrain, and not being ſufficient, the ground 49. Moody 
hate: } ; 775 3 he and Garnon. 

er ito the premiſes, and the ſame to have again in his former Roll. Rep. 
fate, this is no good condition, for the words are not, 


eed. 


4. bil 3 ar. that he 330. 367. 
7 mall diſtrain the goods upon the tenement; nor is it known what 1 8 
0 . * 3 * o * 0 * 
\« effe wy s mended by the word ſufficient, ſcilicet, ſufficient reparation, SON 1535 
upon an g rent, & c., and the words, the ground ta re-enter into the premiſes, 154. S. C. 
or, and © Te mſenſible. | adjudge. « 
MS... .. | Moor, 848. 
_ "2 >. C. adjudged, becauſe not ſaid what ſhall be reſtrained, nor who ſhall re-enter, Cro. Jac, 
, 0 re ) . adjudged, and ſaid, Coke held reftrain to be the ſame as diſtrain. c 
E 1 
co · Cu. i 


1 4, ro B., upon condition that he ſhall render to C, Lit, ſet. 
de lng he! 


TS au yearly rent of 205., and if B. and his heirs fail 345- Co. 
81 4 of Lit. 213. as 


632 Conditlons. 


(% If aman Of payment thereof, that then A. and his heirs may enter; this | n 

grants a is a good condition, for though a rent cannot be reſerved to 1 

* 2 ſtranger, yet yearly rent in this caſe (a) ſhall be intended of x 

vided the Yearly ſum of 205. in groſs, | | 

grantee ſhall not cut down any trees ſuper rentiſſa, though the ſoil 1s not granted, and Aar hath 5 

1 a relation to the thing itſelf; yet ſince, in this caſe, it cannot have ſuch conſtruction, it ſhall al 
intended of trees growing within the walks. Cro. Eliz. 781, adjudged ; and wide Moor, 526, it 


Dalſ. 54. Moor, 52. 
Poph. 102, If A., being ſeiſed in fee of the manor of B. and of divers 


2 8 lands in C., then in the poſſeſſion of D., for ſeveral years to m 
dest ts come, makes a feoffment thereof to E., to the uſe of himſelf in ©) 
— 1 tail male, remainder to F. in tail male, &c.; provided that . Cc 
Or Accord- 


2. and the heirs male of his body, or F., and the heirs male of his 
opinion of body, in whomſoever of them the inheritance in tail of all th 
"three judges. premiſes ſhall happen to be, ſhall pay to the daughter of A. 200/, . 
(wane a man according to the laſt will of A.; and A. makes a letter of attorney 
es a deed . : 
of feoffment to J. S. to enter into the manor of B., and the lands in C., and 
of lands in in his name to take poſſeſſion and deliver it to E., whereupon 
. e poſſeſſion is given to E. of all but what was in the poſſeſſion of 
upon con- D., and D. never attorns, ſo that the lands in C, paſſed not; and 
dition the after A. by will bequeaths 2001. to his daughter, and dies without 
feoftee hall iſſue; yet F. is not bound by this condition, becauſe he hath not 


him of all (6) all the lands according to the purport of the condition, which 
the land Was, that he that had all ſhould pay, &'c., and a condition ought 


- by: Kg, 
within k 5 
twenty days to be taken ſtrictly. | 85 
after the date; if livery is made but of part within the twenty days, the condition is not broken, though 
all is not reconveyed within the twenty days, according to the letter of the condition, which 1s entire ] 
Hob. 24. 0 
If 3 5 ; re 
7 * If the condition of an obligation be in this manner, viz. th! 
everer 8 5 . . . . . Ba 
and Haun. Condition of this obligation is ſuch, that if the obligor ſhall appear dit 
by, adjudg- Coram domino rege apud Weſtmon. ſuch a day, ad reſpond., &c, 45 
ed for the then the condition of this obligation eg be void, or elſe the ſame ſhall any 
plaintiff up- ze in full power and virtue; yet this is a good condition, for tit live 
on demur- _. k : be Ive 
rer, the de- ſenſe is perfect without theſe laſt words, and they ſhall the 
reef rejected for their abſurdity and repugnancy. | B 
ing pleade | | 
the ſtatute of 23 H. 6. c. 9. Sid. 456. S. C. Mod. 35. S. C. 2 Keb. 625. S. C. Ld, Nn. mor 
38. S. P. eſta 
| tent 
; i » 0 th | 
(B) By what Words created in a Will. 1 
: | | g pe” deed 
Fide tit. As the intent of the teſtator chiefly governs in wills fuch 25 
8 conſtruction is always made of the words as will beſt ſup 55 
Dalf. 58. port his intent, and therefore theſe words ad faciendum, fai men! 
33 57. ea intentione, ad effeflum, c. in a will create a condition. If 
P . | 
Poph. 8, Cro, Eliz. 454. Owen, 92. Gould, 75. after 
Roll. Abr. Zo if a man ſciſed of ſocage lands, having two daughters, 4 45 
. viſe them to one of the daughters, to have and to hold to her I 01 
146. 5. C. her heirs, to pay to her fiſter a certain ſum of money 1 .. 
adjudged. tain day; theſe words * to pay, &c.,” make a condition 5 W — 


* 174+ the other fiſter, if the money is not paid, may N 


- more | 
zudged, 


Conditions, EE 


vic WW moiety for the condition broken, becauſe otherwiſe ſhe would be Couldf. 
ed to remedileſs. : 134 Co. 


Lit. 236. 8. C. cited. 


| of 1 But if a man deviſe lands to B. for life, paying to C. 6/. Roll. Abr. 
| rent yearly, which he wills to be paid at two feaſts half-yearly, u and 
22 and if it be arrear, that then it ſhall be lawful to C. to diſtrain; SC 1 
or, gab. | it ſeems this word paying makes not any condition, inaſmuch as tur, & wide 
a diſtreſs is limited for non-payment thereof, n 
divers If a man deviſe lands to his (a) executor to fell, and (3) to 38 Aff. 3. 
ars to make diſtribution of the money for his ſoul, and die; if the Ro _ 
elf in executor do not ſell them, the heir may enter, for this' creates a (a) hw hs: 
that E. condition. | | viſes to 2 
of his payment of debts, wide titles Deviſes and Uſes and Truſts. (b) A man deviſes 51. ors. his 
all the land io his younger ſon, towards his education in learning; this creates no condition, ſo that he ſha 
200, due the rent, though not educated in learning. 2 Leon. 154. "4 Leon. 65. and vide Dalſ. 116. ; 
\ttorney 
C., and 
ereupon (C) Of the Manner of creating the Condition, and 
Ry at what Time it muſt be annexed, ; 
5 
without | - 3 
hath not CONDTTIONS cannot be annexed to eſtates of inheritance, or Roll. Abr. 
„ which freehold eſtates without (c) deed. 2 
on ought Ryularly be reſerved but by deed indented, Roll. Abr. 413.— But if by deed poll, and the feoffor, 
* x ” it into his cuſtody, he may plead the condition againſt the feoffee, &c. Lit. ſect. 375. Co. 
ken, thou ek; | | 
ich is entins If a feoffment be made of two acres upon condition, and for Roll. Abe. 
3 breach, that he may re- enter but in one, this is good. 412. 
, uz. ! If a man agrees with me to make a feoffment to me upon con- 34 Af. 1. 
all appear dition, and after makes a charter of feoffment without any con- Koll. Abr. 
nd., "= dition, and after makes livery ſecundum formam charte without TX 
fon fe any condition, this is abſolute without any condition; for the 
1, for t livery is not made according to the agreement, but according to 
7 ſhall ie the charter, | | | 
But if A. agrees to enfeoff B. in ſurety of payment of certain Co. Lit, 
14. Rn. money, and after makes livery to him and his heirs generally, the 2 b. 
eltate is holden by ſome to be on condition, inaſmuch as the in- 
nw the parties was not changed, but continued at the time of 
, : e ery. 
il f a man makes a charter of feoffment to another, and in the Lit. ſed. 
wills, fuck 2 there is no condition, but when the feoffor would make 8 
11 beſt ſup * of ſeiſin to him b force of the deed, he expreſſing the 222. b. 
um, faci ag makes livery and ſeiſin to him upon condition, the feoff- 
9 ent is of like force as if no ſuch deed had been made. 


0 a diſſeiſee releaſes to his diſſeiſor all his right, and at a wy 43 Aff. 12. 
ter, the diſſeiſor by indenture grants, that if he pays ſo much Lell. Abr. 


— o * . . 14. Co. 
zghters, 6 + day certain, the releaſe ſhall be void; this is a void con- Lic 23G, 
d to her 2 ton, (d) as to revive the right to the diſſeiſee. | 8 
: Y ſo deritances executed cannot be defeated by ſubſequent defeaſance. Co. Lit. 236.——But a releaſe, 
10N 3 ? 20 Sc. may be defeated by indenture of defeaſance made at the ſame time. Co. Lit. 236. 
enter into 0. 71. b. | | | 
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634 Conditions. 

Co. Lit. Rents, annuities, warranties, He. (being inheritances (a) exe. 
237. A. 8 2 : 

75) But in cutory) may be defeated by a defeaſance made at the time, () or 
caleof a at any time after, CC | 

feoffment, Sc., where the eſtate is executed, it is not to be defeated by condition or defeaſance, unle( 
contained in the ſame deed, or in another executed at the ſame time. 2 Sand, 48. (5) Cro. Ell. 
623. adjudged in caſe of a defeaſance to a bond; for the law is clear, that an obligation, judgment, 


Ec. may be defeated by a ſubſequent deieaſance, and ſo is the common practice; for this vide Rd. 
Abr. 590. N ; 

Moor, 679. If the condition of an obligation be to ſave harmleſs certain 
— 2 and lands from all incumbrances made by the obligor; and upon the 
( M Where back thereof there be a memorandum written, that the condition 
a condition, ſhall not extend to the extent upon a certain ſtatute acknowledged 


written on by the obligor ; (c) this being written before the ſealing of the 
| obl | 


the back of 


© ſe be.” igation, is an explanation thereof. 


fore the execution thereof, was holden good, Cro. Jac. 456. But for this wide 2 Roll. Abr. 22, 23. 


And where a proviſo, inſerted in an improper place, ſhall have reference to the eſtate and make it con- 
ditional. 2 Co. 72. b. | , ; 


no Condition, but muſt be abſolute. 


Owen, 12. A Parſon cannot reſign upon condition, becauſe it is a judicial 
_—_— ; act, to which no condition can be annexed, any more than 
* an ordinary can admit, or a judgment be confeſſed upon con- 
dition. 
Roll. Abr. The tenant cannot (d) attorn to the grant of a ſeignory (e) upon 
een condition, becauſe this is but a conſent, and no intereſt paſſeth 
F. Pp. 80 from him. | 5 
executors cannot agree upon condition to a legacy. 4 Co. 28. b. (d) Becauſe a bare aſſent without 
any intereſt. Co. Lit. 300. b. But a patron, in reſpe& of his intereſt, may aſſent upon condition 
to charge the glebe of the parſon. Co. Lit. 300. (e) Vix. Upon condition ſubſequent ; /erus upon 
a condition precedent. Co. Lit. 274. So a licence to alien cannot be upon condition ſubſequent; 
ſecus as to a condition precedent, becauſe in ſuch caſe it is no licence till the condition be performed. 


Co. Lit. 74. A diſſeiſee may releaſe his right to the diſſeiſor upon com. 


83, L. dition. 


Co. Lit. But a condition cannot be releaſed upon condition. 

274. b. 9 Co. 85. b. S. P. | | 5 
Co. Lit. An expreſs manumiſſion of a villein cannot be upon condition, 
274. b. for once free, and for ever free. | Jo 
Co, Lit. Letters patent of denization of an alien may be upon condition 
274. But a precedent or ſubſequent. 

naturaliza- 


tion by parliament cannot be upon condition, for it is againſt the abſoluteneſs, purity, and indelibility 
of natural allegiance. Co. Lit. 129. a. : | | 


Roll. Abr. A man cannot releaſe a perſonal thing, as an obligation upon! 


. e condition ſubſequent, but the condition will be void, eg 
Vit Oits 0 FX 5 . a 
Abr. 940. perſonal thing being once ſuſpended, is perpetually extingul 


Roll. Ab. But a man may releaſe a perſonal thing, as an obligation, : 
412. Bark ſuch like, upon a condition precedent; for there the —_ 
. 4. not ſuſpended till the condition performed; as where _ q 
judged. was of an obligation with a proviſo, that he who releaſed mig 


enjoy 120/. due by J. S., at a day then to come, which being? 
condition precedent was adjudged good, 


(D) Where the Nature of the Thing will admit «| 


Conditions. 


exe- 


(t) a (E) To whom the Condition may be reſerved. 


635 


, unte ang can only be reſerved to the feoffor, donor, or Lit. ſed. 
5 leſſor, and their heirs, but not to any ſtranger. f 1 
te Ad. Alſo, by implication, without expreſs words, the law reſerves Roll. Abr. 

a the condition to the heir of the feoffor, c.; for, as he is 497: 472» 
delten prejudiced by the diſpoſition, it is but reaſonable that he ſhould = mu 
ww take the ſame advantages that his anceſtor, whom he reprefents, Ancefer. 
dien micht. 
ledge f a man ſeiſed of lands in the right of his wife, makes a 8 Co. 43, 
of tue ſcoffment in fee upon condition, and dies, and after the con- 4. Co. Lit. 

dition is broken, the (a) heir of the huſband ſhall enter; for — . 5 

bene. bough no right deſcended to him, yet the title of entry by force (a) So if a 
of the condition, which was created upon the feoffment, and 1 makes 
reſerved to the feoffor and his heirs, deſcended, in — 

, _ |; in { wgh-englifſp, the heir at common law ſhall enter, but the younger ſon ſhall after enter upon 
mit of him and enjoy, Sc. Godb. 3. By act in law a condition may be apportianed, in the caſe of a 


common perſon ; as, if a man leaſes two acres, one of the nature of bcrough-engliſh, and the other at 
the common law, upon condition, &c., and the leſſor having two ſons dies, each of them ſhall enter 


for breach of the condition, Co. Lit. 215. as 


| Judicial 
6 than If a condition annexed to gavelkind lands be broken, the heir Co. Lit. 
von con- at common law ſhall enter; but when the eldeſt fon enters for 1 12. 
the condition broken, the younger children ſhall enjoy the land 
(e) upon with him. 
ft paſſeth If cſtui que uſe, after the ſtatute of 1 Rich. 3. c. 1., and before Co. Lit. aba. 
the ſtature 27 H. 8. c. 10., had made a feoffment in fee upon 3 
ent without condition, the feeffee ſhould not haye entered for the condition Cat 
on contin WW balken, but the 9% gue uſe, Lun: 198, 
5 Jeens wh | Sav. 76. 
nk it a man ſeiſed in fee makes a leaſe for life, rendering rent, Lit. f. 348. 
a for default of payment a re-entry, &c., and after dies with- Oo. Lit. 
upon con- out heir, living the tenant for life, though the lord by eſcheat be 
ſnall have the rent as incident to the reverſion, and may diſtrain 
for it, yet he cannot enter, | 
Guardian in chivalry or ſocage, in the right of the heir, may Co. Lit. 
conditih - benefit of a condition by entry, or re-entry by the common 5. yo 
e if tenant for life and the reverſioner join in a feoffment, the Roll. Abt. 
"oy condition may be reſerved to the leflee only, and by his re-entry 47. 
— he ſhall deveſt but his eſtate. 
and inde") A. enfeoff B. upon condition, that if the heir of A. pays to Co. Lit. 
„Sr. 209., then he and his heirs may re-enter, this is a good 214 b. 
tion upon! WW ©ndition, of which the heir of A. may take advantage, and yet 
x becauſe © himſelf never can. | 
inguiſhed- a man gives lands to his eldeſt ſon in tail, remainder to his Co. Lit. 
ligation, © ond fon in tail, Se., upon condition, that if the eldeſt ſon, in 
e action » "hip of his ifſue, alien, the land ſhall remain to the ſecond, &c.; 6 123. and 
the releak due conſequence of the condition, that the land ſhall remain to Ld. Coke's 
eaſed might mother, 15 void comment- 


though upon ſuch alienation the donor himſelf 


- 


ich being! might enter * 


tary thereon 
379. 4. 


6 36 | Conditions. 


(a) But where an infant ſhall be bound by a condition in law, or not, vide Co. Lit. 233. b. 244+ & 


Pts. 


CC) To whom it ſhall be ſaid to extend to be boni ” 
by it. = 
* th 


Roll. Abr. P an eſtate be made to a feme covert, ſhe ſhall be bound by the 


. M * ; 
50 6 2 — condition, becauſe this does not charge her perſon, but the 
Roll. abr. So if an eſtate be made to an infant upon an (a) expreſs con. 


1 el dition, the infant (5) ſhall be bound to perform it. 


$ Co. 44. b. Hard. 11. Carth. 42. Vide head of Infants. (C) So where an eſtate is deviſed to u 
infant, on condition, he is bound to take notice thereof, and perform the condition. 2 Ley, 11, 


1 Mod. 86. 300. Vent. 200. | pat 
Roll. Abr. So if an eſtate be made to another in fee, upon condition ; his ant 
w_ 8 heir, after his death, though he be within age, ſhall be bound A 
Jac. 374+. by the condition. | hh 
3 Bulſt. 58. 
5 Co. 68. If a man deviſes land to H. his ſon, and to the heirs of hi ] 
Lord Che- body, the remainder to T. and the heirs male of his body, upon 10 
ney s Abr, condition that he or they, or any of them, ſhall not alien, di. 2 
422. S. C. continue, c.; this condition ſhall extend only to reſtrain T, and Feri 
_ 725. the heirs male of his body, and not H. or his heirs. Th 
Roll. Abr. If a man leaſes lands for years, upon condition that the leſſer, 01 
> * or his aſſigns, ſhall not alien the term to any but to one of hi tin 
"6597 brothers, and after the leſſee aliens to one of his brothers; thi 
judged. aſſignee is not within the condition, but he may alien to whon ; 
| 1 152. he pleaſes. the 
® Bulſt. 290. Roll. Rep. 68. 389. S. C. adjudged. out 
2 Leon. 38. Tf a man deviſes part of his lands to his eldeſt ſon in ta, 3 
ee and the reſt of his land to his younger ſon in fee; provided tha *s 
"© 7 neither of his ſons ſhould ſell or leaſe, before he comes to the tan 
age of thirty years; and that if either of the ſons ſhould, &: 25 
the other ſon ſhould have his lands, Oc. the eldeſt fon, before If 
his age of thirty, leaſes, and the younger enters upon him, be core 
ſhall hold the lands diſcharged of the proviſo; for that extends bind 
only to the immediate eſtate expreſsly deviſed, and not to the nen for t. 
eſtate ariſing upon the limitation. S 0G 
« Leon. 33. If a man deviſes land to his wife, during the minority of i decal 
3 = ſon, upon condition that ſhe ſhall not do waſte, and dies, and tit denti 
judges, wife marries again, and dies, and after the huſband comm , 
E bv. waſte, the condition is not broken, . b 
judged, becauſe a condition to avoid an eſtate ſhall be taken ſtrictiy.— And per Moor, 11. f. King 
Dyer, 65. A proviſo that the leſſee thall not alien, extends not to his executors. 2 Jone: 
Vaugh. 31, If A. is tenant for life, with power, by a marria e- ſettlemen If 
32. Triſ- to make leaſes for twenty-one years, fo long as the lefſee, dn ne; 
tram and | d and 2 
Counteſs of executors or aſſigns, ſhall duly pay the rent reſerve „ ane 7 More 
Balting/aſs. makes a leaſe purſuant to the power, the tenant is at his pe 1 Ms 
bobliged to pay the rent, without any demand of the leſſor, decal after 


the eſtate is limited to continue only ſo long as the rent is pb 
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If a gift be made in tail, on condition that the donee do Co. Lit. 
not diſcontinue, and the donee have ifſue two daughters, and one 5 _ 
of them diſcontinue, the donor ſhall enter and evict them both, W. Moore's 
becauſe it was the original condition annexed to the whole eſtate, caſe, 26 El: 


; : . C. B. Hal. 
that no part of it ſhould be diſcontinued, 88. 3. 4. 13th ed. Co. Lit. ub ſupra. 


ound 


by the 
ut the 


(G) What ſhall be fad a Condition, and not a 
ls con. Covenant. | - 


' 234 a. 


* F a man makes a leaſe for years, by (a) indenture, (5) pro- Co. Lit. 
VIIEO do an 


vided always, and it is covenanted and agreed between the 293: vb. 


1 Lex. 21 ; we +2 96 Roll. Abr. 
parties, that the leſſee ſhall not alien, this is both a condition 403. 
a and covenant. | | (a) That 
on; lis | | the leſſor 
2 bound may take it as a covenant or condition, but not as both. Dalſ. 8. (5) The word proviſo ſometimes 
| amounts to a limitation, and ſometimes to a covenant. Co. Lit. 204. a. 
s of his If a man leaſes for years, and in the indenture there is (c) ſuch Roll. Abr. 
ly, upon a Clauſe, et non licebit to the leſſee dare, vendere vel concedere ſtatum 2 OP 
ien, di. & terminum ſuum alicui perſonæ fine licentiq of the leſſor, ſub pœnd 35 
n T. and firifaFure termini prædict', this is a goed condition. 1 (c) oy 
the leiſee 


hall continually dwell upon the houſe, upon pain of forfeiture of the ſaid term and intereſt, Roll. 


he leſſ Abr. 409. Co. Lit. 204. Godb. 99. So that neither he, nor his aſſigns, grant, aſſign, or ſell the 
e le ee, land to any præter, &c. upon pain of forfeiture of the term. Roll. Rep. 63, 69. 2 Bulſt. 290. - For 
wor his being by indenture, they are the words of both parties. Cro. Eliz. 202, 
ers; this 
to whom But if a man leaſes for years, and the leſſor covenants that Cro. Elie. 
the leſſee ſhall have houſe-bote, hay-bote, and plough-bote, with- JF 
out committing waſte, upon pain of forfeiture of the leaſe, this ;,,,cipws 
n in tal, is 2 covenant on the part of the leſſor, and therefore no con- void, be- 
| * . a 
ided thi diion; and by Anderſon and Beamont the covenant is no more 2 _ 
eg to tht than the law appoints z therefore that, and (4) all that is ſubſe- be done by 
uld E quent to it, is void. it than what might be done without. Vide Poph. 116. 
, . x 
In, befor if a man leaſes lands for years, rendering rent, and the leſſee Roll. Abr. 
n him, be WY covenants to pay the rent, and not to do waſte, and the leſſor 4'% Roll: 
0 bi ds hi . . . © Rep. 367. 
at extend nds himſelf in an obligation that the leſſee ſhall enjoy the lands S. C. 
to the ne for the ſaid rent, and doing according to the covenants of the ſaid (e) The 


indenture, theſe words, (e) for the rent, make not a condition, 5 


becauſe he hath other remedy for the rent, ſcilicet, upon the in- the leſſee, 
denture of covenants. c 7 paying his 


rity of l 


es, and tt 


4 mutt t | | 3 rent, ſhould 
a C0 ®)oy the land. 4 Leon. 50. By two judges againſt one, the covenant is conditional, — But Sid. 280., 

Nis holden contrary per Cur. ; and 2 Mod. 34, 35, it is adjudged cont.— 80 if a man leaſes for years, 

Ucepung the trees, and liberty to fell and carry them away, reparando ſepes & implende ſoveas, the re- 
or, 11. f. paring the ditches, &c. is no condition, but a covenant upon which the leſſee hath remedy by action. 

2 Jones, 206. and vide March, 9. 2 Roll. Rep. 466. 
deten f a man leaſes for years, rendering rent, and the leſſee cove- Owen, 54. 
. ler i unts to repair, &c. and after the leſſor deviſes to the leſſee for ** 6 
ed, and ore years, yielding the like rent, and under ſuch covenants as Ang. 23% 
at his pe „ = in the firſt leaſe, yet this makes no condition; for though, 8. C. ad- 
for, becau WE ter the firſt leaſe is ended, the leſſee ſhall not be bound by the Tn 7 
nt is pal 'x | f to covenants, 3. C. 
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= Conditions. 


Send. 99. Covenants, yet the will expreſſing that the leſſee ſhould have tl the 


8 , lands, obſerving the firſt covenants, it ſhall not be taken to hea | 2 
8. C. cites, Condition, by any intent to be collected out of the will; for eo. ry 
Cro.El.288. venants and conditions differ much. '- 45} hs 
. 15 | | ns 26 | bus 
(H) What ſhall be ſaid a Condition, and not a if © 
Limitation ; and how they differ, Nu 
N ! | 2 the 
e OR DS which properly create a condition, (a) are ſub cohditime, riſo 
282 „ ita quod, ſi contingat, prouiſo, &c. for the non- performante jud; 
| 2Brownl, of which, none but the Heir at law can entet; and regularly, u [ 
on” 1 caſe of a condition, the eſtate of the party is not determined with he f 
(a) PerLorg Out entry or claim. | mai 
Coke, 10 Co. 35. Mary Portington's cafe; if there be expreſs words of condition annexed to the eſte, in tl 
It cannot be conſtrued a limitation ; but this opinion has been denied to be law; and per Hale, C. 3, bei 
Vent, 200., There is no other authority to ſupport it: for, firſt, though the words be proper to cn * 
a condition; yet if, upon the non- performance thereof, the eſtate be limited over to another perſa, If 
$ ſhall be a limitation; for it ſhall not be in the power of the heir, by his not claiming, or ente. will, 
ing, to defeat the intereſt of ſuch perſon. Brownl. 65. Roll. Abr. 412. and Vent. 200. fer Hil fon 
It may properly be called a conditional limitation: ſecondly, if lands are given to the heir, upon end. a 
tion, this upon non- performance ſhall be conſtrued a limitation z otherwiſe no advantage could be u ts 
it; the benefit of conditions annexed to real eſtates belonging to the heir, as thoſe to the perſonal ei not 
do to the executor. Cro. Eliz. 204. Owen, 112. 2 Mod: 7. Lutw. 809. 3 Mod. 32. tingy 
2 | | 0 | F | | . | - m 
Co. Lit. Proper words of /imitation are, dum, dimmods, quathdin, dum ha 
Me hs quouſque, ubicunque, uſque ad, tamdiu, or fo long as he ſhall pa 
2Ld.Raym. ſuch a rent, or be abbot or parſon, &c.; and in theſe caſes the ly If 
250. 1 Bl. (5).veſts the eſtate in the party, without entry or claim; but h re 
op 610. cannot bring a poſſeſſory action, as treſpaſs, c. without Mi pon 
2 actual entry. ä d 
Co. Lit. So if an eſtate be made to a woman (c) dum ſola fuerit, thu er 
9 a limitation which determines her eſtate upon marriage. on, 
(e) If a leaſe be made to a woman for thirty years, ff tamdiu viveret, & cuſtodiret ſe ipſam widow "ap hel 
it determines by her death or marriage, Cro. Eliz. 414. Poph. 99. Moor, 400. Goulſ. 179. ® e cult 
wide Roll. Abr. 411. 843. Owen, 107. ; Ir 
Roll. Abr. Tf a man, having three ſons, deviſes his lands to the eldel; the o 
417. Hainſ- upon condition that he ſhall pay 20/. to each of the other ts... 
— ſons; and that if he fails in payment thereof to either of tis IA 
Oro. Eliz. ſons, that then they may enter and have the land; this is 2 % though 
1155763 tation: ſo that if the eldeſt does not pay the money, the two m þ — 
1 may enter into the land. | | ifor, 
$. C. adjudged, and Owen, 8. 2 Leon. 38. Cro. Jac. 56. 5902. Carter, 93. S-P. adjulger® be ford 
tween Spittle and Davis. | 
« | 2 F 
Roll. Abr. If a man hath iſſue two ſons, //. R. the eldeſt, and H. (i Aa 
$72 412+ youngeſt, and alſo two daughters, and deviſes certain lands thih price of 
and Bald. viz. to H. in tail, when he comes to twenty-four years of 4 — 
Vin. Cro- upon condition that he ſhall pay to my two daughters 20l. a yah wy 


Els. 376. at their full age; and if the ſaid H. dies before twenty-four, © 


— * I will, that R. my ſon and heir, ſhall have the ſaid land to ” U 
8. O. ad- and to his heirs, he giving and paying to my faid auen bs ot] 
| ny = yg ſaid money, in ſuch manner as H. ſhould have-done, if he We, I; 


ment in lived; and if my ſald ſons H. and R. (if the faid lands eb 
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the ſaid R. by the death of H.) do not pay the ſaid money to my c. B. re- 
aid daughters, as aforeſaid, then I will my faid land fhall remain vo nw 
to my daughters and their heirs for ever; and after the deviſor e 
dies; this is a li nitation upon the eſtate of H. and not a condition; 

{o that if H. does not pay the money to the two daughters, after 

his age of twenty-four” years, and at the full age of the daughters, 

| R, ſhall have it by way of /imitation, and cannot enter as for a 
condition broken; becauſe otherwiſe, if this ſhould be a condi- 

tion, it would defeat the portions given to the daughters, and 

the future deviſe to them, which is againſt the intent of the de- 


the 


; Q0- 


Mint, WW ilor: adjudged in a writ of error, per totam Curiam, and the 

mance judgment given to the contrary in hanco reverſed. . #4 
th, in If a man deviſes lands to another in tail, upon condition that Roll. Abr. 
| with he ſhall not alien; and that if he dies without iſſue, it ſhall re- 4*%,Skime: 


"ae ; 8 1 t d Bond, 
main over to another in fee; and after the deviſee aliens; yet he 1, . 


3 * | by two 
the eim, in the remainder cannot enter for the condition broken, but the judges; bur 
ale, C. J. heir at common law; for this is not a limitation, but a condition. fate. 
err If a copyholder in borough-engliſh ſurrenders to the uſe of his Cid. El. 
er perſos, 8 . AP a 5 | GTP OST 
| or entet will, and after deviſes to his wife for life, remainder to his eldeſt ny att 
. Are, ſon, (a) paying 40. to each of his brothers and ſiſters, within and Ham- 


eu wo years after the death of his wife, Gr. this is a limitation, and mond, ad- 
fonal eta A not a condition; for if it ſhould be a condition, it would ex- judge. 


tinguiſh in the heir, and there would be no remedy for the 2 N 
: money. | | Jac. 592» 
iu, dana; 3 Co. 21. 2 Brownl; 68. S. C. cited. (a) For this vide Stile, 294+ 2 Sid. 152. 
all pay 8 | | 
7 45 If a copyholder in fee, in borough-engli/h, having three ſons, Cro. je. 
: but b brrenders to the uſe of his will, and deviſes to his ſecond fon, 56. e 
thout u upon condition to pay 207. a-piece to his daughters, and dies, vertigo 3 


this is a condition, and not a limitation ; for. there is, no neceſſity judged, per 
to expound it otherwiſe, as where a man deviſes to his eldeſt . C. 
"i | - | | riam præter 

RY Williams, 
who held it was a limitation, and that the land ſhould go to the youngeſt brother, who is inheritable by 
mz cuſtom ; for that otherwiſe he would be prejudiced; and vide Carter, 171. | 


If 4. deviſes lands to B., provided that if B. marries without 2 Lev. 21, 


E . . f 
93 0 the conſent of C. and others, or dies without iſſue, then to D., 2 
* a it Se, this is a limitation, and not a condition, in reſpect the re- Fi, al. 

35 4% mander is limited over to a ſtranger, and not to the heir: for judged. 
13 1 


tough the words proviſo & fi (Y) are expreſs words of condition, 4.8 199. 
. would b intent af 8 
+ e an unreaſonable conſtruction of the intent of the de- judged by 
"or, that B. ſhould do an act by which the eſtate of D. ſhould the name of 
be forfeited, | | Sh vg : 
l er. | 
dom. 236, Mod. 86. S. C. adjudged. (5) Dyer, 316. dubitatur. Leon. 28 3. dubizatur. 10 Co, 
nds thik * dente; but in x Vent. 203. (as in ſeveral other books) this opinion of Coke is taken 
la "7g of, and denied to be law. Words of an-expreſs condition ſhall not ordinarily be conſtrued as 
ab en: but where an eftate is to remain over for breach of a condition, which is by expreſs 


ds a conditian yet it ought to be intended as a limitation Holt, 11 Mod. 61. Page and 
uud, 2 Salle, 570. 8. C.] A e ER On * 


If a man deviſes certain lands to A., his heir at law; and de- 2 Mod. 7. 
5 other lands to B. in fee; and F A. moleft B. by ſuit or ot her- 2 by 
Ie be ſhall loſe wwhat is deviſed to him, and it /hall ga to B.; theſe N 

| words | 


| 

3 
4 

| 
4 
| 
1 

| 


called, an- 


* 
- 
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words make a limitation, and not a condition; for if it were 2 
condition, it would deſcend on the heir, and then B. would te. 
| _ ceive no benefit by the breach of it. 

Wigg v. [A. deviſed lands to his ſecond ſon, upon condition that he tr 
Wee. 82. Lit heirs ſhould pay and ſatisfy to the teftator's fix grandchildren (th 
(a) A Gn. children of the deviſee ) the fim of gol., to be equally divided among 
dition, pro- them, with a clauſe of entry and diſtreſs in default of payment of all 
perly'® or part. —'This is not a mere condition (a), but a conditional limit- 


nexed to an ation, there being an expreſs limitation over to the legatees in caſ: 
eſtate, dif- of non-payment, who were to enter and hold in the nature of 


fers from : 
What 3s call. tenants by elegit. 


ed a conditional limitation in this, that it is the proper effect of a condition to give title by the breach 
of it, to the grantor, or thoſe claiming from him the reverſion in the lands; a conditional limitation | 
limits the eſtate over to a ſtranger; and in the caſe of a conditional limitation, the eſtate expires and 
determines of itſelf, without any act, as entry or claim, to be done or made by him who hath the er- 
pectant intereſt: whereas in the caſe of a condition properly ſo called, advantage muſt be taken of the 
breach of it, by the activity of the grantor, his heirs or afligns. 2 Wooddeſ. 143, 4+ Conditional Ami- 
ations ſo far partake of the nature of conditions, as they abridge or defeat the eſtates previouſly limited; 
and they are ſo far limitations, as, upon the contingency taking place, the eſtate paſſeth to a Rtrarge, 
Co. Lit. 202. b. n. 1. 13th edit. ; 


For the diſtinction between a condition in deed and a limitatin, 
denominated by Littleton a condition in law, ſee 2 Bl. Comm, 155. 
Fearne Cont. Rem. 194. 400. ] | 


4 


(I) of Conditions precedent and ſubſequent, 


Eq. Abr. CONDITIONS precedent are ſuch as muſt be punch, 


* 3 5a performed before the eſtate can veſt z but on 2 condition ſub» 
Francis ſequent, the eſtate is immediately executed; yet the continuancey 


Max. Eg · of ſuch eſtate dependeth on the breach or performance of the 


44- If one condition. 
party cove- Res 
nants to do one thing, the other wy another, it is a mutual covenant, and not 2 condition 


Boone v. Eyre, 2 Bl. Rep. 1312. But where mutual covenants go to the-wkole of the confideratnt 
on both fides, they are mutual conditions, the one precedent to the other. Duke of St. Alban. 
Shore, 1 H. Bl. Rep. 270. There are no preciſe technical words required in a deed to make a * 
lation a condition precedent or ſubſequent ; neither doth it depend on the circumſtance, r . 
dauſe is placed prior or poſterior in the deed, fo that it operates as a proviſo er covenant. For e. 
words have been conſtrued to operate as either the one or the other, according to the nature of the 
section. Hotham v. E. I. Company, 1 Term Rep. 645] ; | 


Hl. 6. 7. b. As if I grant, that if A. will go to ſuch a place about my by 
ol. Abr. ſineſs, that he ſhall have ſuch an eſtate, or that he ſhall have le 
* &c.; this is a condition precedent, Fe 
1H. 6. 33. So if I retain a man for 407. to go with me to Rome; , 
b, Roll. is a condition precedent, for the duty commenceth by going "Y 


Abr. 414 ths | | 

Roll. Abr. So if a man, by will, deviſes certain legacies, and then wy 
3 all the reſidue of his eſtate to his executor, after debts, lego 

Oro. Bo, Sc. paid and diſcharged ; this is a condition provedett, 0 , 
335: the executor cannot have the reſidue of the eſtate before 


debts and legacies are diſcharged. + xc dl 
Cro. Eliz. But if a man deviſes a term to A., and that if his wie 1h 


219. Jen- the deviſee to enjoy it for three years, that ſhe ſhall have 1 
nings and | 
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goods as executrix 3 but if ſhe diſturbs A. then he makes B. exe - Gore, ad- 
cutor, and dies; his wife is executrix preſently: for though in 12 | 
nts the eſtate ſhall not veſt till the condition precedent is per- va 3 
formed, yet it is otherwiſe in a will, which muſt be guided by Anderſon at 
the intent of the parties; and this ſhall not be conſtrued as a ft inelined 


2 gy . cont. Leon. 
condition precedent, but only as a condition to abridge the power 229. S. C. 
of being executrix, if ſhe perform it not. 8 adjudged 

Per totam 


Curiam, Anderſon changing his opinion. Winch. 11 5, 116. S. C. cited. 


If A., tenant for life, and R., in reverſion in fee, covenant Roll. Abr. 
to lery a fine, and that it ſhall be to the uſe of 4. and his heirs, 8055 416. 
K. does not pay 105. to A. the tenth of September after; and if Ceſare i 
he does pay, then to the uſe of A. for life, and after to the uſe judged. 
of R. in fee; in this caſe this word &, c. is a condition ſubſe- Jones, 329e 
quent, and not precedent; fo that A. hath an eſtate in fee till g., “ 
R. pays the 105., becauſe there is a day limited for the payment 
of the log., and the ſubſequent words explain the intent to be a 
ſubſequent condition, / And if he pays it, then it ſhall be to A. for 
ie and after to the uſe of R. in fee, which ſhews the intent to be 

at A, ſhall have an eſtate in fee till the 10s. paid. _ 

A copyholder in borough-enghiſh ſurrenders to the uſe of him- 3 Lev. 133. 
{elf for life, and after to the uſe of his eldeſt ſon and his heirs, udged. 
| if he lives to twenty-one z provided and upon condition, that if 
ent. he dies before twenty-one, that it ſhall remain to the ſurrenderer 


and his heirs 3 though by the firſt words it ſeems to be a condi» 


ndl tion precedent, yet upon all the words taken together it is not, 

on ſub but a ſurrender to the uſe of the eldeſt ſon, to be defeated upon 

tinvancel a condition ſubſequent. | 3 | 
re of th If A. makes a leaſe for five years to B. upon condition, that if Lit. 5 350. 
WR B. pays him 10. within two years, that then he ſhall have a fee- wo * 
8 lmpleinthe lands, and makes livery and ſeiſin to B. (a); this paſſeth (a) 3 
on cle de freehold immediately; and B. hath a fee conditional; becauſe 4. leaſes | 
St. Alban" if the freehold was not to veſt in B. till the condition performed, it pray Fs 
* would be difficult to determine in whom the freehold lay; for 35 and 


Fot the ſun 3 may be inſerted in ſuch deeds as are perfected pri- 2 

va T J og "lh | and after 
tely, which might prove greatly prejudicial to ſtrangers. Trad 

Bats to B. that if he pays to A. 10 l. during the term, that then he ſhall have the land to him and his 


* this enures as an executory grant, by increaſing the eſtate; but the fee · ſimple paſſeth not before 
condition performed. Co. Lit. 217. b. 7 4 


But in caſe of a leaſe for life, with ſuch a condition, the free- Co. Lit. 
old paſſeth not before the condition performed, becauſe the 277: b. 
wry may preſently. work upon the freehold. 

if a man grants an advowſon, &c. (which lie in grant) for Co. Lit. 
Nats, upon ſuch condition, the grantee ſhall have no fee till the 7. 
condition performed. | | 
7 4. leaſe to B. for years, upon condition, that if B. pays Co. Lit. 
WW, to A. or his heirs at a day, that B. ſhall have the fee, and 218. . 
ore the day A. is attainted of treaſon and executed; now 
Wh the condition became impoſſible by the act and offence of » 
pit B. ſhall not have a fee, becauſe a precedent condition to 
oT. J. T2 increaſe 


„ 


— — — — — — . —— . — OR = 


| 
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(a) But it increaſe an eſtate muſt be performed; and (a) if it becomes im- 


N poſſible, no eſtate ſhall ariſe. | | be 
| Equity, where the condition of a bond was to ſettle certain lands, in ſuch a manor, by ſuch a day, 70 
though the obligor died before the day, and ſo the bond ſaved at law, and yet the agreement ſhould aft 
be executed in ſpecies, and ſo decreed in Chancery, between Hotham and Ryland, Eq. Abr. 18, the 
| W 
Vern. 79. Alſo, in equity, with reſpect to conditions. precedent and ſub- ag 
1 8 ſequent, the prevailing diſtinction ſeems to be, to relieve againſt | gen 
the breach or non- performance, whether the condition be prece- 0g 
dent or ſubſequent, where a compenſation can be made, If 
Chan. Ca. As if A. conveys lands to B., Oc. and their heirs upon truſt, to h 
* ee that if C. the ſon of A. within ſix months after the death of 4, and 
Mod. pag ſhould ſecure to truſtees 5007. for the younger children of C., heir 
S. C. cited, then after ſuch ſecurity given, to convey to C. and his heirs; and 78 
until the time for giving ſuch ſecurity, in truſt for the eldeſt fon the i 
of C.; and in default of ſuch ſecurity, to convey to ſuch eldeſt duct 
ſon and his heirs; if C. dies before any ſuch ſecurity given, yet give 
this condition, though precedent, being only in nature of a pe- they 
nalty, the intent of the truſt ſhall be regarded, which was to {1 If 
cure 500/, for the younger children. | upon 
Vern. 79. The teſtator deviſed his eſtate to the defendants, in truſt for WW c::tai 
167. Pop- the uſe and benefit of the plaintiff; but declared his will to be, then 
ern that the plaintiff ſhould have no benefit of the deviſe, unleſs the dition 
2Vern. 222. Plaintiff's father ſhould ſettle on the plaintiff; two full thirds o the la 
S. C. cited, the eſtate ſettled on the father on his marriage; and in default WWF tion, 
45a £2. thereof, the eſtate to the defendants : the father made no fettle- MM «f cor 
was relief. ment on the plaintiff, but deviſed all his eſtate to him for lie, 80 
2Vern. 338. but ſubject to the payment of debts: it was admitted, and ooo / 
8. C. cited . . . 3 
4 4 condi. adjudged, that this eſtate was executed in the plaintiff d 


tion which the ſtatute of uſes, and conſequently that this is a condition 
was relieved ſubſequent; yet the Cbancellor declared, that though conditions 


r. tn ſubſequent, which are to deveſt an eſtate, need not be literally 
all caſes of performed; yet, even in ſuch caſe, if the party cannot be colt 
„ ee penſated in damages, it would be againſt conſcience to relieie; 
of a congi. and therefore ordered the maſter. to examine the value of the 


tion, ome eſtate deviſed, and the amount of the debts which that eſtate wal 3 
nem ae charged with, and to report to the court, whether after deter ooo 


tion may paid there would be two full thirds of the father's eſtate, which 
be made; was ſettled on him in marriage, left to the plaintiff; and upon 

. re-hearing, would not vary the former order, declaring that & , 
to be ex- difference was, whether this caſe lay in compenſation or not; f 


tended no if a compenſation was made, he would relieve againſt the breach 


— ee of the condition; but in caſe (5) a ſufficient compenſation v9 

penſations not made, he would then conſider farther of it. ed v 
Have been Tein 8 ſaid th 
allowed, and not to the forfeitures by a tenant for life, making a feoffment, levying a fine, ſuffennt hu; 3 


recovery, wilful forfeitures by copyholders, c. Preced. Chan. 570. 


. > : 0 | ! ? * b 

Vent. 352. IF a feme covert, having power by will to deviſe lands, dei 4 & 

| Ter them to her executors, to pay gool. out of them to 7 be three 
judged in Provided that if the father gives not a ſufficient releaſe of cent, diſtant 


4b; b WR 
Canc. goods to her executors, that then the deviſe of the 590% * 


he void, and go to the executors, and after her death a releaſe is 
tendered to the father, and he refuſes ; yet upon making the releaſe 
after, the money ſhould be paid to the ſon; for it was ſaid to be 
the ſtanding rule of the court, that a forfeiture ſhould not bind 
where a thing may be done after, of a compenſation made for it; 


{ub- as where the condition is to pay. money, &c., and though it is 
aink generally binding, where there is a deviſe over, yet here, it being 
rece· to go to the executors, it is no more than the law implies. | 
If a man deviſes lands to J. S., upon condition to pay 20,000/. Salk. 256. 

truſt, to his heir at law, viz. 10001. per ann. for the firſt ſixteen years, Bl. 7. Grime 
ff 4. and 2000/, per ann, after, till the whole ſhould be paid, and the pet ol; 
ff C., heir enters for the non-payment of one of the 1000/7. per ann., 2Vern. 394. 
; and J. S. ſhall be relieved upon payment of the 1000/., together with 5 C. 
ſt ſon the intereſt, from the time it became payable, without any de- 
eldeſ; duction for taxes; the court declaring, that wherever they can 
n, yet eve ſatisfaction or compenſation for the breach of a condition, 
f a pe- they can relieve. ; | | 
s to {6 if one having three daughters, deviſes lands to the eldeſt, 2Vern. 2223 

upon condition that ſhe, within fix months after his death, pay Woodman * 
ruſt for certain ſums of money to her two other ſiſters; and if ſhe fail, I" 
to be, WW then he deviſes the land to his ſecond daughter, on the like con- 
leſs the Wy dition, c.; the court may enlarge the time for payment, though 
hirds of the lands are - deviſed over; and in all caſes that lie in compenſa- 


; default e tion, the court may diſpenſe with the time, though even in caſe 
o ſettle- of condition precedent. 


for lie, So where one deviſed lands to J. S., his kinſman, paying zvem. 366. 
„ and 10001, a- piece to his two daughters, who were his heirs at law, Barnardiſton 
intiff nd J. S. made default, and the daughters recovered in eject- (a) Pie f 
condition nent; yet J. S. was relieved, on payment of principal, intereſt, Vera. 456. 
ondition g ad colts ; though it was inſiſted, that this was a condition pre- Where it was 
e Iterihi erent, and to the diſinheriſon of the heir at law, and in favour ee | 
be com- (a) a voluntary deviſee. - the court re- 
5 reliexe : : 2 fuſed to re- 
ne of tht lieve, that the party, who had not performed the condition, was a volunteer, 
eſtate Wi A man having two daughters, deviſed to each of them Skin. 285. 
after deb o/, payable at the age of twenty-five years; but if they, The Earl of 
ate, via cither of them, married before the age of ſixteen ; or if the — 
and upon irige were without the conſent of their mother and truſ- decreed 

ag that th 5, then they ſhould loſe 10004. of the portion, which ſhould Hil a W. 
or not; VI to his other children: one of them married before the age 8 

- the breach lxtten, but with the conſent of all the parties; and it was Commiſ- 


nation wah ellen, that the time, being only a circumſtance, might be diſ- fer. 


enſed with. „ 3. C. le: 
dal wan the father treated with the Lord Sa/j/bury about the marriage, though he died before it 
| f 3 and there decreed, that both parts of the condition need not have been performed, the father, 
6, ay, having himſelf diſpenſed with it. But in 2 Vent. 365. S. C. which came on Paſch. 


G2 it is laid, that my Lord Keeper was of opinion, that both parts ought to be obſerved, 


fine , CofferiNf 


R or | 
ands den! ö - * o . ” 
_ her "i; 6 deviſed his lands to truſtees for three years, and if within 3 Chan. Ca. 
ſe of cert | ce years there happened a marriage between G., who was p at, 
cool. en relation, and of the fame blood with the teſtator, and Faulkia 5 


us niece, and heir at law, then to . for life, remainder to Salk. 231. 
Tt 2 hep 
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— compromiſe. benefit of the deviſe; the condition being anſwered by 


—_ Conditions. 


pl. 9. 8. C. her firſt ſon, c. in tail male, by G. to be begotten z but if the 


* 2 marriage ſhould not take effect within the three years, or if the 
the decree marriage ſhould be before the years of conſent, and not ratified 


was reverſed when of competent age, then to F. in tail, who was likewiſe z | 
inthe Houſe remote relation of the teſtator, but not of the ſame blood: the | 


of Lords. 


2 Vern. 333. Marriage between G. and V. did not take effect, though ſerenl 


S. C. where propoſals were within the time made by her friends to his guy. 
— that dians, but not accepted by them; and though ſhe herſelf had 
matter 
was ended preſſed the match as far as the modeſty of her ſex would permit, 
there by She afterwards married the plaintiff, and by her bill any wa the 
Vide title a : : 5 * 
Marriage, What ſhe was capable of doing, having married a pecſon, as was 
what condi- urged, equal in circumſtances, -&c. to G. but her bill was di- 


miſſed by the advice of Holt and Treby, Ch. Juſtices. 


ing thereto 


ſhall be void. 
(K) Of void Conditions, being againſt Law, 
2 H. 4. 9 IF a feoffment be made, on condition to do a thing that is malm 
1 * | in ſe, as to kill or rob J. S. the eſtate of the feoffee is abſolute 
Roll. Abr. and a bond made on ſuch condition is void; for the eſtate ſettled 
418. in the feoffee ſhall not be defeated, nor ſhall a bond be forfeited! 
(a) 2 Vent. for the forbearance of ſuch an action; and (a) an obligee is pi 
209. niſhable for taking ſuch a bond to do a thing againſt law. 

Roll. Abr. If a parſon, on his being preſented to a living, gives a bond, 
oth conditioned to reſign, ſuch condition may be lawful, and 10 
243. 274. Againſt 31 Eliz. cap. 6, of ſimony; as (6) if the condition beto 


ro. Car, reſtrain the incumbent from non- reſidence, a vicious life, or thit 
Re N he ſhall reſign when the patron's ſon, kinſman, or friend, becom 
. qualified to take the living. | | 
Jones, 220. 2 Keb. 445. Sid. 389. Raym. 175. Comp. Incumb. 40, 41. (5) So a bond cone 
tioned for the payment of money to the ſon of the laſt incumbent, ſo long as he ſhould continue a fn. 
dent in Cambridge unpreferred, &c. is good. Noy, 142- So where a patron took bond of b 
preſentee, to pay 5 J. yearly to the wife and children of the laſt incumbent. Earl of Suſſex's 
Cited by Foſter, J. Noy, 142. But Comp. Incumb. 39. theſe charitable reſolutions, if u 
ſuch there were, do not ſeem to be law. Fon 


Pidethe au- But if the condition be for a leaſe of the glebe or tithes, d 


ee f ſum of money, this is clearly ſimony within the ſtatute; 
| Mag In- therefore the condition void, being againſt law. 

cumb. 39, 40. Comb. 394.— That the condition muſt be averred to have been entered into for a fn 
niacal purpoſe. Vide Cro. Jac. 274. Hut, 110. Moor, 64. — And where a ſpecial averment may % 
that an obligation was made for a matter againſt law, Leon. 73. 203. Godb. 29. 2 Will, 447+ 


2 Chan. Ca, 44110 : 
399. Vern. nation is general, as to reſign upon requeſt, ſome ſpecial rea 


Tel. Abr. 86, Mult be ſhewn to require a reſignation 3 for though ſuch bond 


$7. [That may in ſtrictneſs of law be good, yet if they are made an Wu 
ſuch bonds of, 4s by extorting money from the incumbent, &. (e) edu 


—.— 3 will grant a perpetual injunCtion againſt them. 


termined by the Houſe of Lords in the great cauſe of Ffytche v. The Biſhop of Londen, = ; 
1783. But ſee 4 Term Rep. $1. 359-] (e) That the ordinary may refuſe to accept of a 
made by the reſtraint of ſuch bonds. Comp. Incumb. 31. 


Alſo in equity it hath been ruled, that where a bond of ref | 


Conditions. 64 
45 


the Wm 
lk If the ſheriff of 8 
| T- Y e 
1 al or nn _—_— makes B. his under-ſheriff, and tak 42 
1 0 above 20 I. without hi my that he will not ſer ORG. e 
: the . out his ſpecial w not terve executions 417: Hobs 
arrant, this 
7 is a void covenant, 1. S. C. 
| oor, 856. 


becauſe it is againſt 1 
aw and juſtice, 1 
, inaſmuch as whe 1 
n he is made 
pl. 1175. 


were 
under-ſheriff, he is liab 
guar- oF od iable by the law to ex | 
e 
Fink te 3 a cuts all proces NG 
. ook it 3s ſai 2 
Abe 2 Brownl. 282. to be otherwiſe, where he voluntarily covenanted z and wid e > 
ed the | vide title Sheriff z and 
— 7 
er, t0 But if an under-ſheriff co 
charge an | ith the Rs a 
« ited b pe him harmleſs from all eſca 5 oy ſheriff to dif- ag 
as di- y y the under-ſheriff, or any by hi pes o priſoners ar- Moor, 856. 
good covenant; for ſince the high * him appointed, this is a pl. 1175. 
it is but reaſonable he ſhould 1 -ſheriff transfers his authorit 3 212. 
da of its ant take ſecurity for the faithf Y, Brownl. 65. 
105 3 there is nothing intended faithful exe- relolved Jer 
W. a de than connive at eſcapes nded againſt law, but Curiams 
„ being A * a 
deputy, and 3 houſe officer by patent, makes B. hi 
s maln WWW bocure a n ats inter alia to ſurrender the Id es B. his Oro. Eliz. 
blolur, A s beg ew one to B. and himſelf bef ie old patent, and 27; Lee 
ee e A. that A. ſhal olf before a day, and that if B. Cofhi. 
. 0 ges bond for th . ſhall pay 3001. to the executors of u 
forfeiel A e performance thereof; admitti rs of B. and 2 Aud. 55, 
ee is pr WY me of A. per 5 Ed. 6. cap. 16. the whole wel theſe cove- . 5 | 
| & de covenants are not void or illegal ond 15 void, Shough —_ = 
a a bond ey deed of the party, 3 Co. 82. S. C. ci : ; obligation is 
and not 1 33G. c. 9. and alſo for a j C. cited. (a) So where a ſheriff one entire 
: mute; for a ſtatute 1 : a juſt debt; the whole bond is voi eriff takes a bond for : 
tion be w havin e is a ſtrict law; but th ond is void, according t: n 
g made that void which i P e common law divid : g to. the letter of th 
> thi DE oe ich is againſt law, lets th | ivides according to comm , the 
e, Or um 1 Wil. 3. 10 Co. 100. Latch. 143. * 5 the reſt ſtand, Hob. 14. M ry reaſon, and 
d, becoms 3815 | Mod. 35. 2 Brown. 282. Vent. 237. 8 . 
nds entered into 1 . 
« bond coll been al into in reſtraint of : 
wa : of trad 
:ontinue a ts bead reſt ys admitted, and hath been fre e, it ſeems to have Cro. Eliz 
on of nd reſtraining trade in general quently adjudged, that a 972 : 
ef Suffers 2 ſuch a trade in any 45 ee 7 that a perſon ſhall not fol Moor, 115. 
ations, } w ereof are x Ot the ein dom 1 1 "EN I 
that ſuch b 8 , is void; the reaſ- pl. 259. 24%» 
the publick , ond tends to a mon the reaſons pl. 379. 
. ol : 
ithes, 0 enables m Hoo ; deprives the party of his = $8 and is againſt 2703-270. 
tithes, 0 ps lay hardſhips upon th : eans of livelihood ; pets, 
tatute; * c. tends to oppreſſion; s upon their ſervants 5 March, 191. 
5 ppreilion d a ts, apprentic 
pare ; and is attended . es, Owen, 1 
rent damage to th ed with immediate and A 
, | tear of a dif e one fide, only to free th and ap- ;.: there 
into for 169 iſtant damage that e the other from the desen, tag 
verment mi tems to be now may or may not happen: kane: + derſon, that 
lderati r place, if done fairly, and u n reſtraining trade in a well bind 
ond of "Mo os and with no ill intention 54 Fe __ and lawful con- be 
8 e . | ou 
pert - — n __ there is no (6) difference WW N _ M 
duch bouWWMpronice 900 . + caſes, viz. th | een a bond and a Mets; 
mu miſe good; „ Viz, that a bond ſhoul * 2 3Lev. 
ade an i * Reher by bon 1 that the true diſtinction in 5 e The dit. 
2 (c) eq lered into 85 id, covenant, or promiſe, 1 haben C eee e 
* tered into Bo juſt, fair, and reaſonable e : OT en 8 
onder, drmer w. on no conſiderati FEE „and thoſe in coven 
ebe Wil ation, or a : in covenant 
at of 31th | | be good, the latter wry vicious one; that the or promiſe, 
g 5 all being to 
be recovered 


ſum muſt be 
re 
covered, be the damages or conſideration never fo ſmall. 3 Lev. 247 
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Conditions; 


ro. Jac. And therefore where A. and B. living in the ſame town, and 

590- : being both mercers, A. deſired B. to buy his old goods, which B. | 

„ did, at ſuch a price, upon condition, that he would not follow his 4 

2 Roll. trade within the ſaid town; this was holden a lawful contract; 

- 1 a4 I., Becauſe it was a voluntary reſtraint, and the rule is volt 

Bride, ion fit injuria. 2dly, That it was made upon a valuable conſider. | | 

ation, the uſe of his trade being compenſated by the price given th 

him for his old goods. 3dly, That the agreement was neither be 
malum in ſe, nor malum prohibitum, athly, That a man may bind 
himſelf not to live in ſuch a place, and by conſequence not to . 
trade there. 52hly, That theſe kind of bonds are very frequent WW (/) 
in London, . 


10 Mod.27. So, where the condition of a bond was, that whereas 4, hl 
3 taken the ſhop of B. who was a baker, for the term of ſo may 


181. S. C. years, and had given B. ſo much money for it, the condition af 
Fort. 296. the obligation was ſuch, that if, during the term aforeſaid, J. 


1 ſhould not exerciſe the trade of a baker within the (a) pati A 


nolds, where the ſhop was, that then the bond ſhould be void, other 
1 of 2 wiſe to remain in full force; and this was holden a good bond. . 
Comb. 122. Cheſman v. Nainby, 2 Str. 739. 3 Br. P. C. 349. S. C. Davis v. Maſon, 5 Tem tion 
Rep. 118. S. P.] | 4 19. 
1 . So, if the condition of a bond is, that the obligor ſhall not by 
Thompſon any ſheeps-trotters of any perſon of whom the obligee had d l 
pad Harvey ſhould: buy, this is void, being a reſtraint of trade, and tend „n 
try pl to a monopoly 1 of 
ro. Eliz. If the condition of an obligation be, that the obligor ſhallix } 
* 5 always ready to give evidence, and to teſtify the truth in am d tiny 
Crew ag. the king's courts, in all things which ſhall be demanded of h tort 
judged upon c. and that he ſhall not hurt, endanger, or moleſt the oblige p12 
eee in his lands or goods, ratione alicujus rei, this is a good condition 4 
gument, and not againſt law; for as to the firſt part, if he had not beet 
_ obliged thereto, he had been compellable by law; and by the ik B 
part it ſhall be intended that he ſhall not hurt, &c. tortioully, i by p 
not to reſtrain him from purſuing the obligee for felony, or olg uy 
juſt cauſe. | ny Iſt 
Vent. 109, If A. is impriſoned for felony, and B. bound by recognimm | 
Maton and to proſecute, if B. after gives bond to C. conditioned that 5. , cur. 
adjudged not give evidence againſt A. the condition is againſt law, and cove; 
upon'the bond void, | 
firtt open- | 1 266 
ing; and the court recommended it to Serjeant Paulet, who was a judge in Wales, where the plan may 
lived, to have him profecuted for taking ſuch bond. : bor, 
| cannot 
Collins v. [To a bond with condition to indemnify againſt a note; "a «.:,. 
Wit . , defendant pleaded that it was given as a conſideration for ndl * 
*** pearing to give evidence on a proſecution for perjury ; it v5 4 
judged on demurrer, after two arguments in the court of & 7am 
that the plea was good.] | „ ia 
13E. 4. 28. Condition to do a thing which will be maintenance, 5 9 | mi 
_ e  a>-20 ſaye harmleſs from ſuch an appeal of robbery, as B. for 
Carter, 229. againſt him, | [ed have 


Alien, 60. S. P. 


o * 4 n 
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, : . : ., . » f 
2 Leaſe for life, upon condition, that if the leſſee marries with- 43 E. 3. 6. 
- hi out licence, he ſhall re-enter, is (a) good condition. : Roll. Abr. 
* = 18. $ 
tra; is a condition to renounce an adminiſtration. 15 E. 4. 30. Roll. 8 
volenti OM . o 
nder. If the condition of an obligation be, not to fell the apparel of Roll. Rep, 
3 the wife, this is good; though it was objected it was againſt law, 334 er 
* becauſe againſt the liberty of the baron. | Co- 
ay bin So, f «OE bond to a ſtranger, conditioned for the pay- Roll. Rep. | 
2 not to ment of (5) 204, yearly to his wite, this is good. 334+ 6 
. | 5 B if th di S . 0 Ss R | J 1 d. 200, 
requent (0 51 * 5 ms 2 E his wife, it is void, becauſe againſt a maxim in law, and yet che 
; A, ha | | COTE 
ſo many | | SS 
RY (L) Of repugnant: Conditions. 
aid, D : Condition pen a (c) feoffment in f ben, fc wes 
a) parih A den 3 ment in fee not to (4) alien, is void Co.Lit.224. 
1. other ecauſe it is repugnant to the eſtate. . 38. b. 
prant or deviſe, Co. Lit. 223. But he may be reſtrained for a particular ti "SEE 
| bond, to er er 3 7, Leon. 82, 3 Leon. + oh Muſchamp's 8 0 Bride. : 94s 8 3 — 
Tem | tion that the wife ſhall not be endowed, or the huſband f 5 
fon, 5 t. Rell A „ COM Es e huſband be tenant by the courteſy, is good, 22 E. 3. 
[1 not buy 5 | 3 ; | 
fad > Try of a condition, upon a feoffment in fee, that his daughters Dar. 34. 
d tending all not inherit; for this is repugnant to the eſtate, and an at- Roll. Abr. 
3 _ s eſtabliſh a different kind of inheritance than is allowed 98. 
Ot by law. 5 85 
or ſhallis But a gift in tail, on condition that the donee ſhall not diſcon- 10 Co, 39 
1 in any d tinue, or alien in fee-tail, or for (e) life, is good; for theſe are Lit. $362. 
5 ee tortious acts, which may well be reſtrained by condion. SR EY 
the oblige p. 126, Vent. 322. Cro. Eliz Le (ey EI 8 oor, 39. 
as . 720 E . 35. on. 292. (e) Either for the life of another, or hi 
yndition life; for, though an eſt : : 3 „or his own 
| oo a a Pens. 8 = * own life be lawful, yet the condition is good, becauſe the reverſion 
| by the lil 3 
. * | But (7) a liberty inſeparable from the eſtate cannot be reſtrained (5) Hob. 
ny, or athet ” eng Hence it is, that an eſtate-tail hath (g) five eſſential 27% (C) For 
3 1 ents, none of which can be taken away by any condition. which wide 
ecognizant 3 be diſpuniſhable of waſte. 2dly, That the wife ſhall Moo uns 
that B. v 8 wy owed. 3dly, That the huſband ſhall be tenant by the 1 Co. 86. 
aw, and i !tely. 4qthly, That tenant in tail (Y) may ſuffer a common re- 75 2 
. e bogs Marrs” warranty, (whether with or with- 633. p Co. 
. lets, il made before 4 Ann. cap. 16.,) or lineal with 14. a. $5.2, 
there the plain May bar it. 4 p | ) | with allcts, 10Co. 38. b. 
bs, : | Cro, > 
4 Jones, 58. Vent, 322. Ambl. 379. (5) And according to 10 Co. 38. b. Roll. Ab 1 8 
| not be reſtrained from maki leaſe, withi - le Abr. 418. 
a note; 24, But Co. Lit. 223 . Der — Tr 
| : « Lal, b. COnts or 8 - = q 
n for not a den to him collaterally by the Ratute. „ | 6 n. is not incident to his eſtate, but 


. 2 a ſettlement of his lands on his ſon in tail, but took 2Vern.233 
"ag rom him not to dock the entail : on a bill to be relieved, Freeman and 
miſe ruled in equity, that the bond was good, and the bill diſ- TE 
for i ap: 2 though the alienation was made by the iſſue; 

i on had not agreed to give the bond; the father migh 
bare made him only tenant for life. e | _ 
Tt 4 But 


648 - Conditions, 


Moor, 809, But where A. gave lands to B. in tail, remainder to C, his | 
ade 4. brother in like manner, and made them enter into recognizances | 


judged, by to each other not to alien ; it was decreed in Chancery, that theſe 


the advice recognizances ſhould be delivered up and cancelled, as creating a 
of Coke erpetui f | 
een. | 5 | c 
2Vern. 351, 80, where A. ſettled his land upon his daughter in tail, and | c 
1 4 und took a bond from her not to commit waſte, the daughter levied a s 
fine, and committed waſte, and the bond being put in ſuit, equity c 
relieved againſt it. 6 
46 E. 3-4 A gift in tail, upon condition that the donee may alien for the 
wn ee Lat Profit of the iſſue, is a good condition. k 
» . * | 5 le 
Co. Lit. If a feoffment be made upon condition that the feoffee ſhall not f 
„ oe alien in mortmain, this is a good condition, (a) becauſe ſuch 1 
_— alienation is prohibited by law, and regularly (5) what is proli- | A 
made to ba- bited by law, may be prohibited by condition. 
ron and | | | 
feme, upon condition that they ſhall not alien, this is good to reſtrain any alienation by deed, becauſe } be 
ſuch alienation is tortious and voidable; but to reſtrain their alienation by fine, is repugnant and void. | 257 
Co. Lit. 224. a. (65) As the alicnation of an infant, or of a biſhop without his chapter. Ca. ob 
Lit. 224. a. ä . 

þ ſh; 
1Co.84.a, (e) If A. hath iſſue two ſons B. and C. and (d) covenants to Na 
«cobra ſtand ſeiſed to the uſe of himſelf for life, remainder to B. in tail, pa 
och B. Temainder to C. in tail, &c. provided that if B., &c. or any of the * 
had no iſſue heirs male of his body ſhall alien, Fc. the uſes to him limited 1 
at the time ſhall ceaſe only in reſpect of him, as if dead, Sc. this prov i | 
of the breach g ED + z | adju 
of the con- repugnant, impoſſible, and againſt law; for the eſtate of the jud; 
dition. tenant in tail doth not ceaſe by his death, but by his death with- 

A815 $6. out iſſue, | 
2 And. 134+ S. C. adjudged. (c) Sir Anthony Mildmay's caſe, S. P. 6 Co. 40. adjudged. Mont Wil 
632. pl. 868. the court divided, Hob. 170. cited Cholmley and Humble, S. P. Cro. Eliz. 37%] tim 
adjudged. Moor, 592. pl. 799. adjudged. And. 346. adjudged. 1 Co. 86. a. cited. (4) Soit * 
Caſe of a deviſe, Germin and Aſtcot, Moor, 354. pi. 495. adjudged, and agreed by all the yudges d | 
England, that the proviſo was repugnant. And. 186. debated, but no judgment. 2 And. J. 1. not 
judged by all the juſtices. 4 Leon. 83. adjudged cont, But 1 Co. 8 5. cited to have been adjudged, 2 of 
in Moor and And. and wide Cro. Jac. 696. Jones, 58. Godb. 102. Moor, 543+ pl. 721+ and wt 
Poph. 97. Brownl. 45. God. 351. 2 Roll. Rep. 467. 477. 484. [ 
| ; : inde 
7 H. 6. 43. If a man makes a feoffment in fee, provided that the ſeoffor Pap 
4 . ſhall have the profits, this condition is void, (e) becauſe it ic f. the 
and 15 pugnant to the grant. : 20 | 
A N . . . . 0 (hall oo E 
Cro. Eliz. 35. 107. (e) So if there be a leaſe to three during their lives, provided that one Hal! , 
take the profits during the life of the other two. 2 Leon. 132. adjudged, and wide Hob. 17% 100 


Bulſt. 42. 


co. Lit. If a man grants a rent-charge out of the manor of D. 
(4) S0if be which the grantor hath nothing) with a proviſo that it ſhall not 
rants a rent Charge his perſon ; (/) though the repugnancy doth not appr 


out of land the deed, yet the proviſo is void, elſe it would take aw?) K 


in 


notwith⸗ 


8 whole effect of the grant. 5 ; IF J 
vithout a clauſe of diſtreſs, provided that it ſhall not charge his perſon, this is void and repugna0h by W 
he gives not ſeiſin upon the grant. 6 Co. 58. b. | 5 "* 

. Y 

Co. Lit. If a man grants a rent-charge out of land to another for 4 | day 
246. 4. provided it ſhall not charge the land, though the grantee mb ment 
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all not 
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notwithſtanding charge his perſon, yet the proviſo is repugnant, 
becauſe the land is expreſsly charged. | 
If a man grants a rent-charge out of land to another for life, Co. Lit. 
provided it ſhall not charge his perſon, and the grantee dies, his *4%- b. 
executors may bring debt for the arrears ; (a) for they cannot $094» 
diſtrain, becauſe the eſtate in the rent is determined, and the pro- (a) This 


vio cannot leave the executor without remedy. muſt be un- 


derſtood a 
caſe put at common law, for the executors of ſuch tenant for life may at this day diſtrain, per 32 H. 3. 


037. 5 5 

If a man makes a leaſe for years, upon condition, that if the co. Lit. 
leſſor grants over his reverſion, the leſſee ſhall have a fee, if the 378. b. 
leſlor grants his reverſion by fine, the leſſee ſhall not have a fee; OS 
for when the fine transfers the fee to the conuzee, it would be and wide 
abſurd and againſt reaſon, that the ſame fine ſhould work an eſtate Moor, 40. 
in the leflee. | | 

If an obligation is conditioned for the payment of 7/. by 25. Lev. 77. 
fer week till 7/. is paid, and that if he fails of payment of the Vernon and 


25, at any of the days on which it ought to be paid, that the 5 . 


obligation ſhall be void, elſe remain in force; this condition demurter ts 


ſhall be taken diſtributively reddendo ſingula ſingulis, viz. that if he the defend- 


pays the 7 /. the obligation ſhall be void, but that if he fails in 4 


payment of the 25. at any of the days, it ſhall be in full force; not pay 26. 
for the obligation ſhall not be taken to be of no effect, if by any u «aw 

5 ays. Raym. 
means it may be made good. ; 


68. ©; 
adjudged, becauſe the condition is ſenſeleſs, and therefore the obligation is ſingle. Sid. 105. S. C. ad- 


| judged, and that the obligation was fingle, and the condition repugnant and void. 


If the cendition of an obligation be, That if the obligor ſhall die Jones, 188. 
without ſue, that then if be by his laſt will, or otherwiſe in his life- Eton and 
time, ſhall lawfully aſſure and convey certain lands to the obligee and — 
bis beirs, that then the obligation ſhall be void, &c. This condition is eam Cu- 
not repugnant, but ſhall be conſtrued according to the intention 75 gan. 


„  Dodderid 
of the parties, to be collected out of the words of the condition. Pam. 5 
4.8 


If the condition of a bond ſtate that the defendant is truly 2 Salk. 463. 
indebted, and that the bond ſhall be void if the obligor do net pay, Wells v. 
and performance be pleaded on the ground of the literal expreſſion; 

the plaintiff ſhall have judgment; for when the condition recites (3) That it 
debt, and after lays an obligation not to pay it, it is in that just io. 
b) repugnant and void. | _ lupply miſe 


7 takes in con- 
ditions of bonds. 2 Show. 16. and wide 39 H. 6. 10, Roll. Abr. 419. 


| (M) Of impoſſible Conditions. 


F. the condition of a bond be impoſſible at the time of the mak- Co. Lat. ꝛ06. 
ing thereof, as for the obligor to go to Rome the next day, the 52. 96, 


] OO 4 x FR Leon. 8 . 
nd is ſingle, for it is the ſame as if there were no condition at 14 E. 8 1 


all. = 
* and a feoffment on condition that the feoffee go to Rome on Bro. 155. 
ay, is abſolute, for the condition is repugnant to the feoff- (ER 
t; but (e) if an eſtate be to ariſe, or a duty to commence on for life opon 
| a prece- 
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6551 5 Conditions. 


Co. Lit. 206. IF a feoffment be made, on condition that the feoffee ſhall (a) go 


condition, à precedent condition that is impoſſible, they can never hare 
that if he effect. ö n f 


goes from 


the church of St. Peter in Weſtminſter, to the church of St. Peter in Ris, within three hours, to 


have a fee, which is impoſſible ; yet becauſe it is precedent, no fee can accrue. Co. Lit. 206. Roll, 
Abr. 420. | 


Bro. tit. If a woman makes a feoffment to a man that is married to an- 
— other, upon condition that he ſhall marry her, this is a good con- 


dition, for his wife may die, and then he may marry her. 
But guære. If the condition of an obligation be, that the obligor ſhall af- 
Roll. Abr. ſign to the obligee a commiſſion of bankrupts, this is an impoſſible 
* condition, and therefore void, and the obligation ſingle, for it is 

impoſſible to aſſign the commiſſion. 
22 E. 4. 26. If the condition be qued debet pluere cras, this is a good con- 
Roll. Abr. dition; for though the obligor is not certain thereof, yet if he 
1 will take this upon himſelf, and run the hazard, he may at his 

peril, for this is not impoſſible of itſelf. 
22 E. 4. 26. 80, for the ſame reaſon, if; the condition be, that the pope ſhall 


— Abr. be at Weſtminſter to-morrow, this is a good condition. 
Sav. 96. If the condition of an obligation be to ſuſtain and maintain an | 
Wood and 


Avery ad houſe in ſufficient repair, and ſo to leave it at the end of the 
pans term; though at the time of the entry into the bond the timber was 


2 Leon. 189. ſo rotten that it was impoſſible to ſuſtain and maintain it in repair, 


we 29- yet the obligation is good. 
, be- 


cauſe tried by his own act; but the law never binds men to impoſſibilities. 


(N) Of the Effect of a void, illegal, or impoſlibl 
5 | Condition. 


7 


(a) Where J 1g Rome on a day, the eſtate of the feoffee is abſolute, andtk 


tion muſt be Condition void and repugnant. 
performed as near the intent of the parties as may be, Co, Lit. 219. 


Co. Lit. So, if the condition of a feoffment, c. be poſſible at the mal. 
206. a ing thereof, and afterwards become impoſſible by the act of God, 
yet the eſtate of the feoffee ſhall remain. 
on Lit. As if the condition of a feoffment, Sc. be, that the feoffor, 
O0. As 


(5) If the c. ſhall appear in ſuch a court next term, and the feoffor die 

condition before, the eſtate of the feoffee, &'c. (6) is abſolute becauſe ext 

* "gy cuted, and not to be redeemed back but by matter ſubſequent 
ee, be- 


fore ſuch a day, ſhall rein ſeoff the feoffor, and be fore the day the feoffee die, his eſtate is abſolute, kn 
cauſe when the condition becomes impoſſible by the act of God, within the time limited by mo 
agreement of the parties, the feoffee is diſcharged ; but guere of this caſe, for by the expreſs inte 


of the ſeoffment, the feoffee is but an inſtrument to re-convey the land of the feoffor. Vide 
Lit. 219. a. | | 3 


Co. Lit. If the condition of a bond be impoſſible at the time 7 | 
200. making thereof, as for the obligor to go to Rome the next 02s 

the bond is ſingle, for it is the ſame as if there were no condition 
3 at all. | . . But 
5 ; | 5 
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But if the condition of a bond, recognizance, &:. is poſſible at Co. Lit. 
the making, but, before it can be performed, becomes impoſſible 206. 15 
by the act of (a) God, of the law, or of the obligee, Oc. the (2) 


n, 1 33 the condi- 
igation is ſaved, _ tion of a 

Roll obligati bond was to 
ſettle certain lands in ſuch a manor by ſuch a day, and the obligor died before the day; though the 

an- bond was ſaved at law, yet Chancery decreed an execution in ſpecies Eq. Abr. 18. 

con- | | | | 

i if WW (0) Of the Breach of the Condition: And herein, 

ſible | 

it is | 1. What ſhall be a Breach thereof. 

con- Fa man makes a deed of feoffment of lands in ſeveral counties, Hob. 2g. 

if he upon condition the feoffee ſhall reinfeoff him of all the land 


within twenty days after the date, if livery is made but of part 
within the twenty days, the condition is not broken, though all 


„ ſhall | is not conveyed within the twenty days, according to the letter 
of the condition, which is entire. 

: If a man leaſes an houſe and land, upon condition that the Ron. Abr. 
me leſſee ſhall not parcel out the land, nor any part thereof, from the 427. Curtis 
of the houſe, and after the leflee leaſes the houſe and part of the land 2 
en to 4. and after leaſes the reſidue of the land to C. this is a breach 90. 8. C. 
Wepa of the condition; for by the word parcelling, is intended a divi- 28 425 

lion or ſeparation of the land from the houſe; and if the firſt pear 
grant be not a forfeiture, the ſecond is. the firſt 

| grant was a 
breach of the condition, becauſe every diviſion and ſeverance of the houſe and land is within the words 

(ble and intent of the conditions | | 
F If a leſſee of a houſe covenants not to leaſe the ſhop, yard, or Roll. Abr. 

| other thing belonging to the houſe, to one who ſells coals, nor 427. d- 

| that he himſelf will ſell coals there, and after he leaſes all the * 

ll 005 houſe to one who ſells coals, he hath broken the condition. | 

, and tic | If a man makes a feoffment in fee of lands in five counties, Moor, $23« 
upon condition to re- aſſure; if the re-aſſurance is made of the 
lands in four counties, but not in the fifth, the condition is broken 

Pg for the lands in that county only. a : 

t of God, King Henry VIII. granted lands to A. and his heirs, provided that Lit. Rep. 34. 
he and they perpetuis futuris temporibus invenirent & ſuſlinerent duos 105. 428. 

e feoffo capellanos in ecclefia parochiali de W. ad orandum pro anima H. 8. his 

* or di heirs and ſucceſſors, & ad. celebranda divina ſervitia & curam 

.auſe ext] N parochianorum; and A. conveyed the lands to B. and 

quent 8 heirs, who appointed two chaplains, one of which was not 

5 8 ident, but neglected his duty: this is a breach, for the eſtate 

Gary was tied with the condition, into whoſe hands ſoever it came, and 

expreſs int ought not only to have found chaplains, but alſo to have taken 

for. Ve Ci Care that they had been ſuch as would have done their duty. | 

| two men, upon ſale of their wives' lands, covenant that 2 Jones, 195. 

me of tif aye and their wives have good right to convey lands, and to Agen g. 

next dap * : further aſſurance ; if one of the women is under age, this judged. 

) condition breach, for ſhe hath not power to convey the eſtate accord- 

| "g to the covenant, 

Put] | 


If 
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Roll. abr. If a man leaſes for life, upon condition that the leſſee ſhall no: 
1 IE do any waſte, and after the leſſee ſuffers the houſe to fall for 
Owen, 92. Want of covering and reparation, which is not any act of doing, 
S. P. ad- but a permiſhon ; yet it ſeems that the condition is broken 2 
judged: © the words are, any waſte, and ſuch waſte is within the ſtatute of 
I Glouceſter, which ſpeaks of doing waſte ; and it ſeems that the 
permiſſion of the houſe to fall, may properly be called doing 


q i Roll. Abr. 


| 4 Abr But if a man leaſe land, upon condition that the leſſee ſhall 
1 ij 8 2 o - 4 . . 
ZN - „ber not do waſte, and after a (a) ſtranger do waſte, yet this is 


Long, ad- not any forfeiture, becauſe a condition ſhall be taken ſtrictly. 


1 judged by three judges. Leon. 64. S. P. 4 Leon. 39. S. P. (a) So if the condition of an obliea. 
1 tion be, that I ſhall not continue ſuch an action, and my 3 without my privity, „ 
. this is no breach. Cro. Jac. 525. per Dodderidge and Houghton, 2 Roll. Rep. 63. By Montage 
and Houghton, cont, Dodderidge, who ſaid, the act of my attorney is my own act. 


Roll, Abr. If a man makes a feoffment in fee, reſerving rent, upon con- 
— 74 : dition if the rent be behind, and no diſtreſs be found upon 
12 the premiſes, to re-enter; if the rent be behind, and no dil. 


verdict. treſs but a cupboard in a houſe locked, ſo that the feoffor 
cannot come at it; this is a forfeiture, for when the place is not | 


_ to the diſtreſs, it is all one as if there had been no diſtreſs 
ere. | 

Leon. 298. A. made a feoffment in fee to the uſe of himſelf and his hein, 
Rudiard and and 21 H. 8. deviſed the uſe to B. his younger ſon, and the heirs 


Miller ad- : a ; 
Jah, tho' male of his body, remainder to C. his eldeft ſon in fee, provided 


it was aver- B. or any of his iſſue ſhould not diſcontinue or (6) alien, but 


_ _—_—_ only to make a jointure for a wife; and B., after the ſtatute of 


to make a 27 H. 8. c. 10., leaſed for three lives, purſuant to the ſtatute of 
zointure to 32 H. 8. c. 28., and after levied a fine ſur conuzance de droit cont 


3 „ * &c., with proclamations, to the uſe of himſelf and his wie, 


8. C. ad- and the heirs male of their two bodies, the remainder to himſel 
judged, be- in tail male, the remainder to the right heir of A., this was! 


e breach of the condition, for he might have made an indefeaſible | 


mited by the Jointure by fine ſur grant & render; but by this fine the tail 
fine han Created by the deviſe is docked ; and if he had iflue by a former 


3 wife, they ſhould not inherit. 


the fee is limited to the heirs of A., whereas it was before limited to C. (5) What ſhall be ſaid 
alienation. 2 Leon, 82. 3 Leon. 182, | 


Roll. Abr. If there be leſſee for years, upon condition not to deviſe it to 


uy —_ Ke any body but only to his ſons or daughters, and he deviſe it 0 
6.7975" (c) a ſtranger, and die, and his executor never conſent to the de- 


S. P. by viſe; yet (d) this is a forfeiture ; becauſe he hath (e) done al 
three judges (J) that was in his power to paſs it by the will, and hath put i 


againſt one. 2 k 
(e) So if he in the power of his executor to execute it. 


deviſes it to his executors, and they accept the ſame only as executors. 3 Leon, 67. 4 Leon. be 
5 So if he deviſes it to his executors for payment of debts. Roll. Abr. 428. 429. (4d) A woman ce 
„ venants not to do any act to diſcontinue or countermand an action, and after ſhe marries, per guid, f. 
1 | this is a breach, Gouldſ. 59. (e) Q. If extended upon a judgment or recognizance againſt hin. 
TA And, 124. 3 Leon. 3. (F) Secus if he deviſes it, if the leſſor will aſſent; for there nothing 
1 till che aſſent of the leſſor obtained. Cro. Eliz. 60. | | 


Conditions, 


the aſſent of the leſſor, makes his executor, and (5) deviſes it to 


If leſſee for years, (a) upon condition not to alien without Roll. Abr. 


653 


| 429. 
— him, and the executor enters generally, the teſtator not being in- — _ | 
ng debted to any body, this is a forfeiture of the condition. (0) But yer 
for a deviſe is no breach of ſuch covenant. (4) Where a deviſe ſhall be a breach of a. colin ne pr 
e of alien, Dyer, 45. b. Taunton's caſe. Owen, 14. Cro. Eliz. 330. Gouldf. 49. 184. Poph. 106. 
- the and vide Cro. Eliz. 60. So where the condition is, that the leſſee ſhall not alien'during his life, and he 
MY deviſes it, for the deviſee ſhall be ſaid to be in by aſſignment made by the deviſor in his life-time. 
one Dyer, 45. 4 Co. 119. | 
ſhall If there be a grantee of a reverſion upon condition not to grant Roll. Abr. 
is is it over to J. S. by his deed, and he grant the reverſion to F. S. 429. 
I by his deed 3 though the leſſee never attorns, yet this is a for- 
obig feiture, becauſe he hath done his endeavour to grant it, and put 
es i, it in the power of a ſtranger to perfect it. 
955 If the condition of an obligation be, that he ſhall not be aiding Hob. 404. 
and aſſiſting to E. in any action to be proſecuted againſt L., Hut. 40. 
Th the obligee, and after the obligor joins in a writ of error with w_ * 
upon | F., and another againſt L., upon a judgment in treſpaſs againſt agjudged. 
5 uf them three, which 1s apparently erroneous; this is not any breach 
os of the condition, for this is not properly an action, but a ſuit to 
e diſcharge himſelf of a tortious judgment, in which they ought all 
liſtreß to join. 
If a man deviſes lands, upon condition that if he does not 8 co. gr. 
hs (c) permit the executors of F. to take the goods that then were in Roll. Abe. 
the houſe, the eſtate ſhould be void, Sc.; (d) a denial by parol 287031. 
e heirs x 4 | a 2 7 P 2 Brownl. 
vided 1s not any breach of the proviſo, but it ought to be an act done, 277. 8. C. 
en, but a5 ſhutting the door againſt the executors, or laying his hands on chudges. 
a them to reſiſt them, or ſuch like acts; fo that by reaſon of any Cs the 
tute ot F » - 5 * l condition of 
ae ſuch act he did not permit them to take or carry the ſaid goods a bond be- 
ae according to the proviſo, | IE 
is wilt, - quietly to take, reap, and carry away corn; coming upon the land with ſtaves, and prohibiting the 
himſelf - * is And. 131. was adjudged a breach. 600 Jones, 169. and vide . Abr. 434. pl. 46. 
is Was 1 | N | | 
feaſible | If A. leaſes lands to B. for years, and deviſes it to his wife Leon. 92. 
the tal } lo long as ſhe continues a widow, and if ſhe marries, that her Havington - 
former lon ſhall have it; and B. dies; and A. by (e) feoffment conveys Par a 
the land to the wife, and covenants, that from thence it ſhall Owen, 6, 7. 
1 be lad u de clearly exonerated de omnibus prioribus bargainis, &c. & aliis Gouldle 39. 
| "erbus quibuſcunque, and after the wife marries, and the ſon en- pared 
3 | TS; this is a breach; for the term not being extinct by the ac- (e) By fine 
viſe it t ceptance of the feoffment, the land continues charged with this ccrding to 
iſe it 10 (f) pollibility, | — _— 
o the - e and Goulf, (7) Tenant in tail of a rent, purchaſes the land out of which it iſſues, and makes a 
done 2 coffment thereo 


out u 
th p n. Oven, 7. But vide Co. Lit. 389. a. 


. * | LT: . - 
* 5 the party who is-bound to perform a condition diſables him- 
per ga - this is a breach; as where the condition is, that the feoffee 
againſt 0. a re infeoff or make a gift in tail, &'c. to the feoffor, and the 
othing keoffee, 


before he performs it, makes a feoffment or gift in tail, 
| | or 


"ang f, and covenants that it is free from all former incumbrances ; this is a charge, though 
ff Ra eſſe, but in ſuſpence; for if tenant in tail dies, his iſſue may diftrain, and then the covenant is. 


Co, Lit. g 
221, 222. 
Poph. 110. 
Co. 25. a. 
Roll. Abr. 
447+ 
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. Conditions. POM | 
5 Co. 21. a. or leaſe for life or years in preſents or futuro to another perſon, ot 
de) Though marry, or grant (a) rent-charge, or be bound in a ſtatute of te- 


th t * | 
brings a writ cognizance, or become profeſſed ; in all theſe caſes the condition 


of annuity, is broken, for the feoffee has either diſabled himſelf to make any 


by whichthe ęſtate, or to make it in the ſame plight or freedom in which he 
land is diſ- . - , 8 : ; 
charged ab received it, and being once diſabled he is ever diſabled, though 


initio» Co. his wife ſhould die, or the rent, c. ſhould be diſcharged, or 

Lit. 222. a. he ſhould be deraigned, &'c. before the time of the re-con- | 
veyance. 

Co. Lit. But if feoffee, upon condition to re- infeoff, is diſſeiſed, and 


25 „ b. after takes (6) wife, binds himſelf in a ſtatute, c., this is no 


8. P. diſability, for that during the diſſeiſin the land is not charged 
(5) A feme with it; ſo that if the wife die, or the conuzee releaſe, &c., and 


aces yon after the diſſeiſee enters, he may perform the condition. 
conditioned that ſhe would from time to time, and at all times, upon requeſt, do all ſuch acts for the 
aſſuring of lands, &c. at the charge of the obligee, and after marries z and whether this was a breach, 
Hard, 463. dubitatur. It was ſaid, that by the marriage, her huſband had a poſſibility of being tenant 
dy the curteſy, and that now an aſſurance could not be made without fine, and ſo the obligee muſt be 
at a greater charge than intended. f | | 


Roll. Abr. If there be feoffee upon condition to re-infeoff, or to infeoff 


247. S. E. a ſtranger, and after another recover the land againſt him by 
Bro. Condi- 


tion, 26. (c) default, yet till execution ſued the condition is not broken, as | 
{c) Secus, before execution he is not diſabled, for perhaps he will never 


rd wy ſue execution; and if he ſued execution after he has made the I 


title. Co. feoffment, according to the condition, the feoffor may re-enter 
Lit. 222. b. for the condition broken. 5 
Co. Lit. a 1. If a man makes a feoffment upon condition, if the feoffor or 


2. So 2 — 5 ; 
if 7 his heir pay money before a certain day, Sc., and the feoffor 1s 


enters into (4) attainted of treaſon, and executed before the day, yet if bus } 
religion, and heir is reſtored before the day, he may perform the condition, 


pens * for that the condition may be performed at any time before the } 


raigned. Co, day. 
Lit. 221, b. 5 
500. 20, 21. If A, leaſes to B. for twenty-one years, and covenants at an 


Sir Anthony time during the life of B., (e) upon ſurrender of the old leaſe, to 
1 make a new leaſe, and after A. leaſes to a ſtranger, he hath di 
judged. abled himſelf and broken his covenant. 
2 And. 18. N 
S. C. Moor, 4 52. pl. 619. S. C. Cro. Eliz. 450. 479. S. C. adjudged ; and after affirmed un 
a writ of error. Poph. 109, 110. S. C. adjudged; and faid, that admit the leaſe to the ſtranger yo 
to begin at a day to come, yet the obligation is preſently forfeited. (e) So, if the leſſee aſſign bis 
leaſe, he diſables himſelf from taking benefit of the covenant. Bulſt. 22. | 


2. What the Party muſt do to entitle him to the Advantag feren 
thereof; and herein of Notice, Requeſt, Tender, and Refuſal tenan 


; Powe 
Co.Lit.20r. If a leaſe be made reſerving rent, and that for the non-pi lis e 
b. 202. a. ment the leſſor may re- enter, there muſt be an actual deman a leaf 
Hed: 227 made previous to the entry, otherwiſe it is tortious; becauſe ic to pa 
5 Co. 56. * 27 . * 2 . d the eſtate i 
Dyer, 51. condition of re-entry is in derogation of the grant; an ſequemt eltate 
* 331. at law being once defeated, cannot be reſtored by any ſubſequent there! 

OW. 70. * 1 . 

7 Co. 56. payment“. 8 e el 


jectment 
Vaugh. 32+ See 2 Ld. Raym. 750. 1 Salk, 250, 3 Butt. 1896, 7. * But now, on * 1 


4 


>offor 18 
t if his 


dition, : 


fore tht 


ts at any | 


leaſe, to 


hath dif 


firmed upen 
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Advantage 
4 Refuſal 
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brought in ſuch cafe, an actual entry is not neceſſary, the defendant in ejectment entering into a ok to 


confeſs leaſe, entry, and ouſter, But tenants may be relieved on paying all rent in arrear, and coſts, by 
motion. See 4 Geo. 2. c. 38. and 11 Geo. 2. c. 19. | 


So it is if there be a nomine pœnæ given to the leſſor for non - Hutt. 42. 


payment, the leſſor muſt demand the rent before he can be a 
entitled to the penalty; or if the clauſe be, that if the rent 11 


331. 


de behind, the eſtate of the leſſee ſhall ceaſe and be void; 7 Co. 56. b. 
in theſe caſes there muſt be an actual demand made; becauſe (% 20 fl. 6. 


the preſumption is, that the leſſee is attendant on the land, to . . 
fave his penalty and preſerve his eſtate, and therefore ſhall not 458. 


be puniſhed without a wilful default; and that cannot be made 
appear without a demand be proved, and that it was not an- 


ſwered: (a) and the demand in theſe caſes muſt be made at the 


day prefixed for the payment, and alleged expreſsly to have been 
made in the pleading. h 


But where the remedy for recovery of the rent is by diſtreſs, Hob. 27s... 


there needs no demand previous to the diſtreſs, though the deed Hutt 13.23. 


2 Roll. Abr. 
426. 
Moor, 833. 


ſays, that if the rent be behind, being lawwfally demanded, the leſſor 
may diſtrain; but the leſſor, notwithſtanding ſuch clauſe, may dif- 
train when the rent becomes due: ſo it is if a rent-charge be 
granted to A., and if it be behind, being lawfully demanded, that 
then 4, ſhall diſtrain, he may diſtrain without any previous de- 
mand; becauſe this remedy is not in deſtruction of the eſtate, 
for the diſtreſs is only a pledge for the payment of it, and the 
rery taking of the diſtreſs is a legal demand. | | 
Where the remedy for non-payment of rent was by way of (3) Plow. - 
entry, it was (6) formerly holden, that if the rent was made pay- 79; Ka- 


| able at any place off the land, no demand was neceſſary 3 be- ce. 


| c) 4 Co. 73. 
cauſe the money being to be paid off the land, was looked upon 23 


3s a ſum in groſs, which the tenant had at his own' peril under- CES 
taken to pay: but (c) this opinion hath been entirely exploded : #35* 53% 
tor the place of payment doth not change or alter the nature of 
the ſervice, but it remains in its nature a rent, as much as if it 
had been made payable upon the land. | 
but where the power of re-entry is given to the leſſor for non- Dyer, 686, 
payment, without any further demand, there it ſeems that the 
| flee hath undertaken to pay it, whether it be demanded or not; 
ad there can be no preſumption in his favour in this caſe, be- 
cuſe by diſpenſing with the demand, he hath put himſelf under 
tle neceſſity of making an actual proof that he was ready to ten- 
ler and pay the rent. | 
ito, as to the neceſſity of a demand of the rent, there is a dif- Vaugh. 37, 
acnce between a condition and a limitation: for inſtance, if 32. 
| euant for life (as the caſe was by marriage-ſettlement, with 
= to make leaſes for twenty-one years, ſo long as the leſſee, 
+ *xccutors or aſſigns, ſhall duly pay the rent reſerved) makes 
| 2 c purſuant to the power, the tenant is at his peril obliged 
Ae rent without any demand of the leſſor; becauſe the 
a is limited to continue only ſo long as the rent is paid; and 


the . 232 
1 relore, for the non- performance according to the limitation, 
ab late muſt determine. N 


If 
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SS Conditions. wy 
Roll. Abr. If A. levies a fine of lands to B. to the uſes of a certain inden. 
449- oe ture, in which is contained this proviſo, that if A. pays or ten- 
2 Jul. ders 200. during his life, at the font- ſtone in the church of $, tg 
tices. B., that then it ſhould be to the uſe of A. in fee, a tender of 
— 4 the ſaid ſum at the ſaid place is void, if he (a) gives not notice 
certified by to B., that he or his deputy may be there to receive it, (d) be. 


the judges cauſe no day certain was appointed. | 

to the Chan- 

cellor for law. 8 Co. 92. S. C. cited. 2 Bulſt. 144. S. C. cited. (a) But if at any time he meet 
him at the place, he may tender the money. Co. Lit. 211. Cro. Eliz. 14. (5) Yelv. 47. Cn, 
Jac. 9, 10. Co. Lit. 211. a. Cro. Eliz. 298, 13 Co. 2. Like point; and vide Roll. Rep. 35z. 


Co. Lit. If A. is bound to B., upon condition that C. ſhall infeoff D. 
220. g. P. On ſuch a day, C. mult ſeek D. and give him notice thereof, | 
and requeſt him to be upon the land at the day, to receive the 
feoffment. | 
Winch, 26. If A. leaſes his lands for forty years, rendering rent, and de. 
NN 5 viſes the reverſion to J. S. in tail, c. provided that B. and b 
. wife ſhall have the rent to their own uſe till J. S. comes of ape, | 
upon condition that B. and his wife, within three months after 
his death, enter into a bond to his overſeers for the payment ol 
344. per annum, in ſuch penalty as his overſeers ſhall adviſe; and 
A. dies, B. and his wife muſt give notice of this to the overſeers 
and at their peril procure them to adviſe, &c. | 
Hob. 24. A. made a deed of feoffment of lands in ſeveral counties 
e Kare dated the 15th of October, 4 Mar., upon condition the feoffet 
ed 26 Eliz. ſhould re-infeoff him of all the lands within twenty days after 
the date of that deed; and yet becauſe 4. made his feoffment 
but of part, within the twenty days, it was holden, the condition 
was not broken, though all was not re-conveyed within the twenty 
days, according to the letter of the condition, which is entire; 
for it was the fault of A. it was not conveyed, without which it 
could not be re-conveyed. 
5 Co. 20, If A. leaſes to B. for twenty-one years, and covenants at a! 
* aGudg- time during the life of B. upon ſurrender of the old leaſe, to] 
. 8. C make a new leaſe for the reſidue of the term; and after 4. leaſe 
adjudged to a ſtranger; though B. by the words of the indenture ougit] 
that fove- to do the firſt act, viz. make a ſurrender, yet becauſe 4. hath 
9 diſabled himſelf to make a new leaſe, B. ſhall not be obliged i0 
making any ſurrender his old leaſe without poſſibility of a new leaſe, but mi 


requeſt tho? 2 5 | — . : 
bring covenant, without making any ſurrender 


venant the new leaſe was to be made upon requeſt, Cro. Eliz. 450. Poph. 109. S8. C. adjudged. 


5 Co. 52. So, if a man covenants to infeoff J. S. upon requeſt, and altet 
— infeoffs another, J. S. may have covenant, without making 8 
5 requeſt. | 
18.3427. If the condition of an obligation be (c) to levy a fine AY 
Roll. Abr. obligee, he is not (d) bound to levy it if the obligee (e) doe 8 
21. and vide ſue a writ of covenant againſt him. | 20 
oll. Abr. 422. S. P. cont. (c) So if the condition be, that a ſtranger ſhall levy 2 3 3. K 


* 


ligee. Hutt, 48. Winch. 30. So if the condition be to acknowledge a judgmen 7. if 
muſt ſue out an original, Winch. 30. Hutt. 48. (4) Where the obligor or ee 
z 


abled himſelf, the obligee, &c. may bring an action without, &c. 5 Co. 21» by 
Kliz. 450, 479 Poph. 109. (e) Where the condition is to pay all coſts that hall be —_— | 


Conditions, | 657 


ittcators, by the obligor and oblige to be choſen ; the obliges muſt chooſe an arbitrator before he can 
ſhew any fault in the obligor. Vent. 71. 


"26 If the condition of an obligation be, that the obligor ſhall Lev. gz. 
<A make all the linen the obligee ſhall wear during his life, the _ and 

* obligee muſt deliver to the obligor the cloth of which it is to be , 3 
: 8 — : c * 

) de. made; for all contracts are to be interpreted (a) according to the not appear. 

intent and ſubjeCt-matter, ing the ob- 

| ö Igor was a. 

ſempſtreſs, or ſuch perſon that uſed to make linen and find the materials. (a) As if a tailor Is bound, 

e meets o& promiſes to make a ſuit of clothes for me, I oughr to deliver him the cloth, becauſe it is uſual 

OC for kim to provide it. Lev. 93. per Curiam. 


But if a ſhoe-maker is bound to make me a pair of 
573 ſhoes, he is alſo bound to find the leather, becauſe that is uſual. 1 Lev. 93. per Cur, 


off D. 


If a man deviſes land to another, upon condition, that if he Roll. Abr. 


ereof, days 41. yearly out of the land to the wife of the deviſor for her _ 
ye the life ; adding over and above, that his full intent and will was, 582 ; 


that ſhe ſhould be yearly paid the ſaid rent accordingly ; the de- man deviſes 


nd de- viſce ought to pay this rent to his wife (5) at his peril, without ede, — 
. o P - - * 922 I 

nd his any demand of the wife; otherwiſe the condition is broken. ſo b 0 

of age, the ſhall be effectually ready to demiſe it to his heir at 50 l. paid. yearly, when ſhe ſhall aot dwell on it 

is after herſelf; yet if ſhe goes and lives at another place, the condition is not broken without a tender and re- 

wont off fuſal to leaſe. Moor, 626. pl. 860. | | 


fe: and If 4. conveys lands to B. in tail, upon condition that B., and Poph. 102. 
an the heirs of his body, ſhall pay to the daughter of A. 200/., or 
ſo much thereof as ſhall be unpaid at the death of A., according 


ountich to the intent of the will of A., and after A. by will deviſes to his 

ſeofſe daughter 200 J., viz. 100. to be paid that day twelye-month 

8 after next aſter his death, and the other 100/. that day twelve-month 

-offment! next after, Sc., and dies; B. is not bound to pay the 200/. 

.ondition vithout demand; for the payment, by the indenture, is referred 

e twenty] to be according to the will, and, the 2001. was deviſed as a 

g entire} legacy, which ought to be paid upon demand, and not at the | 
which i peril of the executor z and therefore the nature of the payment is ' 


atered by the will. 
ts at an) 
| leaſe, 0] 
> A. lese 
ure oupit 
ſe A. bath 
obliged ue 
, but m3 


3. What ſhall be a Diſpenſation therewith, - 


: f a leaſe for years be made upon condition not to alien without Co. Lits 7 

cence, and after the leſſor licenſe. the leſſee to alien, and die 32, b. 45 

before any alienat ien; for the death of 4 Ar. 
© any alienation, yet the leſſee may alien; for the death o 4 

the leſſor is not any countermand; for this was executed on the 

part of the leſſor as much as it could be. 


So, if a man leaſes land upon condition that the leſſee ſhall not Roll. Abr. | 
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adjudged dien the land, nor any part thereof, and after he aliens part, with 47" i \ 

| the aſſent of the leſſor, he may after alien the reſidue without W 4 
, and after 8 aſſent; for all the condition is gone by this ; for it cannot be | 
naking 2 inded or apportioned. _ MO 

N „if 4, leaſes land to three, upon condition, that they, or 4. Co. 120. a. 
fine to m ay of them, ſhall not alien without licence of the leſſor; and wa 
(e) doe 8 terwards one aliens with his aſſent, this diſcharges all the con- $16. Roll, 

mn as to the other two. | Abr. 471. 


If (c) leflee for years hath execution by elegit of a moiety of the Moor, 22. 


© 1d reverſion againſt the leflor, where the leaſe is upon con- Jaa 5 


> this is a ſuſpenſion of all the condition during the time of % 80 f 
peninon o the condition during the time ot (c) 80 if a 
Vol. 5 U u the 5 * 
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Conditions. 


Arangerhath the extent; and though but a moicty of the rent is extended, yet 


execution by the entire condition is ſuſpended. 


elegit. 


Moor, 71. pl. 193. Dalſ. 72. Moor, 91. and vide 4 Leon. 28. 


2 Co. 59 · 
adjudged. 


Cro. Eliz. 
66 5. | 
Owen, 116. 


Cro. Eliz. 
665. per 
Cur. 

Roll. Abr. 


453 


Co. Lit. 202. 
Roll. Abr. 
474. ſame 


rule. 


If a man makes a feoffment in fee upon condition to re- infeoff, 


and the feoffor after diſſeiſes the feoffee, and leaſes for years, | 


this is a diſpenſation with the condition during the term. 
If a man leaſes for years, upon condition to be performed on 


the part of the leſſor, and before the time of the performance of | 
the condition he leaſes to a ſtranger for years, by indenture, the | 


condition is not ſuſpended or deftroyed, but may be performed 
notwithſtanding ; for it is au eſtoppel only between the leflor and 
the ſecond leſſee. 


But if a man makes a feoffment upon ſuch condition, and 


aſter levies a fine to a ſtranger, the condition is gone. 


If a condition be to recover certain land of J. S. and thereof 
to enfeoff another who is party to the obligation; if he to whon | 
the feoffment is to be made, accept a feoffment of the land be- 
fore any recovery had by the other, he hath diſpenſed with the | 
condition, 


4- How far he, who enters for a Condition broken, ſhall be te. 
inſtated in his former eſtate. 


It is laid down as a rule, that he who (a) enters for a condition 
broken, ſhall be in of the ſame (b) eſtate he was before; and 
therefore ſhall avoid all meſne charges and incumbrances. 


(a) He that will take advantage of a condition, muſt enter if he can; if he cannot, he muſt claimj 
for a freehold, whether it lie in grant or livery, cannot ceaſe by condition without entry or cla, 
though the words are, proviſo that if he do not pay, &c:"that then the eſtate ſhall ceaſe and be void, wit 


ther the conveyance were by feoffment, bargain and ſale, or deviſe, &c. Co. Lit. 218, 


(b) Art 


mainder is granted upon condition, and after the particular eftate determines, and the condition 5 
broken, the grantor ſhall have the land in poſſeſſion. 2 Roll. Rep. 60. — A condition or liquitzuen 
annexed to an eſtate, ought to deſtroy the whole eſtate. 1 Co. $6. b. 6 Co. 40. b. 


22 E. 3. 19. 


Fitz. Con- 
dition, 12. 
S. C. 

Roll. Abr. 


474. 


Lit. § 325. 
Co. Lit. 201, 


202. 


Lit. & 327. 


As if 2 feoffment is made to A. upon condition for the not 
payment of certain rent to re-enter, and A. dies, leaving 2 wile; 
after which the condition is broken by the heir of A.; the feoffor} 
ſhall re-enter, and defeat the title of dower that accrued to dt 
wite of the feoffee. | A 

If a man makes a feoffment, gift, or leaſe, reſerving rent, wa 
a condition that, if the rent be behind, it ſhall. be lawful for the 
feoffor, Qc. and his heirs into the land to re-enter ; in theſe caley 
if the rent be not paid according to the deed, the feoffor or leſof 
may enter into the lands, and hold them in his former wy 
becauſe the feoffment or leaſe was not abſolute, but defeafible of 
the non-performance of the condition. jy 

But where a feoffment is made of land, reſerving rent, oh 
condition that, if the rent be behind, it ſhall be lawful rf 
feoffor and his heirs to enter and hold the land, and take the 4 
fits till he be ſatisfied and paid the rent behind; this 18 not 20 


dition abſolutely to defeat the eſtate; but the feoffor in this ci 


hall, upon his entry, only hold the land as a pledge, of - I 


2 } 


11 be re- 


ondition 
ore; and 
8 
nuſt clam} 
ry or cam, 
e void, ube 
GA. 
condition i" 
or limit 


the not 
ng 2 wile; 


the feolltY 


ed to tl 


| rent, wil 
ful for ble 
theſe cath 


eſtatey 


lefeatible VN 


rent, 9 
ful for tn 
take the fi 


rmer 


is not 2 d0 


in this c 
ge; or 1 | , 


. 


nature of a diſtreſs, till the rent be paid him, and the profits "0 
ſhall not go into the account of the rent, but ſhall be applied to * 
his own uſe, that by ſuch perception the tenant may be obliged 
the ſooner to pay the arrears of rent. | 

But if the condition had been, that, if the rent be behind, the Co.Lit. 204; 
leſſor ſhall re-enter, and take the profits thereof until he be ſatiſ- 
fied z there the profits ſhall go into the account of the rent; and 
conſequently, when the profits received are equivalent to the ar- 
rear of rent, the lefſee may re-enter, and hold it under the 
former leaſe. | : | 

And though part of the rent be paid him before re-entry, yet Cro. Jac. 
if the whole be not ſatisfied he may enter for any part that is ar- 511. Coe 
rear; becauſe the condition is to enforce the payment of the whole e 
rent; and therefore he may take advantage for non-payment of 
any part thereof. 

Lefſee for life, and the reverſioner, join in a feoffment upon Roll. Abr. 
condition reſerved to the leſſee; if he enter for breach thereof, 474. 
this ſhall not defeat the entire eſtate. | 

If a man ſeiſed of lands in right of his wife, makes a feoff- Co.Lit.202; 
ment in fee upon condition, and dies; and after the condition is 2. 336. b. 
broken, and the heir of the feoffor enters (a), it is impoſſible he 3 n 
ſhould have the ſame eſtate which the feoffor had at the time of (a) So if a 
the condition made; for that was in the right of his wife, which man ſeiſed 
was diffolved with the coverture, and therefore when the heir 3 
hath entered for the condition broken, and defeated the feoff- part of his 
ment, his eſtate vaniſheth, and preſently the eſtate is veſted in mother, 
the wife. | _ 1 

| feoffment in 


fee upon condition, and dies; the heir of the part of the father, who is heir at common law, ſhall enter 


. 


| for the condition broken 3 but the heir of the part of the mother ſhall enter upon him, and enjoy the 


knd, Co. Lit. 12. b. 


If cui que uſe after the ſtatute of 1 R. 3. c. 1. and before the Co.Lit.202. 
atute 27 H. 8. c. 10. had made a feoffment in fee upon condition, * 10e. 133. 
ind had after entered for the condition broken, though at the * NY 
ume of the condition made he had but a bare uſe, yet by his 
feolfment the whole eſtate and right being deveſted out of the 
8 he ſhould have been ſeiſed of the whole eſtate in the 

nd, 

Tenant in ſpecial tail hath iſſue; his wife dies, and he makes Co. Lit. 
 fcoffment in fee upon condition; the iſſue dies; the condition . * 
8 broken; the feoffor re-enters ; he ſhall be only tenant in tail 

pollibility of ifſue extinct, though when he made a feoff- 

nent he had an eſtate-tail. | 

1 2 man makes a gift in tail to A., the remainder to A. and Co. Lit. 
s heirs, upon condition that he ſhall not alien; the condition is 27+ % - | 
Pod, as to reſtrain any diſcontinuance of the eſtate- tail, but as 3 
x the lee-ſimple it is void and repugnant ;z and therefore ſome che condi- 
ſt of opinion that this is a good condition, and that it ſhall de- cow 2 
at the alienation (5) for the eſtate-tail only, and leave a fes - the n 


| . x the particu- 
"Pi in the alienee. lar eſtate, or to the remainder only. Co. Lit. 2 30. b. 
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660 5 Conditions. 


ro. Elis. If the father ſurrenders copyhold lands to the uſe of the fon 
39. ad- fee, upon condition that he ſhall perform certain covenants, and | 


judged, M I 
* the ſon after admittance ſurrenders to the uſe of 4. in fee, upon 


condition that if the ſon pays ten pounds the ſurrender ſhall he | 
void; and the ſon pays not the 10/., nor performs the covenants, | 
and the father enters, and dies ſeiſed, and the lands deſcend to the | 
ſon, yet A. cannot enter upon him; for by the entry of the father | 
both the ſurrenders were defeated; and the fon may confeſs and | 
avoid the eſtate of 4. | | 
Co. Lit. A man being entitled to be tenant by the curteſy, makes i 
30. b. Ffeoffmen: in fee upon condition, and enters for the condition | 
broken, and then his wife dies; he ſhall not be tenant by the 
curteſy; for though the eſtate given by the feoffment was con- 
ditional, yet his title to be tenant by the curteſy was abſolutely 
ekrinCt by the feoffment. | 
Co. Lit. Tenant by homage anceſtrel makes a feoffment in fee upon 
Tos wy condition, and enters for the condition broken: it ſhall not be 
103. a Holden by homage anceſtrel again, for the right of the preſcry- 
202. b tion and privity of eſtate were interrupted for the time: fo, (a)if 
(2) kor not- à copyhold eſcheats (b), and the lord makes a feoffment in fe 


withitand- * 
ing the entry upon condition. 


for the condition broken, the ſeigniory is extinct, for that was excluſively extinct by the feoffment 
Co. Lit. 30. b. | | gd 
Co. Lit. 202. If tenant for life makes a feoffment in fee upon condition, 
252: and enters for the condition broken, he ſhall be tenant for lik 
Roll. Abr. , K 8 . 
856. again, but ſubject to the forfeiture; for though the eſtate is u- 
duced, yet the ſorfeiture is not purged. 
4 Co. 82. If the conuzee of a ſtatute, Sc., or he that hath lands till ſuc 
2 Roll Abr. à ſum levied, ſurrenders to the reverſioner upon condition, add 
8 after enters for the condition broken, and performs the firſt co 
dition, he ſhall not hold over after the extent incurred, or fu 
time as the money might have been levied. 1 
3 Ce. 75. b. If leſſee for life or years, upon condition to have a fee il, of 
| grants his eſtate upon condition, and after enters for the cond 
tion broken, and performs the firſt condition, perhaps the * 
will accrue, for the poſſibility was not abſolutely deſtroyed; a0 
when he enters for the condition broken, he is in of his dl 
| eſtate. | Bo . 
Dyer, 344. If a man makes a feoffment in fee of a manor upon conditi 
er e and the feoffee grants eſtates by copy, and then the condition 
Cop. da. rok h d, for he was 41 
23. roken, yet the grants by copy ſha]l ſtand good, for he wa ; 
timus dominus pro tempore, and the copyholder doth not claim i 
eſtate out of the lord's, but by cuſtom; and if the grants 1. 
made after the condition broken, yet it is all one, for till ent 
the feoffee hath a lawful eſtate, and the feoffor may war i 
advantage of the condition broken: but if a leaſe be made 
a manor for years, on condition to be void upon the breach 
a certain Condition, and the condition is broken, no wou 
grants made afterwards ſhall bind the leſſor, becauſe the eſtate 
the leſſee is void: but if it were for life, &c., then the g. 
were good, | " | 


on in 
„nd 
upon 
all he 
nants, Þ 
to the 
father 


Is and 


Conditions. 


(P) Of performing the Condition: And herein, 


1. What Perſons may perform the Condition, 


F a man makes a feoffment in fee, upon condition to be void 
if the feoffor pays a certain ſum of money to the feoffee, and 
the feoffor dies before payment, his heir cannot pay it, becauſe 
the time of payment is paſt; for the condition being general, if 


the feoffor pays, &c., it is as much as to ſay, if the feoffor during 
is life pays. 


lakes 4 
ndition 


by the 


nad but when a day of payment is limited, and the feoffor dies 

{olutel before the day, his (a) heir may tender the money, becauſe the 

| time of payment was not paſt by the death of the feoffor. 

ce Upon his executors or adminiſtrators, becauſe they repreſent the perſon of their teſtator. Lit. 

| not de Lit. 208, 209. a. | . 

150% J. S. having iſſue three ſons, A., B., and C.; A. dying in his 
þ 


life-time, having iſſue only a daughter; J- S. deviſed certain 
lands to his wife for life, and after her death to his fon C. and 
his heirs 3 provided that if B. do, within three months after the 
death of my wife, pay to C., his executors or adminiſtrators, the 
ſum of 5007., then the ſaid lands ſhall come to my ſon. B. and 
lus heirs z the wife lived ſeveral years, and during her life B. 
died, leaving J. D. his heir, who not being heir at law to 
the teſtator, the queſtion was, Whether he could now, after the 


1t in {ee 
e feoffmend 
condition, 
it for li 
tate 18 N. 


6 fil ſub death of the wife, perform the condition? And though it was 
1. 7 objected, that this being a condition precedent, and merely per- 
bl = lonal in B., who had neither jus in re, nor ad rem, and could 


o) not therefore deviſe, releaſe, or extinguiſh the condition, and 


d, or ud conſequently that his heir could not perform it after his death; 


foe if, . ſet it was holden, and ſo decreed, that the poſſibility of perform- 
Pa. _ ing this condition was an intereſt or right, or ſeintilla juris which 

the i reſted in B. himſelf, and conſequently ſuch right, poſſibility, or 
— az u tereſt deſcended on his heir, and, according to Littleton ſupra, 


ot bis d may be performed by him. 


n conditl 1 4. mortgages his lands to B., upon condition that if A. and 


condition | * Pay 205. at a day to B., that then he ſhall re-enter ; (c) A. 
he was lies before the day, C. may pay the money, &c., and yet the let- 
zot claim , ier of the condition is not performed. the day, A. may pay it. 
1 4 Dut if A. had been living at the day, and would not have paid 
* wy th e money, but had refuſed to pay it, and C. had tendered it, 
q "ak 9 might have refuſed it. ö 
Fas breach and B. levy a fine to the uſe of A. in fee, if B. does not 
* unte Pa 105. at Michaelmas after, and that if he doth then pay the 
mo "aol ad 10s. that then it ſhall be to the uſe of A. for life, and after 
; * 9 05, in fee, and after B. dies before Mich.; it ſeems the heir 
ph * may pay the 105. for this is not more perſonal, being the 


ent of money, than in the caſe of Littleton upon a mortgage. 
inpton and Berkley cent. Jones, 390. S. © 


89 1 


Uu 3 


663 


Lit. 9337. 
Co. Lit. 
208. a. 


Lit . 8 3 37. 
Co. Lit. 208. 


b. 209. A. 
(a) So may 
§ 337. Co. 


Eq. Abr. 
106, 107. 
Marks and 
Marks. 

1 Str. 129. 
Is . 

(5) Though 
a condition 
in ſtrictneſs 
of law, is 
not deviſa- 
ble, yet, 
fince the 
ſtatute of 
Des, the 
deviſee may 
take benefit 
of it by an 
equitable 
conſtruc- 
tion; and 
in this caſe 
B. might 
have releaſed 
or extin- 


guiſhed the condition. Eq. Abr. 107. per Lord Chancellor. 


Co. Lit. 
219+ b. 

(c) So if Go 
dies before 


Co. Lit. 219. 


Co. Lit. 
219. b. | 


Roll. Abr. 
420. The 
court di- 
vided, vx. 
Croke and 
Jones, that 
it was per- 
ſonal; but 


and the court divided accordingly. Winch. 103, 194» 
11 


| 116. 118, 119. with the arguments at large, but no judgment; and vide Co. Lit. 205. that the hely 


Conditions. 


4a 


0 
may perform it. [ After covenant, to ſtand ſeiſed to the uſe of B. and his heirs, with proviſo of teyo- an 
cation on payment to B. and his aſſigns; B. dies; he may tender to the heir, and revoke. Allen's 
caſe, Ley. 55. b. Hal. MSS.] ſo 

{01 
Hob. 285, If a man deviſes land to his daughter at her age of eighteen 
aJjudged years, and that his wife ſhall take the profits to her own uſe th 
S.C. ad, till his daughter comes to eighteen, provided ſhe keep and the 
Judged» bring up his daughter at ſchool, &c., and dies; and the wife car 

marries again, and dies; the intereſt in the lands accrues to the oth 
huſband ; for the keeping and education of the child is not of be 
ſuch particular privity, but it may be effectually performed by tak 
another. : | 5 the 
49 E. 3. If two are infeoffed to re- infeoff, if one refuſes to re- infeoff, the 
* Pe the other cannot perform the condition by a feoffment of the 
2 H. (. 3. b. If the condition of an obligation be to pay a leſs ſum; if the 
Roll, Abr- (a) my ſervant, by my command, tenders it to the oblige, thi cau 
(a) So, if a is ſufficient. ſo 
"ranger tenders for, and by the aſſent of an infant above fourteen, Moor, 222. pl. 137. per Curian, (s) 
| take 
Lit. $334 If a man makes a feoffment in fee by way of mortgage, upon Is a 
N rev and condition to be void upon payment of money by the teoffor ata | Re 
8. P. thy, day, if a ſtranger of his own head tenders the money, the feottee mitte 
tendered for is not bound to receive it. a | forth 
an infant. | ; 
Leon. 34. agreed per Curiam.. Moor, 222. pl. 3. 61. admitted per Curiam. Cro. Elize 132+ fad ly f 
Coke to be adjourned. Owen, 34. S. P. per Coke. : Bal Fg 
one 
Co. Lit. ob. Put if the feoffee accepteth it, this is a good ſatisfaction, aud K a 
b. 207-4 the mortgagor or his heirs, agreeing thereto afterwards,” may re- 4 
ee nter, but the mortgagor may difagree thereto if he will. x 
(3) Co. Lit. Guardian (5) in ſocage, or by knight-ſervice, may upon fuck the | 
A mortgage tender money in the name of the (c) heir. B 
Watkin and 9 | . feoff 
Aſtwick, S. P. 1 Leon. 34. agreed er Curiam; but it being ſound that the tender was made by ls tb 
mother, and that he was within age generally, it was preſumed he was above fourteen, and out ol her 15 0 
cuſtody. Owen, 137. agreed, but found as before, Moor, 222. pl. 361. admitted per Curiam; 1 unt. 
found the mother was not guardian in ſocage. Owen, 34. S. C. cited to have been adjudged, that | 
the tender of the mother was not good, becauſe it did not appear within the verdict of what age © If 
infant was. (e) But if the heir be an idiot, a ſtranger of his own head may tender the money foi bun alter 
Co. Lit. 206. b. * 1 
Lit. § 336. If A. infeoffs B., upon condition that B. ſhall pay money at = c... 
jy 1 5 day, and B. before the day enfeoffs C., now C. hath an —_ 
| 5 Co. 96. b. in the condition, and may tender the money at the day for tif If 
S. P. cited. ſafeguard of his eſtate, | 5 point 
Lit. $336. And fo alſo may B., being party and privy to the condition. wife 
Co. Lit. 207. b. | | 4 J. dt 
| | . * . to 4 
2. To whom the Condition is to be performed. * 
: * i | ; : ES p 
Co. Lit. If a man bargains and ſells lands, with a proviſo, that it " 15 | 
= 12 vendor, before ſuch a day, pay ſo much money to the vendle, a — 
5 Co. 96. heirs or aſſigns, that the ſale thall be void; the vendee before Nan 


o * 6 

day makes his executors, and dies, and the vendor mo g 
money to the executors, this is not good, becauſe the fool 
s 60 


Conditions, 


het «ſigns muſt be underſtood to be aſſigns of the land in its primary 
2 and original ſignification; and where there is an expreſs provi- 
4 


fon, to whom the tender and payment is'to be made, the execu- 


| tor is excluded; for expreſſum facit ceſſare tacitum *. | 
7 But if a man makes a feoffment in fee, upon condition that 
CUE the feofee ſhall pay 201. to the feoffor, his heirs or aſſigns, here 
and the primary fignification of the word in fails, becauſe there 
wiſe can be no aſſignment of the land of which he hath enfeoffed an- 
> the- | other; and ſince the original ſenſe of the word fails, leſt it ſhould 
ot of be wholly inſignificant, the ſecondary ſenſe of the word is to be 
d by taken, viz. the athgnees in law, which the executors are guoad 


the perſonal eſtate 3 and therefore the payment is good either to 
feof, | the executor or heir. | 


of the If the condition be to pay the money to the feoffee, his heirs or 


663 


* See in fra. 
Co. Lit. 2 10. 
500. 96, 97. 


5 Co. 96. 


aſhgns, and he make a feoffment over, it is in the election of e e 
m; if the tcoffor to pay the money to the firſt or ſecond feoffee, be- Ay 708; 
ei this cauſe by the words he may pay it either to him or the aſſignee: pl. 989. 
ſo if the firſt feoffee dies, in this caſe he may pay it to his Soulf. 177. 
heir, or the aſſignee for the f ſon ; nor is he obliged to ( Ir dhe 
8 (-) heir, or the aſſignee for the fame reaſon; nor is he obliged to (4) If the 
take notice of the validity of the fecond feoffment, to which he condition be 
, upon 1s a ſtranger, | | to pay tothe 


feoffee, his 


or at 2 executors or aſſigns, and the feoffee makes his ſons executors, and dies, and adminiftration is com- 


feoffee 


| forthe adminiſtrator is but a bailiff to them. 3 Leon, 103. 


2. ſad If a man makes a feoffment in fee by way of mortgage, upon 


condition to be void upon payment of the money by the feoffor 
at a day, if the feoffee dies before the day, the money ſhall 
be paid ro the executors, and not to the heirs of the feoffee, be- 
Quſe it ſhall be intended the eſtate was made by reaſon of 
the loan of the money, or for ſome other duty. 

But if the condition be, that if the feoffor pays, Sc. to the 
feoffee or his heirs, if he dies before the day, the payment ought 


on, aud 
may te- 


0 ſuch 


made by le l : f | 
4 out of bY to be made to his heir, and not to his executors z for deſignatio 
Juriem ; du unus eft excluſio alterius, | 

udged, thit | 


Fhat age de 


— { the condition of an obligation be to pay 10. per annum, 


alter the death of the obligee, to the executors of the obligee, 
for the uſe of his children, and he die without making any exe- 


at d a . 2 2 
one) cutors, the money ſhall be paid to his adminiſtrators. 


n intereſt 


| | 916, 
y for tl lf 4. pawns a jewel to B. for 25/., but no certain time is ap- Cro. Jac. 
1 domted for the redemption thereof, and after B. being ſick, his Pon ge 
nd1tioNs We in his preſence, and with his aſſent, delivers it to C., and eliff and 
| "IM the money muſt be paid to the executogs of B., and not Davis, ad- 
d. 0 C. becauſe by the delivery of the feme, witklche aſſent of the 3 
5 mon, there paſled no intereſt, but a cuſtody only, 0 
that if th Weged ; and ſaid 1 5 , Gderation t and th 2 
his ike am» „it would be ſo even if he delivered over upon a conſideration z and that it was not 
bende, my "Ntgage, for that there be that hath the intereſt ought to have the money. Bulſt. 29, 30. S. C. 
before the 2 though it appears that B. wiſhed C. to keep it ſafely till the money was paid; but 31. by 
enders the © Ch. Juſt, it had been otherwiſe if C. had paid the money, &c. Noy, 137. S. C. 
the wan Uu 4 If 


aff 10 


mitted during their minority, it is the ſateſt way to pay the money to the executors, or one of them, 


Lit. 4 
Co. 1839 - 
209. b. 
Vide for this 
title Morte 


gages 


Lit. § 339. 
n 
b. 5 Co. 97. 
Brownl. 66. 
S. P. ad. 
judged. 
Hetl. TI 5. 
Lit. Rep. 
156. S. C. 
For this vide 
Roll. Abr. 
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Conditions. 


Roll, Abr. If the condition be to leaſe certain lands for three lives to 


* 1 the obligee or his aſſigns; and after the obligee demand a leaſe an 
ae 168. to be made to three ſtrangers for their lives, he ought to make of 
ridg- 30. it them accordingly, otherwiſe the condition is broken; for b 
0 = and here, by the word a//igns, is intended afſigns by nomination, for he os 
cannot have other aſſigns, inaſmuch as the eſtate is not aſſignable Wl 
before he hath it. | 
Hetl, 115. [If the condition of an obligation be to pay 101. per ann. after | 
11 Rep. the death of the obligee, to the executors of the obligee, for the | 0 
1 uſe of his children, and he die without making any executors, the 0 
money ſhall be paid to his adminiſtrators. | jb 
Roll. Abr. If a man be bound in 20/., upon condition to pay 101. to ſuch . 
* perſon as the obligee ſhall name by his laſt will, and after | 10 
many. the obligee name no perſon by his will, the obligor is not bound | . 
Mead, Hob, to pay it to his executors, becauſe the condition hath reference to "@ 
9+ Godb. his nomination. | | 
192. S. C. 1 
adjudged ; and per Coke, there is a diverſity where the condition is to pay 107. to the aſſignee of the the 
obligee, and where to the obligee or his aſſigns; for in the laſt caſe, it veſts as a duty in the obligee, 
and ſhall go to his executors. Moor, 855. S. C. adjudged. [The conuſee of a fine leaſes to the real 
conuſor for 99 years, with condition, if the leſſee pays to the leſſor, his heirs and aſſigns, that the uſe | pay 
limited to the conuſee and his heirs, by an indenture, ſhould ceaſe : the leſſor dies. Lord Nottingham 1 
was of opinion, that the uſes ſhould not ceaſe by payment to the adminiſtrator of the leſſor, becauſe be : 
may be an aſſignee in deed as here. 11th May 1679. Sir Andrew Young. Lord Nottingham's M88. oblj 
notes. U pon a fine, the uſe of land was limited to A. for 80 years, with a power to A. and his aſſigns nec. 
to make leaſes for three lives, to commence after the determination of that term. A. aſſigned over to the 
B.; B. died, having made his will, and appointed C. his executor. C. aſſigned over to D.; D. in pu- 
ſuance of the power, made a leaſe for life. The queſtion was, whether D. was ſuch an aſſignee of 4. by 
as to have power to make this leaſe 3 or, whether it ſhould extend only to the immediate aſfigrets B 
of A.? The doubt in this caſe was the greater, as there had been a deſcent upon an executor. The | for 
caſe of Peaſe and. Stileman was cited, where it was ſaid, that an executor or adminiſtrator ſhould not, | 
in ſome caſes, be ſaid to be a ſpecial aſſignee. But all the court ſeemed to incline to the contrary, and | men 
that D. ſhould be called an aflignee, well enough for the purpoſe of making the leaſes in queſtion, ul con; 
that ſo ſhould any perſon who came to the eſtate under the firſt leſſee, though there ſhould be tuen 
meſne athgnments. And afterwards, in the Michaelmas term following, judgment was given de. U 
cordingly. Howe v. Whitebanck, 1 Freem. 476. Co. Lit. 2 10. a. note 1. 13th edit.] Ire 
ſhall 
5 Co. 97. If A. ſeiſed in fee by indenture enrolled, covenants with J. 
eon. 252. that if B. pays to A., his heirs or aſſigns, 4oo/. at a day, that 
X then A. and his heirs ſhall ſtand ſeiſed to the uſe of B. and bs} T 
heirs ; and A. deviſes to his wite during the gx Ly of his ſon, to al 
and dies; the money ſhall not be paid to the wife, for ſhe is ndt Lord 
allignee ; the reverſion being in. the heirs of A. the ] 
5 Co. 97. But if A. had made a leaſe for life, the remainder to another and | 
| in fee, the leſſee for life had been an aſſignee, adj, 
5 Co. 97. a And it was ſaid, that if A. had conveyed over his whole eſtate eltat 
in part, yet ſo long as A. had any part remaining, the tender WW van 
ought to be made to him. - 2.4 
42 E. 3 13, If the. condition of an obligation be to pay 10%, Sue 
by Roll. a good performance if he pays it to his (a) deputy.” _ =_ 
r. 421. i 8 a : 1007 It o 
(a) A bond was conditioned for the delivery of forty pair of ſhoes at Holbourn- bridge, 1 u 
month, to J. S. a common carrier, for the uſe of the obligee, and J. S. did not come te a. 
within the month, but tbe obligor delivered them to his porter; and it was adjudged a good 2 8 
ance, for that the delivery to the man was a delivery to the maſter, within the intent of the condi 0, 
2 Mod. 309. | | 0 d 
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Conditions. 


If the condition of an obligation is to pay 201. to the obligee, Moor, 68. 
and other the pariſhioners of D., it (a) may be paid to any two l. 183. 


665 


'a) Where 
of them. 69 condi- 


tion is to pay money to baron and ſeme, it may be pleaded to have been paid to che baron only. 


OCoulſ. 73, and wide 2 Sid, 41. 


3. At what Time it may be performed. 


If a man makes a feoffment in fee, upon condition that the Lit. $337. - 
feoffor upon payment of ſuch a ſum of money to the feoffee Co-Litzos, 
without limitation of time ſhould re-enter, the feoffor hath time 
during life to pay the money to the feoffee during his life; but if 
either die before that tine is elapſed, which is ſet by the parties 
for the performance of the condition, the feoffment is abſolute 
but if the payment were to be made to the feoffee, his heirs or 
executors, then the feoffor hath time during life. | 
But if che condition be, that the feoffee ſhall pay money to 2 And. 73, 
the feoffor, it muſt be paid in convenient time, for it is not 
reaſonable the feoffee ſhould have the benefit of the land withou 
payment. 1 

If the condition of an obligation be to do a local act to the Co. Lit. 
obligee, to which the concurrence of the obligor and obligee is 208. b. 
necetlary, as to make a feoffment, c., (no time being limited) C2 6s 
the obligor hath time during his life to perform it, if not haſtened 
by requeſt, | | | | 

But though the condition is local, yet if it may be performed co. Lit. 
for the benefit of the obligee in his abſence, as the acknowledg- 208. . 


ment of ſatisfaction upon record, &c., it ought to be done in _ 30. by 


: G ard. 10. 
convenient time. S. C. and 8. P. cites 


When by the condition the obligor, feoffor, feoffee, or ſtranger, Co. Lit. 208. 


ae to do a ſole (5) act or labour, as to go to Rome, c., the pple 
ſtall have time during life, and cannot be haſtened by requeſt. mt Sh ns. 


ner concerns the obligee, feoffor, &c. nor is for their benefit. 6 Co. 31. a. b. Leon. 12 5s 


The Lord Clifford held Ge. in capite, and the king licenſed him co. Lit. 202. 
0 alien to B. and C., ſo that they ſhould give the ſame to my 2 Co. 80.2. 
Lord Ci gerd and the heirs of his body, the remàinder over; and * Yr 
the Lord Clifford, according to the licence, enfeoffed B. and C., 
nd before any re-conveyance the Lord Clifford died; and it was 
«julged his heir might enter; for if they ſhould make the 
iate to the iſſue of the Lord Clifford, the king might ſeize for 


Maut of a licence, and that in default of the feoffees. 


7 8 —_ . . | 
, hen the act, by the condition of an obligation to be done to 6 co. 31. 
it obligee, is of its own nature tranſitory, as payment of mo- Co.Lit.208, 


wh delivery of charters, and the like, and no time limited, ee. 
* Wpht to be performed in (c) convenient time. S. C. and 


ſeveral caſes there cited to this purpoſe. 
* if the condition of an obligation be to pay a leſs ſum, and Roll. Abr. 
(ay of payment limited, he ought to pay it preſently, /cilicet, 26. Cre. 
Vit n . . ö Eliz. 798. 
a convenient time. 


If 
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666 95 Conditions. 
Roll. Abr. If the condition of an obligation be to pay a certain ſum to 
437: (2)5% ſtranger, without limiting any time, this ought to be done (a) in | 
where the 3 . 3 


Was, in convenient time to aſſure the land for the maintainance of a ſchool, and the deviſee did not dg | 
it in eight years, Co. 25. b. it was adjudged a breach. 


Roll. Abr. If the condition of an obligation be to pay ſo much to | 
44% (#)Co. ſtranger ſuch a day; if he pays it before the day, (6) this is | 

It. 212. a, : 5 . . | 
Cre. Car. a good performance, (c) becauſe payment before contains pay. 
284. Cro. ment at the day. | 


ac. 435 a | | 
. pl. 502. and wide 2 Sid. 78. (c) And upon ſolvit ad diem, ſuch payment may be given | 


in evidence. Moor, 267. Cro. Eliz. 142. And. 198, Sav. 35. Owen, 45. Dyer, 222. Godb, 10. 
Moor, 47. adjudged. | 


2 Saund. go. [But after a breach the defendant cannot plead his being ready 
4 04: to pay; as, where in debt on a bond, conditioned to ſave a parilk | 
„ Wb LA harmleſs concerning a baſtard child, which the defendant was 
619. Ri- forced to father, he pleads un damnijicat.; the plaintiffs reply, | 
* V- that the child was ready to ſtarve, and that therefore tleey put it 
odges. : 2 
See 4 Ann. Out to nurſe, which coſt them 4/.; defendant rejoins that he was 
c. 16. $12. ready to re-pay the money, and ſave the pariſh harmleſs ; upon 
this they demurred, and had judgment, becauſe the rejoinder 1 
a departure; for the defendant ought to have taken iſſue upon 
the child's being ready to ſtarve; for if the plaintiffs were once 
at expence about the child, and were actually damnified, the de- 
fendant's being ready to pay the money will not ſave the cond- 
| tion of the bond. | 
Roll. Abr. If a deviſe be to A., upon condition that he pays the debts of 
437+ the teſtator, he muſt pay them in a convenient time,  otherwile| 
the condition is broken; but where lands are deviſed to be loi 
for that purpoſe, the deviſee is not obliged to pay the debts be 
fore he can find a purchaſer for the lands. 
2 Co. 78. If A. conveys'a manor, to which an advowſon is append 
Lord Crom- ant, to F. S. in fee, upon condition that J. S. ſhall re-grant the 
ies wr advowſon to A. for his life, and if it happens not to be void 10 
Moor, 472. his life, then one turn to his executors ; though in this cal 
7 a J. S. hath all his life to re-grant it, if he be not haſtened by x. 
And. 17. Queſt, and the church do not become void in the mean time 
Moor, 105. yet if the church become void during his life, before any fe- 
8, P. queſt, the condition is broken, becauſe the feoffee cannot hare 
all the effect which was intended him by the re-grant, wil 
was to have all the preſentations during his life. : 
Co. Lit» If A. enfeoffs B. the firſt of May, upon condition that © 
_ b. ſhall grant to A. an annuity or rent during his life, papabe 
8 ny. yearly at Michaelmas, and the Annunciation; in this caſe tf 
2 Co. 79. feoffee hath not time to do it during his life, but he ought i 
(a) aN do it (d) before the firſt of the ſaid feaſts, for otherwiſe A. cate 
grant a re- not have all the advantage of the rent intended him by the con- 


verſion, he dition. 
may do it 


any time during his life, if it ſo long continues a reverſion, if he be not haſtened by requeſt, * 


Conditions. 
If an obligor or feoffee be, by force of the condition of a 
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21 | oo. Lit. ack. 
0% in . bond or feoffment, to pay money, or make a feoffment to a (4) Bui 
WT ranger, they muſt do it preſently, and (a) muſt give notice to tion bs to be 
i not 44 dhe ſtranger, and they ſhall not fave the condition by making a performed 
tender thereof, if the other refuſes to accept of it, for where one 8 the party 
Þ IE imſelf 
oY undertakes to do an act to a ſtranger, he muſt at his peril take only, who. 
his i: are of the performance of it. is to take 
ad vantage 
S pay- | 5 breach of the condltion, the feoffee is not bound to do it before requeſt, Roll. Abe. 439 
by 472. | 
be gen If A. be bound to B. that C. ſhall infeoff D., C. has time Co. Lit. 
50db, 10. J during his life to do it, unleſs he be haſtened by requeſt; and 208. b. 
fc. make a tender thereof, and D. refuſe, the E is ſaved; 8 * 
; ready for the obligor undertakes not to do any act himſelf, but his Perk. 756. 
z parih WW intent is to engage for the readineſs of a ſtranger to do an act _— S 
int was WW to another who ſhall be intended to be a friend of the obligee, A. 
; reply, nd under his influence; but in the ſaid cafe if the condition to be law. 
y put i were, that C. ſhould enfeoff D. on ſuch a day, C. mult ſeek D. 
"he was MY end give him notice thereof, and requeſt him to be on the land 
; upon at the day. | Wy 1 
inder 18 If the condition be to make a gift in tail to the feoffor, the re- Co. Lit. 
ue upon minder to a ſtranger in fee; the feoffee has time during his life 21%. b. 
ere once to do it, becauſe the feoffor, who is party and privy to the con- 
the de: dition, is to take the firſt eſtate, | | 
© condi f a feoffment be upon condition to re-enfeoff the feoffor and Roll. Abe. 
us vife, he (5) ought to do it upon requeſt. | 439- 
debts ot | %) But if not haſtened by requeſt, he bath time during his life, becauſe the feoffor, who is 85 to 
other wiſe the condition, is to take jointly with her. Co. Lit. 219. Hetl, 59. But if the baron dies, the feoff- 
> be ſold went muſt be made to the wife without requeſt, Hetl. 56. | 
debts be- | 
If the condition of an obligation be, that whereas A. the 2 Co. 3. 
append-| oligor hath conveyed lands to B. the obligee, if A. the obligor, 3 
grant the ad C. his fon, ſhall do all acts and devices for the better aſſur- Abr. 440. 
2 void u ace of theſe lands to B., which ſhall be deviſed by B. or his s.C. 
this call Counſel, then the obligation ſhall be void; and after B. deviſes | 
ied by k. and tenders a releaſe to be ſealed by 4. and C. his ſon, and A. 
can time, melently ſeals, but C., becauſe he was not lettered, nor could 
re any f- _ it, prays B. to deliver it to him, to ſhew to ſome man 
innot bare arned in the law, who may inform him whether it was ac- 
int, ul erding to the condition; and if it was according to the condi- 
uon, he would ſeal it; this is a breach of the condition, be- 
n that be le he did not require the writing to be read to him, and he 
e, payad ound to take conuzance of the law, whether it was ac- 
is caſe if "ng to the condition, and ſhall not have reaſonable time to 
je ought * the writing to his counſel learned in the law, to be in- 
rife A. car * by the wy | L 
by the co". Ay e — be to make ſuch aſſurance, c. to the obligee Roll. . 
n ligee ſhall deviſe, and after the obligee deviſes an fag b. 
4 0 * 8 Wes and tenders it to him, and he requires time to 2 And. 53, 
wen un, 9 his counſel, to be adviſed thereupon, which is denied Moor, 182. 
| in; get if he does not ſeal it (e) preſently, the condition is 5 * 5 
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668 CTonditions. 


where a man broken, becauſe the condition is peremptory, ſcilicet, to be per. 


mall have 


time to ad- 


formed preſently. 


viſe with his counſel. 4 Leon. 190. Cro. Eliz. 9. Roll. Abr. 441. Moor, 143.— That if the | 
condition be to make ſuch aſſurance as his counſel ſhould adviſe, his counſel ought to draw and engro | 


it, &. Moor, 595. . 


Roll. Abr. If the condition of an obligation be, if the obligor do at 
447. Went- all times hereafter within the ſpace of one month, when he ſhall | 


worth and 


th, be required, make ſuch further act and acts, aſſurance and aflur. 


Stile, 241. ances, as the obligee ſhall by his counſel demand, for the reco. 
8. C. ad- very of one annuity of 301. due from J. S., then the obligation | 


Judged. 


(a) If the to be void; in this caſe if the (a) obligee do not demand auy 
condition of further aſſurance within the month after the making of the obli. | 


— 8 gation, yet the obligor is bound to make furthes aſſurance within 
On 18 co 

pay 50 . . * F { 7 7 . 

upon the of the obligation; becauſe the firſt words, ſcilicet, at all times here 


Toth of Ja- after, are without limitation; and the other words, within a 


nuary next, 


on three month, when he ſhall be required, refer to the requeſt, ſcilicet, he 


months hall have a month for the making thereof after requeſt; for the 


warning, the moſt benign conſtruction ſhall be made to make this agreement 


obligor muſt 


pay the mo. effectual; for this is not like a common afſurance, by which itis] 
ney upon covenanted to make further aſſurance within ſeven years, becauſe 
the roth of the uſe in ſuch caſe hath interpreted it, that he ſhall not be} 


. troubled beyond ſeven years. 


the obligee three months warning; for the words ſhall be taken moſt ſtrongly againtt the oblige, 
Ley. 85. Raym. 61. but ſaid by Windham, admitting the obligee is to give warning, and omits l, 


yet the money is not loſt, but ſhall be paid on any three months warning. Keb. 381. 415. 


8 H. 4. 14. If the condition be to do a thing within a certain time, he may 
Bot for this perform it the laſt day of the time appointed, | 


vide Cro. 


Eliz. 14. Moor, 122. pl. 266. Roll. Abr. 442. 


Plow. 173. If upon a mortgage a tender be made of the money at th 


5 Co. 114. ng . . bs and the 
. place, at any time of the day ſpecified in the condition, 


7 E. 4. z. mortgagee refuſe, the condition 1s ſaved for ever, and the mon- 


9H. 6. 12. gagor need not ſtay at the place appointed till the laſt inſtant af 


22 Hf. 6. 37. 


47 E. 3. 26 the day, becauſe by the expreſs letter of the condition, the m0 


ney is to be paid on the diy indefinitely ; nor needs there be a 
new tender afcerwards within convenient time, becauſe by ti 
Words of the contract both parties ought to acquieſce. - 
Leon. 101. If the condition of an obligation be, to deliver to the oblige 
a<udged. twenty quarters of corn the twenty-ninth of February next " 

lowing the date, and the next February hath but twenty-0%" 

days, he is not bound to deliver it till a leap-year. 2 
Oro. Jac. If an obligation bear date the iſt of May, and the con 
646. ad. tion is to pay a ſum of money the 15th day of May next a 
3 3 ſuing, this ſhall have relation to the day, and nat to the money 
ror being fo as to be payable the 15th day of May following, and * 
brought, the 15th of May next come twelve-month, being (6) a fortnight alle 
parties com- 5 
pounded, the date. 


(%) But where being payable the next day, the court held, that it ſhould have relation ta the money 


a month after requeſt made after the month paſt, ſince the making | 


e per. 


at if the | 
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So, where an obligation was made the 17th day of November, Roll. Abr. 
and the condition was to pay 51. the 21ſt of November following, 442. Price 
and 5/. the 20th of December next after, it was holden, that the 2 Abr. 
firſt 51. ought to be paid the 21ſt day of November next enſuing, 251. S. C. 
and that it referred to the day, and not to the month. | 

But it hath been lately adjudged, that a bond dated 12 May Hill. 5Geo. 
with condition to pay a certain ſum on the 13th of May next 7 1 3: 
following, ſhould have relation to the month, and not to the Thee: wy 
day; for it is ſaid, the month following as well as the day fol- 
lowing, which the preſent month cannot be, .and therefore the 


| money not payable before the 13th of May come twelve-month ; 


for thefe contracts are to be conſtrued ſecundum ſubiectam mate- 
riam, and the meaning of the parties. 


If a man enters into a bill obligatory, for the payment of ſeveral co. Lit. 37. 


ſums of money at (a) ſeveral days, an action of debt will not lie 292. b. 


till the laſt day is paſt, = Vis 
Cro, Jac. 505, Cro. Car. 241. (a) If to pay 207. in manner following, wiz. 10/7. at one day, and 
101, at another day, debt lies not till after the laſt day, becauſe one entire duty; but if a man binds 
himſelf to pay F. S. 10 l. at one day, and 101. at another day, after the firſt day debt lies for 107. be- 
cauſe it is in itſelf a ſeveral duty. Owen, 42 [See acc. Coates v. Hewit, 1 Wilſ. 80. Rudder v. 
Price, 1 H. Bl. 547.]——S0 if A. makes a bilt-to B. for the payment of 20 l., wiz. 10 l., Se., 
and hereby covenants and grants with B. that if he makes default in either of the ſaid payments, that 


he will then pay what of the whole ſhall be unpaid; after default of the firſt day, debt lies for the 
wiole, Leon. 208. adjudged. 


So, upon a contract, debt lies not till all the days of payment co, Lit. 
are palt ; for where there is but (5) one contract there can 292. 


be but one debt, and conſequently but one action of debt for the I'S * 

f . + 0. 94. 
recovery Or it. : 5 Co. 51. 
SP, (5) But if a recognizance be to pay money at five ſeveral days, after the firſt day of payment 
execution lies for the ſum that then ought to be paid ; for it is in the nature of ſeveral judgments. 
G, Lit. 292, b. And the law is the ſame of ſuch a covenant or promiſe to pay money, Sc.; for as 
ten as the money is not paid according to the covenant and promiſe, ſo often is there a breach of the 
boxenant or promiſe, and conſequently ſo often an action lies. Co. Lit. 292. b. 


If a bill of debt be brought againſt an attorney upon three ſe- Rob. 18. 
reral obligations, and upon demand of oyer it appears by the Roll. Abr. 


ondiion of one of the obligations, that the day of payment . 286. 


thereof is not yet come; after a verdict for the plaintiff, upon 8. C. cited. 
conditions performed, being pleaded, and coſts and damages given, 
tough the plaintiff cannot have judgment for this obligation, of 
which the day of payment is not yet come; yet upon his releaſe 
0 3 and damages, he ſhall have judgment for the other obli- 

tions. 

If by bond, money be payable by inſtalments, and in ſuch Mich. 3 G. 
manner, that the non-payment of a particular ſum, at a particu- 2. Webb 
a day, makes a forfeiture of the whole bond; and accordingly, ** __ 
or the non-payment of ſuch ſum, there is a verdict for the 
plaintiff, finding it the deed of the party; though in ſtrictneſs 
me whole bond is forfeited, yet upon the defendant's bringing 
- court all that the maſter ſhall hold to be due, and letting 
* verdict ſtand as a ſecurity for future payment, the court will 
rule ſtay all further proceedings on the ſaid bond e. 


Vide ſtatute 8 & 9 W. 3. c. 11. 18. 
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Roll, Abr. 
445, 446. 
(a) But h 
may accept 
it at ano- 


ther place, 


and it is 
good. Moor, 367. pl. 502. 


21 E. 4. 6. 


20 E. 4. 18. 
b. (5) But 


where the 
condition 
is for per- 


formance of 


4. At what Place it may be performed. 


If a place be limited and agreed on by the parties where the | 
condition is to be performed, the party who is to perform it is | 
not obliged to ſeek the party to whom, Oc. elſewhere, nor is he 
to whom it is to be performed, (a) obliged to accept of the per. 
formance elſewhere. l 


Rent reſerved, payable yearly, is to be paid on the land; ſo if 
a man leaſes, rendering rent, and the leſſee binds himſelf in 200. 
to perform the covenants; this does not alter the place of pay-] 
ment of the rent, for it may be tendered (65) on the land without 
ſecking the obligee. N | | 


Homage, or other ſpecial corporeal ſervice, to the perſon of the lord, the tenant by the law of conneni. | 
ence ought to ſeek him in any place in England. Co. Lit. 211. a. | 


. Lit. 8 78. 


Co. Lit. 
21 n 


Co. Lit. 2 10. 


(e) Other- 
wiſe, if to 
make an 


But if a man makes a feoffment, upon condition that the] 
feoffor, upon payment of 10/., may enter, c., the money] 
being a ſum in groſs, and collateral to the title of the land, the 
feoffor muſt tender the money to the perſon of the feoffee if in 
England. | 

If the condition of a bond or feoffment, is to. make a (c) feot-} 
ment, it is ſufficient to tender it upon the land; becauſe the} 
eſtate muſt paſs by livery, 


abſolute eſtate of inheritance, unleſs he firſt gives notice that he will do it ſuch a time by feaffiment, 


Allen, 24. 


Co.Lit.210. 
3 Leon, 260. 


Cro. Eliz. 14. 
Moor, 122. 
Hawley v. 


Simpſon, 
adjudged. 


Co. Lit. 211. 


Salk. 140. 
5. P. 
Moor, 54 5. 
arſh v. 
Edmunds, 
Cro. Eliz. 


54y. S. C. 
adjudged, 


that the plea 
was naught; 


becauſe he 
ſhewed not 


Stile, 61. adjudged. 


If the condition of an obligation or feoffment be, to delner 
twenty quarters of wheat, or twenty load of timber, Cc. to 
the obligee or feoffee, the obligor or feoffor is not bound to 
carry the ſame about, and ſeek the feoffee, but the obligor d 
feoffor, before the day, muſt go to the obligee or feoffee, aui 


know where he will appoint to receive it, and there it mult b 


delivered, = 

If by the condition of the obligation money be to be paid t 
the obligee at or before the 29th of September, at ſuch a place, 
cannot be tendered at the place before the laſt day, unleſs th 
obligee is there ready to receive it; but if the obligor meet tte 
obligee at a place before the-day, he may there tender it, and the 
obligee ought to receive it. 


If an obligation be conditioned to be at A. at a certain df 
there to chooſe two arbitrators, | to be joined to two ollen 
to be choſen by the obligee, to arbitrate all matters better 
them, he ought to be there in ſuch a time, that the arbitn 
tors may be choſen and all ended that day; and therefore 5 
pleading, that he was there the laſt inſtant to make his choic% 3 
not ſufficient. | | 


what hour of the day he came, or how long he continued there, nor that his arbitrators were pre 


there alſo, 


21 Ed. 4+ 6. 
b. Co. Lit. 


210. b. 


If the condition of an obligation be to pay a ſmall ſum, 1 
no place is limited, he ought to ſeek the obligee wherere” | 


Conditions. 671. 


tray be found; but if the condition be to deliver twen uar- 3 Lean. 26g 
115 of wheat, or, (ED ty load of timber, e. to the 1 ? * 


4- * 


— $3 obligor is not bound to carry the ſame about and ſeek the 
mul obligee: but the obligor, before the day, muſt go to the obligee, 
- i« he und know where he will appoint to receive it, and there it muſt 
he per-| he delivered. | 
| If the condition of an obligation be to pay 10/. at D. ſuch a 27 K. . * 
85 day, or 100. at S. ſuch a day, if he tenders it at D. the firſt, day, Bro. Cendi- 
To f the condition is ſaved. _. „ Hon, 174. 
3 01 . 0 . ; - * * * * - 4 * 
l 1 CO of 1 obligation be, to appear coram Jufliciariis Roll. Abr. 
at da. 2 gſterium, he ought to appear in C. B., and not in 545. Mufs 
L f B. R., tor this is not the ſtile of the King's Bench. 5 ws v. Ro- 
* Fa ; 1 nlon. 
| If a man is bound. to pay 200%. at any time during his life, at a Co. ita. 
1 pace certain, the obligor cannot tender the money at the place * Dyer, 
N camei. when he will, for then the obligee ſhould be bound to perpetual 2 37s 
| attendance ; and therefore the obligor, in reſpect of the uncer- Lack, 13h 
that the tainty of the time, mult give the obligee notice, that on ſuch a [Where the 
„ moner , at the place limited, he will pay the money; and then the 50er os 
and, ee oblige muſt attend there to receive it. | ee bby. 
fee if in | the act of the perſon to-whom it was to be given, it ſhall be diſpenſed with. Lak. 2144 
(e) feof. By the condition of an obligation, a maſter is bound to make 6 Mod. a2. 
cauſe the] lis apprentice free, on requeſt, at the end of ſeven years; and 259: Fitzs, 
n debt on this obligation the maſter pleads, that ad jinem of B ks 
| * ; * . . nning- 
by feolſmen. 4 laid ſeven years, or after, till the time of action brought, pes 
e was not requeſted 3 and it was holden, that in this caſe the re- 535: 8. C 
to deliver queſt was material, being part of the condition; and Holt held, ey od 
ro E. u that the requeſt here ought to have been on the moſt convenient KEW 
bound iv time of the laſt day of the ſeventh year, and that it would come t of er- 
obligor & too late the next day; but Powell inclined, that a requeſt in a e de 
| il day or two after the f ! | ee, 
offer, at after the ſeven years would do well. in the mar- 
it mult be for the piaintiff, and the judgment there reverſed, 2 Ld. Raym. 1094. 3 n= 2 
be o , 5. What ſhall be ſaid a ſufficient Performance. 
a place, an 
anleb the * man makes a feoffment in fee, upon condition that the 00. Lit. gg. 
r meet f. . within a year after the death of the feoffee, pay to his b. 96. . 
t. andth ty alas, or adminiſtrators, 100/., that then the feoffor = — 
It, * re- enter; the feoffee makes a feoffment over, and dies; the Mar 758. 
_ xk the 100/. within the year, and the heir pays back nns 
ce mA th this is a partial and fraudulent payment; and no good per- ot * 
tw * 13 the condition, to defeat the eſtate of the ¶ſecond] Goab. . 
ers bete e; but if the whole money had been paid, it had been 5. C. be. 
the arbitſ2 ood ; beca ſe th - : tweenGood 
hevefore bi * = e _ ee. is to be made to the perſons men- ill and Wiat. 
SEW þ e condition, and not to the aſſignee of the land, who 5 
his choice, 8 not named therein. S : 


4. is bound to B. in an (a) obligation, conditioned that A. 


bal 4+1;, Cro. Elis. 7, 
un e 1 oy to B. before ſuch a day an obligation, in which B. Mo 209. 
to A.; if A. ſues B. upon the obligation, and recovers 
all ſum, alter, before the d wers 1 is 1 _ 
\ z * the day, delivers it to B., this is no perform- S. P 
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Raym. 256. ance of the condition; for notwithſtanding the delivery of the 
N 13. obligation, he may take benefit of the judgment; and fo the n- 
1 2 poin . * — 
in cast of a tent of the condition is not performed. | 
covenant. So in caſe of a promiſe. Roll. Abr. 448. 1 
; | | 0 
Reym. 464. If A., being a common brewer, covenants that B. ſhall have Wl ; 
2 ſeven parts of all his grains made in his brew-houſe, for ſeyen | 
tween Grif. years, and after A. puts in great quantities of hops into his | 
fifth and malt, of which the grains were made, by means whereof the la 
> grains are ſpoiled; this is a breach; becauſe in all contracts the n 
2 ob. intention of the parties is to be conſidered; and here it was the WM 7 
jected caſe intention of the parties, that B. ſhould have the grains for the | 0 
pee uſe of his cattle, and they will not eat them when hops are put WW « 
venant; for into them. | 4 
that it was performed by the delivery of the grains, the plaintiff ſhewing for a breach, that the defendant , 
had ſubdole & callide, to deceive the plaintiff of the benefit of the covenant, mixed hops with hi | 
malt, by which he had diſabled himſelf to perform the intent of the agreement, 
- na 
Raym. 4644 So, if I covenant to deliver ſo many yards of cloth, and cut it] bu 
(a) Vf the in pieces, and deliver it, this is a breach; for the law regie **! 
condition of . ; | | 
a bond be the (a) real and faithful performance of contracts, and diſcounte- 
to pay 507. nances all ſuch acts as are done in fraudem legis. = 
though it is | thi 
not ſaid of money, yet it mult be ſo intended; and the obligee cannot tender fifty pound weight off the 
Kone. Sid. 151. Said by Twiſden, that he remembered it to have been adjudged. —[ So, if a tena 
who hath covenanted to leave, at the end of the term, ſo many acres of hop-land ; leave them in ma 
patches, having grubbed up the land in ſeveral parts between; this is clearly a breach. hut if ama mei 
covenants that his ſon, then infra annos nubiles, ſhall marry the daughter of B. before ſuch a day, at ak 
he marries her accordingly, but at the age of conſent diſagrees to the marriage, yet is the covenant per. | 
formed; for it was a marriage, though ſubject to be defeated by diſagreement, and no other could dt ſeve 
had within the times Owen, "IL adjudged, had | 
Quire 
Backe v. [If the condition of a bond be to render a fair, juſt, and pen 
Ss 82. account in writing of all ſums received ; if the obligor neglect to fu li 
6: 3" over ſuch ſums, it is a breach of the condition.] | at 
Allen, 68. If a man aſſumes to make a ſurrender of a copyhold, upon ten * tc 
ys . queſt, he is not bound to make it into the hands of two cul a al 
80, fa Aan tomary tenants; for that is but a particular way of making Lebe 
de bound to ſurrender, grounded upon a particular cuſtom. Wte 
make an = durp 
aſſurance as the obligee ſhall deviſe, he is not bound to acknowledge a fine by dedimut ; for that is bd P 
a ſpecial way of taking the cognizance. Allen, 69.—Secus if there is a proviſo that he hall tf denn 
above five miles from his houſe, and his houſe is above five miles from Meſtminſter. Allen, 9. ö ut dep 
Covenant to make an eſtate to A., and it is made to B., to the uſe of A., and whether good, ops 
per Curiam dubitatur, and vide Cro. Eliz. 825. If one man is bound to make to another a 1 
ſufficient, and lawful eftate in certain lands, by the advice of F. S.; if he makes an eftate Rs bad 
cording to the advice of F. S., be it inſufficient, or not lawful, he is excuſed of the obige git i 
5 Co. 23. b. - Where the condition is to deliver a releaſe to the obligee, it is not enough to ſay 11 tema 
was written, and wax affixed to it, and that he was ready to ſeal and deliver it, but that the 0 J tom 
refuſed to accept; for he ought to have done all that he could; and he might have ſealed it nor | 3 
ſtanding. 2 Roll. Rep. 238. 5 D | 0 W. 
And. 27. If a man by indenture bargains and ſells his lands to au An 


e 36. in fee, and covenants to make thereof to the vendee a good 7 3 
4 - rg ſufficient eſtate before Chrifmas next, and, before Chriſtmas 


x 3 t a 4 
judged. vendor cauſes this deed to be enrolled, yet this is no 10 ne 


of the 


he in · | 


U have | 
TY ſeven | 
nto his 
eof the 
Qs the 
was the | 
for the 
are put 


e defendant | 
ps with hi | 


nd cut it 
7 regards | 
liſcounte- 


nd weight al 
, If a tent, 
eave them i 
But if ama 
ch a day, zol 
covenant pet 
other could de 


and per 
ect to fi 
1, upon it 
f two Cl 


making 4 


» for that 15 bd 


boy ſhall not N 


Allen, 69. j 
0 anothet wo 


eſtate 0 bim 
f the oblig#® 


| thing for aſſuring the manor of D. to J. S. and his heirs, and 


ment, and the obligee after requeſts a fine, the obligee muſt 


Conditions, 


formance 3 for by the intention of the covenant, ſome other 
aſurance was to be made. | Res % 
If one be obliged to aſſure twenty acres of land, the acres ſhall Cro. Elie. 


be accounted according to the eſtimation of the country where 376, 683. 
the land lies, and not according to the meaſure limited by the poph. —— 
bw 37 | | Cro. Elia. 
f | | 681. 
If A. covenants with B. to make ſuch aſſurance of all his Moor, 570. 
lands at the coſts of B., as B. or his counſel ſhall (a) adviſe, B. () 1f 4. 
. | covenants tg 
may require one aſſurance for one parcel, and another aſſurance make ſuch 
for another parcel z for being to be made at the coſts of B., it is aſfurance of 
no prejudice to A. | lands to B., 


as the coun- 
{| of B. ſhall deviſe, B. himſelf, though learned in the law, cannot deviſe the alTurance, but it ought to 


6s 


be deviſed by ſome of his counſel; for if the party himſelf might adviſe it, then it would be no plea to | 


lay qued concilium non dedit adviſamentum. 5 Co. 19. b. Cro. Eliz. 297. S. C. Roll. 466. 8. P. conta 


But if the aſſurance is to be made at the coſts of the cove- 
nanter, if an aſſurance of part only is required, he muſt make it; 
but then he is diſcharged from making any aſſurance of the 
refidue. | 8 

If the condition of an obligation be, that the obligor, before 
Michaelmas, ſhall make, c. all and every reaſonable act and 


Cro. Elis. 
681. 


Velv. 44. 
Moor, 682. 
8. C. ad- 
judged, the 
condition 
being to do 
all acts, Ee. 
to be requir- 
ed by the 
obligee; but 
0 | | ſaid, if it 
hal been to be deviſed by the obligee or his counſel, he ought to have ſhewed he had deviſed, and re- 
qured ſuch a particular feoffment or fine. 


the obligee requeſts him generally- to convey, 'the obligor muſt 
make an aſſurance z and if thereupon the obligor makes a feoff- 


acknowledge it; and ſo upon every requeſt, he ought to make 
lexeral aſſurances. | | 


If a man covenants to make further aſſurance, and to do any Cro. Jae. 
Kt or acts, Sc., which ſhall be deviſed, &c., and a note of a fine 


251. Moor, 
is tendered, and he is required to acknowledge it before a judge whos 
of aliſe, he muſt acknowledge it, though no writ of covenant is becauſe the 

| depending; for he hath covenanted to do every act; and this vote is an 
note of a fine is an act; and whether it be well levied, or to no — 
purpoſe, is not material. | fine: and 

the writ of 


3 may be ſued out after; and fo it is an act for further aſſurance, though the writ of covenant is 
depending. Bulſt. 90. S. C. and vide Latch. 186. And. 56. | ; N 


1 4, (5) enfeoffs B., upon condition that B. ſhall make a 6 Lit. 
Bit in tail to A. and his wife, and the heirs of their two bodies, 5.332. Co. 


. by . 1 po , ; 
ponder to the right heir of the feoffor, and A. dies; B. ought , Jones 
make 2 


1 eſtate for life to the wife, (c) without impeachment 180. Roll. 
valte, remainder to the heirs of A.; for the eſtate ſhall be Abr. 452. 


N . "Re . E .Abr. I 
me as near the intent of the condition as it can be. 2 poſt. 4 
E And yet if 


. - 


Ris the « the wife accepts the eſtate for life, without this clauſe, it is good; becauſe the eſtate for 
; |; lubſtance of the grant, &c. Co. Lit. 219. b. | 
Ute condi 


2000. to tl 
Vol. J. 


tion of a bond was, that the obligor ſhould leave Taylor v. 
ie chitdren by his intended wite jointly : the obligor Bird, 


T x leſt 1 Will. 280. 


/ 


* 


= 674 _ Conditions. 
21M | left four children, and by will gave the eldeſt ſon an eſtate in 
T8 land of more than the value of 50/., and to the other three gol. 
4 a- piece, to be paid as they ſhould reſpeQively attain their ages of 
1 twenty-one. By the court The giving the three children the 
WE: ſeveral legacies of 50/. each, to be paid at twenty-one, and the Wl 
. landed eſtate to the eldeſt child, is not a performance of the con. | 
1 dition: there is a great difference between leaving the children | 
9 2001. jointly, and giving them ſeveral legacies at twenty-one; it WI : 
0 was intended there ſhould be a benefit of ſurvivorthip, and the WW | 
„ land cannot ſurvive: beſides, there is no preſent proviſion for the 
„ children, which was plainly intended to be made by the bond; | 
1 therefore, there muſt be judgment for the plaintiff.) 1 
5 Oven, 2 If the condition be in the copulative, and it is not poſſible to 7 
3 * 74. be performed, it ſhall be taken in the (a) disjunctive. 93 1 t 
| 1/13 Roll. Abr. 444. (a) As if the condition be, that he and his executors ſhall do ſuch a thing, this s] 
1% - bh in the disjunctive, becauſe he cannot have an executor in his life-time. 21 Ed. 4. 44+ b. Roll. Ar. 0 
wh 444. 8. C. 80, if the condition be, that he and his afſighs ſhall ſe!] certain goods, this is inthe] v 
| W di junctise, becauſe both cannot do it. 31 E. 4. 44. * Roll. Abr. 444. S. C. * 
', Co. Lit. If a leafe be made to huſband and wife for twenty-one years] 
. e ee if the huſband or wife, or any child between them, ſo long l 
j 5 Shen, 75 lives ; and the wife dies without iſſue, yet the leaſe ſhall con4 
mp Oedt. 71- tinue during the life of the huſband; for the disjunctive reſeneii : 
! i 1 pg to the whole, and disjoineth the latter part, not only as , 
WW Gio: Elie: the child, but alfo to the baron and feme ; ſo that the ſenſe is, if 1 
| 5 269. the baron, feme, or any child, ſhould fo long live. 4 : 
. Co. Lit. So if an uſe be limited till A. ſhall come from beyond ſea, and pe 
i 235-2 attain to his full age, or die: if he comes from beyond fea, 0 
WH Leon. 243. 2 : fx 
| Cro. Eliz. attains his full age, the uſe ceaſes, | | 1 
1 "a i 270. : ; ; : 
"nl Palm. 76. If a deviſe be made upon a disjunctive condition, to be pt of 
3h (pitch formed by the deviſee, he hath his (5) election. the 
5 | W ehifeolf the obligee of D. or S. the obligor hath his election. 18 E. 4+ 17. b. 5 Co 22, * 
* for this vide title Election, and Roll. Abr. 446. | E 
Wl ro. Jac. If an obligation be conditioned to pay B. or his heirs, annual Ip 
a $4. ad- 127. at Midſummer and Chriſtmas, or to pay him or his hey | 
11 Judges. at either of the faid feaſts, 150/., the obligor hath election to p4 
5 the 121. or the 150/., though he may at any time determine * 
1 Hh payment of the 12/. by the payment of the 150ʃ. 33 wh 
| 2 Sid. 107. If A. covenants with B., that A. or his fon C., or either he 
1 — Paul them, ſhall work with B. at the grinding and polifhing of g mal 
1 eele and 3 1 
" Reeve, ad- B. paying to each of them ſo much, C., and B. requeſts 0 
* Judged. work with him, &c.; if he doth not, the covenant is brolet | 
Wi wg for B. had the election to require both, or any one of them Q 
1 work with him. | PN | 
+8 Lev. 54 If an obligation be conditioned to pay money, if a ſhip pub : 
1p parti and ſea, or the goods, or the obligor return ſafe, and the obligot d 
WW Ve before his return, yet th dle; for all thoſe thin E 
WW Judged. yet the money is payable ; for 2 R 
200 (c) 40 being contingent, and uncertain which of them will 4 F | 
U — . law ſupplies the words evbich ſhall firſt happen, and _— tie 0 
1 | election of the obligor; (e) and is not like the caſe Wer 9 
1 
30 * 
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gol. man is bound to pay money at Ladh- day or Michaelmas, and be 

ves of dies after Lady-day, and betore Michaelmas, | | 
n the | [Where the condition of a bond was, that the defendant Box v. Dy, 
d the ſhould not marry "we other perſon. but the plaintiff, and ſhould 1 Will. 59s} 


> cor. pay 1200/, in caſe ſhe did 10, or refuſed. to marry the plaintiff 

dren | within a month after her father's death; and the defendant mar- 

ne; it ried in her father's life-time z the court ſtrongly inclined to think 

nd the WY the bond forfeited, and the money immediately payable.] 2 

for che! 8o where the condition of a bond was, that the obligor ſhould Reſvel and 


bond; bring the ſon and daughter of J. S. at their full age, to give Coats, ad- 
n | my releaſes as a third perſon _ require z > gy > 0, apts Judgede 
Able to! pleads, that the ſon is alive, and under age; and on demurrer to 
| this plea, it was held, that the force of the bond was not ſuf. 
ing, tb pended till they are both of age, becauſe it is to be taken not 
Roll. abr. conjunctively, but reſpectively and diſtributively ; for the obligor 
his is inthe] undertakes that the daughter ſhall releaſe at her full age, as well 
as the ſon 3 and if ſhe does not, the condition is broken. 

If the condition of an obligation be to pay 301. or twenty Leon. 69. 
kine, within a month after the death of K., at the election of Moor, 241. 
the obligee, he muſt, at his peril, make his election within the 


ne yeaty f 
fo long 


9 time limited ; for the obligor is not bound to tender both; but 
p _ oo cre the condition is to pay ſuch a day 107. in gold or filver, 


| at the election of the obligee, if he does not make his election 

_ the day, yet the duty remains payable, being parcel of the 
penalty, | | 

If the condition of an obligation be, that if the obligor, within Mod. 265. 
ix months after the death of B., ſhall aſſure a rent of 200. yearly *9u4ged by 
to C., as the counſel of C. ſhall adviſe, at the coſts and charges 2 
of C., if C. require the ſame; or if the obligor ſhall not grant Windham, 
the rent, if then he ſhall pay to C. 300 /., the obligation ſhall be ho faid the 
void; and B. dies, and C. tenders no grant of the rent within „ 


- : g not disjunc- 
the time; the obligor is not bound to pay the 3000. | tive till re- 


ſenſe , ul 


d ſea, and 
nd ſea, Wy 


to be pt! 


Co. 22. ba 


a : | queſt to ſeal 

* annual i Hed of annuity ; and that therefore the obligor ought to pay the 3007. 2 Mod. 201. S. C. adjudged 
os he : Fe tatam Curiam. | | 

Jr ; J 2 2 g o * o 

ion to ff I the condition of an obligation be, that the obligor ſhall work 2 Mod. 304. 

termine 0 t 4% at the uſual prices in packing, when the obligee ſhall Mrighr ant 


| ; | * Bull, ad- 
ae occaſion for himſelf or friends to employ him therein, or Tack, 


or either 9 terwiſe ſhall pay him 4o/., if the obligee hath no occaſion to 

hing of gl duke uſe of him in packing, he muſt pay the 40/. 

. | 8 

T4 ecket 

* A then Y What ſhall excuſe the Non-performance : 

And herein, CS. 

A ſhip puts! 

e oblige" dl 1. Of the Act of Cod. Ds 
- na RO COLABLY, if a condition, which was ae: ai the Roll. Abr. 

app* | «Kang thereof, (a) becomes impoſhble by the act od, 449 Co. 

forecloſs bs obligation 18 Schu eg. | | : N e 
caſe » ding bee the fickneſs of the wiſe will excuſe the huſband and wife from levying a fine, the condition 


o lex it upon the raſenable requeſt of the obligec. Moor, 324. ph 270. Leon. 304u 
24 3 If 
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676 . Conditions. 


But for this If a man be let to mainprize, it is a good plea at the day 


ar 7 1 when the manucaptors ought. to have the body, &c., for the 1 
Roll. Abr. manucaptors to ſay that he who was let to mainprize was dead ? 
449- before the day, ſo that they could not have his body at the 1 
day. a N : i ; 

Roll. Abr. Tf a man covenants to build an houſe before ſuch a day, and | e 
ps a day and a c 
_— after the plague is there before the day, and continues there = 
till after the day, this ſhall excuſe him from the breach of the Wl . 
covenant, for the not doing thereof before the day; for the law | 1 
will not compel a man to venture his life for it; but he may do ar 
it after. "4a ; : | | = .. 

Co. 22. If the condition conſiſts of two parts in the disjunQtive, in | 
e 28185 which the party hath an election which of them to perform, and | 
Poph. 98. both poſſible at the time of making the condition, and one be- ent 
| Moor, 357. comes impoſhble afterwards by the act of God; this ſhall excuſe WW = 
_ pe; the performance of that and the other alſo; for otherwiſe his pre 
The condi. election ſhould be taken away by the act of God. ha 
tion being, that if B. aliened his wife's lands, if then he purchaſed other lands of as much value, to hi: | app 
wife and her heirs, or ſhould leave her the value by his will, then the bond ſhould be void, and he alienel I 
his wife's lands; and before any purchaſe made the wife died, leaving B.; Gaudey held, that he ought } f 
to purchaſe lands to the heir of the wife. Et vide Cro. Eliz. 277. 864. Moor, 432. 645. 2 Jones, | orr 
95. 3 Keb. 738. 761. 770. Mod. 265. : | | that 
- | 7 | jet 
Salk. 170. But it hath been holden, where the condition was to make the 2 bo 

l. 2. : : | 
* Tichy, obligee a leaſe for life, by ſuch a day, or pay him 100/., that the 
Ch. Juſt, though the obligee die before the day, his executor ſhall hare B 
the 100/7., and the ground of Laughters caſe was denied to be hall 
univerſal. | | oblig 
5 Co. 22. If a condition conſiſts of two parts, of which one was not po. beco 
_ ge fible, at the making of the condition, to be performed, he ougit WF ther: 
70% %** to perform the other. | 5 Bi 
21 E. 3. 30. As if the condition be to infeoff J. S. or his heirs, when be : bo 
| 2 Abr. comes to ſuch a place; he is bound to infeoff J. S. when he ay, 
T comes, becauſe the other is not poſſible z for he cannot have a i; {ay 
| heir during his life, and ſo he had not any election. oa 0 
Roll. Abr. If a condition of an obligation be to make an aſſurance d n 
450 , certain land to the obligee and his heirs, and after the oblige "ud 
. 2. dies, yet he ought to make the aſſurance to his heir; for ti e 4 
and vids Copulative and his heirs ſhall have the ſignification of a disjunc4 ed. 
Cro. Eliz. tive. | | | =_ 
399. | | 4 and it 
3 Mod. 233. Vern. 35. 8 Mod. 23. 10 Mod. 18. 334. 370. 372. 11 Mod. 45. 12 Mod. 40% one 
Caſe Temp. Talb. 109, 110. . | | | 

Boll. Abr. If the condition of an obligation be to infeoff two before 7 | 
12 = a day, and one die before the day; yet he ought to infeolt i F. 
S. P. cont. other. be Attc 
per Montague. Tn EO = ik 
Roll. Abr. If the condition of an obligation be, that whereas a man en te 
1 Wood ig intended between A. and B. if the ſaid marriage takes eel tion 5 
But Jones, and if B. the wife ſurvives A., and does not receive 300). 0 2 E. 
171. 8. C. by his will, or by the cuſtom of London, within three * = bs hci 
adjudged, after the death of A., that then if the obligor pays to B., or 1 y pe 
cent. per c 6 1 executor e 


1 2 . J n * . 5 
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Conditions. 677 
executors, 5 doll., within fix months after, the obligation ſhall be ran Cu- 
wid; and after the marriage takes effect, and B. ſurvives A., iam. Palm. 
and dies within three months, without receiving any thing of the Sage: 
id 3001. by the will of A., or by the cuſtom of London; it cone. and it 
ſeems the death of B., within the three months, ſhall not excuſe s ſald that 
the obligor to pay the 5004. to the executors of B., becauſe it is — 
not any disjunctive condition of which the obligor hath any elec- when the 
tion to do the one or the other; but the condition is, that if a 9 in 
ranger does not pay ſo much within a time, that he himſelf r ; 75 


; or in the 
will pay another ſum, ſo that the death of the party, who is to obligor. 
receive from the ſtranger, ſhall not excuſe the obligor , Rin 3 


If A. binds himſelf apprentice to B. for ſeven years, and B. à Brownl. 
enters into a bond to A., conditioned to pay A., his executors. or 97. Chey- 
aſſigns, 10“. at the time of the end or determination of his ap- e 

3 p « 153. 
prenticeſhip, and A. ſerves fix years, and then dies; the money 8. C. ad- 
ſhall not be paid to his executor, though it was objected that his Judged. 
apprenticeſhip ended at his death, | 

If A. enters into a bond to B., conditioned that C. ſhould per- 2 Leon. 155. 
ſorm an award to be made between B. and C., and it is awarded 3 
that C. ſhall pay to B. 107. at Michaelmas, and 101. at Ladyeday, man. Cg 


w . * . . . + man. Cro, 
jet becauſe the ſum awarded is a duty, it is as if the condition of Eliz. 10. 


Ake the 


2 bond had been for the payment of the money; and if not paid, 5. ©: .- 
51 that the bond is forfeited. | ; nes 
all har Bu But if the condition of an obligation be, that the obligor 2 Leon. x55. 
d to de e ball infeoff the obligee at ſuch a day, and before the day the ©% Lit. 


oligor dies, and the land deſcends to his heir; the condition is n 


not po. become impoſſible by the act of God, and the performance 
he ought e thereof excuſed. Ker cage 4 | | 

1 But it hath been holden in equity, that if the condition of Eg Abr. 18. 
when be bond be to ſettle certain lands in ſuch à manor, by ſuch a Pecreed ge- 
when |} Wy, though the obligor die before the day, by which the bond kay» 2 
have u baved at law, yet an execution ought to be decreed in ſpecie. have been 


| often done. 
One deviſed to his eldeſt daughter upon condition ſhe ſhould Salk. x70, 


urance 0 | 
. oblige® marry his nephew, on or before her attaining the age of twenty; pt 1 
3 for thi tie nephew died young, and the daughter never refuſed, and in- wo me 


deed never was required to marry him: after the death of the judged in 


a disjuY fp | ys 
nephew, the daughter, being about ſeventeen, married .. 


RT, and it was adjudged that the condition was not broken, being be- * Rm in 
12 cnc impoſſible by the act of God. Skin. 301. pl. 5, 319. pl. 1, S. C. adjudged. 


2. Of the Act of Law: 


if an annuity be granted upon condition that the grantee ſhall Roll. Abr. 
attorney for the grantor, in all pleas; if he be after made 432. 
beriff yet this ſnall not excuſe him from the performance of the 


5e fore {ud | 
infeoff tif 


a marriagh 'y dit) . . * . 
akes effed er ON K but he ought to be his attorney; otherwiſe the condi- 
4 is broken | * 
ol. 0 N | 75 wy wg 14 7 » 
- moni |. if 4. deviſes land to FB. and his heirs, upon condition that he, Roll. Abr. 
B., of k s heirs and aſſigns, with the iſſues and profits of the land, ſhall 451. 


E yearly ſo much for certain charitable uſes, and dies, and Tes 


executoni Thompfen 
X x 3 after 8 


= 2 5 
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| 2 x mn hath him in ward; for by the intent of the condition, the pay- 


Pie, adjudg- 


adjudged. after the deviſee dies, bis heir within age, and in ward to the 
Cro. Jac. king, the payment ſhall be excuſed, during the time the king 


ep 1 8. 


3 Bulit, 58. ment ought to be made with the iſſues and profits, which are | 50 
* transferred, by act in law, to the king. ; 7 
Hard. 10, 11. S. P. appears, and long argument, whether the king ſhould be baund by the condition. | = 

= i: 


Yelv. 207 If a recognizance be conditioned for the appearance of 3. WW 
Rofſe and at the next aſſiſes holden for the county of S., and before the Wl © 
ed. Bulg, next aſſiſes, B. ſues a certiorari out of the King's Bench, to re- 
155. S. C. move the recognizance, and at the next aſſiſes delivers the cer. of 
per Curian, fiorari to the judge, yet this doth not excuſe his appearance; for 


d ſaid that | NO, mu 
. the t ugh the certiorari was the command of the king, yet the pur- - 
— of the chaſe thereof was the act of B., and he could by no ſuch flight "ys 
Judges were : * | 
Hut, and ſave his recognizance. ; | eff 
forecloſed by the certiorari, yet they might have entered his appearance. Cro. Jac. 281. 8. C. ue [ 
judged, and that he ought to have procured his appearance to be recorded. per 
2 Lev, 6. Tf a man hath good title to land, by virtue of a fine, and fells lat 
* 775- the ſame, and covenants with the vendee, his heirs and aſſigus, 1 
S. C. ad that he ſhall enjoy againſt him and B., and all claiming under "a 
Judged, him; and after by an act of parliament, reciting that B. had 54 


abi i ſettled this eftate upon C., and that certain perſons had unduly 
Opinion of 0 3 ance 
Twiſden, Procured the ſaid fine from her, it is enacted, that the fine ſhall | 
be void, and that every perſon may enter, as if no fuch fine had 
been; and after one enters, claiming title under C., this is 2 
breach of the covenant; for the act makes no new title, but the da 
removes the obſtruction of the old; and it was faid, that doubt- | . 


leſs B. was named in the covenant for this purpoſe, in caſe this ** 


fine unduly obtained ſhould be avoided. Br 
| | 3 Will 

3. Of the AQ of the Parties. ++ 

ls { 


$ Co. 92. If the condition of an obligation be, that the obligor ſhall en. 
3 feoff the obligee of the land, before ſuch a day, and after, before fach 
2a ond. the day, the obligee diſſeiſe the obligor, and keep it by force til 
tion ofa after the day, ſo that the obligor cannot enter, this will exculs Perfo 
feoltment. the performance of the condition. 9 If. 
Roll. Abr. If leflee for years covenants to drain the water which. is upon wid 
453- 2 the land, before ſuch a day, and after the leſſor enters before the 12d 
£53 ad day, and there continues till the day is paſt, yet this ſhall 20: e not 
wide Cro. excuſe the performance of the covenant, (a) becauſe this is co theres 


4 37+ lateral to the land. 4 tenden 
judged, it not being alleged that the leſſor held him out, and diſturbed him in doing it - Moor, bart enden 
Owen, 65. Godb. 69. (a) But if it had been a covenant adhering to the land, and in _— un If, 
enjoyment thereof, it would have been otherwiſe ; but then it muſt have been ſhewn that he Mo 


out of poſſeſſion. Moor, 402+ pl. 534. Owen, 65. 


Bro, Cove= If a man be bound to build an houſe, &c, he is excuſed if the "4 t 
Ran? Abr, obligee will not ſuffer him to build it; for he cannot come Wn edc 


Roll. Abr. 
. the land againſt his will. Ho 


4 


Conditions. 679 


= 80, if a condition be to repait a houſe, he is excufed thereof, if gH.6.44. b. 
g 2 ſtranger, by the command of the obligee himſelf, diſturbs him, Noll. Abr. 
pay ind will not ſuffer him to do it. l 
3 If the condition be to erect a mill, and the obligor comes to 4H. 6. 37 
5 the obligee, and ſays all is ready for the erecting thereof, and Rol. abr. 
dition. demands of him when he ſhall come with the mill to erect it; #539 45+ 
Wl if the obligee ſays he will not have the mill, and entirely dif- 
of 5 charges him of the mill, this ſhall excuſe him of the performance. 
e the If lefſee for years of an houſe covenants to repair it, and to Roll. Abr. 
Bos leave it in as good plight as he found it, and after certain ſparks 45+ 
: 10 o fre come out of the chimney of the leſſor, into an honſe not 
23 er nuch remote, by which the houſe of the leſſee is burnt, this will 
e * excuſe the performance of the covenant to the leſſee; ſo that he 
tg is not bound to rebuild, becauſe this comes by the act of the ' 
for himſelf. 5 ö 1 | 
. C. . If a leaſe be made upon condition that the leſſee ſhall not 35H.6.162; 
permit or harbour any whore within the houfe to him let, and be. 91. be 
aa foils br if be ſuffers ſuch woman to ſtay there fix weeks after warn- I 
afbons, Wl "= &c., it ſhall be lawful for the leſſor to enter; and after (a) > Wages 
* the leſſee ſuffers ſuch woman to be there, and warning is given bond be con- 
g. bad him dy the leſſor, although after the leſſor commands the woman — 3 
unduly Wl © ſtay there for ſix weeks, yet this ſhall not excuſe the perform- marriage be- 
ne ſhall ance of the condition, becauſe the leſſor did not do any act; and ge __ 
gene had notwithſtanding the command, the leflee (a) might have re- 3 
os b oed her. hy | | | certain days 
tle, but the day the obligee calls B. whore, and tells her if he marries her, be will tie her to a lt; bog 
t doudt- | E the * Fog e to marry him ; this will excuſe the non- performance. Cro. 
cafe this et 5 _—_ — oe t then it muſt be ſhewn in pleading, that the obligor did what he could 
But if the leſſor ouſts the leſſee, and by force, and againſt the 35 . 6 263. 
vill of the leſſee, puts in the woman, and violently makes her 5 Co. 92. 
ſay there by force, againſt the will of the leſſee, for ſix weeks, 5 
9 1 this ſhall excuſe the performance of the condition, | 
2. bein = is bound to B. that J. 8. ſhall marry Fane G. before Co. Lit. 206. 
"farce il ons * tay, _ w_ the 1 8 her, he ſhall take no b ; 
; of the | ! 1 
vill exc wen 1 condition, becauſe by his Rub it could not be | 
; if a man makes a feoffment in mortgage, upon condition to be co. Lit. 
U 3 N O. 210, 
e . _ ou payment of money by the flor, Sc. to the feoffee, Þ y 
- han oo: * ay 3 if at the day the feoffee is out of the realm, the feoffor 
N not bound to ſeek him, or to go out of. the realm to him; and 


os becauſe the feoffec is the cauſe that the feoffor cannot 
u g money, the feoffor may enter into the land, as if duly 
4 A. leaf 8, upo tion that if B. 
an he had lin eaſes to B. for years, upon condition that if B. pays C. Lit. 238, 
4 —_ 45 A., or his heirs, at a day, that B. ſhall have the . 9 I 
TT br ore the day, A. is attainted of treaſon, and executed; 
-uſed _ 4 ough the condition hecame impoſſible by the act and of- 
come upon * 4. yet * ſhall e. have a fee; becauſe a precedent 
ET on to increaſe an eſtate muſt be performed; and if it be- 
es impoſſible, no eſtate ſhall riſe nn 
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680 | Conditions. 
3Leon. 159, If A. leaſes to B. certain lands for years, rendering 400, jy | 
Bebel cf. un., and a ſtranger covenants with A. that B. ſhall pay unte 
him the 4o/., for the farm and occupation of the lands; and 
before any day of payment, A. ouſts B. of his farm, B. is ex- | 
cuſed of the payment of the rent; for the covenant was, that B. 
ſhould pay 401. for the farm and occupation; ſo that it is a con- 
- ditional covenant ;z and there ought to be guid pro quo; and here | 
the conſideration upon which the covenant is conceived, viz, the 


farm, and the occupation of it, is taken away by the act of 4. | 
himſelf, | 


; * Eli. A. entered into a bond to B., conditioned to ſave B. harmleſ | 


from a bond made to C. for payment of 1001. at a day and 
place, and at the day of payment A. was going to the place to 
pay it, and B. by covin cauſed A. to be impriſoned till after ſun- 
ſet, to the intent the 1004. ſhould not be paid; and this being 
pleaded to an action of debt upon the bond, it was adjudged] 
upon demurrer, that ſuch a bare ſurmiſe was no bar. 

3 Co. 76. b. If the king grants a reverſion in tail, upon condition that 
vs e if the grantee pays 205. at the receipt of the Exchequer, &, 
judged. the grantee ſhall have a fee; if afterwards the king, under his] 
2 Brownl. great ſeal, refuſes to receive the money, yet if the grantee ten- 
. ders it at the receipt of the Exchequer, he ſhall gain a fee; for 
the king by no means can countermand or hinder the inereaſe af 
the eſtate in ſuch caſe. 


Hob. 103. If the condition of an obligation be, that the obligor ſhall pay 
adjudged. 


300 if by 101. to the obligee, which is for the rent of certain lands, and} 


ding it the obligee enters upon the land, and ſo ſuſpends the rent, yet] 
been ap- this ſhall not excuſe * the payment; for it is but a recital that i 


* was for rent, and not material. 


® But entry and eviction before rent due, avoids pay ment in covenant, &c. for the rent as rents 


Tetley, 54+ If a parſon by indenture leaſes his parſonage for years, render: 
inn, ad-. ing rent, and the leſſee covenants to pay his rent, and before a 
judged. So, day of payment, the parſonage (a) is ſequeſtered for the not, 
2 payment of the firſt fruits, yet the leſſee ſhall not be excuſed of 
for payment the payment of his rent. = | 

of the rent. (a) Otherwiſe if leſſee for years is evicted by a prior title. Roll. Rep. 198. Yew 2% 
Cro. Car. 415. 4 | | If # 
Poph. 39. * If A. leaſes lands to B. for ſeventeen years, and after B. enten 
To Eliz. into an obligation to A., conditioned to pay an annual rent i0 6 
Owen, xc4. for the term of ſeventeen years, if C. lives ſo long, and the * 
er 597- B., or his aſſigns,” or any claiming under him, ſhall or mg 
Judged, long enjoy the ſaid land; and B. after ſurrenders to A.; yet 
muſt continue the payment of the rent, becauſe merely collateray 

and to be made to a ſtranger. hh. 1 

But if the condition had been that C. during the term 3 

hold part, without the interruption of B. or his aſſigns, if p | 

the ſurrender, 4. had interrupted him, B. ſhould not have 

feited his bond. | | 


for that the obligee ſhould not take advantage of his own act. 
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Conditions, 681 
If the condition of an obligation be, that the ſon of the obligor 22 E. 4. 26. 
ſhall ſerve the obligee for ſeven years, if he tenders his ſon, and Roll. Abr. 
the obligee (a). refuſes, it is no forfeiture, | (27 $0 lebe 
takes him, and after, within the term, commands him to be gone. Roll. Abr. 455» 


If the condition of an obligation be to pay a ſmall ſum, and 208. 4.2.b. 
the obligee refuſe it at the day, though this ſaves the penalty, 2* E-4- 26. 
yet the principal money (6) muſt be paid; for it ſtill remains BE 


448. Co. 
a debt. Lit. 207. 

. n : »,* o 2 | S. P. be- | 
cauſe the ſum mentioned in the condition is parcel of the obligation ; and the obligee hath remedy for 
it by law. Cro. Eliz. 755. S. P. (5) And therefore if an action be brought againſt him upon the ob- 


ligation, and he plead the tender and refuſal, he muſt alſo plead that he is yet ready to the 
and tender it in court. Co. Lit. 207. a. —But if the plaintiff will not then 2 it, pA ks 


upon the tender, and it be found againſt him, he hath loſt the money for ever. Co. Lit. 207, a. 
Hob. 198, 199, Noy, 110. | 


But if the condition of an obligation of 1001. be for the de- Co. Lit. 
livery of corn, timber, &c., performance of an arbitrament, or 207. a. 
other act, Sc., this is collateral to the obligation, and no parcel 

of it; and therefore a tender and refuſal is a perpetual bar, 


4. Of the Act of a Stranger. | 


Regularly, if the condition be to be performed by a ſtranger, aal. Abr. 
and he refuſe, the obligation is forfeited; for the obligor hath 45*- 
taken upon him that the ſtranger ſhall do it. 


As if the condition be that my ſon ſhall ſerve J. S.; if he will 22 E. 4. 26. 
not, my obligation is forfeited. ; b. 


A. and B. ſubmit themſelves to the award of C., and A. enters 22 E. 4. 25. 
into an obligation to C. to ſtand to the award; and B. alſo; and . Ren. 


C. awards 4. to pay 10s. to B., who tenders it, and B. refuſes; 42517 
the obligor is excuſed (c) becauſe B. is not a mere ſtranger, a recog- 
but privy, and ſo is the obligee. | — | 
is made to A. to the uſe of FB. conditioned to pay money, &c. to B, and B. refuſes, &c. Cow Elize 
755. Cro, Jac. 14. 


But if the condition be, that the ſon of the obligor ſhall marry Hutt. 48. 
the daughter of the obligee, if the daughter of the obligee refuſe Winch, 30. 


the ſon, yet the condition is forfeited ; for the daughter 1s a mere 3 
ſtranger, and the obligor hath taken upon him that his ſon ſhall * 


marry her, 


80, if the condition (d) be to enfeoff a ſtranger, who refuſes, (d) 2 E. L 2. 
jet the obligation is forfeited. | 39 H. 6. 


: f : ; 10. b. Coz : 
Lit, 209. S. P.—But otherwiſe if to be made to the obligee, or to any other for his benefit. Co. Lit. 


59. a. Secus, where the condition is that a ſtranger ſhall enfeoff a ſtranger. Co. Lit. 209. 4. 


lf there be a feoffment upon condition to enfeoff a ſtranger, if 19 H. 6. 


e ſtranger refuſes, yet the condition is broken, becauſe the in- 34 b. Co. 


tent was not that the feoffee ſhould retain it. meg 


5 1 Leon. 266. 2 Leon. 222. S. P. 
But otherwiſe it had been if the condition was to make (e) a 2 E. 4+ 2. 

15 in tail to a ſtranger, and he refuſes; for there the intent was dee 
at he ſhould have the reverſion. | - ng: wh; 


T. (e) So, if the condition be , 
e! 80, that he ſhall grant a rent-ch to a ſtranger, and he refu 
aſe intenace. the f:c fee ſhould retain the land, co. Lit. 209, ge 50 7 : * 
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Conditions. 


4Lobn. f 7 miralty ; if the obligor ſhall permit the obligee to uſe the ſaid 
S. C. Godb. office, and to take the profits thereof only to his own uſe during 
Sg. his life, without interruption made by the obligor, then, Ge. 
per Curiam, Although after the admiral dies, and the new admiral grants the 
and ſaid faid office to a ſtranger, (as he may by law,) and he integupts 
"27 te and ouſts the obligee, yet if the obligor after this interrupts the 
cupy by Obligee alſo, the condition is broken. | | 
right or wrong, the obligor is not to interrupt him againſt his own bond, 


Co. Lit, If A. is bound to (a) B. to pay rol. to C., if . tenders it to 


90. C, and he refuſes, the bond is forfeited. 


wiſe if bound to pay it to the obligee, or his aſſigns, and the obligee appoints C. to receive it as his 
aſſignee, and it is tendered to C. and refuſed by him. Dalf. 38. 


— ur. If A. diſſeiſes B., and after leaſes to C. for years, and C. 


J udged. 


excuſed. 


5 Co. 23. b. If the condition of an obligation be, that the obligee ſhall in 
——_— Michaelmas term next give unto the obligor, &c./ ſuch releaſe as 


716. S. C. by the judge of the prerogative court ſhall be thought meet; the 


Ns obligor ought to procure the judge to deviſe and direct ſuch 


Eliz. $64. releaſe; for the judge is a ſtranger to the condition, and the con- 
S. C. cited. dition is for the benefit of the obligor, and he hath (5) taken upon 


and vide Him to perform it at hi il. 
like point, > Pe _ ey 


Lit. Rep. 13. Lev. 101. Sid. 313. (5) So, if the condition of an obligation be, that a ſtranger flall 


releaſe all the right which he hath, or pretends to have in a certain manor, the obligor muſt procure | 


him to make à releaſe de facto though he hath no right. Sand. 215. 


Bs 26. If A. leaſes his land for forty years, rendering rent, and de- 


a viſes the reverſion to J. S. in tail, &c., provided that H. and his 
wife ſhall have the rent to their own uſe till J. S. comes of age, 


upon condition that B. and his wife, within three months after 
his death, enter into a bond to his overſeers for the payment ® | 


341. per ann., in ſuch penalty as his overſeers ſhall adviſe, ant 


A. dies, B. and his wife mult give notice of this to the averfetrhy | 


and at their peril procure them to adviſe, 


| Tf the condition of an obligation be, that whereas the obligar 
an7: _., nd obligee are jointly ſeiſed of the office of the court of ad. 


covenants at the end of the term to leave and yield up the } 
tenements well repaired to A., and after B. enters, &c., C. is | 


Few? 


Conſtable; 


(A) How choſen and appointed. 

c) Who are obliged to ſerve. | nes 

it to Wl (C) Of their Power and Duty in acting without any 
Warrant from a Juſtice of the Peace. 


It as his : j : 
(D) Of their Power and Duty in executing Warrants. 
nd £ | 
p the 
0. ls | 
ball in | (A) How choſen and appointed. 
veg NONSTABLES appear to have been officers of great (a) anti- Of the h 
> fork JJ quityz for by the laws of king Alfred, the freemen were to —_—— 
= digeſt themſelves into decennaries and hundreds, and every ten , de 
n upon frecholders choſe an annual officer, whom they called conſtable, Courts, and 
; berholder, tithingman, or headborough, as head of the decen- 4 
nary; theſe, in every hundred where there was a feudal lord, .. 
_ — vere ſworn in, and admitted by the lord or his ſteward in his (a) Were 
ket; but where there was no ſuch feudal lord, the ſheriff in his ET 
torn had the ſwearing and placing of them in : alſo, if there was Wincheſter, 
and de- 10 feudal lord of the hundred, an annual officer was choſen, 2 Hawle. 
and bis Tho was to prefide over the whole hundred, who was called 6 e 
of age, Wi the high conſtable z but if the hundred was feudal, as it often 4 — 267. 
hs alter atently was, then ſuch lord of the hundred adminiſtered the de Som- 
ment A. | dice himſelf. TS _ ans: 
riſes an | "ont Lamb. Conſtable, 8. [That both high ang petit conſtables were of earlier date than this 
yerſctthy —_ 5 latisfaQtorily proved in the introduction to à little treatiſe, entitled *© The Office of Conſtable,” 


Publiſhed in 1791.1 By common law, they are to be choſen by the leet or torn. 4 Iaſt. 265. 
a a2 Hawk. P. C. c. 10. § 37. it is difficult to determine to whom the power of chuſing them 
N common right belong; for by Dalt. Sheriff, 400. Roll. Rep. 34. both high and petty con- 
1 zre to be choſen and appointed by the ſheriff in his torn; and by 2 Jones, 212. Lamb. Con- 
1 „8. Salk, 17.5, pl. 1. 2 Salk. 502. pl. 2. 5 Mod. 124. 11 Mod. 215. 12 Mod. 88. 115. 

% Comb. 351. Skin. 635. pl. 4. 669. pl. 6. Ld. Raym. 6g. St. 23 & 14 Car. 2+ c. x0. they 
«© be choſen by the decennary; but it ſeems clear, that whether a contfable is to be choſen by the 

iff or decennary, yet he is to be ſworn and placed in his office by the ſheriff, as being judge of the 
wa Aſo it ſeems certain, that a cuſtom either way is good. 2 Hawk. P. C. c. 10. $38, And 
| cd axe <a or ſteward, having power to place a conſtable in his office, have by conſequence a power of 

"ng him. Bulft. 174. 2 Hawk. P. C. 63. 


a ſcems by the better opinion, that a cuſtom in a town, that sid. 355. 2 
1 inhabitants thereof ſhall ſerve the office of conſtable by turns, Hawk. P. C. 
good, and that the objection, that by ſuch means it may come $37» 
* #oman's turn to ſerye, is of uo force, ſince {he is allowed Hex 
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{a} 2 Term 
Rep. 406. 
admitted. 

2 Stra. 94 Jo 


Salk. 175. 
pi. 2. 176. 
Mod. 13. 
12 Mod. 
180, 181. 
astra. 1050. 
2 Jones, 2 12. 
Allen, 78. 
Dalt. c. 12 1. 
(5) Salk. 
276. pl. 2. 
2 Stra. 798. 
cant. Bulſt. 


174. 


he feſ- 
have 

no right to 
appoint un- 
der this ſta- 
tute, unleſs 
there hath 
been a de- 
fault at the 
leet. Rex 
v. Goudge, 
2 Str. 1213. 
See Rex v. 
Lone, Fitzg. 
192. and R. 
v. Rout- 
ledge, Doug. 
536. S. P. 
argued. ] 


The caſe of 
the Con- 


(e) That the 
court of 
King's 
Bench has 


the ſupreme 


power of 
ordering an 
inferior ju- 


riſdiction to 


ſwear, re- 
ſtot e, or diſ- 


charge a per- 


fon choſen 
canftable, 
and of 
awarding 

a mandamus 
where it 
ſhall be ne- 


cellary. Vide Roll. Abr. 535» 2 Roll. Rep. 82. 2 Hawk. P. C. c. 10. 547 · 


Conſtable: 


make a deputy (a), or procure one to ſerve for her, who ſhall be 
conſidered as the proper officer. 


Cro, Car. 389. cont. 


Alſo, the office of conſtable being neceſſary for the preſervation | 
of the peace, juſtices of the peace have by an uninterrupted | 


uſage, not now to be diſputed, taken upon them not only to 


ſwear conſtables who have been choſen at a torn or leet, but alſo 
to nominate and ſwear conſtables, where none have been ſworn | 
at ſuch courts, through the neglect of the ſheriff or lord, and | 
alſo to (5) diſplace thoſe who have been ſo choſen; and this 
point hath been - carried ſo far as to allow the ſeſſions of the | 
peace to ſwear one conſtable who had been elected at the leet, } 


and unduly rejected by the ſteward, who had ſworn another in 
his place. 25 


And by the 13 & 14 Car. 2. cap. 12. par. 18. reciting, “ That } 
cc the laws and ſtatutes for apprehending rogues and vagabonds | 


« had not been duly executed, ſometimes for want of officers, by 


& reafon lords of manors do not keep court-leets every year for | 
it is enacted, “ That in caſe any conſtable, } 
tc headborough, or tithingman, ſhall die, or go out of the pariſh, } 
ce any two juſtices of the peace may make and ſwear a new con- 
ec ſtable, headborough, or tithingman, until the ſaid lord ſhall 


c making them ;” 


&« hold a court, or until next quarter ſeſſions, who ſhall approve 
ce of the ſaid officers ſo made and ſworn as aforeſaid, or appoint 


ec others, as they ſhall think fit; and if any officer ſhall continue F 


ee above a year in his or their office, that then in ſuch caſe thc 
«juſtices of the peace in their quarter ſeſhons may diſcharge ſuch 


&« officer, and may put another fit perſon in his or their place, 


ce until the lord of the manor ſhall hold a court as aforeſaid.” 
The juſtices of the peace of the county of Northampton, it 
their general ſeſſions, choſe a conſtable for Holmby, and for not 
coming in to take the oath, proceeded againſt him; which pro- 
ceedings being removed by certiorari into B. R., it was moved 
on affidavits, that there had not been a conſtable there for fil 
= before, that he might be diſcharged, alleging likewiſe, that 
almby was a privileged place, and that all the inhabitants wen 
the Duke of Yort's tenants: but the court held, that the 
(e) could not diſcharge him on motion, and ſaid, that they mult 
determine the matter by action of falſe impriſonment, or ſome | 
other way, and inclined ſtrongly, that he could not any V9 
be diſcharged z for per Cur., though originally conſtables wary 
choſen in leets, yet the conſtable being an officer, whole dutſ it 
is to keep the peace, the juſtices may chooſe, him in _ 
neceſſity z; as in the hamlets about the Tower, the juſtices, d 
reaſon of the increaſe of buildings, where there was an 
but one conſtable, did chooſe five; aud it was ruled they mig 
do ſo; and they ſeemed to incline, that though formerly m_ 
had been none, yet they might chooſe one if they ſhould think 


convenient. c 


A perſr 


Conſtable, a ; 685 
A perſon duly elected conſtable refuſing to take upon him the Cro. Car. 


ll be Ws office, may, if preſent, be (a) fined by the court; and if abſent, 557+ Co. 
: on having a certain time and place appointed him for the tak- < as 2 
ng of the oath before (5) a juſtice of peace, may, after notice Salk. 175. 
ation of ſuch appointment and preſentment at the next court, be H. 1. Lt. 
upted WF zmerced. 705.7 
ily to WR (-) But cannot be lawfully committed without more. 2 Hawk. P. C. c. 10. $46. (6) 2 Str. 1149. 
It alſo | 
ſworn | Alſo, in either cafe he may be indiQed, either before juſtices of 2 Hawk. 
J, and „er and terminer, or at the ſeſſions of the peace; but ſuch indict- F+C+ e. to. 
d this ment ought ſpecially to ſet forth the manner of every ſuch 2 S. ga 
of the () election, appointment, (d) notice, and refuſal, and before Fitzgib. 192. 
ie leet, ) whom the court was holden. | 3 
ther in 11 Mod. 215. 12 Mod. 180. See Caſ. 480. (c) That it is inſufficient to ſay in „ the 
eee e eee ee ee 
« That ( Mod, 24. vide 2 Sand. 290. ; = . DTT: | en 
rabonds | | | | | 
ders, by Neither is an indictment for not finding a ſufficient perſon to Keb. 416. 
year for WW {cre the office of conſtable good, unleſs ſuch indictment ſhew 2 Hawk. 
nſtable, that the party refuſed to ſerve it himſelf, | go 


| 46. 
Penalty on conſtable neglecting to provide waggons, Oc. for = further 
the army, 30 Geo. 2. cap. 6. ſect. 41. Or for the mariners, cap. 1 1. the Table te 


> pariſh, 
ew con- 


rd fal . 25. Or for the militia, cap. 25. ſe. 50. For taking money ur ne 
. to excuſe from quartering ſoldiers, cap. 6. /e. 66, Or mariners, fable. 
caſe tie | | | 
_— (B) Who are obliged to ſerve. 
1 | | 
*1 9 
ſaid; . Þ ſeems agreed, that all (7) ſworn attornies, and all (g) other Na: title 
mplol officers whoſe attendance is required in the courts in Weſt. Privilege. 
d for 10 mnſter-hall, are not obliged to ſerve or execute any inferior pariſh 42 Ew 
hich af office, and that where they are choſen, though by a (5) particular March, 30. 
as aft | cuſtom, with reſpect to their eſtates or otherwiſe, they may have 3 Car. 
: 1 vl avrit of privilege, for no cuſtom ſhall be intended to be more 77, 477. 
wife, a cient than the uſages of thoſe courts, and therefore ſhall give (g) Thar 
tants din Way to them. | | | „5 
that theſ | ; barriſters at 
they mult 2 and the ſervants of members of parliament, have the ſame privilege. Mod. 22. 2 Keb. 578. 
t, or fome| 13. (b) 2 Keb. 508. Cro. Car. 389. Lev. 265, 266. 2 Hawk. P. C. c. 10. § 39 · 
t any I do, if an alderman of London has an houſe at D. in the county Alderman 
ables VI Leer, and he, as an inhabitant there, is choſen conſtable, yet Abdy'scaſe, 
aoſe duty K e is . Cerro. Car. 
5 not compellable to ſerve, for that as an alderman he is 585. Jones 
in Ca . ound to be preſent in the city, for the good government thereof. 462. 8. C. 
uſtices i ut a captain of the king's guards being preſented to ſerve Vid. Keb. 
as mor + Lonſtable, in purſuance of a cuſtom in reſpect of his lands 399 Sid. 
they _ \ a town, cannot claim this privilege z for though by his office Lev. 7 5 
en aki | © bound to a perſonal attendance on the king, yet ſuch of- Keb. 933. 
) 


— 


” 


dy, of late inſtitution, ſhall not prevail againſt an ancient 
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2 Hawk. Yet if ſuch an officer, or a (a) gentleman of quality, who hah | 
T. C. c. 10. no ſuch office, or a practiſing phyſician, be choſen conſtable of z | 
KY town, which has (5) ſufficient perſons beſides to execute this | 
- 439- cox?» office, and no ſpecial cuſtom concerning it, perhaps he may he | 


b Ba 578. relieved by the King's Bench. 


privilege can exempt fitting perſons from ſerving the office of conſtable, where there are not ſufficient N 
deſides them to execute it. 2 Hawk. P. C. c. 10. H 41. Sid. 272. Keb. 933. Vide tit. Privilege, | 


Rex v. [One who is reſiant within a private Jeet within the hundred, Wl 

. is not therefore exempt from ſerving the office of conſtable for | 
3. the hundred: and a cuſtom to elect ſuch an one is good. 1 ( 
3 A younger brother of the corporation of the — 1 
Clarke, not as ſuch exempt from ſerving the office of headborough. a 
x Term Rep. 679. | | 1 
Rex v. Perſons naturalized being excluded from rage: any civil office Þ r 
! of truſt, are thereby rendered ineligible to this office. 4 
6 Mod. 4z.\ No perſons who keep a publick houſe ought to be conſtables, x 
They are expreſsly prohibited in Weſtminfler by it. 29 Gu. 2 WM « 

6. 25.] | | | | 

[(c) It ſeems By the 5 H. 8. cap. G.“ The wardens and fellowſhip of fur- 
that by me 46 geons infranchiſed in London, and, all barber ſurgeons admitted} ſe 
r 3 tc and approved according to the ſtatute made in that behalf, not 10 
and the an- (t exceeding the number of twelve, ſhall be diſcharged of eu- li 
eee « ſtableſhip and watch, De. Wy | | 8 
all ſurgeons have been allowed the like privilege. 2 Keb. 578. The like exemption is given to fu. Fn 


geons and barbers, by 18 Geo. 2. c. 15. & 10. for making the ſurgeons and barbers of Londen im 
diſtinct corporations. ] | : | 


TC 0 Tt feem- By the 32 H. 8. cap. 40. © The preſident of the commonaly | 
eth to have 4c and fellowſhip of phyſick in London, and the commons and to 


been hold | . | a 
that the “ fellows of the ſame (d), ſhall not be choſen conſtables in tht de; 
1 hs cc city of London, or ſuburbs of the ſame, Wc.” | wy 
is act dot 
not extend to other phyſicians not mentioned in it; perhaps for this reaſon, becauſe phyſicians hne 10 
ſuch ſpecial cuſtom for their diſcharge, as ſurgeons are ſaid to have. 2 Hawk. P. C. c. 10, $44] 15 
ByzW.& By the 6 7 F. 3. cap. 4. © All perſons uſing the art of 1 
4. c.15. ( apothecary, who have been brought up and ſerved as appr Po 
diſſenters 8 . „ : . the ſt tute of! Ma) 
appointed to tices in the ſaid art for ſeven years, according to atute 6. 
the office of 40 5 Eliz. cap. 4., ſhall be freed and exempted from the office d b 
high or pe- (c conſtable " 
tit conſtable, 5 | W det; 
and ſcrupling to take it in regard of the oaths, ſhall and may execute it by deputy. By 10.& U bo 
c. 23. an exemption is granted to the original proprietor or firſt aſſignee of a certificate for 
certain felons to conviction, (called a Tyburn-ticket,) if a pariſh, (or as in London,) _ abe 
within the pariſh or ward in which the felony happened, to be only once uſed. But note: 1 pun 
exemption from ſerving the office for a manor, nor, as it ſeemeth, for a vill or townſhip. —_— ont 
By 2 Geo. 3. c. 20. & $6. ſerjeants or privates in the militia-are-exempted/during the time of oo” | ul 
unleſs they ſhall conſent thereto. By 31 Geo. 2. c. x9. in Weſtminſter, perſons aged 63+ ieee ; t 
barber at Oxford, though reſident in the city out of college, ſeemeth to be exempted by the gw ap: 
the univerſity, from ſerving this office for the city. R. v. Routledge, Dougl. 531. Bur the Herſd 
Maſter of Arts, if the graduate be not reſident in the univerſity, affords no exemption. 
” eaſe, Vin. Abr. tit. Court of King's Bench (I), pl. 1. Court-leat (U), pl. 5. Conftabie (B), N. 3 1 
a 2 .. . 3 oh co 
2 Show. 95. A. was indiCted for not taking on him the office of high te 


ee ſtable; and the queſtion on a ſpecial verdict was, Whetbe 


wnant in ancient demeſne may be made conſtable of an hundred, worth, Vent. 


hath BM which reaches farther than the demeſnes? and it was adjudged 344. 5+ C. 
| | l | | | adjudgeds 
: ofa WI that he might. 
e this | | RIS 
A be , * 7 | * o . 
EY (C) Of their Power and Duty in acting without any 
SON Warrant from a Juſtice of the Peace. 
rivileee, | | NY | : 
A® conſtables were originally inſtituted for the better pre- 2 Hawk. 
ndred, | ſervation of the peace, they may by the common law arreſt P+ C. c. 10. 
ble for | (a) felons, and all ſuſpicious perſons that go abroad in the night, 922 4 Bi. 
Y and ſſeep by day, or reſort to bawdy-houſes, or keep ſuſpicious Comm. 293. 
houſe 1s} company. | Ldidable in 
N ; Altina In 
h. meſting perſons directly charged with felony, although it ſhould afterwards appear that no felony had 
131 office deen committed. Samuel v. Payne, Dougl. 359. And where a felony hath actually been committed, 


they are juſtified in making an arreſt, provided they a&. bord fide, and in purſuit of the offender, upon 
ſuch information as amounts to a reaſonable and probable ground of ſuſpicion. 


| In this caſe, indeed, a 

private perſon may arreſt, though not in the former. Ledwith v. Catchpole, Cald. 291.—If they have 
nftables.} notice that a burglary hath been committed, it is their duty to purſue the felon immediately, though in 
9 Geo. 2. the night. Cro. El. 652.] N 


of in Alſo, by the (5) ancient common law, the conſtable was to pre- (4) Lambs 
e bent at the torn or leet all thoſe within his precinct who were Conſtable, 


not admitted into ſome tithing, and who had not ſworn to the * 1 

king's allegiance; and it ſeems, that by (e) the law in uſe at this (c) Crompt. 
| by, he ought to preſent (d) all offences inquirable in the torn or 212+ 1 785. 

et. See Raſt, 


Ent. 151. (4) Yet in the oath ſet down by Kitchen, 47. he only ſwears to preſent all bloodſhed, 
vutcries, affrays, and reſcouſes done within his office, | 


half, not 
4 of con- 


; given to fu. 


}f Londen n 


 mmonalt A conſtable is not only empowered, as all private perfons are, 3 bf. 1 58. 
mont and to part an affray in his preſence, but is bound at his peril to en- H-P-C.135; 


deayour it, not only by doing his utmoſt himſelf, but alſo by de- 3 . 
manding the aſſiſtance of others, which they are bound to give | 
him under pain of fine and impriſonment. 


bles in the! 


glen And it is ſaid, that if he ſees perſons actually engaged in an Lamb. 132. 

n ray, whether the violence were done or offered to another, or Bat. Sue. 

he art of eren to himſelf, or fee them upon the very point of entering > wr ae 
as apres upon an affray; as where one threatens to beat another, e., he Cro. Eliz. 

he ſtatute af my either carry the offender before a juſtice of peace, in order 375 6 
o lis finding ſureties for the pe Sc., or may impriſon him 1,5 5s 
che office 8 lureties tor mne peace, b y unp oor, 284. 

mſelf a reaſonable time till the heat be over, and afterwards 22 E. 4. 

1155 &tain him till he give ſuch ſurety by bond: but he ſeems to have 38 18. 

y 2 pute 0 power to commit the offender in _ other manner, or for any 3 H. 7. 6. a. 
ons) a warden ther purpoſe ; for he cannot commit him to gaol till he ſhall be _—_ 97+ 
© ee puniſned; neither ought he to lay hands on thoſe who barely _—— 

5 of deren «mend with words, without any threats or perſonal hurt; but 2 Bulſt. 329. 
x A hs can do. in ſuch caſe is w. command them, under pain of "AID 

by 8856 Pioument, not to fight. © forthe con- 

You J 4 ſtable to carry the effender immediately before a juſtice of the peace. 

(B), P | 


If an affray be in a, houſe, the ads may break open Pat. e. 8. 
of high can tie 


doo . | 67. 13 E. 4. 
dors to preſerve the peace, and if affrayers fy to a = ge a 7 E. l. 
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—_— - Conſtable. 


'H. P. G. 92. them. 


; Vat 10g. Peace in his abſence, but ought to carry him before a juſtice of 


22. b. and he freſhly follow, he may break open the doors to take 


7 35» ; a ri s 
Lamb. 133. But he cannot of his own authority compel a man. to find 


Cro. Eliz. ſureties, who is delivered into his hands, as having broken the | 


the peace; neither can he arreſt a man for an affray out of his | 
view, without a warrant from a juſtice of the peace, unleſs a | 
felony were done, or likely to be done. | 


Moor, 234. If a conſtable ſee a perſon expoſe an infant in the ſtreet, who f 


3 refuſes to take it away, he may lawfully apprehend and detain 
P. C. c. 12. ſuch perſon till he or ſhe ſhall conſent to take care of it. 
& 19. And ſo may a private perſon. | 4 
| 9 
(D) Of their Power and Duty in executing the Wa- ; 
| rants of Juſtices of the Peace. F 
(a) 5 Mod. S the conſtable is the proper officer to a juſtice of peace, ah 
oo) ow he is bound to execute his warrants. Hence it hath been 3 
(4) Salle. (a) reſolved, that where a ſtatute authorizes a juſtice of the "7 
1 2 Roll. peace to convict a man of a crime, and to levy the penalty} 15 
+75 by warrant of diſtreſs, without ſaying to whom ſuch warrant 2 
ſhall be directed, or by whom it ſhall be executed, the conſtable Wi e 
is the (5) proper officer to ſerve ſuch warrant, and indictable for 15 
diſobeying it. a 1 Nat t 
Roll. Abr. Yet inaſmuch as the office of conſtable is wholly miniſterial] wal 
; $14 and no way judicial, it ſeems that he may appoint a deputy WW i: 
oor, 84.5. . , "Fs 0 
Crompt. (c) to execute a warrant directed to him, when by reaſon of fick- dans 
22.2. neſs, abſence, or otherwiſe, he cannot do it himſelf : but with] 
* agp8 77- out ſome ſuch ſpecial cauſe a conſtable cannot make a deputy. A] 


S. C. Roll. Rep. 274. Sid. 355. Lev. 233. March, 30. 2 Keb. 309. 321. [3 Burr. 125% . 
Cald. 252. 1 Term Rep. 682. (e) And the deputy is within the equity of ſt. 7 J. 1. c. 5. Mot jultic 
845. 2 Term Rep. 395. St. 29 Geo. 2. c. 25. $2] | 


Salk. 176, If a warrant be directed generally to all conſtables, no one cal 


1 8 execute it out of his own precinct; but if it be directed to a pat 


Ig. ticular conſtable by name, he may execute it any where witli 
[By 2 the juriſdiction of the juſtice. 
c. 25. the 
Mefiminſter conſtables are to be appointed out of the different pariſhes for the whole city and __ 
In London, alſo, by ancient cuſtom, the conſtables, though appointed in particular wards, of vic 
there are twenty-ſix, have power to ſerve warrants and execute their office throughout the city.] 


6 Co. 544 A ſworn conſtable in executing a warrant need not ſhew it i 
9 Co. 69. the party, although he demand a ſight of it; but in making 


% 


arreſt he ought to acquaint him with the ſubſtance of it. dot py 

2 Hawk. [And all private perſons to whom warrants ſhall be directe "ric 
98. ©13- and even officers, if they be not ſwomn and commonly know dic 
: and even theſe, if they act out of their own precincts, mult Wk kid 
their warrants, if demanded. And it is enacted by 27 6% Wi" ypc 

c. 20., © That in all caſes where any juſtice of the peace 6 bad the 

5 quired or empowered by any ſtatute to iſſue a warrant - | * | 

| * trols for the. levying of any. penalty inflicted, or ang wh 85 


money thereby directed to be paid—the officer executing ſuch 92. 


tale 
vVarrant, if required, ſhall ſhew the ſame to the perſon whoſe 
eng „goods and chattels are diſtrained, and ſhall ſuffer a copy thereof 
(co be taken.” ] | 55 
_ 3 An unlawful arreſt without a juſtice's warrant, cannot be Dyer, 244. 


made good by a warrant taken out afterwards. | | _ Bar. 
If the conſtable, after he hath arreſted the party by force of Compt. 149. 


z warrant, ſuffer him to go at large on his promiſe to return Keb. 705. 


/ „Weft 
, who mein, he (a) cannot, by force of the ſame warrant, arreſt him 148. 2 Keb. 


detain Main. a : 206. Dalt. 
f C. 117. 


of his 


leſs a | 


1 


ij E. 4.9. a. (a) But by the better opinion, if the party voluntarily returns into cuſtody, the con- 


table may lawfully detain him, and bring him before the juſtice, in purſuance of the warrant, 2 Hawk. 
p. C. c. 13. 89. 


War- A conſtable cannot juſtify an arreſt by force of a warrant from 14 H. 8. 16. 
2juſtice of the peace, which expreſsly appears on the face of it to Crompt. - 
be for an offence whereof a juſtice of peace hath no juriſdiction; 145. 43, 
or to bring the party before him at a place out of the county for 2 Str. 2002. 
which he is a juſtice. 4 ES | 


peace, 
th been 


| i | But it ſeems that he ought to. execute a general warrant to Dalt. c. 117. 
pen bring a perſon before a juſtice to anſwer ſuch matters as ſhall be e 
wat. Wl objected againſt him on the part of the king. Ss, 

conſtable | I 


o. 
[A pereral warrant to apprehend all perſons ſuſpected, without naming, or particularly * any 
perſon in ſpecial, is illegal and void for its uncertainty; for it is the duty of the magiſtrate, and ought 
not to be left to the officer, to judge of the ground of ſuſpicion. And a warrant to apprehend all per- 


table for 


: «terial | ſons, guilty of a crime therein ſpecified, is no legal warrant : for the point, upon which its authority 
nl 1 ris, is a fact to be decided on a ſubſequent trial; namely, whether the perſon apprehended thereupon 
a deputy | te really guilty or not. 4 Bl. Comm. 291. 3 Burr, 174%. 1 Bl. Rep. 562. 11 St. Tr. 307. 321. 
n of ſick⸗ Comm. Jour. 22 & 25. Apr. 1766+ ] | | 3 
but with] | he Re N 

leputy- Alſo by the better authorities it ſeems holden, that it is not But for this 


material whether the party arreſted by virtue of a warrant from a yr app 
ice of peace, were guilty or innocent, or whether the felony, 612. 8 
Ec. were actually committed or not; for it would be a great diſ- Skin. 568. 


wuragement to officers, to ſubjeCt them to actions in ſuch caſes, LA varrant 


Burr. 125% 
Co 5· Moor, 


no one cu fr doing what they apprehend to be their duty; and the liberty 23 
d to 2 f the ſubject ſeems ſufficiently ſecured by ſubjecting the juſtice (even tho! 
1ere W an action. ET pan war 


hen it ſhould exceed his juriſdiction, ) will, by ſtat. 24 Geo. 2. c. 44. in all events indemnify the officer 


a 9 erecutes iniſterially. 15 8 7 nd how far a conſti1ble may ex 4 
i 80 1 1 warrant 22 — ya. 3 4 = * _— 2 Hawk. P. C. $2. 5 7 See 
le city-] RI. 2 Hf. H. P. C. 313. 321} | 
t ſhew it M {lf a conſtable be ſued for any thing done in the execution of st. 7 Ja. . 
m s office, he and all who aſſiſt him may plead the general iſſue, < 5. 51. 01 
it. ut guilty, and give the ſpecial matter in evidence; and on a . 
be di RC for the defendant, or on the plaintiff's becoming nonſuit | 
only A ſcontinuing, he ſhall have double coſts. And the action can 
g, mult * hid only in the proper county; for, if upon not guilty pleaded, 
by 27 0% ear that the fact was done in another county, the jury ſhall 
e peace i id the defendant not guilty. | | | 
rant of F o action is to be brought againſt u conſtable, till demand 
an Wal. * the warrant, and the ſame hath been refuſed or 
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690 Coparteners. 
neglected for the ſpace of fx. days after ſuch demand, 24 Gen., 2. 


. > | 
Anon. 1 St.. Where the officer is not acting in the execution of his office; | 


446. Mo- or not purſuing the directions of his warrant z theſe acts afford | 


4Bre2742. him no protection. | 
Sty. 393. 
Coparceners, 
| t 
In Coparcenary theſe Things are to be conſidered: a 
| (A) The Nature and Reaſon of ſuch Inheritance, Wi 
I 
(B) The Nature of ſuch Eſtate, in reſpect of Adios 4 
by or againſt Parceners. k 
(C) Of a Partition, when the Things are dividabe .. 
or entire, and the Manner thereof. - 
(D) Of Partition by the Writ de Partitione factendi " 
Wit; 
(E) Of Hotehpot, and the Nature and Incidents 0 8 
this Kind of Partition. . : 
(F) Of the Nature and Incidents of the Eſtate alter 5 


Partition made. 


— ** Py 


(A) The Nature and Reaſon of ſach Inheritance 


p | 7; . . - — 
Beaton, lib. FF one feiſed of an eſtate of inheritance die, leaving 0 


Lit. $24x. 1 daughters, fiſters, aunts, or other females of kin in * Joint 
[Parceners degree, and the eſtate deſcend to any of theſe, they arc ] lr 
uy 383 to hold in coparcenary, and to make but one heir to their 3 the 
ecaule par- . * 
tition lies ceſtor. ; | F or t : iba 
| between them. Lit. C241. And none are called parceners by the common law, but females of g 80 e 0 
heirs of females. Id. C2 5% Py cuſtom indeed, brothers may be parceners, as by the cuſtom of bit Tend 
Kind In Kent. Id. $265. But in either cafe, this manner of holding ariſeth only by 2 129 terz 
namely, by deſcent: for, if ſiſters purchaſe lands, they are joint · tenants and not parceners. | 1nd | 
t 
Co. Lit. In this inheritance ſometimes the deſcent is in capita; 3s T -"p 
'a$ | 


6 » b. * . G in 
mite dune à man hath iſſue two daughters, and dies, the ae 15 1 


Coparceners, 
eb. 2. pita; therefore each ſhall inherit alike: and ſometimes the de- over to us 


ſcent is in flirpes; as if a man hath iſſue two daughters, and _—_— 
nee; dies, and the eldeſt daughter hath iſſue three daughters, and the these 


691 


altord e youngeſt | one daughter; all theſe four ſhall inherit, but the — th 
adauchter of the youngeſt ſhall have as much as the three daugh- ſcent in 

ters of the eldeſt. a em 

that the child was entitled to his portion by the law of nature during the father's life, though he was 

— o not to poſſeſs it, or be a complete heir according to the civil law of the country, till after his death z and 


that founded the fiction, that the children ſhould ſtand in the place that he poſſeſſed. 


If a man hath iſſue two daughters, and the eldeſt hath iſſue co. Lit. 
ſeveral ſons and daughters, and the youngeſt hath ifſue ſeveral 164. be 
davghters, the eldeſt ſon of the eldeſt daughter ſhall only inherit 
bir anceſtor 3 but all the daughters of the youngeſt ſhall hold 
their mother's moiety in coparcenary with him. : 


If a man ſeiſed of lands in fee hath iſſue two daughters, and 
one of them is attainted -of felony, and the father dies, both 
daughters being alive, one moiety ſhall deſcend to the innocent 


ered! 


Co. Lit. 
163. For 
in the firſt 
caſe the lord 


daughter, and the other moiety ſhall eſcheat: but if a man by eſcheat 


make a leaſe for life, remainder to the right heirs of A., being mat make 
: A . . a title to de- 
dead, who hath iſſue two daughters, whereof one is attainted of yep the ef- 


ſelony, it ſeems the remainder is not good for a moiety, but void tate, which 
| was once 
for the whole. lawfully 
reſted in the anceſtor, which he cannot do, becauſe there is no defect in this caſe, fince the anceſtor may 
be legally repreſented, and the innocent daughter may legally repreſent; and therefore there can be no 
ltle in the lord to evict that moiety, though he has title to the moiety of the offending daughter, wha 
iter her crime can repreſent no man: but in the ſecond caſe, the fifters are to make title to the re- 
minder, which they cannot do, becauſe, to make title to the remainder, they muſt bring themſelves 
vithin the words of the donation, and the innocent daughter cannot take upon her the character of an 


LNCE, 
Actions 


widable 


aciendi 


idents 0 beir alone, fince they both make but one heir to the anceſtor, and both cannot join, becau 


dinted and incapable of that character. 


tate aft 5) The Nature of ſuch Eſtate, in reſpect of Actions 


by or againſt Parceners. 


and therefore, to recover the poſſeſſion of their common 
aceltor, they muſt join in the precipe: ſo when they come into 


ſe one is ate 


PAR CENERS, in reſpect of their anceſtor, make but one heir; Co. Lit. 1644 


®. 
erltanc BW poicfion before partition, they are ſeiſed of an undivided poſſeſ- 
T1 hon, though having a right to a writ de partitione faciendd, they 
leaving 0 ure a right to ſever and divide the poſſeſſion that before was 
ein in eu Joint in them. | | k 
hey are ja In replevin, the plaintiff declared for taking bricks, Sc., and 5 Mod.1477 
to the ® e defendant made conuzance as bailiff to one John Bennet and "99 1 3 
6 ; ace his wife, ſetting forth, that one Siman Bennet was ſeiſed in yr 596. 
5 * of the lands, Sc., and made a leaſe thereof for forty years, 9 7 W. 
© —_ fo ndering rent, and died, and the lands deſcended to his daugh- eee 
7 ers. Il. J and co-heireſſes, one whereof married the ſaid John Bennet, and Page. 
ud the other was the Counteſs of Saliſgury, and ſo made conu- Carth. 364. 
ita; as W Nice for a moiety of the rent; and upon demurrer judgment e s 
cent is "WF "® giicn for the plaintiff; becauſe one coparcener cannot make here it js 
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Coparceners. 


faid per cur. avowry for à moiety of the rent before partition, though they | 
that when have ſeveral inheritances. | 


one ſiſter 


diftrains, ſhe ought to avow in her own right, and alſo as bailiff to her other fiſter, for the entire rent, 
Salk. 390. S. P. adjudged between Stedman and Bates, where it is ſtated, that the defendant made 
conuſance as bailiff to the Counteſs of Saliſbury, 


Co. Lit, 
164. a. 


a Keb. 700. 


Bro. tit. 
Several 


Prec. (1+) 


Co, Lit. 
164. As 
Bro. tits 
Several 
Prec. (I.) 
Joinder in 
Action, 43. 
But where a 
Joint right 
deſcends 
from one 
common 


anceſtor; as where a man is diſſeiſed and leaves two daughters, there they muſt both join in an aQtion, | 
and ſo muſt their iſſue, if they die before recovery of their right, becauſe their remedy muſt follow their MW 
right. Co. Lit. 164. As ; | - 


Bro. tit. Co- 


Par. (2). 


Cs. Lit. 1 64. 


DE ana eve 


2 Roll, Abr. 


254. 


poſſeſſion, and that being joint, the action muſt be joint too; but 


- If co-heirs are diſſeiſed before partition, their poſſeſſory n 
muſt be joint, for their temedy muſt follow the nature of their 


if they had made partition before the diſſeiſin, then their poſleſ- 
ſions would have been ſeveral, and then they could not have re- 
covered by a joint præcipe, or on a joint demiſe in an ejectment. 
But there is a difference between an action poſſeſſory and an 
action droiturel; for though the poſſeſſory action be joint, be- 
cauſe it follows the nature of the poſſeſſion, which was joint, yet | 
the droiturel action muſt be ſeveral, where the right deſcending | 
was ſeveral; as if two coparceners be diſſeiſed, and each die, 
having iſſue, each of their iſſue muſt have ſeveral precipes, be- 
cauſe in their droiturel action each of them counts on the ſeveral 
right deſcending from their ſeveral anceſtor, and not from the | 
joint poſſeſhon their anceſtor enjoyed. 


DK— NS WO ͥ⁰ S449 


Two parceners in tail alien and die, leaving iſſue; the iſſue e © 
each ſhall have a ſeveral remedy, and when one of them recovers, Wy ©" 
the other cannot enter with him, becauſe the alienation of thei] 
ſeveral anceftors amounted to a partition; for by ſuch alienation] be 
each conveyed diſtinctly and ſeparately that moiety which be. © 
longed to her, and ſo broke and divided the eftates | tio 

Though parceners before partition have one entire freehold un ant 
reſpe& of any ſtranger's præcipe, yet to many purpoſes ama "5 
themſelves they have in judgment of law ſeveral freeholds; fu ben 
each parcener, where there are two of them, has really but WW «it 
title to a moicty of the land, and is not, as in caſe of jointenancſ [(a) 
feifed per my & per tout: the ſame law holds where there a9 : 
more parceners, for in ſuch caſe each has but a title, in Ju 
ment of law, to her proportion; therefore parceners may enleol | J 
each other of their ſhare, as well as convey it to ſtrangers. al 7 

co. Lit. 163. be parol ſhall demur during the minority of one of tl Fl 
daughters, becauſe beth of them muſt be in court, to demand 1 

as one heir to their anceſtor, and the infant cannot appoint 4 Ty 

attorney to continue the fuit in court for her. : 

If one coparcener enter upon the diſcontinuee of her fathe pi 

and is afterwards diffeifed by him, and thereupon brings an 4 ty 

fiſe, and recovers by falſe verdi&, the other  coparcener 1 Mgt 

enter and hold in coparcenary with her; for though the ach 2 

was not well laid, yet ſhe recovered as heir to the common ds 

ceſtor, and conſequently under that title, which is common ' ay 


common anceſtor.- 


both the parceners, fipce they both make but one heir to 1 


they 


re rent. 
t made 


action 
their 
dz but 
pollel- | 
were 
ment, 
and an } 
nt, be- 
nt, yet | 
cending } 
ich 00 
pes, 
33 
rom the 


1 an action, | 


follow their WM 


e iſſue off 
recovers, 
1 of their] 
alienation] 


which be- 


reehold in 

ſes among 
holds fot 
ally but z 
z1ntenanc] 

> there 94 
e, in ju0gy 
may enſcol 
ers. 

— ol tit 
to demand 


appoint A 


Copartenere. 


So, if two parceners bring a formedhn, and one of them is ſum- Bro. tit. Ce- 


moned and ſevered, and the other recovers a moiety, and enters 
by execution, the ſevered parcener ſhall enter with the other, 
and enjoy the land in parcenary, for the ſeverance is only an 
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par, (a.) 


order of the court for diſuniting joint intereſts, when one of 


the parties is negligent in proſecuting or defending, and not a 
diſheriſon; therefore the ſevered parcener may well enter into the 
land which the other recovers as heir to the common anceſtor, 
fince both make but one heir to him: otherwiſe, if the perſon 
ſummoned and ſevered releaſes or aliens her part, for then ſhe 
has departed with all her title to the inheritance, and conſe- 
quently can never pretend to any ſhare in an intereſt which ſhe 
has thus conveyed away to another. | 

Parceners ſhall join in afſi/e of mertdancefler, though in differ- 
ent degrees. St. Gloc. 6 Ed. 1. c. 6. N 


(C) Of Partition, when the Things are dividable or 
entire, and the Manner thereof, 


A Villein is an inheritance: individable in its own nature yet 
if he deſcend to coparceners, the profit of him may be 


dirided; as one of them may have the ſervice of him one day, 


one week, or the like, and the other another day, week, ©. 

So an advowſon is in itſelf entire; yet in effect the ſame ma 
be divided between parceners, for they may agree to preſent by 
turns; however, this was holden only a partition of the preſenta- 
tion (a), for the advowſon continued in the right of Coparcenary, 
and they muſt all have joined after ſuch partition in a writ of 
Tight of. advowfon ; but ſince the ſtatute 7 Arn. c. 18.* their 
joining does not ſeem neceſſary. Vide Com. Incom. 72. 


Co. Lit. 
164. b. 


y Co. Lit. 


164. b. 
2 Roll. Abr. 
255. If a 


partition be 


made of a 
manor to 

which an 

advowſon 

belongs, 


bout mention made of the advowſon, it ſhall remain in common among them. F. N. B. 62. 


Ile) But ſee Biſhop of Saliſbury v. Phillips, Carth. 505, and 1 Salk. 43.] 


* By this ſtatute, where | partition is made to preſent by turns, each ſhall be ſeiſed of a ſeparate eſtate, 


A rent-charge is partible among co-heirs, and by the act of Co.Lit.164 


lay the tenant is ſubject to their ſeveral diſtreſſes, which is no 


mjury to him if he punCtually diſcharge his duty, ſince he is not 


ttereby burthened with an increaſe of rent. 


Reaſonable eſtovers, as houſe-bote, hay-bote, Sc., appendant Co. Lit, 


to a freehold; corody incertain, granted to a man and his heirs ; 
apiſcary incertain z or common ſans number; cannot be divided 
tween co-heirs, becauſe a partition of them would enlarge the 
Mal grant beyond the intention of the grantor, and likewiſe 
prove a greater charge than was originally intended to the tenant 
ol the ſoil; but the manner of enjoying them among co-heirs, is 
<mmanly ſettled in the following method. If any other inherit- 
ace deſcends to them beſides, then the eldeſt only ſhall take 


165. & 


em, and the reſt ſhall have a contribution or allowance in value 


ut of the other inheritance which deſcended to them; but if 
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Coparceners. 


no other mheritance deſcended to them, then one ſtrall take the 
eſtovers, piſcary, &c. for a fixt time, as a month, a year, We, 
and the other for the like time after, which will effeCtually ſecure 
the owner of the ſoil from any prejudice; or in caſe of the 
piſcary one may have the firſt fiſh, the other the ſecond, c.; 
or one of them may have the firſt draught, and the other the 
ſecond, &c. | | 

2 Roll. So in caſe of a park or mill which cannot be divided, the one 
Abr. 255. to have the firſt beaſt, the other the ſecond, &c.; and in caſe of | 
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C o Lit. 4 5 ; 1 
165. . the mill, the one to have it for a time certain, and then the other 


for the like time; or the one to have the firſt toll-diſh, and the 

| other the ſecond,-&c. * + - 1 Þ 
But this If there are three coparceners of a manor who make par. 
_—— w_ tition, each ſhall have a manor and court-baron within her pur- 

er | | | 
partition be- Party. | | f 
fore the ſtatute of quia emptores ; for though that ſtatute allows of the creation of a rent to make parti. 
tions equal, yet it will never allow the erection of new manors by partition made of an old manor, 
ſince ſuch partitions, as appears, may be equal without ſuch new creations. Dav. 61. 2 Roll. Abr, } 
257. 6 Co. 69. 8 


. . ora 


* 


—— 


Ld 


Co. Lit. If an earl hath his dignity to him and his heirs, and dies, 
_ A. leaving only a daughter, the dignity ſhall deſcend to the daugh- 
9 " ter; for it is agreeable to the original intention of the grant, 
that it ſhould devolve on ſuch ſingle perſon ; but if there had 
been ſeveral daughters, though the poſſeſſion of the earldom, } 
like other lands, be divided among them, yet the dignity itfelt 
ſhall return to the crown, who may confer it on which daughter | 
it pleaſes; but no partition can be made of it between the daugh- | 
ters, becauſe it is not partible in its own nature; for that would 
be to make ſeveral honours out of. one, contrary to the grant; 
and the eldeſt alone cannot have it, becauſe all make but one | 
heir; therefore, to prevent diſputes, it returns to the crown 
from whence it proceeded, | | 
co. lat. 1635. But there is a difference between a dignity or name of no- 
[Bur this be and an office of honour ; for if a man holds a manor} 
6:45 a6eRe of the king to be high conſtable of England, and dies, havily 
by a late au- iſſue two daughters, this office ſhall not return to the crown; 
e for if it ſhould return to the crown the manor muſt go wit 
Lk ofthe it, which would deſtroy the grant itſelf; therefore if the elde 
Duke of daughter marries, her huſband ſhall exerciſe the office alone, 


2 and and before her marriage it ſhall be exerciſed by ſome ſufficient 
Juhy8, 1779, deputy. a jule 
leiſed in fee of the office of great cbamberlain of England, leaving two ſiſters his co-heireſſes, the} I 
gave it as their opinion in the Houſe of Lords, that the office belongs to both ſiſters ; that the by * | 

the eld ft is not of righr entitled to execute it; and that bith fiſters may execute it by deputy to be MW | 
by them ; ſuch deputy not being of a degree inferior to that of a knight, and to be approved of by 55 1 1 
dee Journ. Dom. Proc. 25th May 1781, the printed caſes of the ſeveral claimants, and 
Regiſt. for 1780-1, „ Te, 3 | 
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Co. Lit. If a caſtle, uſed ſor defence of the realm, deſcend to = 7 
165.2 more co-heirs, this ſhall not be divided, becauſe that would © 
- 2 Roll, Abr, n vn 


254. A co- poſe it to the circumvention of enemies, when the rn ſy 
roch certain under diſtinct intereſts and powers; but a caſtle debgne® "ao 


4 ; 


7 
' 
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dhe for private uſe may be divided, becauſe none of theſe incon- may be 9i- 
Dec., yeniencies will follow, oy 2 oy 
3 2 . ; | 4 It. 1 4+ 4 
CCUre A reverſion may be divided, wiz. that one ſhall have the reverſion of fo man he oth 
f the reverſion of other acres. F. N. B. 62. * | Beat orb N 9 
Oc. | | | 
x the | A. ſeiſed of the manor of D. in fee, by indenture enrolled Co. Lit. 64; 
| bargains, 6c. the ſame to B. in fee, provided always, and the 2 3 a. 
e one WH {aid B. does covenant, &c. to and with the ſaid A., his heirs and joy cafe. 
aſe of | aligns, that he the ſaid A., his heirs and aſſigns, may dig for [Chis cate 
other WI ore in the lands, (which were great waſtes,) parcel of the ſaid !“ —— 
nd the WY manor, and dig turf alſo for the making of alum ; and three 1 a. — 


ints were reſolved, 1ſt, That this did amount to a grant of an aud Mo. 154. 


e par | mtereſt and inheritance to A. to dig, Cc. 2dly, That notwith- Ne 
er pu- ſtanding this grant, which is like common /ans number, B. and inn of 
his heirs may dig alſo, for the grant is not framed ſo as to the judges, 
ake parti exclude him, gdly, That A. may aſſign his whole intereſt to fed aan 
"a dne, two, or more; but then they can make no diyiſion of the uniting 0 
pes tereſt ſo aſſigned, for that would be a ſurcharge to the ter- the privy 
tenant, but they muſt work together with one ſtock ; and for this were ce, 
d dies, . reaſon 4. cannot aſſign part of his intereſt in the waſte, and re- üßestetakes 
daugh- | tan another part to himſelf; the plain conſequence of thoſe reſo- no notice of 
- grant, lutions is, that if this inheritance deſcend to coparceners, it is 22388 
ere hal not partible among them. Y 1 6; nor ls it ane 
arldom, . 2 
e | ated by Anderſon to have been referred to the judges.—In Mo. 707, the ſame caſe is cited 
ity itſelt rguendo; and there four judges are repreſented to have been equally divided in opinion as to the firſt 
laughter | oo mentioned by Lord Coke. But, according to Anderſon, the ditference of apinion was only, 
* augh- | end any remedy was furniſhed by law for the intereſt reſerved to Lord Montjoy by the proviſo, Ag 
+ would | tter point, ſee 8 Co. 46. Noy, 145. Co. Lit. 13th edit. x65, a. note 1.4 
e grant; Coparceners may voluntarily agree according to their numbers Lit. 6 242, 
but one to make partition; as if there be two of them, to divide the 24% 245+ ' 
e CroV" g tmnements between them in two parts, in ſeveralty and of equal 
aue, and they may chooſe certain friends to make partition in 
ie of 00" de form aforeſaid ; in which cafe the eldeſt ſhall chooſe firſt, 
a man” By ad fo on according to the priority of age, unleſs it be otherwiſe 
8, Havins BN reed among them; for they may agree that one ſhall have ſuch 
e ny tenements, and another ſuch, &c., without any primer election; 
t go eſt bo if by common agreement the eldeſt ſiſter makes partition in Hob. 104, 
the elden form mentioned, to prevent partiality, ſhe ſhall chooſe laſt, 4 
ice alone This part, which the eldeſt takes by virtue of her priority of Lit. C 245, 
ſuſhciens ide is called the enitia (a) pars, and is purely perſonal, ſo that Oo. Lit. 166, 
| t differs from any privilege which the law gives the eldeſt with- ae 
res, the jodge? P Se 2 49. As 


rf, but her act, for ſuch a privilege ſhall deſcend ; as if there be 2 And. 21. 
1s be es parceners of an advowſon, and they cannot agree to preſent, 1 
of ki ar gives the firſt preſentment to the eldeſt, and this privilege 24, in — 
and ch 1 deſcend to her iflue ; nay, her aſſignee (6) ſhall have it, and books, 21 
© ſhall her huſband, who is tenant by the curteſy; and the rea- 4 Reds 


_ ; e hr is d 
to two ® 5 of this difference is, becauſe the enitia is only the honorary. 3 | 
would &. ect paid to age among equals ; but where it is not a reſpect %, for 
arriſon # 15 to age, nor purely honorary, but a real benefit, there 8 
fgned * =_ deſcend not only to the iffue, but ſhall go to the aſ- n the part 


Yy 4 


„ 


ſignee 


; 
55 
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Lit. $246 There is another manner of voluntary partition or allotment, | 
and that is, when after partition each diviſion is written in a little 
ſcroll, and that is covered all over with wax, like a little ball, fo 
as the ſcroll cannot be ſeen, and then all the balls are put into a 

hat, to be kept in the hands of an indifferent perſon, after which 
the eldeſt daughter draws firſt, and then the reſt according to 
their ſeniority. | | | ; 

F. N. B. 622 Coparceners may agree to make partition for liſe, or for a ft 

* term of years; for private perſons, for their own convenience, 
may make contracts to bind themſelves, as long as thoſe con- 
tracts are conſiſtent with law. 4 | 

Lit. &25r, If two houſes deſcend to two parceners, one worth 205.: fer 
„ ah annum, and the other but 10s., each parcener ſhall have a houſe; | 
E but ſhe that has the houſe worth 205. per annum ſhall pay to 
deed is ne- the other and her heirs 56. per annum thereout, that the partition | 
ee | frag may be equal, and diſtreſs may be of common right, for this 5. 
granted by per anmmum, into whoſe hands ſoever the houſe comes. 


equality of partition. Co. Lit. 169. a. But in exchange a deed is neceflary z ſo when jointenants 
make partition. Co. Lit. 169. 2 Roll. Abr. 255. [A parol agreement for a partition in part er- 
cuted, will, it ſeems, be eſtabliſhed in equity. 1 Atk, 542. 1 Vern. 472+] 
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2 Roll. Abr. If one upon partition grants a rent to another generally, for 


oy ag equality of partition, without taking notice out of what land it $4 
equality of to ariſe, yet it ſhall ariſe out of the part of the grantor, for being 


pontition granted for equality, &c. ſufficiently explains that. | 

go in | | | | 
coparcenary; and if ſuch rent be granted to two ſiſters, it ſhall not ſurvive. Bro. tit. Copar- 6.) 
Co. Lit. 169. b. If two coparceners, ſays my Lord Coke, alien by deed indented both their parts 9] 
another in fee, rendering a rent to them two and their heirs, they are not jointenants of this rent, but | 
thall have it in the courſe of coparcenary. Co. Lit. 169. b. But u.; for the 38 E. 3. 26. be which L 
he cites to warrant this opinion, ſeems to maintain the contrary ; for this rent being newly created Wy 
the deed, and a new purchaſe, muſt be governed by the words thereof 3 and of this opinion he himfe! 

ſeems to be. Co. Lit. 12. b. | | | 


« Lit. $255 Tf two parceners of land in fee, at full age, make an un 
| equal partition, yet it ſhall bind them; for as the lands being 
in fee may be aliened, ſo they may be diſpoſed of by par} 

tion: beſides, the parties being of full age are preſumed 0 

know what they do, and therefore their acts are binding vp% 

them. | N | 

Lit. $258. But if one of them had been within age, it would not bare 
Co. Lit. 172. bound; for though partition, if equal, will bind an infant, be. 
cauſe compellable to make partition, and whatever one 15 = 3 

* pellable to do, may be done by the ſame perſon voluntarily; 1. 
when the partition is unequal, and the leſs part allotted to ind 

minor, this ſhall not bind her; for then the ſecurity which ( 

law has provided for infants, to prevent them from being ole 3 
reached, would be uſeleſs. | | | But! 


—*- i 
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the But yet ſuch unequal partition is not abzolutely void, but the Oo, Lit. 151. 
d to infant has election either to affirm it at full age, by taking the mo "as he 
o age profits of the unequal part allotted to her, or to avoid it, either profits after 
during her minority, or at full age, by entering into the other Gol "ge, of 

part with her ſiſter. i: moiety of the whole, what effect this will be of? 
wok 7 A prochein amy may make partition on behalf of an infant, and 2 Roll. Abr. 
all, ſo it will bind the infant if equal; for the prochein amy is appointed 256. 
into a by the law to take care of the inheritance of the infant, and this 
Which ſeparation and diviſion of his part from what belongs to another, 
ing to is ſo far from being a prejudice to the infant, that it is really for 

3 his benefit and advantage. 

r a fixt If a partition between parceners of tailed lands be equal when Co. Lit. x73. 
nience, WI it is made, no alienation by one of them after ſhall avoid it, or n * 
ſe con- let in her iſſue upon the other, becauſe they were at firſt com- 3. But ** 


pellable to make partition, and the partition they did make was fuch parti- 


. indi 1 1 tion be un- 
01. per | binding, becauſe it was juſt and equal. ; a. 
houſe; | they are bound by it during their own lives, yet the iſſue of the coparcener, who had the leſs part 

pay to allotted to her, is not bound, but may enter and occupy in common with her aunts 
partition / 3 a a 
this 5. If lands in fee and in tail, of equal value, deſcend to A. and Lit. & 260. 
B. as coparceners, who make partition, and A. has all the fee- 8 Kong 
jointenant imple lands, and B. the tail, the iſſue of B. cannot avoid the P. N. B. 62, 
n part exe partition as to the fee-ſimple lands; but the iſſue of A. may N. In this 


avoid the partition as to the lands in tail, if 4. aliens any part of _ 3 
the fee-ſimple lands; for the iſſue of both having per formam 


n f a gift in tail 
rally, for 1 dani an equal right to the tailed lands, the act of their anceſtor, of her part, 
land it is unleſs an equivalent be left to deſcend, ſhall not bar them of the reverſion 


for being luch right: but as to the fee-ſimple lands, the allotment thereof ——_— 


by B. to A. was equivalent to an alienation of B.'s part therein, iſſue, be- 


. Copor. (6) which would have bound her iſſue: but if A. had left the whole yg 
their parts 1 lee-ſimple lands to deſcend to her iffue, then ſuch iſſue could not docked b 
this rent, bu! : 2 ; Y 
6. b. which e od the partition, becauſe a full recompence deſcended to him; = common 
ply created U. and alfo, becauſe it would be unjuſt that he ſhould defeat the if 
on he himſe Mg xtition for the tailed lands, when the iſſue of B. is bound, and had made 
cannot avoid the partition for the fee-ſimple lands. | only a leaſe 


| for life, it 
would be otherwiſe, becauſe the tenant for life could not hurt the reverſion. Co. Lit, 473. a. And in 


Un- 
3 caſe, if a writ of partition had been brought, neither of the coparceners would have been obliged to 
n 1 all the tailed lands, but they and the fee ſimple lands would have been divided in moieties equally 
by part. een them, to avoid the inconveniencies that might happen upon allotting the whole tailed lands to 
eſumed t0 we. Co. Lit. 173. b. 5 


. 1 l | 2 +. - . 
ding vp" if parceners of non ſane memory make partition, unleſs it be Co.Lit.166. 


| . 5 ir 2. And the 
; * | ” wh it ſhall only bind the parties themſelves, but not their * n cher 
in Alt; x 


= 


| 9 | it binds the 
a themſelyes, is the ſame that all other contracts bind them. [But fee F. N. B. 202. D. 2 Bl. 


one is com mm. 251, 2.] 

atarily; 11 . 1 TY 

tted to the If two parceners ſeiſed in fee take huſbands, and the huſbands Lit. $ 257« 
- which make partition equal in value, this ſhall bind the wives and their Oo. Lit. 


ts, becauſe being compellable by law to make partition, they 2 


by agreement make it without proceſs of law: but if the 8 05. 104. 
| partition 


being oe 
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698 Coparteners. 

b. {in partition had been unequal, the wife who ſuffered by the in- 
Doe 125 rig might have avoided it after her huſband's death, and ſo (0 
cafe, in Might her heirs. | | | 

which Lord Hardwicke is repreſented to ſay, that a partition by agreement between two huſhands | 

will not bind the inheritance of their wives. But, notwithſtanding this high authority, Mr. Har. T 
grave takes this doQrine of Littleton and Coke, that ſuch partition will bind the wives, unleſs it be | 
wnegqual, to be clear law, and for the cogent reaſon here given by the latter. See acc. F. N. B. 62. F. 


... . na fc. cwuw ff... 
= — =: 


Co. Lit. 171. a+ note 2. ] A | ; 0 
j Co. Lit. 46. If there are two coparceners, and one of them lets her part to 15 
. . another for years, and after, on a writ of partition brought a 
= S againſt the leſſor, too little is allotted to the lefſorz ſome hold, Th 
| that the leſſee cannot avoid it, becauſe he will not be allowed to ef 
fl object partiality to men on their oaths, and to the proceedings of WW titi 
L a court of juſtice thereon : but if two parceners are of three Wl tho 
. acres of land, each of equal value, and one coparcener lets her N hol 
bt part, and after they agree to make partition, and one acre is only Wl nc 
| allotted to the leſſor, the leſſee is not bound by it, but may enter | 

| and take the profits of another half acre, which juſtly belongs to 

him, for the groſs and apparent partiality of the partition. bs 

2 Roll. Abr. A partition that ſhall bind on account of its equality, mult 5 

256 not only be founded on an equality in the value of the land, but 1 

likewiſe on an equality of advantage and profit redounding from _ 

each ſhare to the ſeveral owners; as if one ſhare be incumbered } fo 


with an aſſiſe, from which the other is free, though each ſhare | 1 
be equal in its intrinfic value, yet the partition is not equal; Wil © 
for the expence of managing the aſſiſe, from which the other 1s 

free, which is a real action, and therefore dilatory and expenlivre, fl 
may eat up the whole profits of that part which it incumberg, | 


and ſo make the partition unequal, 0 

co. Lit. When a partition is unequal, the whole muſt be ayoided, be- y 

270. b. cauſe what is the ſurpluſage of the unequal part, cannot be diſ. 11 
tinguiſhed but by a new diviſion; alſo the inequality makes the hy 
partition, which conſiſted in the equality of it, voidable in the } "a 
whole, 

Co. Lit. 167. Beſides the ſeveral ſorts of partition already mentioned, there fans 
are likewiſe theſe following: 1ſt, Where lands deſcend in copate Þ vie 
cenary, and they agree that one of them ſhall have and occupy | f 


the land from Eft till the firſt of Auguſt in ſeyeralty, and that | R 

the other ſhall have and occupy the land from the firſt of 4 uf | . 

till Zafter yearly, to them and their heirs. | 5 
Co. Lit. Alſo, if two coparceners have two manors by deſcent, and they bo 
767-v> make partition, that one ſhall have the one manor for one Jean 8 


OY V. en. and the other the other manor for the ſame year, and ſo alterm! } + 
vicibur to them and their heirs; this is a good partition, and each rr. 
of them has an inheritance, though they have the occupation but * 
for a fixt term. „' : | dif 
2 Folb. [So, if one releaſe to the other with warranty, this hath been un 
Paral. fol. Holden to be a good partition. e d 
87. b. cites | 3 | 
44 E. 3. F. Abr. tit. Counterplea de wouch, 22. 34 E. 1. Partition, 17. becz 


Marrice's So, there may be a partition by judgment, excluſive of that od I 
Le 6 Co. the writ de partitione faciendd.] | 19 


12. d. l 
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1D) Of Partition by the Writ de Partitione faciendd. 


THE writ de partitione faciendd lies for one coparcener againſt Lit. & 247. 
another, when ſhe will not agree to make partition volun- os Lit. 
tarily, or by one parcener againſt three or four, or generally * 
againſt all thoſe that will not conſent to make partition, by them F. N. B. 62. 

that do conſent. | 
The manner of making partition by this writ is thus: 1ſt, p. N. B. &. 
The writ of partition is directed to the ſheriff, to ſummon the Booth, 244. 
refractory coparcener, to ſhew cauſe why ſhe will not make par- () Bat it 
tition, according to the laws and cuſtom of the kingdom, of be abſolutely 
thoſe lands which ſhe and the other coparcener or coparceners neceſſary to 
6p ng l . . 3 mention in 
— Su & pro indiviſo of the inheritance of their (a) common g walk. 


: | that the in- 
heritance is of the common anceſtor. 3 Leon. 231. F. N. B. 62. A. B. But ſee Cro. El. 64. 


In this action there are two judgments; the firſt is quod par- Booth, 245. 
titio fat inter partes prædict. de tenement. prædict. cum pertinentiis, 8 243. 
and upon this there goes out a- judicial writ to the ſheriff, to 1. 1 
make partition, which recites firſt the writ of partition and judg- 
ment, and then commands the ſheriff, together with twelve men 
of the vicinage, &c., to go in perſon to the tenements to be di- 
wed, and there, in the preſence of the parties, (if they appear 
on ſummons to be made, ) by the oath of theſe twelve men, to 
make an equal and fair partition, and allot to each party their 
full and juſt ſhare, and then return the inquiſition of the parti- 
ton annexed to the writ, under the ſeals of- the, ſheriff, and the 
jurors, whoſe names are likewiſe to be returned. | | 

When the inquiſition is thus returned, upon motion made Co. Lit. 
to the court the ſecond judgment is given in this manner, ideo = 9 
anſcderat. ef} per Cur., quod partitis firma & flabilis in perpetuum dition by 


on by 
tneatur, | judgment 


: f binds in- 
funts and feme coverts. Co. Lit. 171. b. In this manner of partition there is no preferenee of one 
liter to another; ſo that it is left to the diſcretion of the ſheriff who ſhall have firſt, Co. Lit. & 245, 


if errors happen in executing a writ of partition, and one of ro. Elis. 
the * releaſes all errors to the plaintiff, this ſhall not bar 65. 

e other. | 

According to the direction in the judicial writ, the ſheriff muſt Cro. Elis. 
» upon the lands in perſon; and if he were not, the court upon 23 10. ys 
uformation thereof, before filing the return, will order the filing pd 
bo ſtay 3 and if upon examination it be ſo found, will award a 
* writ; for in all caſes where the writ commands the ſheriff 

15 in perſon, as in waſte, c., there the writ is his com- 

2 from which he cannot deviate; but if the ſheriff re- 

15 that he was there in perſon, and this return be received 

ned, then any information to the contrary comes too late, 

caule by the filing it is become matter of record, againſt which 


N . » > 
of that 0 Stony in pais lies; neither can the party have error upon 
oe 0 urn. ; 5 : y * 
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70 Coparteners. 
Fitz. B. 62. There are ſome alterations made in this writ by the 32 H. f. 
e cap. 32., which gives it to more perſons than could bring it * 

te, and common law. _ 5 
the ſubſequent ſtatutes upon this ſubject, tit. Joint-tenants and Tenants in Common, I. 7.] 
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Co. Lit. 175. At common law this writ lay for one coparcener, tenant of the 
2.7% freehold, againſt the other, and againſt the alienee of ſuch copar- 


EIT 


Dyer, 98. 

Lit. & 264. Cener. | 
but it lay not for the alienee, nor for the tenant by the curteſy; nor if one coparcener had made a kü 
for life, could ſhe after bring ſuch writ during the continuance of ſuch eſtate. Ce. Lit. 167. as 


Co. Lit If three coparceners are, and the eldeſt purchaſes the part of 
$75-*: che youngeſt, yet ſhe ſhall have a writ of partition at com- 
> a mon law againſt the middle ſiſter; for though ſhe has one part] 
by purchaſe, yet this does not ſtrip her of the character of a! 
| coparcener. | | | 
Co. Lit. 175. So in a ſtronger caſe, if three coparceners are, and the eldeſt Y 
. marries, and her huſband purchaſes the part of the youngeſt, 
s. * though he is a ſtranger and no parcener, yet he and his wise 
ſhall have at the common law a writ of partition againſt the 
middle fiſter, wt 25 | 
Co. Lit. 175. Tenant by the curteſy ſhall have a writ of partition upon the 
ſtatute 32 f. 8. cap. 32. ; | 
Co. Lit. And as by the ſtatute one jointenant, or tenant in common, 
375-% may have a writ of partition againſt another, ſo at this day the} 
alienee of one parcener may have a writ of partition againlt thc 
other parcener, becauſe they are tenants in common. | 
Abd. 30. But if three coparceners are, and a ſtranger purchaſe the pat} 
8, 72: of one of them, he cannot join with either of the two copats 
775. b. Cceners in a writ of partition, either at common law, or by force] 
Kelw. 208. of the ſtatute ; for the words of the preamble of the ſtatute 
eo ow are, and none of them by law doth or may know their ſeveral parity 
Ballad. &c., and cannot by the laws of this realm make partition without] 
Bendl. 42+ their mutual conſents; now in this caſe one of them, vi. tity 
* parcener, may have a writ of partition at common law, and ther. 
fore cannot come within the preamble and intent of the act, and 
ſo cannot join with the N in a writ of partition brought 
upon it. | ; 
Dalton, 39. It ſeems, if, after the awarding of the judicial writ, and befor 
the return of it, the defendant dies, yet the partition is good, and 
the writ ſhall not abate, becauſe before the death of the defend 
ant judgment was given, that partition ſhould be made z and 
though upon the return of the judicial writ there is another 
judgment given, yet that is given in confirmation of the hr i 
judgment: it ſeems like a caſe upon the return of the judic I 
writ, no exception can be taken to it; therefore it is not maten 
whether the defendant be dead or alive, ſince he can have no 
vantage by any plea on the return of the writ. * 
Daliſon, 28, A writ of partition is brought againſt two, and one of | * | 
appears and grants the partition, and the other makes e 1 
Dyer is of opinion, that the judicial writ ſhall be awarde * 
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Coparteners. 70¹ 
1 K. the ſheriff with a ceſſet executio; till the parcener who made de- 
1 8. fault comes in, for all muſt be included in a partition by writ, 
S * becauſe it is final; otherwiſe, in a partition by agreement. 
= Three coparceners, and one of them aliens in fee her part, and Dyer, 24 
then one of the other two brings a writ of partition againſt the f. 55+ --- 
rde alienee and the other parcener pon the flatute; and becauſe this 
Copa. uri lay at common law in this caſe, and the ſtatute doth not 
T7 give it, but where the common law would not allow it, it was 
ea WY reſolved that the writ ſhould abate, - 
| | A writ of partition brought by a coparcener and her huſband, Dyer, 79. 
in which the coparcener, who was formerly married to a peer, Pl 51. 
part of WJ of the name of Pozwis, is ſtiled D'na Anna Powis uxor of her 3 
at com- preſent huſband; this was reckoned a miſnomer, though ſhe was Suffolk. 
one part I 2 woman of quality * birth; upon which a new writ was 
ter of 2 WF brought ad reſpendend. H. & Anne uxori ſue nuper uxori domins 
Pris defunct. and in the count it was ſet forth, that the plain- 
he eldeſt WW tiff coparcener was co-heir in tail with the defendants of the 
oungeſt, WF inherirance of their common anceſtor, without ſhewing the com- 
his wile WW mencement of the tail, and allowed to be well enough in this ac- 
ainſt the Wl tion, in which the poſſeſſion of .the defendants is affirmed, and Mo. 27. 
| do land demanded from them, but only a fair and equal diviſion, 
upon the WW that each may know their ſeveral ſhares. | | 
If the count ſtate that the plaintiff and defendant were ſeiſed in Cro. EU 
common, Wt fee, and it be found that the defendant hath only an eſtate-tail, 759: 
; day the the writ abates.] 8 
zainlt th 
; the pan E) Of Hotchpot, and the Nature and Incidents of 
wo cape” this Kind of Partition, [nts I 
r by force} | | 
he 4 A Man ſeiſed of lands in ſee-ſimple, as for inſtance, of thirty Lit. C 266 
eral po ; " acres of land, each of the annual value of 125s., hath ifſue no 
0” al wo daughters, one of whom being married, the father gives ten 265. wg 
, n ares of the thirty to the huſband, with his wife in frank- 


on brought 


and before] 
5 good, and Z 
the defend 
made; aud 

is another 
of the fill 
the judioal 
not mater 5 
have no 


ne of then 
Dy default 7 
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marriage, and then dies, leaving the reſidue ; in this caſe the un- 
married ſiſter ſhall enter into and enjoy the reſidue, unleſs the 
uband and wife will put the ten acres given in frankmarriage, 
with the twenty acres into hotchpot, that is to ſay, together; and. 
then, finding each acre to be of the ſame yearly value, allot 
teen acres to the unmarried ſiſter, and take five acres to the 
tn which they have already in frankmarriage, which puts them 
du an exact level with the fiſter that is unmarried ; for upon the 

ath of the anceſtor the remnant ſhall deſcend to the other co- 
pPacener, becauſe the gift in frankmarriage ſhall prima facie be in- 
ended a ſufficient advancement of the other filter, and as full a 

are of the inhegitance as ſhe could have pretended to in caſe it 
ad entirely deſcended in coparcenary : but if theſe lands given 
in tankmarriage are of leſs value than thoſe that deſcend to the 
"Married liſter, then, as hath been ſaid, ſhe ſhall have the be- 
delt of a partition in the manner before expreſſed; for it would 
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Lit. 5 269. In this manner of partition the lands given in frankmarri 


be an unreaſonable conſtruction, to make what was deſigned for | 
her advancement, turn to her prejudice, eſpecially when we con. | 
ſider, that this gift in frankmarriage was made by a tenant in fee, 
who-might have diſpoſed of it as he pleaſed. | 


cannot 'be allotted to the other coparcener, for they muſt de. | 


ſcend according to the form of the gift; and if they ſhould be 
transferred to another, contrary to the original intention of the : 
donor, the iſſue of ſuch marriage would avoid the alienation. WW : 
Lit. $273, If the lands given in frankmarriage be of equal value at the a 
Co. Lit- time of the gift with the refidue- that continues in the hands WI ; 
79: * of the anceſtor, and remain ſo upon the death of the anceſtor, 5 
they ſhall never be put into Hotchpot : but if in this caſe the lands | | 
given in frankmarriage, without default of the donees, decline in | i 
value by the act of God; or if the donor purchaſe more land 
after the gift; or if the remnant be improved in his hands, fo ft 
that the lands, which deſcend to the other ſiſter, are of greater WW :: 
value than thoſe given in frankmarriage ; then the partition in | 
batchpot ſhall be made, that each filter may have her juſt and WW © 

equal proportion. | 25 
Lit. $272, The lands given in frankmarriage, and the lands in fee-ſimple, en 
Eo. Lit. which deſcend to the other ſiſter, muſt move from the ſame an-: ch. 
*  ceſtor, otherwiſe there ſhall be no botchpor. . „ 
Lit. F275, This way of partition by hotchpot is appropriated to lands in an 
50 1 6 frankmarriage; for if an anceſtor enfeoff one of his daughters of lla 
— reaſon Part of his lands, or purchaſe lands to him and her and ther ent 
ſeems to be heirs, or make her a gift in tail, ſhe ſhall have her full ſhare of ſiſt 
ad . . the remnant without putting her ſhare into hotchpor. | rid 
enfeoffed, &c. ſhe is conſidered as a purchaſer, and what ſhe acquires by purchaſe can never be made! ] 
pretence to exclude her from what comes to her in a courſe of deſcent, | lie 
Lit. $ 274 If lands in fee-tail deſcend from the donor in frankmarriage, * 
Co. Lit. 179. the donee ſhall have an equal ſhare of them without putting the * 
lands given in frankmarriage into hozchpot; for ſhe claims the u 
lands in tail per formam doni, by force of which gift both par- *& 
ceners muſt equally inherit, becauſe both make up but one heir te 
to the anceſtor, and conſequently one without the other cannon n 


claim under the words of the donation. ten 
Co. Lit. If lands given in frankmarriage are of greater value than the 
176. lands deſcended in fee- ſimple, the other ſiſter has no remedy | 
againſt the donees ; for it was lawful for the donor, being 1 = :.. 
nant in fee-ſimple, to diſpoſe of his own lands at his will an | 0 


pleaſure. | | F If 

Lit. $970. If the donees in frankmarriage, and all the other parceners y * 
ie wg before partition made in hotchpot, yet the benefit of this kit of 1 
7% * of partition ſhall deſcend to their iſſues. | 
Co.Lit.177. This kind of partition hath the ſame incidents with the * be cl 
8 an 185 mon partition; ſo that the donee, if empleaded of the lands 1 | hain 
dete a to frankmarriage, ſhall have aid of the other parcener ; for it l - bote 
gif: in tall reaſonable, that what was deſigned for the donee's advancem®!y nel 


to a daush- (ould put her in a worſe condition than ſhe would have been | 


ter nor being 


in fank- the gift had not been mado. 
aire. ] 


* N 


Coparceners, 


TN ) Of the Nature and Incidents of the Eſtate after 
n fee, | | Partition made. | 


rriage | THOUGH the law gives every parcener a power to ſever her Co. 


ſt de- own moiety, and to carry it over into the family into which 
ald de he marries; yet ſince the partition is compulſory, the law will 
of the not put parceners in a worſe condition after partition than if caſe. 
" TS they had enjoyed their moieties without diviſion ; and therefore 
at the WW on a ſuit commenced for any part, or an eviction of any part 
hands after partition, they ſhall have like remedy as if they had enjoyed 


ceſtor, WM in common; in which caſe, if a ſuit had been commenced, both 


e lands arties muſt have been empleaded, and on the recovery there 
cline in Fad been an equal loſs to both: therefore after partition there is 
re land 2 warranty annexed to each part, ſo that if either be empleaded 
nds, ſo e dhe may vouch her ſiſter, and thereby deraign the warranty pa- 
greater WJ ramount annexed to the purchaſe of the anceſtor; and if the 
ition in 


loſes, ſhe may recover one moiety of her loſs in value againſt the 
other ſiſter. 1 


uſt and ; | 
So if parceners enjoy in common, and any part is evicted by 


ſimple, entry without action, they ſhall enjoy what is left in common: 
ame an- therefore, that parceners may not be in a worſe condition by the 


HY partition which the law compels them to, there is a condition 
lands in 


unexed to the partition, that if either the whole of any one 
hters of ſhare, or an eſtate for life, or in tail, be thereout evicted by 
nd their entry without action, that the party ſo evicted may enter on her 
ſhare of fiter's moiety, and avoid the partition by enjoyment of an undi- 


vided moiety of what is left. 


ir be male! But if after partition either ſiſter aliens with warranty, and the Hob. at. 

| lcnee is empleaded, he ſhall only vouch the alienor to recover 26. 2 Rot. 
ee. "value, who may with the other fiſter deraign the warranty pa- 
118 N nnount; for as the parceners ſhall not be in a worſe condition 


by the partition than if none had been made, fo they ſhall not 


Jairas the f 8 > 
aims in a better by the warranty or condition which the law an- 


bow on mies upon the partition: now if a parcener before partition 
re Lens her part with warranty, and the alience is empleaded, he 
1er Cane can only vouch his warrantor, who may vouch the other ſiſter to 
than the * the warranty paramount, but not to recover in value; 
5 remedy! or there is no reaſon that the ſiſter, who did not enter into the 


being r. contract of warranty, ſhould be ſubject to it; fince it is fit that 


be, whoſe folly it was to inſure the title, ſhould anſwer for the 
wnlequences of it, | 


i one ſiſter after partition aliens to her heir apparent and dies, 


md the ſon is empleaded, though he be in by the feoffment 
il his mother as a purchaſer, yet he ſhall pray in aid of the 


s will and 


rceners ie | 
f this kind 


the con- n. parcener to deraign the warranty paramount: for though 
he lands n + as the land by purchaſe from his mother, and ſo never 
for it is WY "awed in parcenary cannot recover pro rata; yet upon the 
1-ancemll of .warranty, whereby the vendor did warrant to the 


lor and his heirs, he, together with his aunt, make up one 


have been 
| heir 


Fd 


ay. 
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Co. Lit. : 
374+ b. 


Mo. 9 & 


es 


in fee, which deſcends to both the ſiſters, and the donee or her 


a Copyhold. - 
heir to ſuch anceſtor; and therefore they muſt join to deraign 
the warranty ; otherwiſe there is not that heir before' the court, 
that by virtue of ſuch contract is to take the benefit of the 
warranty. 

If a man ſeiſed of lands in fee have iſſue two daughters, and 
make a gift in tail to one of them, and die ſeiſed of the reverſion 


iſſue be empleaded, ſhe ſhall not pray in aid of the other ſiſter to 
deraign the warranty paramount, becauſe. this eſtate was never # 
in coparcenary, and by conſequence they never poſſeſſed as heir 
to the common anceſtor, whereby they may pray in aid of each | 
other; and there being no warranty in deed annexed to the tail | 
ranted, ſhe has no means to bring in her ſiſter, without whom # 
the cannot take benefit of the original contract of the war- 
rantor, fince ſuch warranty ran to the heirs of the anceſtor, and 
the tenant in tail and the other ſiſter make but one heir to 
the anceſtor. 5 SE | | 
If two acres deſcend to two parceners, and one of them before 
partition grants a rent-charge out of one of the acres, and after- 
wards upon partition the acre charged is allotted to the other 
ſiſter, ſhe ſhall hold it diſcharged ; for a parcener before par- 
tition, having no ſeparate title to a diſtint moiety, cannot 
pretend to charge any particular part of the lands, ſo as to 
make it ſubject to that charge in the hands of another who does 
not hold under her; therefore this grant by the fiſter, who at 
the time of the grant had only a title to an indiſtinct and un- } 
divided moiety, ſhall never affect the other parcener who does 
not claim under her, and who at the time of the grant had 
as good a title to that acre out of which the rent was to arile, as } 
the grantor had, | | 


Copyhold. 


(A) The Nature of the Tenure, and what ſhall be 
deemed Copyhold. . ” 
(B) In what reſpe& Copyholds partake of the Na- 
ture of Freehold Lands. | 
(C) What Ads of Parliament ſhall be faid to extend] 
to Copyholds ; And herein, 


A 


1. Oz 


Copyhold, 


1. Of the Statute De Donis, the entailing of Copyholds by 
Cuſtom, and the Manner of docking ſuch Entails. 


2. Of ſuch Statutes as may be ſaid to relate to them. 


D) Of ſuch general Cuſtoms as may be ſaid to 
relate to all Copyhold Eſtates. 


(E) Of particular Cuſtoms that are good, aud pecu- 
liar Only to ſome Copyholds. 


heir | 

2 5 Of granting Copyhold Lands: And herein, 

* J What Perſons may make good Grants. | 

war. . What Acts ſhall deſtroy the Power they had of making 
„ and "ach Grants. 

* 0 | 3. What Things may be granted to be holden in Copyhold. 
nefore | 4. Of the Operation of the Grant, and the. Eſtate and In- 
after: tereſt that paſs thereby. : 
other 

e pa- WF (G) Of Surrenders, Preſentments, and Admittances : 
4 And herein, | 


1. Of the Neceſſity of a Surrender, and where the Copy- 
holder ſhall be ſaid to be in before Admittance. 


2. Where the Want of a Surrender will be ſupplied in Sy 
3. What Perſons may ſurrender. 


4. What Perſons may accept ſuch Surrenders, and make 
Admittances. 


5. What Words or Acts amount to a Surrender. 
6. What Acts amount to an Admittance, 


7. Of the Conſtruction to be made when the Surrender, 
Preſentment, and Admittance, differ. 


8. Of the Time of making the Surrender, Preſentment, and 


any of the Parties die before they are completed. 


{H) Of the Operation of the Surrender | in paſſing 
the Eſtate : And herein, 


1. Of the Parting to take, and what ſhall be ſufficient Cer- 
tainty in the Deſcription of them. 


2. What ſhall be ſaid to paſs by the Surrender. 
3. What Eſtate or Intereſt paſſeth by the Surrender. 


4+ Of the Power and Authority of the Lord and Steward: 
And therein of the Difference of 2 25 Acts. 


Vor. I. bz. 


o extend] 


1. 09 


Admittance, and where they ſhall be effectual, though | 


(I) Of. 
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Copyhold, 


(I ) Of Fines payable by Copyholders : And dec 
Where a Fine ſhall be ſaid to be due, and by whom, and 
to whom payable. 

2. At what Time and Place payable. 
3. Of the Certainty and Reaſonableneſs of the Fine. 
[4. Remedy for the Fine.] 


(K) Of the Extinguiſhment of the Copyhold : And 


herein, 


1. Where the whole Copyhold ſhall be extinguiſhed or ſuf. 4 v 
pended, [ l 
2. Where Part only, or what is incident to it, ſhall be en- 
tinguiſhed. 3 
. | „ d 
(L) Of Forfeiture: And herein, 
1. Of Forfeiture for Non-attendance at Court, and not b 
doing Service. = " 
2. Forfeiture for Non-payment of Rent. ; . 
3. Forfeiture in the Copyholder's taking upon him to diſ- WW i 
poſe of the' Copyhold, and make Leaſes. © i - 
4. Of Forfeiture in committing Waſte; and therein of the WW : 
Lord's or 'Tenant's Intereſt in the Trees. = : 
5. Forfeiture by Incloſure. ſt 
6. Forfeiture for Treaſon and Felony. ; * 
7. In what Caſes a Forfeiture of Part ſhall be a Forfeiture | 
of the Whole. wg 
8. Who ſhall be affected by a Forfeiture, or take Advau- m 
tage thereof. . 
9. What Perſons ſhall be excuſed from a Forfeiture, = 
10. Where the Forfeiture ſhall be ſaid to be diſpenſed with, 3 10 
a, 
(M1) Copyhold, where and how to be ſued for and WII vn 
recovered. | KT 
tom 
| | tho 
— ACTIN cop 
: | 3 Yea 
| | | | I 2; 
(A) Of the Nature of the Tenure, and what ſhall = .;. 
be deemed Copyhold. : . t 
bon 
(a) As to HE (a) original of this tenure aroſe from grants of lands auc 
map hate 7 made by lords to their villeins, to hold of them by baſe w. ten; 
of copyhold, nures: thoſe villeins or tenants were enrolled on the lord's 10 1 A 
INT: , and laid to hold by 077 thereof; and were Ro” of . n 
76. Co. greater | 
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ind 


qreater eſtate than at the (a) will of the lord; for otherwiſe, 55. b. 


they had been infranchiſed : yet to prevent the frequent ending 2 Noll. Rep. 


of theſe eſtates, they granted them in fee, but ſtill at the will of —_—— 
the lord; who, notwithſtanding ſuch grant, (6) might have Dougl. 724. 


ouſted them when he pleaſed : but this, being a very great in- ® 
: a ? 2 Wooddeſ. 
convenience, (c) was, it ſeems, altered by ſome poſitive law, 


(though ſuch law does not now appear,) which (d) preſerved 36. (e) Lit. 
their eſtates to them and their heirs, doing their ſervices, but yet 9 172 


in other reſpects left them only eſtates at will, | . 
pyholder, 6, 7. (c) Preced. Chan. 574. (4) They are now eſtabliſhed by cuſtom, and ſuch tenant, ſo 
long as he doth his ſervices, and doth not break the cuſtom of the manor, is not to be ejected by his 
lord, 4 Co. 21. b. 22. a. [He is called tenant at will ſecundum conſuetudinem maneriiz which 
words, ſecundum conſuetudinem manerii, were not to bound the lord's pleaſure in the determination of 
his will, but meant only, that the tenant, as long as he continued tenant, was to hold the land under 
thoſe terms and conditions which the cuſtom had eitbaliſhed. 1 Str. 452.1 ; | 


Lands, parcel of the manor of C. in W:lts, and parcel of the Carth. 432. 
dutchy of Cornwall, although they paſs by ſurrender and copy of Gale and 


court-roll, yet if by the rolls or copies they appear only to have Ons, Ihe 
been granted tenendum (e) ſecundum conſuetudinem manerii, and trial at bar, 


not (F) ad voluntatem domini manerii, they are not copyhold, but 2 7 ws 
a cuſtomary freehold. | 2 ag 
cordingly, againſt whom there was a verdict at i prius, for a forfeiture by committing waſte, he and 
all the other tenants taking them to be copybold. Comb. 387. S. C. reſolved accordingly. (e) That 
he was ſeiſed ſecundum conſuetudinem manerii, does not neceſſarily import a copyhold. 3 Bulſt. 230. 
Foll. Rep. 411. 5 Co. 84. 2 Vent. 144. [Cro. Car. 229. 1 Lutw. 126. 1 Salk. 365. 2 Lutws 
1171. Bl. Law Tracts, vol. i. p. 154. 3 vo. edit, ] The copyholds are parcel of the manor, and 
not held ut de manerio, vide Salk. 185. pl. 4+ 186. 3 Lev. 405, 1 Ld. Raym. 43. (J) The omiſ- 
fion of theſe words aided after verdict. Salk. 364. pl. 5. 365. 2 Ld. Raym. 1225. [But if not 
Rated, or found, or pleaded to be demiſable by copy of court-roll time out of mind, it cannot be adjudged 


* 


copyhold. Newman v. Newman, 2 Will. 125. 


The biſhop of N., 10 H. 8., was ſeiſed of the manor of N. in 3 Leon. 107, 
right of his biſhoprick, and, at a court holden within the ſame Sty{e, 141. 
manor, granted parcel of the demeſnes of the ſaid manor to one ec 
T. and his heirs, by copy; whereas, in truth, the land was well. 
never demiſed by copy before; and fo the land continued in 
copy till 23 H. 8., when T. committed a forfeiture, and the 
biſhop ſeiſed the land, and granted the ſame again by copy to T. | 
in fee, from which time it continued in copy till the 8th of Fliz., Vide 4 Cos 
vhich was forty-ſeven years; and it was holden by the whole 24 
court, that fifty years continuance is requiſite to faſten a cuſ- 
tomary condition upon the land againſt the lord; and that 
though the original commencement of granting thoſe lands by 
copy, was 10 H. 8., from which time to 8 Eliz. was above ſixty 
fears; yet that the ſeiſure for a forfeitute which happened 
j H. 8. interrupted utterly the continuance from the time, 
which might by the law have perfected the cuſtomary intereſt 3 
bo that the commencement of the copyhold was to be reckoned 


om 23 H. 8., which not being ſufficient time to make good a {3 


cultom, the lord might enter upon the copyholder as upon his 
tenant at will, | 


A copyhold cannot be created by operation of law; for it 2TermRep. 


u not @ creature of law, but of fact; it muſt have cuſtom to 4*5-p*rCur. | 


2 2 2 5 ſupport 


= 
” 2 ———— no 

— * 2 3 a D 
. — Cons r 5 : SS > . 
—— — — . —— 


_- 1 - i 
———— —— ̃ 
"SER I I a 
B 


Syſt, View, 


n 
* 
— rr 


r 
— — «a —_ as © 


— 


= - — 
_ WE OA Crt I - ot emi ns pt 
7 F — * * 
Ave << 


— 7 . 0 
L ——— — — 
A — . ET CAE TO 
2 pack — _— —— 2h 
— — —— 
1 
— EE 


8 
=» cnt 
= <-+ wa - < 
ED. 
S 
Be: 


- 
DD 
> CS Roe 


—> 
S —— 


— — 
=o IS 


— > Ts > Bnet 


2 


— — Ic 


n= 
= —2 — — — — — — 


- =5 


— 


. Ad at I” 56” TRL 
— i ng 


RS 


708 Copyhold, 


ſupport it, and cannot be created by any other mode, unleſs an 
act of parliament, which might operate as an eſtoppel to any 
man to ſay it had not exiſted time out of mind. I 


(B) In what Reſpect Copyholds partake of the 
Nature of Freehold Lands. IM 


4 Co. 22. 2, M* Lord Coke ſays, that copyholders have only a fee-ſimple 


Go. Copyh. ſecundum quid; that though they are tenants at will, yet ; 
185 A cuſf their eſtates ihall deſcend to their heirs, and ſuch deſcent ſhall Y 
tom, there- be governed by the rules of the (a) common law; but not 


fore, that  frmpliciter to have all the collateral qualities of eſtates in fee- 
where there | 


was no ſon imple. | ; 

or daughter, the land ſhould deſcend to the eldeſt ſiſter, was holden not to entitle, by implication, the 
eldeſt niece, For if the cuſtom is not fully explicit, the common law muſt regulate the courſe of de- 
ſcent. 1 Term Rep. 466. ] hs 


4 Co. 21. a. Therefore where a copyholder by licence made a leaſe for 
Moor, 125. years, and the leſſee entered, and the leſſor died, leaving ifſue a 


1. 272» 
Ar inf af} ſon and a daughter by one venter, and a ſon by another; the 


Vide 4 Leon. eldeſt ſon died; it was adjudged the daughter of the whole blood 1 
65 rue ſhould inherit; (5) for the poſſeſſion of the leſſee for years was 
tame law of the poſſeſſion of the elder brother, who may have poſſeſſion be- f 


« guardian. fore admittance, i 
Co. Copyh. 5 
95. Dyer, 292. Cro. Car. 411. Roll. Abr. 502. That there ſhall be a poſſeſſio fratris before ad- | 
mittance. Roll. Abr. 502. 3 Leon. 70. Mod. 120. Moor, 242. 597. Vent. 261. Daliſ. 110. 
S. P. but ſaid, that if the lord, by cattom, during the nonage of the heir, demiſes it to a ſtranger for | 1 
years, this will not make a p9/jc//zo fr atris z and wide Co, Copyh. 95. where my Lord Coke faith, that it Þ 
the leaſe for years determine, and the ctder brother die before entry, the youngeſt brother ſhall inherit; | ve 
but gare Gilb, Ten. 150-1. nc 
4 Co.23.a, But though it be governed by the rules of common law con- th 
3 55 cerning deſcents, vet it partakes not of the nature of freehold Þ th 
lands in other reſpects; for it is not aſſets in the heir's hands; an 
neither ſhall a woman be endowed of it, nor a man be tenant by | 
the curteſy, unleſs by ſpecial cuſtom ; nor ſhall a deſcent take ad; 
away an entry. | | | the 
4 Co. 23. a. A man ſeiſed of copyhold lands in right of his wife, ſurren- ; cre 
Co. Copyh. ders to the uſe of another in fee, this is no diſcontinuance, but | the 
<A the wife may enter after the death of her huſband; for ths of: 
Supple- : To | | . jety ! 
ment, 59 13 not like a feoftment at common law *, which by the notoriety. Þ dor 
Oro. 8 of it took away the entry of the wife, for the benefit of ſtrangets . 
25 4 EH. that they might not be at a loſs againſt whom to bring their = :.. 
8. e. 28. precepes; for in caſe of copyhold lands, as there is no ſuch ow 
you _ venience, ſo the nature of the conveyance will not admit of ſuc 20 
abled from expoſition. thern 
ditcontinuing his wife's eſtate, | Wain 
; 5 N I, - : u tat 
Moor, 753. 80, if a tenant for life ſurrender to the uſe of another in lee ew. 
4 C0. 23. jt is no forfeiture ; for it may be ſeen by the court-rolls who 8 Moor 
tenant; and ſo the ſtranger is at no loſs to ſue. a al 
Co. Copyk. If a copyholder in fee furrenders to the uſe of A. and B., 15 ay 
N. Cre. the longer liver of them, and that for want of iſſue of 4 "8 


Copyhold, | 709 


any Wl lands ſhall remain to the youngeſt ſon of J. S., in this caſe A. Brounl. 123. 
1 has but an eſtate for life; for an eſtate tail in copyhold lands 
; ſhall not paſs by implication. | 15 — 
1 A man may ſurrender a copyhold eſtate to the uſe of his 4 Co. 29. b. 
the wife; for ſhe takes the eſtate from the lord, as an inſtrument 
bo convey the eſtate to her; and ſo it comes not within the 
HM rcaſon of other caſes, that they being but one perſon cannot con- 
ple dad; for he gives the eſtate to the lord, and he admits the feme 
3 to It. 6 
2 5 There can be no occupant of a copyhold eſtate, becauſe of the Salk. 188. 
t not WM prejudice it would do the lord; and therefore if a copyholder 8 
| ; being tenant pur auter vie die, the lord ſhall enter. | RR a 
1 fees & te Pp 5 994. 
| 6 Mod. 63. per Holt, Ch. Juſt, 
ion, the [A copyholder ex parte materng deviſed to his heir, who died Smith v. 
le of de· before admiſſion : it was holden, that the eſtate ſhould deſcend to 22 
1 the heir on the part of the mother. "OO MEM 
fe for | ; 
iſſue 2 f f ol 
r; be (C) What Acts of Parliament ſhall be ſaid to extend 
e blood | Ks : 
ars was | to Copyhold Eſtates: And herein, 
hon be- 15 5 
To 1. Of the Statute De Donis, the entailing Copyhold Eſtates by 
EE ; Cuſtom, and the Manner of docking ſuch Entails. - 
ore ad- | 
war vs. THE entailing of copyholds, and whether they are within the Co. Lit. 60. 
ith, chat ii ſtatute de donis, appears to have been matter of great contro- 3 8 8. 
al inherit; e erſy; and it ſeems now agreed, that the ſtatute de ,donis creates 128 
= 0 c1tail of copyhold lands, becauſe they are entirely ſubje& to Sid. 314. 
aw con. Bl the cuſtom of the manor, and governable by it; and becauſe 3 
freehold e they are not within the word fenementa, which comprehends only gone > 
hands; an eſtate of freehold. 42.] 
enant by Alſo it teems now agreed, that if the cuſtom of the manor has ( Lord 
-ent tale admitted of limitations of remainders upon ſuch gifts, that then 8 
| the cuſtom of the manor, (a) purſuing the model of the ſtatute, hat I 
>, ſurten - mates a good entail; but ſuch entail doth not ariſe by virtue of cuſtom of 
ance, but the ſtatute; but it ſhall be preſumed there was the ſame law 22 
for this e © that manor by cuſtom time immemorial, as began in the king- c.operating 
notoriet/ | dom by the ſtatute. | with it, co- 
ſtrange! 1 pyholds may 


ring wer 
ach incon- 
nit of ſuc 


manner of the 11 
the heirs of his 
Were 
tem in re 
Qainder : 
Mitati 


327» 717. 907. 


Moor, 637. 3 Co. 8. 9 Co. 105. a. 3 Lev. 327. 4 Mod. 86.“ 


* Bya 


& buſbzn 
in the 


2 2 3 


1 
MF | 


be entailed; but there cannot be an eſtate tail in copyholds by cuſtom only, nor any eſtate tail by the 
tüte only; the meaning of which ſeems to be, that eſtates tail were before the ſtatute, as to the 
mitation, by the cuſtom of ſome manors; as, that an eſtate was granted to a man and 
body begotten, the remainder over to another; but that in other reſpeCt+, thoſe eftates 
not eſtates tail before the ſtatute; as, that the tenant ſhould no ways alien to debar his iſſue, ar 

mainder z and that if he diſcontinued, they thould have a formedon in deſcender or re- 
but theſe things were introduced by the ſtatute upon the eſtate, which was the ſame in li- 
Gn 3 by the common law. And this ſeems ſupported by the following authorities: 

LIZ. 


Carter, 22. 


Moor, 173. 188. Leon. 175. Poph. 128. Sid, 268. Cro, Car. 45. 


mod-rn refolution, a copyhold to huſband for life, wife for life, then to the heirs of the bodies 
nd and wife, remainder in fee. to the ſurvivor, is an etate-tail after poſhbility of iffue extinct 
a ae who ſurvives, and the eſtate veſts in the perſon who is heir of the body of both huſband and 

* VULWRy, Stene, M. 1742+ 2 Atkyns, 101. See farther the notes at the end af this diviſions 
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Cro. Car. 44, 
45. Rowden 
and Maltſter. 
See Co. Co- 
pyholder 
prefixed to 
Co. Lit. fo. 


59. Y 49s 


3 Co. 8. b. 


t 6d. 


b. Roll. 
Abr. 838. 


Co. Lit. 60. 
Sid. 314. 
Moor, 358. 
(a) But a 
recovery 
with vouch- 
er, doth not 
of common 


Copybold. 


A copyhold was ſurrendered to the uſe of the copyholder'y 
laſt will, who deviſed it to J. S. in tail, c. J. S. hath iſſue, 
and ſurrenders to the uſe of his wife for life; and it was ad. 


judged, that fince the jury found it was not the cuſtom of the 


manor to have an eſtate tail in the copyhold, that 75 S. had a fee 
conditional; and that by his having of iſſue, he had performed 


the condition; and the ſurrender to the uſe of his wife was good. 


But though, by cuſtom time out of mind, copyholds may 
be entailed, yet it is no proof of ſuch cuſtom, that an eſtate 
hath been granted to a man and the heirs of his body ; for that 
may be a fee conditional ; but it muſt be ſhewn that a remainder 
hath been limited over, and enjoyed, or that the iflue hath re- 
covered after the alienation of his anceſtor, or the like. 

Theſe entails, like all others, may be docked ; but the manner 


of doing it differs according to the cuſtom of the manor; the 
more common way of barring ſuch entails is by recovery in the 
lord's courts, which is (a) always allowed where the cuſtom of 
entailing prevails, to avoid the danger of perpetuity in ſuch | 


copyholds. 


Tight bar the entail of a copyhold eſtate; but that as to the entailing of them, cuſtom is requiſite : fo 3 


without cuſtom, the entail cannot be cut off: The reaſons are, that, without an intended recom- | 
pence in value, no recovery ſhall bind, and the ſurrenderee comes in the peſt by the lord, and is not in 
the per by the party, and ſo no warranty can be annexed of common right; for no eftate leſs than a | 


freehold, is capable, of common right, of having a warranty annexed to it. Moor, 358. 753. Co. 
Eliz. 380. 907, 4 Co. 23+ Cro. Eliz. 391. Raym. 164, Lev. 136. | 


Co. Lit. 60. 


Moor, 188. 


2 Vern. 705. 


Alſo, according to the cuſtom of ſome manors, a ſurrender to 
the lord is equivalent to a recovery at common law, and ſhall bar 
ſuch entails. q 

And in ſome manors, a forfeiture committed by tenant in 
tail, of the copyhold, and the lord's making three proclamations, } 


= Y b. and ſeiſing the copyhold, and re- granting it to the copyholder, 

Style, 450. has been allowed a good cuſtom to bar the entail. 80 it is 

. if tenant in tail ſurrenders to the purchaſer and his heirs, who | 

* Then " commits a forfeiture, and the lord, as before, ſeiſes it, and makes 

may be a proclamations ; this is a bar of the entail, and the cuſtom allowed 

good cul. ood * | 
tom in a 8 F 


manor, that tenant in tail may ſurrender, and bar his iſſue, without ſuffering a recovery; & 
that he may ſuffer a recovery in the manor-court, which ſhall have the ſame effect. Everall v. Small, | 
M. 17 Geo. 2, Stra. 1197. Will. 26. In a manor where copy hold may be entailed, either Un 
ſpecial cuſtom, or by the general doctrine of ſurrender in fee, wel aliter, &c. if a cuſtom does : 
appear to bar by recovery in that manor, it may be barred by ſurrender ; for otherwiſe it won 
create a perpetuity. Moore v. Moore, T. 1755. 2 Vezey, 596. And this by ſurrender t0 
the uſe of the will only. II id. Car. v. Singer, p. 1750. in C. B. 2 Vezey, 603, Note, the three I 
ways of barring entails of copy holds mentioned in this cafe z namely, recovery, ſurrender, and 3 E 
feiture and re- grant. By cuſtom it may be barred by ſurrender ; and wherever tenant in tail 4 ; 
freehold can bar the eftate by any means, there tenant in tail of ſuch copyhold may bar by Nr E 
Martin v. Mowlin, P. 33 Geo. 2. 2 Bur. o6g.In ſuch manor, if A. deviſes to his fon B., 4. 1. ; 
his wife, _ the heirs of the body of B. of C. begotten ; this eſtate may be barred by ſurrender of A 
alone. Jbid. | | 


2. Of ſuch Statutes as may be ſaid to relate to them. 
3 Co. 7. The general rule laid down for the expoſition of ſtatutes, 7] 
— 8 to their extending or not extending to copyhold eſtates, 13 ant! 


CTopyhold, 


that where an act of parliament alters any eſtate, intereſt, tenure, 
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Cro. Car. 
427 43. 

Skin. 297. 
Salk. 185. 
pl. 2. 5 
4 Mod. 83. 


Moor, 420. 
(a) But debt 
for a fine is 

not within 


(5) Co. Co- 
pyh. 151. 


156. 

Suppl. 106. 
Cro. Car. 
. 
dom. 253. 
Yelv. I 34s 
222. Cro. 


der's rn | 
ue, or cuſtom, or ſervice of the manor, or doth any thing in preju- 
* 4 dice either to the lord or tenant, there the general words of 
2 an act of parliament will not extend to copyhold eſtates; but 
a fee where an act is generally made for the publick good, and no pre- 
rmed pg accrues to the lord, Sc., there copyholders are bound by 
nod, them. | 
a may (a) Copyholders are within the ſtatute of limitations; for that 
eſtate is an act made for the preſervation of the publick quiet, and no 
r that ways tending to the prejudice of the lord or tenant, | | 
ainder 8 the ſtatute of limitations. 2 Keb. 536. 
th re- It ſeems (6) formerly to have been the better opinion, that a 
; grantee or. ſurrenderee of reverſions of copyholds could not take 
nanner advantage of a covenant broken, by 32 H. 8. c. 3.; becauſe he 
r; the comes in in the pot, and not in the per; and the lord would have 
in the a tenant put upon him without his admittance; but it (e) has 
tom of been ſolemnly adjudged, that this being a beneficial law, it ſhall 
1 ſuch | extend to copyholds. ES 


ifite ; o, 3 Lev. 326. S. C. adjudged. 


2 4 gious 


Hob. 177. Cro. Eliz. 17. Keb. 356. (e) 4 Mod. 82 to 86. adjudged between Cope 


Jac. 305; 
and Glover. 


1 ricon- þ rh Skin. 297. 305. pl. 1. S. C. adjudged. Salk. 185. pl. 2..S.C. ado 
is not in 
wh thana } The 32 H. 8. cap. 28, of the huſband's diſcontinuing of the Co. Copyh. 
53. C wife's lands, extends to copyhold eſtates, | _ 
5 4 Co. 23. But whether the other branch of it, or the 13 Eliz. c. 10. concerning leaſes mg 4 
der to | huſband and wife, tenants in tail, or ecclefiaſtical perſons, extend to copyhold, wide Cro. Car 44. 
My 11 bar | Co. Copyh. 151. Co. Lit. 44. a. 6 Co. 37. 3 Lev. 327. And vide tit. Leaſes. . | 
: | 
q Copyholds are not within the 11 H. 7. cap. 20., which makes 2819.47.73. 
enant in void the alienation of the wife of any eſtate which ſhe hath 3 Lev. 327. 
mation, } in dower, for life, or in tail, jointly with her huſband, Sc.; for + Mod. 85. 
yyholder, } thereby an entry. being given to the next heir, he would come in 
So it BY to be tenant, without the admittance of the lord. 
irs, who | The 27 H. 8. cap. 10., for executing uſes to the poſſeſſion, co. Copyh. 
nd makes } extends not to copyholds; neither doth that branch of the act Cro.Car.qq. 
n allowed concerning jointures extend to them; ſo that if a jointure be . 
f made to a woman of copyhold lands, that will be no bar to her 
recovery j & dower. © | 5 
Il v. Smalls? | But yet the ſtatute of Merton, that gives damages in a writ of 2 lad. 32g. 
Jed, either) | dower, where the huſband died ſeiſed, extends to copyholds, Oe. Car. 48. 
tom does 6 ; Gena th 4 7 . 1 , Greek : 4 Co. 30, be 
wiſe it woull } ough the word ſeiſed is properly applicable to freeholds z but Co. Copy 
bored nf tlus is by force of the equity of the ſtatute. 152. 
— po for- | The ſtatute of Męſim. 2. cap. 3. in all its branches extends to Co. Lit. 
nt in tail of * copyhold lands; for it is an act made to redreſs wrong, and 2 
r by e = 2 ay prejudicial to the intereſt either of the lord or tenant, , 5 pyk. 
N anc "T5 either in the cui in vita given to the wife upon the huſband's diſ- 4 Mod. 84. 
continuance, the receipt of the wife, &c., or quad ei deforciat to 3 Lev. 325. 
particular tenants. | | | ; 
Lett. It is enacted by 31 H. 8. cap. 13. that if any abbot, &'c. ſhall 3 Co. 2. 
4 make any leaſe of lands, Qc., in the which any eſtate for life, 2 
ſtatutes, 5 c. then had its being and continuance, then every ſuch leaſe to Leon. 4. 
tes, "oY j void. A copyhold was let by copy for life, and then the reli- Moo, * 
1443 5 | . 
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7 Coppbold. 
gious houſe granted a leaſe of it to another for eighty years; and 
the queſtion was, Whether a copyhold eſtate for life was within 
the words of the act, in the which any eſtate or intereſt, Qc.? and 
it was reſolved that the leaſe was void, and that the copyholder 
had an eſtate or intereſt for life. 

Co.Lit. 369. The 32 H. 8. cap. ., againſt champerty, extends to copyholds, 

Co. Copyh. for the words, if any bargain, buy or ſell any right or title; ſo that 

3 84. they are within the words of the act, being made to ſuppreſs 

3 Lev. 327. wrong, and within the equity of it, neither lord nor tenant being 
prejudiced by it. | 


Cro.Car.44. The 31 H. 8. cap. I. and 32 H. 8. cap. 32., concerning parti. 


Oo. Copyh. tions, extend not to copyholds, becauſe the act provides it ſhall 


4 Mod. 85. be done by writ of partition, and copyhold lands are not emplead- ; 


able at common law. 


3 Co. 9. The ſtatute of Veſim. 2. cap. 20., which gives the elegit, ex- | 
nds not to copyhold lands, for then the lord would have a2 
Gilb. Ten. tenant brought in upon him without his admittance or conſent, | 
185. Sav. 67. Roll. Abr. 888, Cro, Car. 44. Hardr. 433. O. Benl. 163. 3 Read, Stat. Law. 


Co. Copyh. te 
149. 


123. 2 Inſt. 396. 5 


Co. Copyh, By 2 Ed. 6. cap. 8. it is expreſsly provided, that copyholders ; 
1 ſhall have the like traverſe and remedy where their intereſt is not 
found by the office, as freeholders and others have; and ſo alſo | 


upon 12 £E1:z, cap. 8. 


Co. Copyh, By 1 Ed. 6. cap. 14. it is expreſsly provided, that no copyhold | 


166. ſhould come into the king's hands by diſſolution of monaſteries; 
which clauſe was mu in for the benefit of lords of manors. 
Co. Copyh, The forging o 


whereby to defeat a copyholder or freeholder. 


Cro. Car. Copyholds are within the ſtatutes of bankrupts, for the ſtatute } 
$50- 5638 of 13 £liz. cap. 7. expreſsly mentions them; and though other 
146. But ſtatutes do not, yet they being made for further remedy, are to 
the ttatute be expounded by the former, eſpecially ſince that hath taken care 


\ 


_ 34 "4 that no prejudice ſhould happen to the lord, 


c. 4. did not extend to them; therefore it was neceffary to make a ſubſequent law to include them, | 


4 Mod. 84, 85. 


Co. Copyh. Copyholds are within the 35 Eliz. cap. 2., againſt recuſancy, W 
247. Leon. and forfeitable for the recuſant's life, but the forfeiture goes | 


97, 98. 


Dwen, 37. to the lord, not to the king, by the expreſs words of the ſtatute; 


2 Init. 737. but it ſeems that copyholds are not within the 29 liz. cap. 6, 


n ji Wl or 3 Jac. 1. cap. 4. in reſpect of the-prejudice that would accrue | 


p. C. c. 10. to the lord by the loſs of his ſervices. 


& 16, | 
Co. Copyh- The 16 R. 2. cap. 5. which makes it a forfeiture of lands, &. 


269- -- to purchaſe bulls of the pope, extends not to copybold lands for f 
the prejudice the lord would ſuſtain if the king ſhould have ge 


lands. | | | 
N The ſtatute of fines extends to copyhold lands, becauſe it WP) 
0. „Copyn. 


53 3 but 
Ee 5 Co. lord. 44 


court-rolls is expreſsly within 5 Eliz. cap. 14. 
246. as well as forging any other charter, deed, or writing ſealed, | 


made to avoid controverſies, and is no ways prejudicial to the 


KK dw Yo a am 1 


* 
© © r 


© | Copyhold. 
DE : [Reſulting truſts of copyholds, as well as freeholds, are within 


ithin che ſtatute of frauds. But Lord Hardwicke hath been repreſented 
and | to ſay, that copyhblds are not within the 14 Geo. 2. c. 20. 5 9. 
older | relative to eſtates pur auter vie. | | | 
| 9. Whether the ſtatute of 27 Eliz. c. 4. againſt covinous and 
nolds, WM fraudulent conveyances extends to copyholds ? 
o that Þ} Copyholds are not within the 31 Elia. cap. 7. of cottages. 
ppreſs 3 The 17 E. 2. cap. 10., which giveth the wardſhip of idiots? 
being N lands to the king, he finding them convenient maintenance out of 
we profits thereof, extends not to copyhold lands, for the pre- 
parti. judice that would thereby enſue to the lord; but yet all aliena- 
it mall WH tions made by an idiot, of his copyhold lands, after office found, 
plead- . fall be avoided by the king. | 
F A copyholder is not within the ſtatute 12 Car. 2. cap. 24. to 
it, en- diſpoſe of the cuſtody of his infant heir, becauſe of the meanneſs 
have a | of his eſtate, and the prejudice that would accrue to the lord of 
onſent, | the manor ; and therefore the lord, or thoſe entitled by the cuſ- 
Stat. Lav. WW tom, {hall have the cuſtody of him. 
holders | 
t is not WF (D) Of ſuch general Cuſtoms as may be ſaid to 


| ſo allo relate to all Copyhold Eſtates. 


5 $8 | THERE are two ſorts of cuſtoms ; firſt, General, which ex- 
a ; tend to all kinds of manors, which are warranted by the 
= . 14 common law, and of which the courts take notice; ſecondly, 
{ealed, Particular cuſtoms, which muſt be pleaded. 
hs By the general cuſtom, and of common right, every copy- 
e ſtatute holder may take hedge-bote, houſe-bote, and plough-bote, upon 
h other | his copyhold ; but yet this power may be reſtrained by cuſtom ; 
8 are to * chat the copyholder ſhall not take it, unleſs by the aſſignment 
3 e of the lord, or his bailiff. : EY x 
. Every copyholder may make a leaſe for a year, and ſuch 
leflee may maintain an cjectment; for as the common law War- 
nelude them. rants ſuch leaſe, ſo it gives him a remedy for the recovery of it. 
fancy, | A copyholder may (a) ſurrender to the lord by attorney in 
e 5 | court, becauſe he may do that communi jure; and ſo the com- 
Do don law gives him power to do it by attorney, as an incident to 


TTY his eſtate. So a ſurrender to the lord out of court is de communi 
2. e 


11d accrue | jure, and therefore the copyholder may, as it ſeems, do it by at- 
torney (5), and ſo it ſeems to the (c) ſteward; but if the ſurrender 
| © to two cuſtomary tenants, there it cannot be done by attorney 

lands, Et. without a ſpecial cuſtom “. | 
] lands for I 2 Tort, ſeems to be de communi jure; but quære, whether de communi jure he is to 


| have the | yy and vide 9 Co. 75, Leon. 36. cent. Co. Lit. 59. 
copy holder. 
court. 2 Vez. 679.] 
court, and al 2 


706. 4, b. 1 Roll. Abr. 501. J. 5 


auſe it Wi 
cial to the 


TY + IT, - 
FY to law. Mitchel v. Neale, M. 1755 


76A 
ed to acce 


[Reſulting 
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Withers Vo 
Withers, 
Ambl. 151. 


Cowp. 705. 


Bulſt. 50. 


Co. Copyh. 
152. 4 Co, 
126. b. 


3 Lev. 395. 
Clench and 
Cudmore, 

2 Lutw. 

I 18 1. 8. . 
Comb. 243. 
8. C. 


Salk. 184. 
pl. Is 


13 Co. 68. 
Godb. 172, 
2 Brownl, 


329. 


4 Co. 26. a. 
Cro, Eliz. 
461. 


Cro. Jac. 
526. Cro. 
Eliz. 443. 
cont. Cro. 
Car. 273. 
Leon. 36. 
Co. Copyh. 
92. (a) Ad- 
mittance by 
the lord in 
court, or 
admit by at- 


f 3 Bulſt. 80. and 2 Sid. 37. 61. That 
lord is not compellable to admit by another, becauſe the corporal ſervice of fealty is due from every 

[(e) It is expreſsly denied by Lord Hardwicke, that a ſurrender can be by attorney out of 
( ) That there is the ſame reaſon that the ſteward ſhould take ſurrenders out of 
ſo out of the manor, as that the lord ſhould, Salk. 184. pl. 1. 1 * SoR.g Co. 


OF A cuſtom that a ſurrender muſt be made in perſon, unleſs in caſe of ſpecial diſability, is not con- 
2 Vezey, 679. — A purchaſer of a copyhold is not ob- 
Pt of a ſurrender by attorney, but may inſiſt on the vendor's ſurrendering in court. bid. 
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(E) Of particular Cuſtoms that are good, and pecu- | 


liar only to ſome Copyholds. 
PARTICULAR cuſtoms are to be conſtrued ſtrictly ; but the 


*® reaſonableneſs of them is not altogether to be conſidered from 
the rules and maxims of the common law, (for there is no-cul. 


tom but what in ſome point or other overthrows the common 


law,) but from the conveniency of the thing itſelf. 
Mach, 162. A cuſtom that if a copyholder do not repair, it ſhall be pre- 


» ſented by the homage, the tenant amerced, and that the lord 
ſhall diſtrain upon the copyholder or under-tenant, is a good | 


cuſtom, for the under-tenant is not a mere ſtranger. 


2 Brownl. But a cuſtom that after the death of tenant for life the lord is | 
25. = compellable to make a grant for life to his ſon, and if no ſon, to } 
Jac 368. the daughter, is a void cuſtom, becauſe it obliges the lord, who | 


788. 
a) And a . . . 
— Tas that to nominate his ſucceſſor, is good. 


ſuch a copyholder may cut down trees, is good. Noy, 2. 


March, as. Cuſtom for the ſteward to make by-laws for the ordering | 
Leon: 190. of the common, is good; but an order that the tenant ſhall } 


In the caſe 


m Leo- not put in this or that beaſt, is void, becauſe it takes away his 


nard, the inheritance : but a by-law that he ſhall not do it before ſuch a 


by-law was day, is good, being not reſtrictive of his inheritance, but only | 


by the ma- : : . | 

* of the directive of it. 4 

tenants. | | 
Sid. 361. Cuſtom that he who lives above ten miles from the manor, | 


Mod. 77- upon paying 8d., and 1d. to the ſteward, ſhall be excuſed from 


2 Keb. 344+» 


380. 351. attendance upon the court, is a good cuſtom, if it be avertel 


that there are ſufficient tenants who live near the manor. 


Hut. 1. A cuſtom to deviſe land, the leſſee paying the treble value 


226, 127. of the rent, and if he die within the term, that his heir ſhall} 
have it, paying one year's rent; and that if he aſſign, the 
aſſignee ſhall have it, paying a year's rent; was holden to be 2 
good cuſtom. | 


Lit. Rep. That a copyholder ſhall not alien without a licence, is a good | 
Ir, 8. cuſtom ; ſo is a cuſtom that if a copyholder make a leaſe for one 


pl. 27. year, and die, that it ſhall be void againſt his heir; (5) but 2 
(5) Acuſ- cuſtom that the copyholder ſhall hold the land half a year after 


tom that the G2 . 
executors the term, is void. 


mall hold a year after the copyholder's death, is a good cuſtom. Cro. Jac. 36.—— That 22 
holder may give a warrant of attorney to ſurrender after his death, is a void cuſtom. 2 Roll. Abr. 3371 


Lex Cuſ- That if a copyholder will ſell his land, the next of blood — 
toe 34. have the refuſal, or the next neighbour to the eaf,, is 4 6 

5 cuſtom. 9 2 
2 Brounl. If there be a cuſtom that a copyholder ſhall not put in 


Go. Copyb. beaſts to take the common before the lord hath put in his, 4 wil 


oor, 842. hath the intereſt, to grant it to this or that particular perſon, 
whether he will or no: (a) but a cuſtom for a copyholder for life ; 


— —"— 


Copyhold. 715 


a void and unreaſonable cuſtom, becauſe it is in the power of the 


f 5 » 70, 71. 
bod to take away the intereſt of his commoners. (a) So a cuſ- 2 hs 
cus tom that the tenant ſhall pay a fine upon the marriage of his gull be te- 


daughter, is void, becauſe againſt the freedom of the ſubjeCt ; nant by the 
but if a man obliges himſelf to ſuch a thing by tenure, it is curteſy, or 


a the ö good, being his own contract. 8 | 33 
1 from | then to pay a fine upon marriage, is reaſonable, Co, Copyh. 73. 2 Roll. Abr. 264, 266. 
10.cul- | 


A cuſtom may be void for the uncertainty of it; as, if it 2 Roll. 
be that the tenants ought not to pay above two years rent for Abr. 264. 
a fine, but that they may pay ſo much or leſs. 

My Lord Coke ſeems to be of opinion, that, by ſpecial cuſtom, Co. Copyh. 


;mmon | 


De pre- : : 


ne lord  : wife may deviſe copyhold land to her huſband but he ſays 94+ Fide 
2 good f Le thi ſt hath de ſ; 5 Moor, 123. 
WW that this cuſtom hath been ſo much impugned, that he cannot where it was 
4 juſtify the validity of it. debated, 
lord is . 925 e whether a 
ſon, to cuſtom that feme covert might deviſe copyhold to her huſband, or any other, was good? and it ſeemed 
; 5 to be the opinion of the court that it was; but the judgment went on a fault in pleading; but wide 
d, þ 0 I Winch. 27. March, 8. 4 Co. 61. b. where it is holden no good cuſtom. | 
per on, ; | 
r for lite | Copyholders by cuſtom may have /olam et ſcparalem paſturam in 2 Saund. 
the foil of the lord, and exclude the owner * z but a copyholder 325: Sid- 
of inheritance cannot, without ſpecial cuſtom, dig for mines; = "of 
ed neither can the lord dig in the copyholder's lands, for the great Winch. 8. 
= 84 pecjudice he would do to the copyholder's eſtate; but the copy- _ Rep. 
an "= holders may dig marl to lay on the copyhold land, but cannot 2 
wy | incloſe where it never was incloſed before. ITT holder in 
hop | may be entitled to dig the lord's ſoil fi f. Dean f Ely v. W T Ak 
only | itled to dig the lord's ſoil for turf. 0 v. Warren, T. 1741. 2 ns, 189.— 
but on | - Gimmon of turbary cannot belong to an occupant. Lid. 4 : 25 7 
3 (5) The lord ſhall not have the cuſtody of lunaticks' lands, Hob. 215. 
led from| unleſs there be a cuſtom for it; neither ſhall the king have it, CY bel ote 
5 aoarrel for the prejudice that may enſue to the lord. | Ero. — 
105. where it was reſolved, that the lord may have the cuſtody of one that was mutus & ſurdus, and 
ls = n cuſtom is laid; and the reaſon given is, that otherwiſe the lord would be prejudiced in his rents; 
ble yalue : ide ure. | 
— 1 0 cuſtom that one copyholder may have common, Oc. in his 4 Co. 31 
+4 ＋ "7's ſoil, is good; for all the other copyholders may have for- . 
en feited their eſtates. | 
15 a 800 8 Cuſtom, that, upon payment of ten years' rent, the lord ſhould 2 Keb. 344- 
- tor one e cnce to let for ninety-nine years; and if he would not li- e = 68 
fe for cence, th . > . 450. and 
(0 but? » tne tenant ſhould leaſe without licence; adjudged a good yet the li- 
' year after cuſtom. | | cence ſeems unneceſſary here, ſince it may be done without it. 
, Cuſtorn was that the lord might /o/ummodo grant eſtates in Roll. Abr. 
That © _ "6k this word ſolummodo was expounded to mean that he had . _—_ 
Roll. Abr. 337 f "wy granted eſtates in fee; and ſo it was holden that he may giewn in 
pl ood (hall | grant for a leſs time. pleading, that he could not grant otherwiſe ; quære. Gilb. Ten. 308. 
| is 2 good Fw the widows of copyholders ſhall have dower, or their Co. 2 
25 Rn ree bench, or a moiety of the lands, is a good cuſtom 3 and Judd. 2 
put in . 10 that huſbands of feme copyholders ſhall be tenants by the Lex Cufto- 
n his, — | 5 curteſy; a 
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716 | Coppbold. 


mar. 156. curteſy; that if a copyholder holds lands in fee, that ki tb | 


Co. Copyh. ſurviving him ſhould have them in fee, is a good cuſtom; | 
(8 . (a) alſo a cuſtom that ſhe ſhould have them durante viduitate, ii 
dow of ceſtuy good, | ? Z 
gue truſt of | 2 f 

a copy hold eſtate, ought to have her free bench as much as if the huſband had the legal eſtate in him. 
2 Vern, 58 5. — Free bench is a widow's eſtate in ſuch lands as the huſband dies ſeiſed of ; not that 
he was ſeiſed of during the coverture, as dower is. Godwin v. Winſmore, H. 1742, 2 Atkyns, $25, 3 e 
[Saliſbury v. Hurd, Cowp. 481. ] If a man, before marriage, ſettles on his wife part of his real ct 
eſtate for her jointure, in bar of all dower which ſhe may claim out of any lands, tenements, meſſuages, 
and hereditaments, of which he is or ſhall be ſeiſed, of freehold or inheritance ;3 ſhe cannot claim her 


— 


Free bench, in copyholds purchaſed afterwards, Walker.v. Walker, M. 1747. 1 Vezey, 54.— : 
Tenants in dower, and by curteſy, ſhall pay a fine upon admittance, eſpecially if there be a cuſtom for 

3t. Co. Copyh. 154. but vide Lex Cuſtom, 156. where it is ſaid, that in caſe of a widow's eftate no | {: 

fine is due; and wide poft of Fine, (I.) and Hut. 18. Roll. Abr. 592. Noy, 29. That the widow is B | 

in before admittance, in the ſame manner as the heir at law is. (a) A copyholder durante widuitate | ac 


3 


ſows the ground, and takes huſband, ſhe loſeth the corn; but if the had let the lands, her leſſee Y 
ſhould have the corn; ſo if ſhe die, her executors or adminiſtrators ſhall have it. 5 Co. 115. ; 


2 Leon. aos, The cuſtom of a manor was, that if a man took a cuſtomary } 
209. tenant to wife, and out-lived her, he ſhould be tenant by the 
| curteſy. A man took a woman to wife who had no copyhold 

land then, but. ſome deſcended to her during the coverture ; and 


. : BW 
it was adjudged that he ſhould not be tenant by the curteſy, be- 
cauſe he is out of the cuſtom. 8 . 
oro. Jae. 36. A copyholder may diſpoſe of his lands, and bar his wife of Wl © 
gw a her free bench, unleſs there be a particular cuſtom that ſhe ſhall 
129. um avoid any alienation, &c.; and therefore where a copyholder 
[Cowp-481. made a leaſe of lands which was warranted by cuſtom, it was | 
acc. And holden, that though by the cuſtom the wife was alſo entitled to 
even an un- See , . 
executed her ſree bench, yet that the leſſee's title being purſuant to the cuſ- 
agreement tom, was as good as hers, and being prior could not be (6) avoided . 
by him to hy her | ; ( ) 
ſell (where Y 1 5 | | 
of courſe there was a dying ſeiſed) hath, in Chancery, been carried into ſpecifick performance, in total } fail 
excluſion of the widow's claim, 2 Vez. 631.] (5) But it ſeems, after the leaſe ended, the ſhould de g a 
endowed ; but guere, whether ſhe 'ought to be endowed of the third part of the rent during the con- N 0 
tinuance of the leaſe, becauſe cuſtoms are to be taken ſtrictly. Vide head of Dover, and that ber bine 
title doth not commence by the marriage, as it doth in dower at common law, Catth. 276. defe 
| | 3 5 ar 
Salk. 188. If a copyholder in fee, where by the cuſtom the widow is enz 0 
0 be en titled to her free bench, ſurrenders his copyhold into the hands d .- 
Scott. two tenants, according to the cuſtom, to J. S. in fee, and this] * 
3 Lev. 385. ſurrender is preſented at the next court; but after, and before i cu. 
e the ſecond court, the ſurrenderor dies, and on the next cout done 
2 406. after his death F. S. and the widow are admitted; the title of | 
pl. 1. S. C. the ſurrenderee ſhall prevail; for though the huſband died ſeiſed, WW ©: 
. yet it was of a defeaſible eſtate, of which quality the wits] 5 
276. al- Eſtate muſt partake, being thereout derived, and by the 20. mut 
judgedwith- mittance, which had relation to the ſurrender, being actual 
out diffi- def d | 'N of 
wake defeated. . - | | | | 
4 Co. 24. If the lord of a copyhold manor, in which are ſeyeral copy | I 
_— holders for life, (c) takes a wife, and a copyholder dies, and the the \ 
0. . 8 . 9 ; Ul- = 
* lord after coverture grants the land again, according to the cul· be | 


wet 


2 Brownl, tom of the manor, for life, and dies; his wife in a writ of do i 


208. 8. C. 


wife : 
ſtom; 5 


in him. 5 
not that 
ns, 525. 
f his real 
zeſſuages, B 
claim ber 
. 3 
uſtom for W 
; eftate no 
e widow is if 
2 widuitate Y 
ner leſſee 


To 


ſtomary 

by the 
opybold | 
re; and 
eſy, be- 


wife of 
ſhe ſhall 
pyholder 
1, it was 
ntitled to 
o the cul-] 
þ) avoided 


ance, in total b 
the ſhould de 
ring the con- 
and that ber 
76. 


dow is en- 


e hands cl 
and before 


he title 0] 
died ſeiſed, | 


the wies 
by the ad- 
ng actuallf 


veral cop“ 


; et 
tit of dow 
ſhall 


: Copyhold. 


hall not avoid this grant; for though the grant was after her 


tle of dower, yet the cuſtom, which is the life and force of the 
grant, was long before. ; 


$ Co. 63.; but for this vide Leon. 4. 16. 2 Leon. 1 52. 3 Leon. 39. 
Roll. Abr. 684. But the heir's grant the wife ſhall avoid. Moor, 237. 


Godb. 130. 


If there be a cuſtom in a manor, that the lord ſhall enter and 
enjoy the lands, during the nonage of the infant, it is a good 
cultom; for the freehold of the land is in the lord, and he is te- 
nant to the precipe ; and an eſtate at will may ceaſe for a time, 
and revive again, as well as it may deſcend by cuſtom. 

[A cuſtom in a manor, if there be any ſuch, that copyholds 
ſhall not be ſurrendered to the uſe of a will, or that being 
actually ſo ſurrendered, they ſhall not paſs thereby, is a void 


cuſtom. 


A cuſtom not to preſent mortgages till the third court, is 
ood, | 

Though a cuſtom for a copyholder for life (a) to commit waſte 
would not be good; yet it would for a copyholder in fee to 


do ſo. A cuſtom diminiſhing the value of the lord's eſtate, is 
not, therefore, bad. J | | 


for lives. Mardiner v. Elliot, 2 Term Rep. 746, 
nating his ſucceſſor. Ibid. 


F) Of granting Copyhold Lands: And herein, 


1. What Perſons may make good Grants. 


(+) FR VERY lord of a manor that hath a lawful eſtate in the 
| manor, whatſoever that eſtate be, whether in fee, in 
tall, for life, years, or at will, &'., may make voluntary grants 
of copyhold lands that come into his hands; which grants ſhall 
bind thoſe that have the inherifance of the manor, whatſoever 
defects the lord of the manor may be under, that made the 
grant; (c) provided the ancient rent, cuſtom, and ſervices be re- 
leved tor theſe eſtates and grants derive not their force and 
effect from the lord's intereſt, but from the cuſtom of the manor 
which they have been (d) demiſed, and are demiſable, time 
aut of mind; fo that to ſupport ſuch grant, it is ſufficient if it be 
dane per dominum manerii pro tempore. N 


deing nothin 
ue eſtate, c 


107, 108, Bro. Tenant by Copy, 27. 


"of mind, 4 Co. 24. b. Co. Lit. 58. b. Leon. 56. 


1 baron and feme, being ſeiſed of a copyhold manor, in 


* beme, notwithſtanding her coverture; for the copyholder 
| 92 is 


g but cuſtom to warrant the grant by copy, the cuſtom ought to be ſtrictly p 
uitoms, ſervices, and tenure, elſe it is not the eſtate that was demiſed before, Co. Copyh, 
A Therefore he that hath but a particular eſtate in the 
"My cannot grant a copyhold by parcels, or demiſe part, and retain the reſidue himſelf. Cro.. Elis. 

2: (4) It is one of the pillars of a copyhold eftate, that it hath been demiſed, or demiſable time 
3 Leon. 107, 108, 2 Will. 125. 


ue right of the teme, (e) grant a copyhold, this ſhall bind 8 


777 


cited. (c) So 
if he grant a 
rent charge. 
2 Leon. 10g. 

Moor, 94. 


Leon. 266. 


pl. 357» 
Co. 87. 


Pike v. 
White, 3Br. 
Ch. Rep. 


2 Vez. 303. 


Id. ibid. 
(a) So, of 
one wha 
holds to 


him and 


his heirs 


Otherwiſe, perhaps, if he has a power of nomi- 


(5) Co. Lit. 
58. b. 

4 Co. 23. b. 
Co. Copyh. 
79. 107. 
Moor, 147. 
Roll. Abr. 
499. S. P. 
8 Co. 63. b. 
Noy, 41. 


(c) The an- 


cient ſer- 
vices muſt 
be reſerved, 
the reaſon 
whereof is, 
that there 


urſued, as to 


4 Co. 23. b. 
8 Co. 63. 
I 


(e) But the 
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grant muſt 1s in by cuſtom, without regard to the eſtate or perſon of tha i 


be made in 
the name of grantor. 


both. Cro, Jac, 99ge 


4 Co. 23. So, a grant made by an (a) infant, nen compos mentis, biſhop, | 


e prebendary, (5) parſon, Sc., ſhall bind for ever. 


S. P. adjudged. (5) Grants by a parſon before induction, are not good; ſo, if after inſtitution and 


induction he reads not the articles. Co. Copyh. 48. § 34.“ 
* Quære, and fee the firſt clauſe under this head, and poſt, 


4 Co. 23. So, if the queen be tenant for life of a manor, and a copyhold | 
of inheritance eſcheat, ſhe may grant it by copy, and fuch grant 
by the cuſtom of the manor ſhall bind the king; for ſhe was ds | 


mina pro tempore. 
Co. Copyh. If there are two j 


being ſeiſed per my & per tout. 


(e) Owen, Leſſee for years of a manor grants lands by copy; this by 
115. Co. (e) ſome opinions has been holden void, unleſs the reyerſion f 


Copyh. 87. 


That the happens before his eſtate for years ended; for by this means he 
ought to be binds the (4) future lord's intereſt, and lets his own go at large: 
but (e) now by the better opinion, this grant is good; for the 
of a manor firſt grounds of this law, that the lords for the time being may 
to grant eo- grant copyhold eſtates, was, becauſe copyholders were only te- 
hold in nants at will; and ſo though the lord, for the time being, bad 


a cuſtom to 
enable alord 


reverſion. 


March, 6. but a particular eſtate, and granted the lands in fee, yet that was} 
Vide Goulf. no prejudice, but rather an advantage to the lord that was to 
have the manor afterwards ; for if he had a mind, he might put 


102, 103. 
3Leon. 226. pore . : | 
Godb. 140. Out the tenant at his own pleaſure : but this uncertainty of the 


| (4) Tenant copyholder's eſtate being found inconvenient, it was afterward] 


— wy adjudged: that he ſhould retain his lands, and not be ſubject to 


may grant the pleaſure of the lord: but the other part of the law was left 28 
A before, viz. that lords for the time being might grant lands in 
bing the her fee, though they themſelves had but a particular eſtate; and] 

ter her this cuſtom being continued to this day, it is that which war 


death, Roll. rants the grants by copy; for it is moſt certain thoſe eſtates, 
Abr. 499. 


63299 granted by lords who have a particular intereſt, cannot be ce- 


661. S. C. rived from the intereſt of the lord; for if they were, they mul 


=_ Godb. determine when the lord's eſtate determines z' for nemo poteſf pu 
Owen, 4.* Juris, Wc. 


*- But ſee the ſtat. 11 H. 7. c. 20. as to alienations by her of the land of her huſband, being wi 
Guardian in ſocage may grant copyhold in reverſion, and it ſhall bind the ward, though 'Y 
comes not in poſſeſſion during his infancy. Godb. 143. Cro. Jace 55. 98. Owen, 115 Ro 
Abr. 499. 2 Roll. Abr. 41. S. C. (e) 8 Co. 63. Hetley, 54+ Moor, 95+ 147+ Cro. Elia. 661+ 


Co.Lit. If a lord of a manor deviſes by his will in writing, that n 


- OO executors ſhall grant copies according to the cuſtom, for pſy 
Ses ment of debts, and dies, the executor, though he hath no ellath 
Copyh. $5. in the manor, may make grants according to the cuſtom of tn 


+24 * manor. | | 
If the king, by letters patent, grants the ſtewardſhip of a £0) 


4 Co. 30. 
hold manor, and after a copyhold eſcheats, the ſteward (/ 4 | 


ad} udgeds 
But it was 


ointenants of a manor, and a copyhold | 
97. eſcheats, one may grant the whole; for he is dominus pro temport, 


8 2 


Et R 1 \ ' . WP 5 
Heis, without any ſpecial warrant, may grant it again, and the faid; though 
king ſhall be bound by the cuſtom of the manor, by 2 

8 Sie. 
yet it was his duty, before he made any grant, to inform the treaſurer, chantellor, and 3 of IS 
Exchequer, or ſome of them, for their direction. () Much more may the ſteward of a common per- 
ſan, ex officio, make ſuch grants. Co. Copyh. 124. for the ſteward is in the place of the lord, and, 
without a command to the contrary, may, &c. Cro. Eliz, 699 | | 


But a ſteward retained only by the king's auditor. or receiver, 4 Co. 40. 


cannot make ſuch a voluntary. grant of a copyhold; for they *Vudged- 


have not any authority to appoint ſtewards, the buſinefs of the bag. AS. 


pyhold | one being to take accounts, and of the other to ſurvey the adjudged; 


lan d PPD ; but may 
, take preſentments, or make admittances, being things of neceſſity. Cro, Elia. 699. 


If A. and B. under the ſeal of the Exchequer are appointed Moor, 10 
joint ſtewards of all the lands of a fugitive, and A. alone grants r 
copies, though in ſtrictneſs he had no power without B., yet e 
theſe grants are good, being made by one that had a colour to 8. P. 
keep courts. | | 

If A. being tenant for life of a manor, within which are ſeve- Lev. 47, 48. 
nl copyhold tenements grantable for one life in poſſeſſion, and E by\ 
another in reverfion, grants the ſtewardſhip thereof, by deed, x a8 5 
under his hand and ſeal to B. for life, with the fee of 105. per but it was 


it large: 
z for the | 


ing may Wi ann. for the executing thereof, and after A. becomes a lunatick, ——— 
only te. and being found ſo by inquiſition, is committed to, c.; yet A., mould grant 
eing, hal WY by his ſteward, may grant copies. | none, but 
- that was with the 


nity of the committees,” and warrant from the court: but there is a note that this was in diſcretion, 


at Was ; ud the grant of the ſteward good, 

hy be | Ugg the committees cannot grant copies; for they themſelves Lev. 48. re- 
afterwandz i be no eſtate in the manor, nor are lords thereof. ib. 2 
ſubject wi ite man makes a feoffment in fee of a manor, upon condition, Dyer, 344: 


was leſt 98S and the feoffee grants eſtates by copy, and then the condition is 2- 4Co. 
at lands in broken, yet the grant by copy ſhall ſtand good, though it be a 2 wy _ 
ſtate 3 mu rule that he, who enters for a condition broken, ſhall be in 8 
which war d the ſame eſtate he was before, and ſhall avoid all meſne in- (a) But a 


be: t made 
Umbrances : and it is the ſame, though the grant were made by leflee for 


anot (a) after breach of the condition; for the feoffor may wave the years, after 
, they on urantage of it, if he pleaſes : alſo, a grant by the feoffee of an breach of a 
no poteſt Ps nant, which by law he may avoid, is good. ks I | 3 8 
2 Wi intereſt is ipſo facto determined. Co. Copyh. 88. A grant made by a feoffee on condition to 
band, _—_ Aki? the next day, is good; for he is dominus pro tempore. Co, Copyh. 88. 
ward, 
cee. Ela. 6. A man ſeiſed of a manor in fee hath iſſue a daughter, and Co. Copyh. 
des his wife privement enſeint with a ſon, the daughter may 88, 89. 
ing; that * * by copy. So, grants made after alicnation in mortmain, and 
fot ore entry of the lord, are good. 


{a lord of a manor commits felony, and is attainted or con- Co. Copyh. 
Med by verdict or confeſſion, yet after ſuch attainder, Sc., he 47. 934 
W) make voluntary grants of copyholds. | | 
55 if any perſon that hath a tortious or defeaſible eſtate of in- Co. Lit. 
Filance, or a diſſeiſor, or the feoffee of a diſſeiſor, or tenant at 7 ag 
| ſuſſerance, 
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526 f Copybod. : 


Co. 140. ſufferance, make f voluntary grants upon-eſcheats or . 2 a } 
Poph. 71. they ſhall not bind him that hath the right ; for they 1 ; 
SEC mini within the meaning of the cuſtom ; but admittances upon | 
2 Leon. 45. ſurrenders or deſcents, made by ſuch as have defeaſible titles, are | 
CO 0 good; and ſhall bind him that hath right; for that they were 3 
Elis. apt compellable to do, and it was no more than the rightful lord | 

muſt have done. | | 


* 


2. What AQts ſhall deſtroy the Power they had of making ſuch | 4 


| Grants. | . 
9 Roll. Although lords of manors, who have copyholds come to them Wl t 
A 75 or. by eſcheat or forfeiture, (a) may re-grant them again according to 
Co. Elis the cuſtom of the manor z (5) yet by their acts, ſuch power may : 


699. be deſtroyed ; therefore (c) if copyholds come into the lords 
—_ 54 * hands in (d) fee, and he make a leaſe of them for life, years, or | | 
) 4 % half a year, or for any (e) certain time, by deed or without WM yi 


{c) Roll. deed, the copyhold is deſtroyed; becauſe, during thoſe eſtates, it WM ni 


_—_ 77 was not demiſed, nor demiſable by copy. | ee 
d) But if tenant in tail, for life, &c. makes ſuch leaſe, &c. this ſhall not deſtroy the power of him J 

in reverſion. 2 Roll. Abr. 271. 2 Sid. 35. 37. Vide Cro. Car. 521. cont. per Curiam arguendo. þ * 
(e) Secus if he leaſes it at will. 4 Co. 31. 3 Leon. 108. | "ap 


4 Co. 31.2, 80, if the lord makes a feoffment thereof in fee, upon cond- © 


tion, and after enters for the condition broken, yet it cannot be / 
| granted again by copy. | 7 
4 Co. 31. in S0, if the land ſo eſcheated, Cc. is extended upon a ſtatute or] of ft 
French's recognizance made by the lord, or the wife of the lord, in a writ dot 
_ of dower, hath it aſſigned to her; though theſe interruptions ate aun 
by aft of law, yet it cannot again be granted by copy. | of n 
4 Co. 31-2. But if the lord keeps it in his hands, though never ſo long, yet lis d 
8 Hit. 5s. may they be granted again by copy. | Wn: 
Elis. 699. . 
4 Co. * So, if the lord be diſſeiſed thereof, and the diſſeiſor die ſeiſed, fe q2 
| or if the land be recovered againſt the lord by a falſe verdict, ol N, 
erroneous judgment, though it is not demiſed or demiſable M d 
copy, till it is recovered by the lord, or the judgment reverſed; uk 
yet after it is re- continued, it is grantable again by copy, becaull vie. 

oh, the interruption was tortious. 2 
400. 31. b. If a copyholder takes a leaſe for years of the manor, by wh, of 

his copyhold is extinct, yet he may grant it again, if he will 
for it was always demiſed or demiſable. Wc. 
1 DO, if a copyhold eſcheats, &c., and the lord aliens the (J) n Nants 
/ > the nor, his alienee may re-grant the land by copy. me ar 


manor, and the ſaid copyhold land, by the name of his tenement, called H.; for the manor ws Janguiy 
' miſed, the copyhold is incloſed as parcel thereof; and the naming of the copy hold is but furl 
Cro. Car. 521. : 


3. What Things may be granted to be holden in Copybold Ws cne 


. * 6 : 1 18 Wi , 
(e) A rent · Things that lie not in tenure are not grantable by copy, ale * un 
| 3 (g) appendant to ſome thing that doth lie in tenure; and then N 8 b. 


. . G 0 
or common fore things incorporeal, for which there can be no diſtre * e; fo 


5 


* 


which are not pareel of the manor, which conſiſt only in de- in groſs, 


meſnes and ſervices, cannot be demiſable by copy; for of ſuch _— be 


ures; | 
t do- 


upon J incorporeal things no ſervice is due; and therefore no court neceſ- ocherwiſte 

„ ae Ol {ary to be kept for ſurrenders, admittances, Sc. khan as they 
Were F | . - . * - 5 oh are append X 

| lord re things which lie in tenure; Co. Copyh. 116. ; and therefore, where my Lord Coke ſays, that any 


thing concerning lands or tenements may be granted, it muſt be underſtood of things appendant to the 

demeſnes, or thoſe parcels which make up the manor. Vide Co. Lit. 58. Tithes may be demiſed by 

copy, becauſe they are parcel of the manor, as a rent-charge may. Per Roll. Abr. 498, Cro. Eliz. 

2 613. Cited to have been adjudged ; { and Sandys and Drury, P. 43 El. B. R. Hal. MSS. Co. Lit. 58. b. 

g ſuck 7 n. 9. 14th edit. ] but Cro. Eliz, 814. S. C. and S. P. dubitatur; becauſe not parcel of the manor z 
ud therefore not grantable ſecundum conſuetudinem manerii ; [and becauſe it did not appear that they had 

; been immemorially granted by copy]. A mill may be granted by copy. 4 Leon. 241. cited to have 

o them ea adjudged, ——So, a fair appendant to a manor may be granted by copy. 4 Co. 31. a. Co. Lit, 58. 


ding to Wl (o) Tonſura prati, the (5) herbage or veſture of land may be (a) Roll; 


er maf i demifable by copy. Abr. 498. 
> lord's F FEE (2) Co. Lit. 58. 4 Co. Lit. 31. a. ſo reſolved. 


ears, or WI Things grantable by copy muſt be things of perpetuity ; other- 400. 30, 31. 


without WI viſe it can never be ſhewn that there hath been a cuſtom to de- 188 is 
Tates, it i miſe them by copy: yet underwood, without the ſoil, may be 22 
: eemiſed by copy. to which the 
t in| , 8 5 cuſtom may 
wer ot um r extend. Co. Lit. 58. b. S. P. Cro. Eliz. 413. and Moor, 315. adjudged and affirmed upon a writ of 
n arguerdb. ; ur. — That a man may grant, by copy, twenty loads of wood to be taken by the grantee, is good 15 


for it is not neceſſary that the thing granted have continuance, but only that it be a thing of perpetuity. 
Co. Copyh. 118. but guere. | 


A cuſtomary manor may be holden by copy of court-roll, ad Co. Lit. 58. 
wuntat, c. and ſuch a lord may grant copies, but it mult be Þ- 


on condi- 
-annot be 


dkatute or ef fuch things as have been uſually demiſed by him; for he can- — i 
in 2 wit ot grant all his demeſnes by copy, without they have been 17. ad. 


uſually demiſed; for though they have been demiſed time out Jvdged ; and 
of mind, by the ſuperior lord by copy, that will not warrant aun 
lis demiſe by copy; becauſe the cuſtom of the manor mult be, lord may 


that time out of mind they have been granted per dominum ma- ep courts, 
geri. c ; and grant 


ptions are] 


long, fei 


1 4 copies. Cro, 

die ſeiſed ſe, 327, adjudged, Bulſt. 57. cited; but Cro. _ 260. dubitatur. But he cannot 101 2 court. 
a .B baron, for he can have no freeholders; for a copyhold manor is not capable of an eſcheat of a freehold; 
verdict, 0 br it it were, the freehold after the eſcheat muſt become copyhold, which is repugnant and impoſſible. 
miſable bſ el. 190. Cro. Jac. 259. Bulſt. 54, 55. Theſe caſes, which ſeem to contradict each other, and 
t reverſed Wich vide, may perhaps be thus reconciled, that a cuſtomary court may be holden by one that hath 


lech a manor, but not a court-baron 3 and my Lord Coke's caſe ſeems to go no farther; and quarey 


DJs becauld Vhether ſuch a lord may not have freehold ſervices ? 


, by wy & Of the Operation of the Grant, and the Eſtate and Intereſt 
if he u that paſs thereby. 
the (Jm Grants of copyholds regularly receive the ſame expoſition which Co. Copyh. 
ants of freehold lands do at common law, therefore a grant to 123. 126. 
1 2 25 heirs male is a fee-ſimple; ſo is a grant to one & '* 
| i / bereditabili ; but a grant to one & ſanguint ſus in per- 
Ts oe 5 gr [4 in pe 
7 but fauum is but an eſtate for life. | s 
3 * If copyhold lands have been uſually granted in fee, a grant (e) Co. Lit. 
Copyho — and the heirs of his body, or to one for (d) life or years, on e 
| thin the cuſtom | | 3 
copy dee 7 By two ſuſ- 
ah ah #f oy $$, S. P. per Curiam. Cro. Eliz. 373. 8. P. adjudged, Salk. 188. pl. To and 6 _ 
A greſss, 1 bo. reed. (d) And after the death of the tenant for life the lord may grant the ſame again 
diſtre , der dne grant for life was not any interruption of the cuſtom. Leon. 56. per Cur, 


Yor, J. 3 A 80. 
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1 A 
4 Co, 29. b. 30, where grants have been made by copy for life, a grant d 
855, Fl. ante viduitate is good, for that is a leſs eſtate than during the | 
„ widow's life, but not vice berſd. | | | | 
Co. Copyh. If a copyhold be granted to three, habend. ſucceſſiv?, they are 
2 jointenants, unlefs by (a) ſpecial cuſtom the word /ucceſſeve makes | 
been ruled the eſtate ſeveral. . : | 


in Chancery, that if a copyhold is granted to three ſucceſſive, and there is no cuſtom proved, that the firſt # 
taker had power of diſpoſing of the whole, nor that the Art taker paid the purchaſe- money, it all 
not go to the executor of the firſt taker, but ihall go in ſucceſſion. 4 Vern. 264. | 


Roll. Abr. If there be a cuſtom that copyholds may be granted for three | 
511. lives, a copy may be granted to three for the lives of two, 


within the cuſtom; for there is not any inconvenience to the 
Jord, though it be for the life of another; for there ſhall not 
be any occupancy thereof, but the lord ſhall have it, if the 
tenant pur auer vie die, hving cęſtui que wies ; and this is not n 
2 greater eſtate than for three lives, which 1s leſs than the euſtom Wl b 
warrants, | MW 
Salk, 189. So, if the cuſtom: of a manor be, that the lands are demiſableM 2 
ey | by copy to two or three perſons for their lives, and the lie r 
martle and 5 \ 7 * C 5 
Penhallow, Of the furvivor, habendum fucceſſive ficut nominantur in charta, & 
ahudged. no aliter, paying a heriot on the death of every tenant dying * 
& Mod. 03. ſeiſed, a grant to A. and his aſſigns for the lives of B. and (% 
Ld. Raym. 7 4 A „ | 
434. S. C. and of the faid A., is good within the cuſtom ; for there can f 
be no occupznt againſt the lord, neither will he be prejudica „ 
by the tenant's becoming a bankrupt, for the aſſignees have ud he 
other right or intereſt than the bankrupt, and the lord is entitle f. 
to his heriot on the death of the tenant, notwithſtanding tid * 
| aſlignment. 3 - oi = .. 
Moor, 67. If by the cuſtom a copyhold may be granted for three lie . 
90 r, FO and it is granted to one (5) for his life, remainder to nos WT 
cuſtom it is man as he ſhall marry, and to the firſt ſon of his body; vol . 
demifable ia theſe remainders are void, but the eſtate for his own lite i «i 
tee, or for 00d; ; | Wil, 
lite, ſclum- 8 2 
modo ea capienti extra manus domini ; yet a ſurrender may be to the uſe of one for life, remainder in ta B 
remainder in fee. Cro. Elis. 373. adjudged; though it was objected, the taking ought to be ind F 
but the particular cfiate and remainders make but one eſtate, yy n 
' WF 
Withor 
| : | 7 | . a 162. 
(G) OESurrenders, Preſentments, and Admittance ul ,.. 
Aud herein, *oh 
| | IgE . 
1. Of the Neceſſity of a Surrender, and where the Copfhaaſg « 
0 ſhall be fail to be im before Admittance. If 
Co. Lit: 57. orb cannot regularly (e) transfer their eſtat * l 
5 3 „ C otherwiſe than by ſurrender; the reafon whereof is, becaul 0 n 
( Theugh they have only an eſtate at will, which is determined when 1 mal . 
2 cop take upon them to grant it over; for that is z plain declarat N 
as NN of their intention to hold the lands no longer 3. therefore 1 80 
deed, yet be render to the lord is neceſſary, who is to grant another * ſeiſeq 


t us 1 will; and this he is now com | | Sad 46 5 | g lf 
g tlic | uſe the ſurrender 1 de, ſ F ellable (a) to do to him, to whoſe that hath a [218 
8 ; 5 * s made, ſeeing the tenant hath a ſettled eſtate right only 1 
N Alle s — 3 bd . ” - „ oy 1: WY 
5 * eee the land, which his heir ſhall inherit whether the n il. 
y are lord will or not. = may, 1 
makes t e ene that 3s adm 2 oY 
4 EO _ that is admitted tenant de facto. Co. Lit. 59. 4 Co. 25. S. P. adjudged ee 7 8 p | 4. 
I many Jac. tot. S. P. dubitatur.— But he cannot releaſe to one that cuſts him by wien A be 0 
t the firk Z gains no cuſtomary eſtate, upon which the releaſe of the cuftomary right may Kt > 6 22 14. 
„ i all B ws 0. 2 eee a leaſe will not enure by way of eſtoppel againſt the eee ll 
| elf. Releaſe in fee to one who was admitted for years, will not enlarge his ſtate; for n 7 1 
7 f . | for ro ir 1. 
f the = . a copy hold without ſurrender and eee by the 98 Os: c — 4 +05 
L Rabel copy _ ſurrenders upon condition, he may after releaſe the condition by. deed, Cro. Jac. 36 1861 
3 ((s) An action on the caſe will not lie againſt the lord if he refuſe to admit. C10. Jar. 368. 2 B 5 : 7 
of two, 37. But the court of King's Bench will compel him b d: i : Be g n by 
; Rep. 434. though not the heir. Id R ape g 1 by mandamus to admit a ſurrendetee, 2 Term al 
& the | alin an : « 197. elief in this caſe, it was formerly thought, could be had Ws 
„ if the f N lands cannot be (4) exchanged by deed, but there (b) Co, Co- . | 1 
18 n ; N e a ſurrender and admittance thereupon: but (c) if there PYÞ. 7 98 1 
: cuſtom] Bits joint copyholcers, and one of them releaſe to the other, © Oy "In 
"oe " 2 good without (d) any ſurrender or admittance, for the firſt (1) Thatmiy 1 
lemi * 6 3 was of them, or either of them, and their ability to <2PYeyance 12648 
the 1 releale was from the firſt conveyance and admittance. Wt BE 1 
arta, V1 copyholder's intereſt, for the cuſtom of paſſi 5 a Will pats the l 
ws 33 paſſing by ſurrender is for his benefit i -al Wh. 
int dying Hat. bz. Winch, 67. Jones, 41. 8. C. F OY 2 Mm ONS LI 1 
þ : Fl 
. and C. Th ; TA 
; Oug 7 7 . 08 
there cull fee gh regularly copyhold eftates can only ve transferred by 4 Co. 22. b. Wl 
ay ay efore admittance, and take the profits ; for perhaps os. 1 wi 
is entitle {.. r ate: be a court holden in a great while afterwards : alſo 4 Co. 23. b. 1 
. I 44} 
ding wü ir may (J) ſurrender to the uſe of another before admit- — Though 1 
| 9s but not to prejudice the lord of his fine. . = re aaa % 
; another. , i 2 ad mitte 28 
hree live "0 0 9527 172. adjudged.” (f) May take the profits, bring treſpaſs, maintain eject ment 1 
| * aſſiſe of mortd anceſtor before admittance. 4 Co. 22. Lane, 20. 1 And. 192. Oro, Eliz 30 8. 
0 ſuch * "Piel Leon. 188, . Term Rep. 169. gut is not complete heir, for be cannot e 
vod bon Ut — inſt 8 f 5100 Moor, 272 cont, | He hath as complete a title with 
ge! bre ain it, againſt all the world, but the lord. 2 Term Re 8. 1 ated 
Own deviſeg to th he p #7 x f l L 5 | p. 198. ft a copy hold be 
wh = ON _ bis non- aumittance is evidence of his election to take by deſcent, and not by the 
amainder n But, if upo ; a | 
to be inv:64 , pon proclamation the heir does not come in to be Lev. 63. per 


ad! i . . 
nitted, the lord, without any particular cuſtom, ' may. ſeiſe ( upon a 


(g) quougue the heir come in to be admitted. Fen 2 
2) But, , 


With | : 

: ey: cannot ſeiſe the copybold as forfeited. Lev. 63. per Cur. [See ace. 3 lem Rep. 
ttances quaaſene, 1 ſuch caſe he makes an abjoute ſeiſure, he cannot ſupport it afterwards as a leiſure 
CR TO cuſtom to ſeiſe as forteired, for not claiming to be admitted, doth not bind the heir, 
r. e fea, non compos, or in priſon, at the time. 8 Co. 100. Cro. Ja. 226. Godb. 265. — 
nds nne ge comes and offers to be admitted, the lord cannot ſeiſe guorſgue ; for the 
hs, one . only til ſomebody comes to be admitted; and joint-tenants being ſeiſed per my et per 

them ſupplies the whole tenure to the lord, Roe v. Hutton, 2 Wilf i62. ] 


ty 2 N of a manor be, that the wife of every copyholder Hob. 187. 

. " have her free-bench dum caſtia & ſola vixerit, after © Jae. 

a of the huſband, the law. caſts the eſtate upon the wite, by 
dat the ſhall have the eſtate. before any admittance, and may 178. i; 


| mak 
by i © a leaſe for a year, as another copyholder may. 1 _ 19 
3 OIL r. 502. 
80 TT 


if th TRE 
life? the cuſtom of a manor be quod ff aliguis vir habet uxorem Moor, 271. 


d i ; 
8 fee ſecundum conſuetudinem manerii of cuſtomary lands, 23 
FT "3A2 a 
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Sodb. 46. If a man ſurrender a copyhold to the uſe of his will, by which 
2199: [See 


1 Term 


£ Will. 13. 


* 1 


724 | f Copyhold. 


tex opinion that he ſhall hold ad terminum vite ſue oft mortem uxoris per legem 


of che books. Angliæ, and a copyhold tenement deſcend to a feme covert, and 
the. huſband enter, but before admittance his wife die, yet he 
ſhall be tenant by the curteſy; for though the lord before admit- 
tance ſhall claim no duty as fealty, homage, relief, rent, Cc., 
yet his delay ſhall not prejudice a third perſon. 
Cro. Jag. he deviſes it to his wife for life, and that after his death, his 
Holder v. Wife or her executors ſhall fell the land; or if the deviſe be, that 
Preſton, ſhe ſhall chooſe two attornies, and make ſale of the land ac- 
8.5. 400. cording to the beſt advantage; by theſe deviſes the wife hath but 
82 a bare authority, and there needs no ſurrender to make the ſale; 
for upon the nomination of the vendee he ſhall be in by the will 
of the deviſor. ; 2 5 
Holdfaſt v. [The title to a copyhold relates back from the time of admit- 
Clapham, tance to the ſurrender againſt all perſons but the lord: and there- 
Rep. oo. fore the ſurrenderee may recover in ejectment againſt the ſurren- 
3 „ däeror ona demiſe laid between the times of ſurrender and admit- 
Greene, tance. Before admittance, however, the ſurrenderee can maintain 
Cro. Flix. n0 poſſeſſory action; for, before that, the eſtate is not out of the 
349. Davy | : 5 
v. Beard. furrenderor ; but he holds it as truſtee for the ſurrenderee. 
ſham, 9 Mod. 75. And gu. Whether he can maintain an ejectment againſt the lord br a ſtranger ? 


Roe v. So, in the caſe of a deviſe of a copyhold, nothing veſts in the 
Hicks, deviſee or ſurrenderee, or in the lord before admittance ; for, un- 
til then, the eſtate is in the ſurrenderor; and therefore, if a ſur- 


renderee be attainted of felony and executed before admittance, \| 


no forfeiture can accrue to the lord. ] | 


2. Where the Want of a Surrender will be ſupplied in Equity. 


{By ſpecial Although copyholds, by the ſtrict rule of the common lau, 


cuſtom a 
deviſe of a 


may take the following inſtances. 
effect with- 


out ſurrender. lit. Rep. 26. arguend, cites Wrot's cafe, P. 35 Eliz. C. B.] 


2 Chan. 1. In favour of purchaſers; as if A. contracts with B. for the | 


Bs 1 purchaſe of a copyhold eſtate, and pays the purchaſe- money, and 


122. (a) So, B. agrees to ſurrender the premiſes at the next court, but (a) dies 


if he haa before the next court, or any ſurrender made, equity will ſuppl 


refuſed ; for the want of a ſurrender (6). 
if a man . , 
covenants to ſurrender, equity will compel him to a ſpecifick performance, and by decree, not only bind 
the pecſon, but likewiſe the lands. Abr. Eq. 122. [ (6) It will alſo ſupply againſt the aſhiyoes 
and creditors of the party, if he becomes bankrupt, Taylor v. Wheeler, 2 Vern. 565. 


Abr. Eg. 2. In favour of creditors; as where a man deviſes copyhold 

5 04 8 of lands for the payment of his debts, this ſhall be good without 28 
itted in ſe. 

veral caſes. ſurrender. 


Abr.Eq.123, But, if a man ſeiſed of freehold and copyhold land, deniſe 
uad Stck. (e) both for the payment of debts and legacies, without pom 
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can only be conveyed by ſurrender, yet in equity, this rule te. 
copyhold Ceives a relaxation, and the want of a ſurrender will be ſupplied in 
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dering the copyhold to the uſe of his will, and the frechold: is 4ecreed, - 


; f . . , c) Where a 
RY ſufficient for payment of the debts ; equity will not ſupply the (<) Viheren 
hos want of a ſurrender, and lay the legacies on the freehold, and all bis reat 
. the debts on the copyhold, as is done when there are ſimple con- and perſonal 
. tract creditors, and bond or judgment creditors, and perſonal — 2 
ö aſſets not ſufficient to pay both; nor will equity ſupply the want his debts, 
Ig of a ſurrender for the fake of legatees, eſpecially if they be Lord Chan- 
"TR ſtrangers, as they were in this caſe, | 223 | 
that ſupply the want of a ſurrender as to his copyholds, becauſe it did not ſufficiently appear to have been his 
intention to charge thoſe, | Abr. Eq. 124. [But where a general deviſe of real eſtate was preceded by 
ac- a direction to pay debts; and the teſtator left no real eftate, but his copyholds, Lord Hardwicke ordered 
y p 
but a defective ſurrender of the copyhold to be ſupplied in favour of the creditors. Tudor v. Anſon, 
ale; 2 Vez. 582. By the law of courts of equity, as now received, the want of a ſurrender will be ſupplied 


1 5 in favour of creditors, ſo far only as may appear neceſſary for the payment of debts; and, conſequently, 
wii } while any frechold eſtate remains applicable to that purpoſe, the want of the ſyrrender of the copyhold 
hall not be ſupplied, notwithſtanding the expreſs intention of the teſtator to charge the copyhold rateably 


mit- vith, or in preference to the frechold. Drake v. Robinſon, 1 P. Wms. 443. Haſle wood v. Pope, 
; 3ÞP, Wms. 322. Mallabar v. Mallabar, Ca. tem. Talb. 78. Hellier v. Tarrant, id. 3d edit. 188. 

here- | note, Coombes v. Gibſon, 1 Br. Ch. Rep. 273. Lindopp v. Eberall, 3 Br. Ch. Rep. 188. Bixby v. 

rrett- } Eley, 2 Br. Ch. Rep. 325-] That equity will not in fayour of a wife ſupply the want of a ſur- 

dmit- render for payment of debts, when the heir at law would be diſinherited thereby. Abr, Eq. 124. 

ntan | : FEA | 5 5 . 

of the 3- Equity will ſupply the want of a ſurrender in favour (a) of Vern. 232, 


younger children againſt an heir at law; but if the caſe be ſo *udged; 


; . d th 
er? circumſtanced, that by that means the younger children would Ra — 
2 be in a better condition (5) than the heir at law, equity will not ſeveral pre- 
in the interpoſe cedents of 
Jr, un- r © ; | | the kinds. 
ſur⸗ 2 Vern. 163. x Salk. 187. 1 Atk. 387. 8. P. [(a) So, in favour of a wife. 1 Vez. 228. 2 Ves. 
925 164. And this, though her intereſt be limited, and it cannot be extended to the deviſees over. Mar- 
tance; \ ton v. Gowan, 3 Br. Ch. Rep. 170. (5) But it is not material whether the heir be totally difinberired by 
bir father, ſo that he hath ſome proviſion. Hawkins v. Leigh, 1 Atk. 387. Chapman v. Gibſon, 
3 Br, Ch, Rep. 170. Pyke v. White, id. 286. Nor is it material (aithough formerly doubted, as in 
Roſs v. Roſs, 1 Eq. Caſ. Abr. 124.), whether the younger children are otherwiſe provided for, or not. 
' uity. Kettle v. Townſhend, 1 Salk. 187. Carter v. Carter, Moſ. 370. Cook v. Arnham, 3 P. Wms. 283. 
9 and Ca, temp. Talb. 3 5. S. C. Tudor v. Anſon, 2 Vez. 582. Pyke v. White, abi ſupr. So, wit 
eſpeCt to the wife, Briſcoe v. Cartwright, Gilb. Eq. Rep. 121. Smith v. Baker, 1 Atk. 386. But 
jon law, if the heir at law be not a child of the teſtator, &c · although wholly unprovided for, the defect ſhall be 
rule te- lupplied in favour of the wife. Chapman v. Gibſon, 3 Br. Ch. Rep. 170. — lf only part of the copy- 
jed in holds deviſed be ſurrendered, equity will ſupply the defect in favour of a younger child as to the refidugg 
pplie may if it be manifeſtly the intention of the teſtator that they ſhould paſs. Banks v. Denſhaw, 3 Atk. 536, 
4 3 95 are words in the will reſtrictive of the deviſe to the part ſurrendered. Barker v. Barker, 
(ited ibid. | _— | 
4 As where a man deviſed his copyhold, being of the nature of 2Vern. 26s, 
B. for the mgh-engliſh, to his eldeſt ſon, and deviſed houſes to his Cooper — 
oney, n joungeſt ; which houſes were ſoon afterwards burnt down, and .;.. 
at (a) die i ever entered upon by the heir in borough-enghſh; as this caſe (e) Such 
ill ſupp!y vas circumſtanced, the court would not ſupply the want of —_— oo 
* Utrender in favour of the (c) eldeſt ſon, | the ſame 
not only bind | favour that a younger child is againſt an heir at common law. 2 Vern, 263. 
x the aſhiyo® | | 


Nor will equity ſupply the want of a ſurrender in favour alk. 187. 
1  z grandchild, much leis in favour of any other collateral re- pl. 6. de- 

z copypben Wh lation, | | 2 2 
= * . 4 92 
ithout any at's, that the want of a ſurrender ſhould be ſupplied in favour of a grandſon, it depending on the ſame 
v of nature and reaſon; but reverſed in the Houſe of Lords. Preced. Chan. 475. S8. C. cited, and 
Wir and practice now according to the judgment of reverſal, ¶ Sec acc. 2 Ves. 582. 3 Ack. 508, 

1 161.J Contra, 1 P. Wms. 61. | | 
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Abr. Eq · Allo, in caſe of a natural daughter, the court of Chancery re: 

423. Fur fuſed to ſupply the want of a ſurrender; for though the father 

ſaker and i - | . . 

Robinſon, might have great affection for ſuch child, and might by the 

Oilb. Ea. law of nature be obliged to provide for it, yet ſuch a one was 

Rep. 139. not to be conſidered as a child in law, nor will ſuch affection 

| raiſe an uſe at law for ſuch child; for in a civil ſociety, where 
the ſolemnities of marriage are eſtabliſhed, it would be abſurd 
in the courts to allow privileges to children not born within thoſe 

| rules. 

Preced. 4. If copyhold lands are in mortgage, the (a) mortgagor may 

er 322+ deviſe the equity of redemption without any ſurrender, for he 

cure n has no eſtate in them whereof he can make any ſurrender. 

both fides. (a) Ceſtui que truſt of a copyhold eſtate, having an equitable intereſt only, may deviſe it 

without ſurrender. Greenhill v. Greenhill, 2 Vern. 680. King v. King, 3 P. Wms. 358. [Macey 

v. Shurmer, 1 Atk. 390. Tuffnell v. Page, 2 Atk. 37. and Barnard. Ch. Rep. 9. Car v. Elliſon, 

3 Atk. 73. Allen v. Poulton, 1 Vez. 121. Macnamara v. Jones, 1 Br. Ch. Rep. 481.] 

Vide title 5. In cafe of a deviſe to a charitable uſe, the courts of equity 

9 ſupply the want of a ſurrender, and go upon the word appoint in 
the ſtatute of charitable uſes. 

2 Co. 17. 6. In caſe of neceſſity, as where the king, or lord of a manor } 

4 07 5 grants the fee-ſimple of the copyhold eſtate to one in fee, there | 

"1, the copyholders cannot convey, becauſe the alienee hath no court 


TT in which he can make ſurrenders, &:.; but left this ſhould tun 
to the prejudice of the copyholders, Chancery ſupplies the defect, 
and makes good the alienation. | | | 

3. What Perſons may ſurrender. 
Leon. 95. All perſons who may make grants, or convey their eſtates, } 


Poph. 39. 78 n a 
Vie head of NAY by ſurrender paſs copyhold lands: if an infant ſurrenders | 


Tafantss Copyhold lands, he may at his full age diſagree, and enter there- | 
upon; for this is not a conveyance of equal ſolemnity with | 
feoffment, which works a diſcontinuance, and which notwithe 
{ſtanding the infant, may avoid at his full age. 


ro. Eliz. A feme covert may ſurrender lands (5), being ſolely examined 
700 And by the ſteward; and if there be a cuſtom for her to be examined 
this, it before two tenants out of the manor, it is good, | 


ſeemeth, without any particular cuſtom. 1 Hf. Bl. 344. A cuſtom for a feme covert to ſurrendet | 
6“ her lands without the aſſent of her huſband, is bad.” This was the point which the court of Com- ö 
mon Pleas profefied to determine in the caſe of Stevens v. Tyrrell, 2 Wilſ. 1. But the caſe ſeems i | 
warrant no more than an opinion, that a ſurrender by a feme covert, in which the huſhand neither Jan | | 
nor aſſents, cannot be good. And even this opinion is conſiderably ſhaken by the reaſoning of Lord If | 


Loughborough, C. J. in the cafe of Compton v. Collinſong 1 H. Bl. 342-3. The point, in the ca 7 = ;. 
Compton v. Collinſ-n, was, whether a married woman living apart from her huſband, under articles af Iter 
ſ-paration, by which he covenanted that ſhe ſhould enjoy to her own uſe all ſuch eſtates as ſhould coe eompe 
to ber during the coverture, and that he would join in all neceſſary conveyances, and in ſurrendering wa Af 
copyholds to ſuch uſes as ſhe ſhould appoint ; could ſurrender the copy holds without the huſband join. ; 
ing, and without a ſpecial cuſtom for that purpoſe ? And the court was of opinion that ſhe could; 6 to give 
that the wife is tenant of the copyhold, and not the huſband; that the eſtate can be forfeited or ſure the lo: 


rendered only by her acts, not by his; that the authority which he acquires by his marital rights to a „ 
and control her acts, was, by bis covenant in the preſent inſtance, annulled, or at leaſt, ſuſpended; hoe | 
Ke 88 then no impediment to the validity of an act paſſed in the court of the manor, berwern en 
aud the lorg, } ; | 
Co. Fit If there are two jointenants, and one of them ſurrenders 5 
S, Abt, moiety to the uſe of his laſt will, and dies before the Jurrenly 
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is preſented, having made his will, this is a ſeverance of the 501. 8. C. 


jointure, for being preſented it relates to the time of the firſt 


ſurrender. 


A copyholder ſurrenders to the uſe of another, who befare ad- velv. 144. 
mittance ſurrenders to another who is admitted; no intereſt is Brownl. 
hereby veſted in him; for the firſt ſurrenderee had (a) nothing in (3% 3 
him to give over, and the admittance of the ſecond ſurrenderee te 
did not amount to an admittance of the firſt. | S8. P. 

(a) But an 


heir before admittance may ſurrender to another, becauſe he hath a legal eſtate and intereſt in bim 
4 Co.22. b. Cro. Ja. 36. ; AT 


If there be baron and feme copyholders, to them and the Roll. Abr. 
heirs of the baron, and the baron die, the heir may ſurrender 50 


his reverſion into the hands of two tenants of the manor (who 0s _ 
by cuſtom have power to take ſurrenders) before admittance, Yelv. 14. 


and (ö) during the life of the feme; and this is a good ſurrender ; and Brown. 
for the reverſion was caſt upon him by deſcent, before auy ad- 143+ Toe 


; [ So, during 
mittance. thelifeofa 


. widow w 

is admitted to her free-bench, the heir may incur a forfeiture of his eſtate by being attainted = aa 
1 Leon. I.] (5) If there be tenant for life of a copyhold, the remainder in fee, he in remainder may 
lurrender his eſtate, if there be no particular cuſtom to the contrary, 3 Leon. 239. 4 Leon. 9. 
Tenant for life, remainder for life to another, he in remainder enters upon tenant for life, and ſurren- 
ders; nothing paſſes, for he is a diſſeiſor, and hath no cuſtomary eſtate in him which can paſs by ſur- 
render. Mod. 199. 2 Mod. 32. 2 Danv. Abr. 199. pl. 8. 205. pl. 5. [A ſurrender by an heir 
apparent in the lifetime of his anceſtor, whom he ſurvives, will not eſtop his heit from claiming agalaſt 
the ſurrenderee. 3 Term Rep. 365+] 5 


4 What Perſons may accept ſuch Surrenders, and make Ad- 
| mittance, 


A copyholder may ſurrender to a diſſeiſor, abator, intruder, Moor, 236. 
tenant at ſufferance, or any others that have defeaſible titles, and Os. Lit. 


their admittance will be good, and ſhall (c) bind him who hath 1 3 45 


night, for that ſuch particular tenants are compellable to do, and Owen, 27. 
t was no more than the rightful lord muſt have done. | 8 

| Op. 71. 
Moor, 112. 3 Leon. 239. 4 Leon. 9. 2 Roll. Rep. 18 t. Roll. Abr. 503. 4 Co. 240. . Vent. 
360. (c) A. was tenant for life of a copyhold, the remainder to B. for lite; and B. ſurrendered to 
tie uſe of the difleiſor of the manor at deminus inde, &c. 2 Mod. 287. dubitatur, Whether the right 
of B, was extinct, becauſe A. continuing always in poſſeſſion, the diſſeiſor had gained no reverſion in 
ws copyhold tenement, and by conſequence was not capable of taking a ſurrender thereof to his own uſe, 
llt was adjudged in the Common Pleas, that the ſurrender was void, and that judgment afterwards 
ifirmed-by the court of King's Bench. Sir Thomas Jones, 153+ and 2 Show. x56. 1 Ventr, 3524 
Kin, 28. Freem. 245. S. C. but no deciſion.] | | 


If leſſee for life, years, or at will, a guardian &., accept a Co. Lit. 
urrender, and their intereſt determine, the next lord ſhall be 59: b. 
(ompelled to admit. . = —m_ 

A ſurrender to the ſteward, to the uſe of the ſteward, is good, Cro. Eliz, 
o give the ſteward an intereſt, for the ſurrender is in truth to 717 


be lord, and not to the ſteward, 


5. What Words or Acts amount to a Surrender. 


4) Any words ſpoken in court, expreſſing the copyholder's in- () Jones, 
on of ſurrendering, and that he deſigus not to hold it any 4, nch, 
| þ longer, 


* 
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728 Copphold. 

(a) Hutt. 65. longer, will amount to a ſurrender; as (a) if he ſays, that he is 
ny Lord weary of his copyhold, and requeſts his lord to take it again, this 
that ihe? is a (6) ſufficient ſurrender, 


word ſurrend. is vocabulum artis, and therefore where a ſurrender is requifite, no other words will ſupply 
the want of it; as the words, give, grant, or the like, Co. Copyh. 102. But Q, | 


„ ad as 


Roll, Abr. But to ſay that he renounces his copyhold is no ſurrender, he. 
= 4s cauſe he limits it to nobody; ſo if he ſays, that he is content to 

ſiurrender, yet it is no ſurrender, for that only expreſſes his in- 

clination to do it, not that he actually doth it. 

1 Leon. 191. A., lord of a manor whereof. B. was copyholder in fee, pre- 
3.04.99. tended that his copyholder had forfeited, and thereupon entered | 
(c) Nee: into communication with him about it, and it was agreed, that 
the commu- B. ſhould pay 5/. to the lord; and that in conſideration thereof 
mop ae af C. ſhould enjoy the ſaid cuſtomary lands (except a wood) for his | 
to hate been life, and alſo of A's wife, durante viduitate, and that C. ſhould | 
in court; have election, whether he would have thoſe lands aſſured to him 
—_— by copy or by bill, and he choſe by bill, which was accordingly | 
any words done; the court held this a good ſurrender for life only, and that 
ſpoken out the lord had the wood diſcharged of the cuſtomary intereſt, the | 


eee (e) communication amounting to a ſurrender. | ad 


will amount 
to a ſurrender ? 


3 Bolts do. Copyholder in fee comes into court, and there accepts a copy Wl tat 


hephard to himſelf for life, then to his wife for life, then to his ſon 
and Adams, 


Roll, Abr. for life; this is tantamount to a ſurrender to theſe uſes; but he 


Sol. S. C. hath his old reverſion in him; for there is no ground to make 3 | 
_ „ 4 ſurrender of that by conſtruCtion, becauſe he hath made no di- ren 
aid, . . 

was no ſux- Poſition of it. 1 To 
render, for that a copyhold cannot be ſurrendered by a ſurrender in law, but only by actual ſurrender, by 


But in other places in Roll., as Roll. Rep. 265., Roll. Abr. 171, 172. the S. C., it is a if | 
Bulft., holden to be a ſurrender, and the reverſion fill in the copyholder. | 


Raym. 402. If A. being ſeiſed in fee of a copyhold manor, grants certain the 


djudged, | i 4 
. 6a ; cuſtomary lands, parcel thereof, to B., habend. to B., C., and D., doe 


upon a writ for their lives ſucceſſively, as they are named in the grant, at hi 
of error. the will of the lord, according to the cuſtom of the manor, and adm 
n B. is admitted; and within the manor there is a cuſtom, that rene 
may be ex. the firſt perſon in ſuch copy named may ſurrender all the lands, If 
ringuiſhed and thereby determine and deſtroy the title and eftate of the E cou 
. 5 other perſons therein named; and 4. and B. covenant to levy 4 noth 
() If the fine of the manor, and of the cuſtomary lands, by name, to tber dm 
copyholder uſe of a ſtranger in fee, and the fine is levied accordingly, Jet d . 
e oh , this does not amount to a ſurrender within. the cuſtom, ſo as 10 dot gu 


feoftment of bar the eſtate of B. and C.; for the cuſtom extends only to ti 


: Tu . copyhold eſtate, and that cannot (4) paſs by the (e) fine. Fe 
1s thereby extinct. Godb. 11. Vile feſ, letter (K). 8 

8 > | | | It 

6. What Acts amount to an Admittance. etiate 

3Bulft. 219. Any thing that expreſſes the lord's conſent to a current ; Cordy 

amounts to an admittance ; for if his conſent to take the fury Powe 


x 


geree as his tenant appears, it does not ſeem material whether 


4 
CS 


be done by a dominus concefſit & admiſſus eff, or by other acts f 


his which amount to as much. ; | D = | 
Therefore if a copyholder ſurrenders to the uſe of another, Rall. Abr. 
ly and after the lord, having notice thereof, accepts the rent from 505: Freſ. 
the ſurtenderee, this by implication and conſtruction of law Wach 
amounts to an expreſs admittance. _ | Net : This 
be· . cale is dif- 
t to ferently reported in ſeveral books ; in 3 Bulſt. 215. 247. S. C. acceptance of rent from the hands of the 
1 tenants, into whoſe hands the ſurrender was made, doth not amount to an admittance of ceſtui gue uſe, 
$ We for the lord may take the rent of them, without deſigning any thing thereby to a third perſon ; but had 
it been ſhewn that the lord had accepted the rent as of his copyholder, then it had been a good ade 
pre- mittance. Cro. Jac. 403. S. C. reports it, that acceptance of rent of ceſtui gue uſe is no admittance 3 
d but by Godb. 268. S. C. that it is an admittance, the lord knowing of the turrender ; ſects if he 88 
tere cepts it as a duty generally. In Bridg. 49. 52. S. C. it does not appear the lord had notice of the ſus- 
| that render when he accepted the rent. Vide 2 Sid. 61. S. P. per Twiſden arguend. admitted, and Style, 
ereof 146. S. P. per Roll. Ch. Juſt, | 1 
or tus | So, if a fine (a) be accepted of one as of a copyholder, this 3 Bult. 
4 1 amounts to an admittance. | —_ 
im * 0. k 
ding | | (a) Secùs if the ſteward had only aſſeſſed the fine, 3 Bulſt. 239. arguende. 
d that But if a copyholder in fee ſurrenders to the uſe of B. in fee, Yelv. 194, 
ſt, the and B. ſurrenders to the uſe, of C. for life, who is admitted, the 2 
admittance of C. ſhall not by implication be taken to be an ad- * _— 
mittance of B. for the admittance ought to be of a tenant cer» Nrn. 
221 tainly known by the ſteward, and entered on a roll by itſelf. NOM 
_ * | Roll. Abr. 505. Cro. Eliz, 504. cont. and 3 Bulſt. 237. S. P. dubitaturs 
make 3 | If a copyholder, according to the cuſtom of the manor, ſur- Budg. 8, 
no dil- renders into the hands of two cuſtomary tenants to the uſe of yay 9 
| S. and his heirs, and this is preſented at the next court, and .. 
; , ; P ? Poph. 127. 
ſurrender by the ſteward entered in the rolls of the court, in theſe words, 8. S. ad- 
oitigwin diz. ad hanc curiam compertum eft per bomagium, that the copy- 3 
holder ſurſum reddidit, &'c., ad uſum F. S. & heredum ſuorum, and * 
.. certain WI dhe ſteward afterwards delivers a copy thereof to J. S., yet this and after 
and D., does not amount to an admittance ; for here is no act done by ended by 


grant, at which it appears the lord hath conſented that J. S. ſhould be Pros e 


nor, and i admitted, or that he ſhould have the land according to the ſur- 
om, that render. | 


he lands, If a woman that hath right to her free bench, comes into (3) Hob. 

te of the burt, and prays to be admitted, and is (6) denied, (ſuppoſing 5 
to levy 2 nothing veſts in her before admittance, ) the law will ſupply the OY 
ie, to the] admittance. | | | | fuſes to ad. 

4 . 0 = mit, but 
* | a —_— _ and occupies the land; in an ejectment hrought by my lord, he may well plead 
uy to 08 | ATE 
Ce . Of the Conſtruction to be made when the Surrender, Preſent- 


ment, and Admittance differ. | 


if 4. ſurrenderg for life, and the admittance is in fee, the Co. cob. 
tate of the copyholder is according to the ſurrender, not ac- 110. 
Wy ing to the admittance; for the lord hath only a cuſtoma 4D ache 
e ſure" ig kewer to make admittances according to the ſurrender ; and ſo 
fa 33 he executes that power the admittange is good; but _— 
| & 
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he goes beyond that power, he aCts without a warrant, and the 


his acts are void. | 
Cs. Copyh, So, if the ſurrender be abſolute, and the admittance condi. 
310. tional, the admittance is good, and the condition void; for when 
the lord acts according to his power in one thing, but beyond it 
in another, for what he acts according to his power he hath a 
warrant ; but for what he acts beyond it he hath no warrant 
| and ſo it is void. 
4 Co. 25; If a conditional ſurrender be preſented, and the ſteward in 
Roll. Abr. entering thereof omits the condition, (a) upon ſufficient proof 


7 So, the thereof the ſurrender ſhall not be avoided, but the roll ſhall be 


miſ-entry of amended. | 

the date of 

the court ſhall not prejudice the copyholder, but he may give in evidence the truth of the matter, and 
ſhal! not be bound by the Rolls. Leon. 290. 


| Co. Copyh, If the ſurrender be to the uſe of J. S., and the lord admits 
8 75 N., this is void; and he afterwards may admit J. S. 80 if 
e admits J. S. and a ſtranger, J. S. takes all, for the ſtranger's 


admittance is void. 


i j | 
Lex Cuf- If a ſurrender be made, and there is a wrong preſentment of | 
tom. 137. this ſurrender, if the admittance is according to the ſurrender it 


8 18 5 ) good. 


403. (5) For an admittance upon a ſurrender without any preſentment at all, is good; and a void pre« | 


ſentment is as none. Co. Copyh. 105. 


8. Of the Time of making the Surrender, Preſentment, and Ad- 


mittance, and where they ſhall be effectual, though any of the 


Parties die before they are completed. 


Co. Copyh. By the general cuſtom of manors every ſurrender ought to be 
205. preſented on the next court-day after it is made; but, by the 
ſpecial cuſtom, it may be good, if done on the ſecond or third | 
court-day : the reaſon hereof is to prevent diſputes, and for the } 
ſecurity of purchaſers, who may be otherwiſe. defeated, if it were | 
admitted to have an old ſurrender trumped up, and preſented at 


Style, 275. 


| any time, 
4 Co. 29. If a copyholder in fee ſurrenders our of court, and dies before 


Cro. Jae, jt is preſented in court, yet the ſurrender being preſented after 


0 . 8. P. . * o 


Jb. adjudged. Roll, Abr. 501. 8. . 


Co. Lit. 62, So, if the cuſtomary tenants, by whoſe hands the ſurrender va 
Cro. Jae. die, yet if the ſurrender be preſented, upon good proof thereof 


© ® o - © 
2 Balt.2 14. it will be ſufficient. N 
adjudged, the cuſtom being found generally, that it muſt be preſented at the next court, without ſaying } 
by whom. 4 Co. 29. b. . | | 


4 Co. 25.2. 80, if he to whoſe uſe the ſurrender was, die before admit- 


t 2 N tance, yet his heir ſhall be admitted; for upon admittance due 
Dyer, 192. eſtate is in cui que uſe from the ſurrender, by relation. 
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. (H) Of the Operation of the Surrender in paſſing 
i= the Eſtate : And herein, 
- 1, Of the Perſons to take, and what ſhall be ſufficient Certainty 
2 in the Deſcription of them. | 
ut, URRENDERS have the ſame operation and effect in paſſing Co. Cepyh. 
5 copyhold eſtates, as grants have at common law, and muſt 97. Cre. 
in regularly be directed by the rules and maxims of the common J 3 
roof law, in the transferring thereof. 
| be if a copyholder ſurrenders to the uſe of the right heirs of J. S., Leon. 108. 
he being (a) alive, the ſurrender is void; for it cannot take effect 2 Wage 
;, and in preſent: as he would have it. | r wt the att 
his own right heirs, whether the lord ſhall not hold it till his death, Qu. and wide Co. Copyh. 97. Lit. 
5 Rep. 17, 18. If a ſurrender be made to the uſe of B. and his heirs, to the uſe of ſuch perſon as 
Imits A. ſhould name by his will; Q. Whether ſuch perſon can take? 2 Bulſt. 274. 
80 if If B., a copyholder, ſurrenders into the hands of the lord, by Poph. rag. 
ers the hands of tenants, according to the cuſtom, Qc., without _— 
= {ying to whoſe uſe the ſurrender ſhall be; and at the next court e 12 
nt of . 3. is admitted, abend. to him and his wife in tail, the remainder 2 Rull- Abe. 
der it to the right heirs of B.; the ſubſequent admittance explains the 67.8. C. 
| general ſurrender, and the wife ſhall take by the ſurrender, 
void pre though not named in the premiſes, but in the habendum only; 
though it was agreed it was otherwiſe in feoffments and grants 
at common law. | 
nd Ad- A man may ſurrender copyhold lands immediately to the uſe co. Copyhy 
7 of the of an infant in ventre /a mere; for a ſurrender is a thing executory, 9- Roll. 
and nothing veſts before admittance ; and therefore if there be a 1 19 
od perſon to take at the time of the admittance, it is ſufficient, and Vids Nen, 
by the | not like a grant at common law, which putting the eſtate out of 637 · cn. 
or third | ihe grantor, muſt be void, if there be nobody to take. | 
for the | A copyhold is granted to the father and his ſon, he having but cro. Jac. 
f it were one lon, this grant is good, for the apparent certainty of it; Je, Co. 
ented 2 but if the father hath (5) ſeveral ſons, or if a ſurrender be to the ES 
| ule of a man's couſin or friend, or to the uſe of J. S. or J. N., whether 
es before al theſe ſurrenders are void for incertainty, 3 
ted aftet be belped by any averment. [() That a ſurrender of a copyhold to uſes is not to be conſtrued with the 
lame ſtrictneſs as a common law conveyance, was expreſsly determined by two judges againſt Holt, C.J. 
in the caſe of Fiſher v. Wigg, 1 P. Wms. 14. 1 Ld. Raym. 622. 2 Vez. 257- ; but ſee Idle v. Cooke, 
F. Wms. 70, The diſtinction, however, hath been recognized in later caſes. Rigden v. Valliere, 
er. 257. Goodtitle v. Stokes, 1 Will. 341+] | | 
ender wa 5 
f there%% If a ſurrender be made to the lord, without expreſſing any uſe, Co. Copyh, 
| it all be to the uſe of the lord; for it cannot be imagined that 95 Þ_ . 
hout fay'% | 


ie ſurrender was made to no end or purpoſe whatſoever, 


2. What ſhall be ſaid to paſs by the Surrender. 
In this likewiſe the ſame rules obtain as in the expoſition of 


0 el; for a man may, with the ſame certainty in a ſurrender, 
cleribe whatever he intends to paſs, as he may in any other 


A man 


732 


Dyer, 251. 
(a) A tur- 
render of a 
houſe cum 
Pertinentiis 
will paſs 
only the 
houſe, 


a Co. 21. b. 
Rall. Abr. 
3828. 


1 Roll. Rep. 
109. 138. 
253. 

Co. Copyh. 
57. 


Brownl. 
127. Noy, 
152. ad- 
judged. 


Cro. Jac. 
376. Symp- 
ſon and 
Southern, 
adj udged. 
Bulſt. 272, 
273. S. C. 
Roll. Rep. 


4) The 
ſurrender 
was to the 
uſc of a 
ranger for 
ever, and 


the lord ad- 
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50 29+ b. | 


mitted the ſurrenderee, babend. to him and his heirs, and what eſtates he had, Godb. 137. dubitats's 


$ Keb · 347. 


Copphold, 

A man ſeiſed of copyhold lands, deviſed part thereof to hid 
wife for life, the remainder to his brother and his heirs; and 
afterwards, in the preſence of three perſons of the court, ſaid to 
them, I have made my will as I will have it, and here I ſurren- 
der all my copyhold lands _— hands accordingly ; in this 
caſe only thoſe mentioned in his will ſhall paſs; for he had 
refpeCt to that in making his ſurrender, and he ſaid, he ſurten- 
dered all his copyhold lands accordingly ; which ſhewed his in- 


tent was to paſs thoſe lands that were deviſed by the will only, | 
A. covenants with B. to aſſure him all his copyhold lands, and 
after he ſurrenders divers parcels by name, and ſome by abuttals | 


and boundings ; at the next court the ſurrender is preſented and 
enrolled, but with this addition, by the name of all his copyhold 


land; there no more ſhall paſs than what was (a) named in the 


ſurrender. | 


orchards, yards, and not the lands; for copyhold and freehold, as to this, muſt be conftrued alike, 
Cro, Jac. 526. adjudged. Kitchen, 81, Co, Copyh. 93. | 


3. What Eſtate or Intereſt paſſes by the Surrender, 


A copyholder having a fee-ſimple, according to the cuſtom of | 
the manor, may make what diſpoſition of it he pleaſes, and may | 


ſurrender it abſolutely, or for any limited time. 


But ſuch diſpoſition is not to receive the ſame favourable inter. 
pretation that wills and deviſes do at common law; for a man | 


may as well order a ſurrender in his life-time, according to the 
rules of law, as he a. any deed to paſs a freehold eſtate, 
Therefore, if a copyholder in fee ſurrenders to the uſe of 4, 


and B., and the longer liver of them; and that for want of iſſue } 
of A. the lands ſhall remain to the youngeſt ſon of J. J, 


in this caſe A. has but an eſtate for life, for an eſtate- tail in 
copyliold lands ſhall not paſs by N er 
So, if a copyholder ſurrenders, ( 


after his death, than a tenant in fee can convey his lands, habend. 


after his death; for then he ſhould leave a particular eſtate in 


himſelf, which is (c) againſt the rules of law. 


109. 137-253. S. C. adjudged. Godb. 264. S. C. adjudged, that a ſurrender can no more cm, 
mence at a day to come, than a livery. (5) So, if he ſurrenders poſt mortem ſuam in manus domini of | 
wſum, Ec. 4 Leon. 8. Cro. Elis. 29. Roll. ep . 254» Bulſt. 274. Godb. 451. (ce) For di 

vide Roll. Abr. 828. | | 


If the limitation of the uſe be (d) general, then ceftui qui 17 


taketh but an eſtate for life; for copyhold eſtates, as à neceſſaſ 


conſequence upon the cuſtom, ſhall be directed by the rules « 


law, unleſs within the manor there be a ſpecial cuſtom to the 
contrary z as that hi & ſuis, or ſbi & aſſignatic, or ſuch IK} 
words, ſhall create a fee. | | 


If A. be tenant for life, the remainder to B. in fee of cori. 


hold lands, and B. ſurrender to the uſe of A, for his lifes Ve 


) habend. a tempore martis of the | 
copyholder, to the uſe of another and his heirs, this is merely 
void; for a copyholder in fee can no more ſurrender, habens. | 


Copyhold,. | | 214 


his | mainder to C. this ſhall enure as an immediate ſettlement upon S. C. ad. 
C., and not by way of remainder ; for though it is void as to A., Judged. 
and his eſtate is not increaſed thereby, yet being in the nature of 

2 limitation of an uſe, the intereſt veſts in C. immediately. 


4. Of the Power and Authority of the Lord and Steward, and 
therein of the Difference of their Acts. 


Every lord of a copyhold manor hath, as (a) incident to ſuch (a) If there 


mining the (c) controverſies of his (d) tenants, accepting their EY 


ſeveral ma- 
ſurrenders, Oc. nors, and 


2» | | » there are ſe. 
renal copyholders belonging to the ſeveral manors, though there is but one court held for them, yet 


they are guafi ſeveral and diſtinct courts Cro. Car. 3466. Jones, 342. 8. C. (3) Not by action on the 
caſe, but by ſubpæ na in Chancery, Cro. Jac. 368. 2 Bulſt. 336. (c) A copyholder ſurrenders to the 
uſe of A. in truſt, that he ſhall hold the land until he hath levied a certain ſum of money, and that 
afterwards he ſhall ſurrender to the uſe of B.; the money is levied; A. refuſes to ſurrender; B. ex- 
hibits a bill to the lord of the manor againſt A., who, upon hearing the cauſe, decrees againſt A. that 
he ſhall ſurrender 3 A. refuſes ; the lord may ſeiſe, and admit B., for he is chancellor in his own court. 
1 Leon. 2. (d) But not where he is a party intereſted himſelf. Salk. 18 5, 186. 


1 4 ; The lord himſelf may make admittances or grants at any place 4 Co. 26. b. 
d May 1 e) out of the manor, for he is not confined any more than any ©*: 0 
| ether perſon, from granting an eſtate at will when he pleaſes. 3 Rod 
e im | copyholder cannot furrender to the lord into the hands of tenants, &c. out of court, without a particular 
Fa Mall cuſtom. Co, Lit. 59. | 
| to the o o | = ; 8 
5 But it being only cuſtom which enables the ſteward to make 4 Co. 26. b. 
* 1 * ” 
fe of 4, ſuch admitrances or grants, that which he doth he muſt do (/) upon (7) But 4 
. of iſſue WI the manor, (g) unleſs there be a cuſtom to keep a court out of the eis there 
7. 8.7 manor. are diverſi 
| | _—_— 
Kail in | of opinions. 
- Y Co. Copyh. and 4 Co. 26, 27. Roll. Abr. 627. The ſteward cannot make any grants or admittances 
a a court held off the manor. By Cro. Eliz. 103. If the lord grants the freehold of the copyhold lands, 
ti; of the | the grantee may hold a court where he will to make admittances and grants. By Co. Copyh, 121. 
meren! Leon. 289. Roll. Abr. 508. The ſteward may make admittances at a court holden off the manor. By 
8 m 1 Cro, Ja. 526, Surrenders to the ſteward out of court, adjudged good; and by 1 Salk. 184. a ſteward 
r, | ef a manor, with power to male a deputy, makes F. his deputy : B., by writing under his hand and 
5 babend. leal, makes C. his deputy to take a ſurrender of G. C. takes the ſurrender out of court, and well, 
ate i La. Raym. 658. S. C. Com. 84, 85. S. C. 12 Mod. 466. 8. C. There is as much reaſon that the 
Ee feward ſhould take ſurrenders out of the manor as the lord 3 per Cur. (g] As if a lord being ſeiſed of 
Wo or three manors, hath, time out of mind, within one of his manors, kept courts for all his ſaid 
b more coll Kanors, &c, Co. Lit. 58. Cro. Car. 367. 
anus demi | | | WE | 
(e) Fe A ſteward retained by parol is a good ſteward to (+) all intents. 4 Co. zo. b. 


and purpoſes, either to take ſurrenders or make admittances upon Cre. Jac. 


tui qui 16 zoluntary grants; but if the retainer be (i) general, the lord Gab. f 
A o_ may diſcharge him at pleaſure. | Leon. 225. 
he 


: _ (5) Things 

m to the neceſſity done by a ſteward, though he acts by a counterfeit authority, or one that is voidable, ate 
0 4, Pod; 28 admittances upon deſcent or ſurrender ; for if in ſhew and appearance he is ſteward, it is 
: dent, for he acts only as cuſtom's inſtrument. Co. Copyh. 124. But voluntary grants by ſuch a 
3 are not good 3 ſo, if a lord commands his ſteward not to grant ſuck lands by copy, and he doth, 
ger, ſo, if in his grants he diminiſhes the ancient rents and ſervices. Co, Copyh. 125. — Alſo, 
_ 5 Who has no manner of pretence or colour for keeping courts, aſſumes the ſteward's place, what- 
- 25 doth will be void, eſpeclally if a precept be not given to the bailiff of the manor to give him 

ng. Co, Copyh. 125, 126. (i) But a general retaiger by patent is for life. 4 Co. 30. | 


A ſteward 


manor, a court, which he is (5) compellable to hold for deter- i n honour 
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734 | Copyhold, 


Co. Copyh. ' A ſteward cannot de communi jure make an under-ſtewarg; 
129. unleſs he have power by his patent, or be an infant, that hath 
(a) The the office by (a) deſcent, or a perſon of that quality, that it will 


grant of a be a diſgrace to him to hold the courts; as if he be an earl, &. 
ewardſhip | 
to an infant in reverſion, cæercend. per ſe wel per ſufficient. deputat. ſuum, held good. Co. Car, 856. 


Cro. Eliz. A lord of a manor makes a ſteward ad exeguerd. per fe vel 
48. ſufficient. deputat, fuum, who makes A. his deputy h4c vice to take 


5 „ a ſurrender of baron and feme, to the uſe of the baron and feme 


ported. for their lives, remainder over in fee, & uiterius ad faciend. & ex- 
(5) A <opy- eguend. quantum in me eſt; it was holden, that the deputation (6) % 


EINE hac vice was good, and that, by force of the words & ulterius, 
the ſteward Tc, the lord was to grant the copyhold to the baron and feme | 
ofamm for life, with remainder over, notwithſtanding the conditional J 
Mien to ſurrender to the deputy, | | 

one to receive a ſurrender from him there; and it was holdep a good ſurrender. 4 Leon. 111... 
If one cannot come into court to ſurrender in perſon, the lord may appoint a ſpecial ſteward to go to } 


him and take the ſurrender. Leon. 36. | 


(1) Of Fines payable by Copyholders : And herein, 


1. Where a Fine ſhall be ſaid to be due, and by whom, and to | 
whom payable. 


Tf) It is ** may be due by cuſtom on every change (c) of the te⸗ 
—_— nant, whether by act of God or the party, and on every | 
a foe. Change of the lord, by act of God (d) only. 


out any ſpe- 
cial * me Doug]. 729. But Lord C. B. Gilbert queſtions whether it be due without a particular | 
cuſtom, upon the alteration of the lord by death, Gilb. Ten. 275. The executor of a copy holder) 
for a long term of years, is compellable to be admitted, and to pay a fine. Earl of Bath v. Abne), | 
x Burr. 260. The great point of this cafe was, whether the fine became due on change of the tenant, } 
or on change of the gſtate only.] Co. Lit. 59. b. Roll. Abr. 562. (4) For a cuſtom to have a fine on ; 
the change of the lord of the manor, by alienation or demiſe, is againſt law; for by this means the 

tenant might be oppreſſed by a multitude of fines: Co. Lit. 59. b. 2 | 


Duke of [Where by the cuſtom of a manor, general fines are due n 


OY the death of the laſt admitting lord; huſband, tenant for life } 
x Str. 654, under a marriage-ſettlement, is entitled to a fine upon the death 


Fort, 47. of his wife, the laſt admitting lady.) ö 
Roll. Abr. If a copyholder in fee ſurrenders to the uſe of one for life, and . 
505. 9 Co-. tenant for life dies, he may enter without any new admittance, 


uh, 3 or paying any fine, for he has his old eſtate in him. 


Roll. Abr. If a copyholder in fee ſurrenders to the uſe of one for liſe, 


$25- 4g. the remainder to another for life, remainder to another in fee, U 
465. Ero. this but (e) one fine is due, for the particular eſtates and remain $ 


Eliz. 504+ ders are but one eſtate. | 

S. C. 3 Lev. 2 ri 
308. S. P. adjudged. [(e) In Ventr. 260. it is reſolved, that the lord may aſſeſs one fine for the " | 
ticular eſtate, and another for the remainder. And in the ſame cafe, 1 Mod. 120. Holt, C. |. _ C 
« If a fine be aſſeſſed for the whole eſtate, there is an end of the buſineſs ; but if a fine be allelſed on 


« for a particular eſtate, the lord ought to have another.“ f 1 
| their] 


3 Leon. 9. Tenant for life, and he in remainder join in a grant of "nll 


copyhold, but one fine is due; for if a ſurrender be made, al 


Copyhold, 


after a recovery be had by plaint, in nature of a writ of entry in 


4 the poſt, for the better afſurance, c., but one fine is due. 
* Tenant in (a) dower, or by the curteſy, of copyhold lands Co. Copyts, 
will | | | IG tt: 
A where the cuſtom allows of fuch eſtates, ſhall pay a fine. 1 54, 55. 
; of a widow's eſtate, it is ſaid to be reſolved and agreed in Lex Cuſtomar, 1 55. , that no 0 3 
886. 9. of this; for though the eſtate be adjudged in the woman, yet that is no argument ſhe ſhall pay no 
fine ; for the eſtate is in the heir by deſcent, and yet he ſhall pay a fine. ge 
vel | 
take If there be a cuſtom for a copyholder's lands to be extended, Co. Copytuy/ 
feme the extendor, upon his admittance, ſhall pay a fine. 154, 155. 
ex- If there are two jointenants of copyhold lands, and one dies, Co. Copyts 
þ) pro | the ſurvivor ſhall have all without admittance or paying a fine, 138. 
erius, [But tenants in common fhall be ſeverally admitted, and pay 1 P. Wms. 
feme ſeyeral fines, | 21. 114. 
tional 3 5 Ha | 1 Raym. 631. 
8 The lord is entitled to a fine from the aſſignees of a bankrupt; Drury v. 


| to avoid which, it was recommended by Lord Hardawicke to ex- Mann, 
bod | cept copyholds out of the deed of aſſignment, that when a pur- 1 Alle. 95. 


chaſer thould be found, the commiſſioners might aſſign to him in 
the firſt inſtance, Þ | 


Tein, = 2. At what Time and Place payable. | 
and to | No fine is due, either upon a (3) deſcent or ſurrender, (e) till Roll. Abr. 


zamittance, for that is the cauſe of the fine; and therefore, if 305. 
} „the tenant deny to pay, it is a forfeiture. 


the toa : , Hob. 135. 
Co. Copyh. 160. 2 Wilſ. 401. (5) And therefore if the heir waves the poſſeſſion, and refuſes to 
n every de admitted, ſhe ſhall pay no fine. Sid. 58. If the heir, as he may, ſurrenders before admittance, 


7. Whether the lord be obliged to admit the ſurrenderee before the heir has paid his fine? and if he 
does, what cemedy the lord has ' afterwards for fuch fine? Vide 4 Co. 22. b. 23. b. Leon. 174. 
(e) In ſome manors no fine is due upon the admiſſion of the heir, 3 Term Rep. 162. A fortiori, 
dot upon a mere eovenant by the copyholder to ſurrender, though ſuch covenant be preſented by the 
homage, Rex v. Lord of the Manor of Hendon, 2 Term Rep. 484.] (4) If the fine be uncertain, the te- 
nant is not bound to pay it preſently, becauſe he could not tell what it would be; but he muſt pay it in 
tonvenient time, elſe the lord may appoint a day for him to pay it in; but a fine certain he muſt pay 
preſently upon admittance, 4 Co. 28. a. 13 Co. 2. Co. Copyh. 160.—But by Cro. Eliz. 779. 
Moor, 622., when a fine is certain, the heir ought to tender it upon his prayer to be admitted. 


1 particular | 
copyholder) 


the tenants } 
ve a fine oft J 
s means ils | 


> due on 


- for life Þ Although the admittance of tenant for life, is an admittance of 4 co. 22. 
he death m m remainder to veſt the eſtate in him; yet the lord, where Mod. 120. 


dy cuſtom he is entitled to a fine from ſuch remainder man, ſhall 
not have it before the death of tenant for life, for then the 


« life, and | : 
| remainder man becomes his tenant. 


ittance, | 
Immtanee | [As the lord may afleſs a fine out of the manor, ſo alſo may he Yarley v. 
- for li Eake it payable out of the manor. ] — 
in fee; bj | 


1d remain: 3. Of the Certainty and Reafonablenefs of the Fine. 
| ng (e) uncertain muſt be (/) reaſonable, and (g) their reaſon- Co: Lt. 
ne fot wer F : eneſs ſhalt be diſcuffed (>) by the juſtices, (i) upon the true 2 8 
. 4. J dcumſtances of the caſe, for (#) if the fine is unreaſonable, the inſtances of 
. copyholder is not bound to pay it. : | uncertain 
| A | nes ſhall 

of their Nerd. the cuſtom for fines certain. - Godb. 26 5+ For there are ſcarce any copyholds on the rolls 
nt te, 1 Fa, * t does not appear, that ſometimes more, and ſometimes leſs has been paid. Lit. Rep. 2 52. 
mad) 


alk, 3%» () What hall be adjudged a reaſonable fine or not, vide 13 C0. 3- Roll, Rep, 75, 
| Cros 
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Cro. Car. 196. Cro. Jac. 671. And where lords ſhall be reſtrained in equity from demanding arbitraty | 


and unreaſonable fines, 2 Chan. Rep. 134. 2 Vern. 367. Abr. Eq. 120. [A bill in equity cannot be 
brought by a fingle copyholder to be relieved againſt an exceſſive fine, in regard the fine infiſted on to be 
exceſſive, ought to be tried by a jury. But Lord Chancellor King admitted, that a bill might lie in 
order to ſettle a general fine to be paid by all the copyhold tenants of a manor, to prevent a multiplicity 
of ſuits, Cowper v. Clerk, 3 P. Wms. 156.] (g) The lord is not bound to aver or ſhew that the 
fine aſſeſſed is reaſonable ; but it is on the copyholder's part to ſhew from the circumſtances of the 
eaſe, that it is unreaſonable. Hob. 135. (+) For this wide Roll. Abr. 123. 2 Roll. Abr. 578. 
(i) Appearing upon demurrer, or upon evidence to a jury, upon confeſſion or proof of the yearly 
value of the land. 4 Co. 279. [The court and jurors ſhall be judges of the fine without ſuit 


in CREW 1 Moor, 623. But the modern practice is to roſort to equity. Dougl. 726-7.] {(&) 4 Co. 
27 · b. I» . | | ; ü 
13 Co. 3. Two years value for a fine for an admittance upon a ſurrender, 


Lide 2Bulſt. Has adjudged to be unreaſonable; but in caſes where copyholds 


h . | s 
3 are only for life, and come into the lord's hands, there the in- 


at this day tereſt paſſes from the lord, and ſo arbitrio domini ret eſtimari 


—_—— debet ; but in caſe of a ſurrender he is only an inſtrument. 
bibo years value upon an admittance on an alienation, Per Cur. 2 Wilſ. 401. And two years im- 
proved value, without any deduction, for the land-tax, is now fixed as the ſum aſſeſſable for an arbitrary 


fine, Grant ve Aſtle, Dougl. 727+] | | 


A cuſtom to pay on admittance fantam denariorum ſummam, 


Carth. 1 Zo 

adjudged quantam terre vel tenementa valebant tempore talis admiſſions, & non 
—_— amplius, is a good and reaſonable cuſtom, although objected, that 
and Titus. the value of land is uncertain, and it would be in the power of 


2Show-507- the tenant to make the fine of a very low value, by not cultivat- | 


pl. 471. 


Skin, 247 ing the land. 


pl. 2. Comb. 43. 3 Lev. 255. 3 Mod. 132. S. C. [That the fine was to be according to the in⸗ 


proved value was ruled by Lord Hardwicke, C. J. at niſ prius. Halton v. Haſſel, 2 Str. 1042] 


4 Co. 28. a. 
Hubard and 


— both; for the fine for one may be reaſonable, and for another 
779. unreaſonable; and if ſuch a copyholder ſurrenders to the uſe of 
N 522. another, and he is admitted zenend, per antiqua ſervitia, the fine 
ſolved by mult be ſeverally aſſeſſed. | | | 


the name of Dalton and Hammond. See acc. Dougl. 722. 


[4 Remedy for the Fine. 


1Lutw. 597. 
Cliff, 244. 

3 Lev. 261. 
Whitfield v. 
Hunt, 
Dougl. 727. 


him. And it will lie at the ſuit of the lord's executor. | 
General indebitatus aſſumpſit will alſo lie. But in afſiump/it for | 


n. Grant v. : 

Aſtle, id. two years value of the eſtate, becauſe he cannot recover a lets} 

731. a. {ſum than that laid in the declaration, | 
If the action be for ſeveral fines, the declaration may ſtate ge. 


1 ** ee A1 
| nerally, that the defendant was indebted to the plaintiff in ſuck 


a ſum, (viz. the amount of all the fines due,) for reaſonable 


fines due and payable to him, But if, in ſuch caſe, any coum 
ſtate ore fine, although the others ſtate ſeveral, and there a. 
entire damages, and judgment for the plaintiff, it is exxor. Ardl 


Where a copyholder hath ſeveral parcels of land by ſeveral | 
tenures, the lord ought to affeſs and demand his fine ſeverally for | 


If a copyholder refuſe payment of a fine, debt lies again! 


the recovery of an arbitrable fine, the plaintiff muſt. prove that 
the ſum ſtated in his count to have been aſſeſſed, amounts 9] 


r 


Wider hat 


If 4 c 
arg of 
! Tones 
jo 41 
Whew 


Var, 


- Copyhold. =_ 
And aſſumpſit will lie for a fine aſſeſſed on the admiſſion of an Ewehn v. 


” infant, as it ſeemed to Yates, J., whilft be is an infant; but ny ng 
in certainly after he comes of age, and continues to enjoy the 171 
12 eſtate. | | | 
the | | ; 
78. | 5 5 1 6 
ar (C) Of the Extinguiſhment of the Copyhold: And 
; Co. | herein, 
der 1. Where the whole Copyhold ſhall be extinguiſhed or ſuſ- 
olds | pended, | | 
. JF a copyholder in fee (a) accepts a leaſe for years of the 2 Co. 26. b. 
_ } (5) fame land from the lord, this determines his copyhold 9 
ecates. | 5 
L 184. and 
10 1 wide 2 Leon. 72. Lev. 70. Latch. 213. Cro. Jac. 84. 3 Bulſt. 81. Brownl. 32. 5 ag 31. 
bitrary Þ (a) So, if the lord leaſes the copyhold to another, and the copyholder accepts an aſſi nment from the 
| leflee, his copyhold is extint, 2 Co. 17. Leon. 170. And. 191. Goulſ. 34. Roll. Abr. 5 10. 8. C. 
(6) But if he takes a leaſe for years of the manor, that is only a ſuſpenſion of his copyhold during the 
many term. Per Cro. Jac. 84. Sav. 70. But per Cro. Eliz. 7. Moor, 18 5. it is extinguiſhed. But 
| the leſſee may re=grant the copyhold again to whom he pleaſes. 4 Co. 31. b. If the copyholder joins 
g = wich his lord in a feoffment of the manor, his copyhold is thereby extindt. Godb. 11. 
|, that 15 5 
ver of If a copyholder accepts to hold of his lord by bill under the And. 199. 
lttvat- lord's hand, this determines his copyhold : ſo, if he accepts an Latch. 213. 
eltate for life by parol, if livery be made; otherwiſe, not; for 
o the in- «ſe nothing but an eſtate at will paſſes, which cannot merge an 
1 ſtate at will. N EI 
= if a copyholder releaſe to his lord, this extinguiſheth the copy- Hut. 8r, 
ww WT old: fo, if the lord fell the freehold of the inheritance of the eb. Seb. 
ally "6 cpyhold to another, and then the copyholder (c) releaſe to the Go. ti... 
_ purchaſer, this extinguiſheth the copyhold intereſt. 21. (e) For 
e vic though a re- 
che fine lale cannot in its own nature paſs away a poſſeſſion, yet it may amount to a ſignification of the gx 
mind to hold the land no longer; and the rule is, that any thing amounting to a determination o 
the copyholder's will to hold no longer, extinguiſheth his copyhold. Vide the authorities ſupra, a 
If A. is tenant in tail of a copyhold, and it is found, that by Carter, 6. 
de cuſtom it cannot be barred but by ſeizure of the lord, for 22» 23+ 1 
110 lrfeiture, & non alitèr nec alio modo, and A. accepts a feoffment 8 
8 28⁴ of his copyhold lands; the copyhold is ſuſpended but not de- judged. _ 
oped, quoad his ifſue : but if A. afterwards levies a fine of the 1 
umb ft for and, though the copyhold intereſt cannot paſs, yet it may be Ni right of 
rove tht WW berred and extinguiſhed by the fine. his wife, 
mou nts to lets lands by 


* Kenture for years, this doth not deſtroy the cuſtom as to the feme ; for, after the death of her huſband, 
over 4 TY mij demile it by copy again. Cro. Elia. 459.———A copyholder intermarries with the feme ſeigno- 

| * this is no extinguiſhment, but only a ſuſpenſion. Sav. 66. Co. Copyh. 172. — So, if the copy- 
y ſtate ge- Her hath the manor in execution. Co. Copyh. 172. 


iff in ſuc ; | a 

eat f If 2 copyholder bargains and ſells his copyhold to the leſſee for Hut. 65. 

af ov WW" of the manor, his copyholu is thereby extinguiſhed. g 
chere . re 41. S. C. adjudged ; for, that in reſpect of the lord his eſtate may be determined by any act 


tvs it to be the will of the tenant to hold no longer by copy, 


Vo, J. 3B The 


o_—_ 2 2 2 — = — 
XC IRR = ha 12 — 22 = 
za, 


EE Eee ee ee ne 
3 — 5 VS PO SN: II PE EE TD __ ä 


— — 


— — 


= - 
—. — FIRST 2 
—— 


— 


— FLEE; 


* R - l 1 X — f DTS. tt yy nn mg nm St = > oe 5 — — 
3 EEE Ee I nt EE ans in 2 ERECT ASE — Ee in EI — r ¹iäund pt. ſMmY——— 22 
r / et SS A * r — = IEA. SS 7 Get dn nn EEE IN 
—— ot EIS IRIS T5 3 ESE: PR UBS EEE aa le ee EEE SDS tau er ESSE HEE od Da IS — ox gr mtna is 
= r S ———ßc————— RC DE Cc a ES Een EE Se rad 2 


LD. 


. —.— 


— — 
— — 
— — —— — — 
— — —— 2 - 


— ws 
— 
SL 


— 
— 


N 
= T3 


Te 


. — 
© 0 
8 — 
2 < 3. — 


—— 
* 
— —— 


Copphold. 

If a copyhold is in the hand of a ſubject, who after becomes 
king, the copyhold is extinct; for it is below the majaſty of 
a king to perform ſuch ſervile ſervices yet after his deceaſe, 
the next that hath right ſhall be admitted, and the tenure re- 
vived, 

The ſeverance of the freehold, and inheritance of the land 
88 b. holden by copy of the manor, does not (a) 1 or de- 
103-252. termine the copyhold eſtate; for the cuſtom hath eſtabliſhed his 
zLeon.208.] eſtate, ſo that the lord cannot ouſt him ſo long as he pays and 


—_ performs his cuſtoms and ſervices. 
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2 Sid, 82. 


2 Co. 17. 


cannot after alien otherwiſe than by decree in Chancery; by which it is ſaid; the intereſt in the land is | 


not bound, but the perſon only. 4 Co. 25. a. Cro. Eliz. 252, 
4.Co. 26. b. If a lord of a manor, having (4) many ancient copyholds in 
mg. a town, grants the inheritance of all thoſe copyholds to another, 
El. ac, ab the grantee may keep a court for the cuſtomary tenants, and 


443- By accept ſurrenders, and make admittances and grants ; for though | 
whichlaſt it is not a manor in law for want of freeholders, yet as to the | 
ap copyhold tenants, the grantee hath ſuch a manor that he may | 
had copy- Keep Courts. | 

holds in | 


other places. (5) Diverſity where the inheritance of many, and whereof one ſingle copybold only is | 


granted. 4 Co. 27. a. 


2. Where Part only, or what is incident to it, ſhall be ex- | 


tinguiſhed. 
Lay. 66. 


172. copyhold, yet the way remains. | 

8 co. 63. If the king is ſeiſed of a manor, parcel of the duchy, in which 
28 * 1. by the cuſtom copyholders may take fire-wood, Ws, growing 
judged. upon their copyholds, to be ſpent in their houſes, and for fences, | 


Brownl. 
231. S. C. 
adjudged, 
becauſe the 


_ 1 makes a voluntary grant of a copyhold for life, according to the 
cepted re- Cuſtom of the manor; this grantee ſhall have the eſtovers; for 


mained par- the eſtate. of the copyholder is not derived out of the eſtate of g 
the lord, for he is but an inſtrument to make the grant; but by! 
otherwiſe, if the cuſtom of the manor it is eſtabliſhed and made firm to the} 


cel of the 
manor z 


the leaſe had grantee £ . 
been for life. 


E Co. 63. : 


So, if copyholders for life, according to the cuſtom, have uſed} 
reſolved per 


Our to have common in the waſte of the lord, or eſtovers in ” 
Moor, $12. Woods, or other profit apprender in any parcel of the _ 1 
S. C. and the lord aliens his waſtes or woods, c. to another in een 
. and after grants a copyhold meſſuage, &c, for life, ſuch os 
(By a grant ſhall have common, eſtovers, &c,, notwithſtanding the _— k 
of a manor for the title of the copyholder is paramount, and the cultom 


* . : - & 2 1 * ; 
per + unites the common, &c., which are but as acceſſories or * 


If a copyholder hath had time out of mind, Sc. a way over | 
Co. Copyh. another's copyhold, and he purchaſcs the inheritance of his own } 


Sc., and by leaſe under the duchy ſeal he demiſes the manor, | 
exceptis omnibus boſcis, ſubbeſcis, arboribus, & maerem., Oc. for 
twenty-one years, and after grants the reverſion & premiſa fel 
leaſe being except. to J. S. and his heirs; and after the aſſignee of the leſlec | 
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= ſo long as the meſſuage, &c., being the principal, is maintained the waſtes, 
of | by the cuſtom, | ; the waſtes 
ſe, | * 7 | are ſevered 
1 from the manor, though the copyho'dex continues to have a right of common thereon by immemorial 
re- cuſtom. And after a grant of the ſoil of thoſe waſtes to truſtees for the uſe of the copyholders in free 
bocage, the lands, when incloſed, will be freehold, and not copyhold. Revell v. Johnſon, 2 Term 
and Rep. 415-] | | 
de- If by cuſtom all the copyholders for life have common in the co. Jac. 
his (2) waſte of the lord, and the lord grants and confirms to one of 3555 0 
and them and his heirs, all his copyhold meſſuage and land cum per- Humber, 
tinentiic, he ſhall not have common; for by the cuſtom, that was adjudged. 
and is annexed to his cuſtornary eſtate, which being deſtroyed by his 2 88 
own act in making it a freehold, his common is deſtroyed alſo, Ny, 236. 
; and cannot continue without (5) ſpecial words. Butt. 2. 
ther, 120. 2 Brownl. 209. 8. C. adjudged ; though the lord granted the meſſuage, &c. and all common 
| thereto appertaining, for the common appertained to the cuſtomary eſtate, which is determined. Cro. 
and Jac. 253. cited. (a) Otherwiſe if they have common in the ſoil of a ſtranger. 2 Sid. 84. per Glin. 
ough = fob. 190, (5) Yiz. All commons before uſed. Bulſt. a. Vide 2 Vern. 250. where it was decreed, 
o the tlat the copyholder ſhould enjoy the common before, though it was extin at law. : 
> may | [Where a copyholder claims common in the waſtes of a manor, 1 Salk. 366. 
properly and ſtrictly belongs to his eſtate, and if he enfran- 2 Holt, 
| only is chile his copyhold, in that cafe his common is loſt : but where 1+ 
e claims it out of the manor, it belongs to the land, and not to 
MF tic cltate, and if he enfranchiſe the eſtate, the common con- 
be cx- nucs.] 
| 2 
yy onet | (L) Of Forfeiture : And herein, 
us 0" BY i. Of Forfeiture for Non-attendance at Court, and not doing 
u which : 5 TOs . 
rowing | IF a copyholder, being (c) duly ſummoned, refuſes to appear Roll. Abr, 
- fences, | in court, it is a (d) forfeiture of his copyhold ; for unleſs the y_ () By 
manor, WM ©pyfiolders attend, there can be no court holden. onions, 170 0 
of for r warrant within the pariſh is ſufficient ; but now by the better opinion, a general notice is not ſuffi- 
2 ee, but there muſt be a perſonal ſummons to make a forfeiture. Mo. 350. 3 Bulſt. 80. 268. Cro, 
emiſſa fe Liz. zog. Noy, 68. (d) The forfeiture is a determination of the will, and the eſtate is immediately 
he leſſee n de lord, as his reverſion, and he may grant it to another before ſeifure. Lev, 26. adjudged. 
to the Jones, 249. —— Where there may be relief in equity againſt a forfeiture. Vide Abr. Eq» 121. Chan- 
3 for f og Skin 142, pl. 13. Preced. Chan. 574 to 586. 2 Vern. 537. 64. 
vers; 101 ä | 
eſtate of} „Bat if a copyholder is in debt, and is afraid to be arreſted, or co. Copyh. 
; but e bankrupt and keeps his houſe, it is a good (e) excuſe for his 159 22 
rea to the f Ot coming. | or a great office. Co, Copyh. 1 59 
| Allo, if the lord comes to the copyholder, and requires him to Roll. Abr. 
have uſed] ds (5) ſervices, and the copyholder anſwers, if they are due he 2 Roll, 
ors in bi * do them, but it ſhall be tried at law firſt, whether they are , Bog. 3. 
5 _ ne by law ; this is no forieiture, being no wilful refuſal. 268. 4 Co. 
8 | ; | 21. b. 
her in . (f) For the non-performance of ſervices the lord may either diſtrain or ſeiſe the land. Noy, 133. 
ch gray ; PL.” . A 
renner x 8o, if the copyholder ſays, if it be a court he will appear at it; Ste, 24r. 
he cuſton Hit not, he will not; this is no forfeiture, | ae, Wo 
incidents te about the court, but that is only uſed as a ſhift, then it ſeems a forfeiture, ib; ; and vide 


p. 104., that continual cefattit at court amour ts tq a wilful refuſal, 


long 
| 3B 2 = It 


Dyer, 2111 If the jury or homage refuſe to preſent the articles according 
556. Wige to their oath, this is a forfeiture of the copyholds. "Mk 


it is neceſſary that the cauſe of forfeiture ſhould be found by the homage, vide Godb. 47. Palm. 417, 
Latch. 227. 2 Vent. 38. [It is holden by Lord Coke, that a preſentment is neceſſary to make a for. 
feiture in thoſe caſes, where the lord cannot be preſumed to have notice of himſelf, as if the tenant 


commit felony. But it is faid, per Cur. alibi, that preſentment is not of neceſſity, but only for the 


Jord's better inſtruction, and he may take notice himſelf, if he will. And indeed the reaſon given by 


Coke is of no cogency, wiz. that becauſe the lord cannot by intendment have notice of them himſelf, that | 
therefore he ſhall have no advantage of them without preſentment ; for if he can take notice of them, 


why ſhould he not, fince preſentment is not that which gives title, but only lets him know what he hath 
a title to. 
purſued, Gilb. Ten. 231.] 


2. Of Forfeiture for Non- payment of Rent. 


Roll. Abr. 
. his lord, and the lord come upon the land and demand his rent 


payment at at the day, and the copyholder being preſent (a) refuſe to pay | 


the day is no it, this is a forfeiture. 
forfeiture 


without a refuſal to pay. Moor, 622. Lit. Rep. 268. [And rote, that for non-payment of rent, 
fines, &c. where a value may be ſet on them, and a compenſation made the lord for any laches in point 


of time, &c. equity will relieve. Vide Prec. Chan. 568, 569. 


Co. Copyh. 
(50 But this 


caſe does not the lord to forbear tell he be provided, that this is a forfeiture; 
ſeem to be and that (c) if the lord makes a continual demand upon the 
land, and the copyholder is not there, this is a forfeiture z but if ; 


law; it is 
contradif. 1 . 
ed by a ſo. he demand once, and nobody is there, this is no forfeiture. 


lemn reſolution ; for his deſigning to pay, fignifies the continuance of his will, and cannot any w] 
amount to a wilful refuſal, Roll. Abr. 506. Moor, 623. Latch. 122. Cro. Eliz. 505. But if he ap- } 
points him to pay it at a day after, at a certain place within the manor, and he neglects, this is a for- 
(c) This likewiſe ſeems not to be law, being 
only a denial at law, which cannot amount to a wilful refuſal; for which wide Hob. 135. Noy, 38. 


feiture. Latch, 122. cited. N. Dyer, 211. in margin. 
Latch. 14. 122. Roll. Abr. 506. Cro. Eliz. 350. 505. 


Lit. Rep. 
268, 


being wilful. 
1 Roll. Abr. 


09. Co. . . 
. ful whether it be reaſonable; or whether it be due or not; or 


Ent, 647» «o +, 
| there were no expreſs refuſal ; or, though there were ſuch, it it 
be paid within the limited time.] | | 

3+ Forfeiture in the Copyholder's taking upon him to diſpoſe of 

| the Copyhold, and make Leaſes, | . 
Co. Lit. If a copyholder takes upon him to convey his copyhold eltatey 
wy . to a ſtranger, it is a determination of his will, and conſequentij q 
163. 29% a forfeiture; for thereby he would introduce a tenant on his lord$ 


copyhold. | 


However, it is ſafe to get ſuch things preſented ; and if there be a cuſtom for it, it mukt be 


If a copyholder be to pay a certain rent yearly by his copy to 


My Lord Coke ſays, that (5) if the lord demands his rent of | 
762. the copyholder, and he ſays, that he wants money, and entreats } 


A widow had copyhold lands, and divers perſons came for} 
the rent, whom ſhe put off with delays; at laſt comes a young 
gentleman and demands it; ſhe anſwered, that ſhe did not know | 
him, but if he would dance before her, if ſhe liked his dancing 
ſhe ſhould pay him: this denial was adjudged no forfeiture, not 


[The non-payment of a reaſonable fine, upon demand, is 3 
507. 3 Lev. cauſe of forfeiture. Sechs, if it be unreaſonable; or it be doubt- ; 


without his admittance, and alſo deſtroy the evidence of its being 
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But if a man makes a (a) charter of feoffment of | his copyhold co. Lit. 


417, eſtate, or a leaſe for life, but makes (5) no livery, it is no for- 59. a. 

. fciture, becauſe nothing paſſes till then. | | Wn A ma 

m— ſells his copyhold, it is ſaid to be a farfeiture, though the deed be not enrolled ; for this would deter 

r the Bi ill. Roll. Ab 5) That if he makes a l ive livery, it is 

vl mine an eſtate at will, Roll. Abr. 507, (5) That if he makes a letter of attorney to give livery, it is 

7 = | a forfeiture» Roll. Abr. 507. n | 

, 0 ; FI a 

them, . | | 

e hath | My Lord Coke ſays, that if tenant for life of a copyhold ſuffer Co, Copyh. 

uk de : recovery by plaint in the lord's court, as a copyholder of in- het Nr | 
heritance, this 1s a forfeiture. | 3 3 
it was otherwiſe adjudged in the caſe of Bird and Kirk, and Mod. 199, 200, 2 Mod. 32. adjudged aq 
forfeiture ; for the lord is party to it, and can take no advantage of it. 


on MM {fa copyholder makes a leaſe for years not warranted by the Moor, 284. 


cuſtom, and without the lord's licence, this is a forfeiture, but Sek. 186. 


Oy yet it is no diſſeiſin; for ſuch a leaſe is good againſt every body P's $4 239 
but the lord, | | 

of rent, | Alſo, a leaſe for years by parol to commence in futuro is a for- Cro. Elis. 

in fan Wi feiture, becauſe of the unlawful contract made to the lord's diſ- * 8050 a 
| heriſon; Moor, 392. ; Gib. Ten * 

ent of Aleaſe, that will amount to a forfeiture, ought to have a cer- Bulſt. rg, 

ntreats i tin beginning and certain end, elſe the leaſe is void, and carries | 

_— WT but an eſtate at will at moſt, which is no forfeiture, | 


but if | if a copyholder for life makes a leaſe for a year, and then Bur for this 
buten TY fakes another leaſe to the ſame perſon for another year, to com- vide Roll. 


br. 508. 
= „bone one day aſter the firſt year, and then ſurrenders his copy- * — 
oy At bad to the lord; this ſecond leaſe not being warranted by the 189. 215. 
s is a fer. cultom is a forfeiture, for the land is charged with a double in- 8 Whig 
bon. * | reſt, the one in pre/enti, and the other in futuro. 301. 408, Gild. Ten; #13; 
but if 4. makes a leaſe of his copyhold to one for a year, Cro. Jac. 
ame for WI "4 then (c) covenants that the leſſee ſhall enjoy it de anno in E 
a young eu, this is no forfeiture, being only a covenant and not a nion ee 
ot know 5 aſe, | : | | ep. but 
_—_ ; | the judg- 
dancing rn "2: given principally on another point. (c) For though theſe words by conſtruction may make 
ture, not ly © ile where the lands may be let; as in Cro. Car. 207+, Cro. Jac. 92+ ; yet it would be an injurious 
auction to make words, which only import a covenant, a leaſe, and ſo a forfeiture, 2 Keb. 267. 
4 0 ches ſeems to be law, though it has only the authority of Keb. | : 
Er 
be doubt- . . . e e : 0 9 
ot; or , Of Forfeiture in committing Waſte ; and herein of the Lord's 
uch, if it and Tenant's Intereſt in the Trees. 


a copyholder (4) erects a new (e) houſe upon the land with- Roll. abr, 
5 =: licence, it is no forfeiture; becauſe it is for the melioration 507. 


01 


(the ſtate of the lands; but then this houſe muſt be ſubject to Hub, es 


N | i Lit. Rep. 
be cuſtoms of copyhold land, and therefore if he pulls it 266. 
1 ben ? ain it 1 2 OY 4 Leon. 241. 
old eſtate = 8 s a forfeiture. n 
nequenti 1 d ploughed lands to hop ground or a piſcary, is a forfeiture. [Lit. Rep. 26778. Hetl. 8. S. C. 


his lord 4 E © opinion of Popham, that turning it into hop ground is not waſte, Gilb. Ten. 221. ] —— Whe- 

n 3 Natl Cpyholder in fee may dig for mines. Sid. 152» Q. & wide Winch, 8. Jide title Waſte." 

Fits being 5 bs „J thought the lord cannot dig for mines on the copyholder's lands, 2 Term Rep. 707+] 
Put 19:41 if he erects a mill. Latch, 123. N. Dyer, 211. Bult. 50, 51. adjudged. | 


3B 3 Waſte 
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Co.Lit, Waſte (a) voluntary or permiſſive, is a forfeiture of copyhold | 


63. f lands, unleſs there be a cuſtom to cut trees, Cc. 
(a) Volun- 


By Owen, 18., it is adjudged, that permiſſive waſte, without any fpecial cuſtom, is a forfeiture... | 
But this muſt- be underſtood of waſte in letting the houſe decay, &c. for if a ſtranger, or the copy. | 
holder's leſſee, commit waſte in cutting down trees, it is no forfeiture, for every forfeiture ought to be 
the wilful act of the copyholder, ſo as it may amount to a determination of his will. 4 Co. 37. a. Lit, | 2 
Rep. 267, 268. Roll. Abr. 508. But Moor, 49, Dalſ. 49. cont. 


t 

2 

tary waſte is a forfeiture by the common law, but negligent waſte is not, without a cuſtom. Ney, $7, {| 
2 


q 
| | | | | | 
13 Co. 68. By the common law, every copyholder may take houſe-bote, | b 
— Abr. hedge- bote, fire-bote, and plough-bote on the copyhold lands, 5 
Sodb. 172. though this power may be reſtrained by cuſtom, as that a copy. F a 
2 Brownl. holder ſhall not take it, unleſs by the aſſignment of the lord, or 5 
ein His bailiff. 14 
Cro. Eliz. : : c 
« cont. but ſaid, that a cuſtom to take, is good; but vide 2 Salk, 638. pl. 6. where the caſe in Croke I 
denied to be law. | | h 
13 Co. 68. The lord of the manor may cut down the timber trees growing 
| Leone 272. upon the copyhold lands, provided he leave (5) ſufficient for | 
Whereitis houſe-bote, Sc.: alſo, by cuſtom, wh holder of (c) in. 
treſpaſs for houfe- ote, Sc.: alto, by cuſtom, where a copyholder of (c) in fe 
cutting heritance may take the ſhrowds of trees, by cuſtom he may cut to 
trees. them down; for otherwiſe the timber may ſtand and rot, and he 
(5) A copy- . „5 WM Ce 
holder fer nobody be the better for it. | 
life alleged that his houſe was in decay, and that there was not ſufficient, &c. ; and on demurrer, it us Ne 
adjudged in B. R. that the copybolder had an intereſt in trees, that the fruit, acorns, &c. belonged to ys 
him; and judgment accordingly : but reverſed in the Houſe of Lords; for as the tenant could not cut 
down the timber, if the lord could not, it muſt rot. 2 Salk. 638, pl. 6. [I Ld. Raym. 551. Com. 
Rep. 71. 12 Mod. 378. S. C. determined by a majority of a fingle lord.] And wide 8 Co. 64, that} 00 
if a copyholder be entitled to ſhrowds of the trees by cuſtom, if the lord takes the body, an action on the of 
caſe lies againſt him. (e) But a cuſtom that every copyhold tenant may cut down trees at his will and le ; 
pleaſure, is unreaſonablc, Vide Winch. Cro. Jac. 30. Crop. Car. 239. Bulſt, 50. Noy, 2. Roll] Wl 
Abr. 560. 650. f | ; 
3 Bulſt. 281. Where a copyholder may take trees for reparation, the lop-] | 
pings and top belong to him, and though he cannot repair wih thi 
them, he may ſell to help to defray the charges. 7 
Roll, Abr. Tf a copyholder cut down trees for repairs, and employ ſome WF an 
503. and keep the reſt ready to be employed in reparations, tif for 
+" Els. is no forfeiture ; for he could not, perhaps, preciſely know what det 
Moor, 508. would G | ol an | 
S. C. adjudged, though employed five years after cut down, and after an entry for a forfeiture | ma 
2 Roll. Abr. But if a copyholder cut trees to repair his houſe, and aft 
503. Moor, do not employ them accordingly, but ſuffer them, after i Wy 
2 Car, cutting, to be rotten and periſn; this is a forfeiture. 
: \ 
5. Forfeiture by Incloſure. WM : 
| . a ce 
Lit. Rep. Incloſing copyhold lands one from another, and alſo defacing 1 
267. Chan. land- marks are forfeitures; for by theſe means the evidence o c 
Preced. 571. : , : | * . 
ff their being copyhold will be deſtroyed, = 
: - — oi ä . 1 f urts } t 
Hut. 102. But if A. is ſeiſed in fee of fitteen acres, by copy of cov e 
21 roll, and there is a cuſtom within the manor, that the lord hatl 3 
8. C. 22. had a fold-courſe within the manor for 500 ewes, in the field 1 y h 


phony. which the fifteen acres lie, from Michaelmas to Lady-day, * 
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hold WM that no copyholder might incloſe without the licence of the lord; 267. 8. C. 
M 2nd that if any incloſed without licence, then a reaſonable fine deeds 
oy, sr. ſhould be aſſeſſed by the lord, or his ſteward, if the lord would 2 | 
cure.— Wl accept thereof; and if not, that then the copyholder ſo incloſing the copy- 
e fbould be puniſhed at every court till he opened the incloſure ; holdem 
x li, and B. incloſes the fifteen acres, with an hedge and fence of — 


quickſet three feet deep and fix feet broad, and leaves four ſpaces bat he lord 
of nine feet broad in the ſaid fifteen acres; this is no forfeiture, bad another 


| 2 . dy: 
2-bote, | becauſe a prejudice only to the lord's fold-courſe ; and that which 22 
lands, WF makes a forfeiture ought to be fo to the copyhold tenement; and reſolved, 
: COP/- WF this is no incloſure, becauſe all is not incloſed; and forfeitures, GO 
Ord, ot which are odious in law, ſhall be taken ſtrictly. ing the gaps, 
| this was an incloſure againſt the cuſtom 
: in Coke 
2 6. Forfeiture for Treaſon and Felony. 
growing 5 | 
ent for If a copyholder commits treaſon or (a) felony, it is a for- Co. Copyh. 
F (c) in. feiture of his copyhold to the lord, without any particular cuſ- 150, * 
may cut | tom; otherwiſe a copyholder becoming a traitor or felon, would 120. 3 
rot, and have no puniſhment in his poſterity, . (a) If con- 
| 5 | victed of 
5 manſlaughter, and allowed his clergy, does not forfeit without a ſpecial cuſtom. Lev. 264. 25 451. 
_ ＋ | Nor tor outlawry, unlels it be for a capital crime, Lit. Rep. 234+ Hetl. 127. and wide Leon. 99% 
vid not cat f | 5 Gag 
Hos Tom þ By an attainder of treaſon or felony, of common right the (5) : Lev. 
wht . ©pybold is forfeited, (5) but not by a conviction only; but _— 
ui wilt wi | (e) by cuſtom it may be forfeited for treaſon or felony, even (c) 1 
y, 2. Rd. without a conviction. 


the lop-1 If a copyhold is granted to A. | for life, and after, according to ; Ley, 
pair wich e the cuſtom, the reverſion is granted to B. for life immediate poſt Strode and 


mortem, forigfacturam five aliam determinationem flat, prædict. A., Deniſon, 


| | | „ De 
loy ſome ol ind A. is attainted of N 1 4 by this his eſtate is determined; _—_— a 
ions, tl for being in the eye of the law but an eſtate at will, his will is of error, and 


now what determined by the attainder, for by the attainder he cannot hold the firſt 


: judgment 
an eſtate, and B. may take advantage thereof without any entry "ut 


1 for ſeiture · made by the lord. cordingly. Skin. 8, 9s 8. C. adjornatur . 


and aft . | 
after de 7: In what Caſes a Forfeiture of Part ſhall be a Forfeiture of the 
| | Whole. | | 
Where a copyhold is holden by one tenure, it is ſaid, that 4 Co. 27. a3 
2 forfeiture of any part is a forfeiture of the whole, for there is 
condition in law annexed to the whole eſtate. 3 
Therefore if ſuch a copyholder commits waſte in cutting down Roll. Abr. 
| ſingle tree, this is a (4) forfeiture of his whole copyhold ; for 72 


Iſo defaciny 
evidence % 


: * But Q. 
F court J the cutting of the tree which is to be employed in repairing For OP 
te 24 * an houſes, Sc., the whole copyhold is impaired. - committing 


| waſte in part 
4 the houſe may be a forfeiture of the whole houſe, yet it ſeems unreaſonable, that committing waſte 
dle acre, Would be a forfeiture of the whole; but vide title Waſte. | 


3B 4 Allo 


the field 11 


dh 5. 
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4 Co. 27.4 Alſo it is ſaid, that if a copyholder makes a feoffment of an 
3 acre of land, parcel of his tenement, that this is a forfeiture of 
£09. con, the whole. | | 

and that if a copyholder by licence lets for years, and the leſſee makes a feoffment, he only forfeits 
his leaſe. Hob. 179. 


Co. ay. But if a copyholder hold three ſeveral acres by three ſeveral 
9 — copies, and commits waſte in one acre, he ſhall forfeit that acre 
vel. Only; for though they are all in one hand, yet every acre is ſeve. 

rally holden, and to every acre there is a ſeveral condition in law 
tacitly annexed. | 4 
co. 28. 80 if ſuch copyholder, that holds three acres, by three ſeveral 
Rh copies, ſurrenders to the uſe of 4. and his heirs, and the lord 
admits A. tenend. per antiqua ſervitia inde prius debita & de jure 
conſueta, and after A. commits waſte in one acre, he ſhall forfeit 
that acre. only, for the zexend. continues the ſeveral tenures, 
though the parcels are now all put in one copy. | 

4 Co. 28. b. 80, if ſeveral copyholds eſcheat to the lord, and he grants them 
e. en again Zenend. per antiqua ſervitia to one, and he commits a for- 

3. C. and feiture in part, this extends not to the whole. | 


8. P. per Cur. Cro. Elis. 353» S. C. and S. P. adjudged 3 there being to each parcel a ſeveral habendum 
and reddendum. | 


8. Who ſhall be affected by a Forfeiture, or take Advantage | 
| thereof, 


Roll, Abr. If there be a tenant for life, the remainder in fee of a copy» | 


25. wm” hold, and the tenant for life commits a forſeiture, (a) this ſhall | 
508. 380, not bind the remainder-man. 


oy, 42+ vide Moor, 49. and Dalf. 49. cent. (a) But by the ſpecial cuſtom it may bind the te | 
mainder. 9 Co. 107. | . | 


9 Co: 107. But though this ſhall not affect the remainder man, yet if 
268 Abr. there be a copyholder for life, the remainder to another for lite, | 


() But if or in fee, and the firſt copyholder commits a forfeiture, he in 


2 remainder ſhall not (5) enter, but the lord ſhall hold it during the | 
copyholder 


1 life of the firſt copyholder; for copyhold eſtates are not lice 
the lord thoſe at common law, where in ſuch caſe the eſtate for life being 


make a leaſe ended, he in remainder may enter immediately. 
do com- 0 n 
mence after the end, forfeiture, or determination of the eſtate for life, and the copyholder commit a ſot- 


feiture, and the lord will not enter, the leſſee may, 2 Leon. 73. 9 Co. 10). 


Oro. Elisa. If a ſurrender be made to the uſe of A. for life, the remainder 
879. to B. in fee, and 4. ſuffer three proclamations to paſs, and 
make no claim, yet ſhall not B, forfeit his remainder, for the 
cuſtom ſhall be taken ſtrictly, | | 
Roll. Abr. If a copyholder leaſe for years by licence of the lord, and | 
8 i; ide after the leſſee make a feoffment, this ſhall forfeit (c) only his 
Palm. 384. eſtate, and not the eſtate of the copyholder. 


A Roll. Rep. 372. (c) If a copyholder make a leaſe for a year, and another leaſe in 1 4 
warranted by any cuſtom, though this ſecond leaſe be a forfeiture, yet the firſt leaſe is good, Neal. 
Abr. 508. Cro. Car. 234. 


Co. Copyh. If a copyholder tenant in tail commit a forfeiture, his iſſue 18 


135. Vide bound by it. | 
Sid. 314. 2 Sande 422. Leſſee 
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Leſſee for years ſhall take advantage of a forfeiture committed Roll. Abe. 


an ITO ; 
of by a copyholder of the manor, for he is dominus pro tempore. 509. 
If there be a lord of a manor, in which there are copyholders Brownl. 13a. 
reit. tenants of the manor, and the lord grant to a ſtranger che free- Oro. 3 
| hold of a copyhold in fee; though by this the tenement is divided _ zog. 
eral. from the manor, and not demiſable by copy again, yet the (a) So, if 
acre (a) grantee of the freehold ſhall take advantage of a (5) forfeiture page pg 
eve» committed (e) after by the copyholder, for he ought to pay his leaſe for 
| ent to the rantee. | "Fs : years of the 
la , 8 N | freehold, the 
| leſſee ſhall take advantage of a forfeiture committed after. Roll. Abr. 510. Cro. Eliz. 4992 
veral | Moor, 393. Owen, 63.-— After the leaſe made, and before the commencement of it. Moor, 393» 
lord (b) Such forfeitures as accrue by reaſon of the cuſtom, are diſcharged, but not forfeitures at common 
12 law; as waſte, &c. Moor, 393. Owen, 63. 4 Co. 24. b. 25. 2a. (c) But not of a forfeiture com- 
1 mitted before the grant; for the grant of the freehold made by the lord before entry, implies an aſſent 
orfeit that the copyholder ſhall continue his eſtate, and fo is in nature of a confirmation. Owen, 63 and wide 
ures. | Latch, 227. Palm. 416.— The copy holder commits treaſon, and the lord aliens the manor ; and after 
| N | the copyholder is attainted by act of parliament, whether the alienee ſhall take advantage of the for. 
feiture, 2 Vent. 38, 39. dubitature 8 
them ; 8 5 | | 
a for» | If a copyholder commit a forfeiture, and the lord of the ma- Cro. Jae. 
dor die before entry or ſeiſure for the forfeiture, he in reverſion 327: Bulk 
bendon or remainder ſhall not take advantage of the forfeiture committed 17. 200. 
before his time. 85 8. P. re- 
; ſolved per 
antage | Cur. The ſucceeding lord ſhall not take advantage of waſte done in the time of the preceding lord; but 


if there be lord and two coparceners copyholders, and one makes a feoffment in fee of her part, and then 
the lord makes a leaſe of the manor ;z though the leſſee can take no advantage of the Jorſeiture, yet the 
heir of the leſſor may. Palm. 446. Latch. 227. adjudged, Q, The diverfity between a feoffment and 
other forfeitures; and Q. If the leflor outlives the leaſe, whether he may take advantage of the for- 
feiture. [If there be a tranſmutatian of poſſeſſion by a feoffment or fine, it diveſts the lord's right, 
becauſe it gains a fee-ſimple to the perſon to whom it is made or levied. In that caſe, therefore, and in 
that caſe only, the ſucceeding lord may take advantage of the forfeiture, becauſe the act of forfeiture 
(eſtroys the eſtate, Doe v. Hellier, 3 Term Rep. 173.] N 


If a copyhold manor deſcends on two coparceners, and a copy- Salk. 186. 
holder commits waſte, and makes a leaſe, which are agreed to be Ry 5: _— 
torfeitures, and after one of the ſiſters dies, the ſurviving copar- weeks, ad- 
cener ſhall not take __— of the forfeiture ; for the election judged by 
to take advantage of the forteiture muſt be made by them both, lore e 

hich fter the death of one of th — 
which cannot be after the death of one of them. Blenco, cont. 


Powel ; who held alſo, that where there are two coparceners, and one will take advantage of a forfeiture, 
ind the other not, there muſt be an apportionment, Vide title Coparceners. - 


9. What Perſons ſhall be excuſed from a Forfeiture. 


There were ſeveral caſes, in which feme coverts and infant Co. Elz. 

GOpyholders, &'c. were obliged, on pain of forfciting their copy- 499. _ 
ids, to obſerve the cuſtoms of the manor. TEM 8 
As, if the huſband denied to pay rent, or do ſuit, this was 

olden a forfeiture for ever; for the lord muſt have his ſer- 

Mees. | , | | 

| So, > the huſband commits (d) waſte, and dies, this ſhall bind Roll. Abr. 
e wite, | ; 509. 

2 R 5 "AC a 384. 
cl. Rep. 372. (4) Secds, if he made a leaſe, unleſs ſhe did any thing to confirm it after his death. 


43 Ten. 228, Saverne v. Smith, Cro. Car. 7. Palmer, 383. S. C. 2 Roll. Rep. 344. 361. 372» 
God. 345. S. C. 1 Roll. Abr. 509. 8. C. See too, Hedd v. Chalener, Cro. Elis. 149. 


Alſo 
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But for this Alſo in copyhold manors, where the cuſtom is, that the heir 
* ſhall come in and be admitted, and if he doth not, proclamation 

Style, 387. ſhall be made for him to come in, and ſo on in the two next ( 
Cro. Jac. courts, otherwiſe that the lord ſhould ſeiſe as forfeited ; it was 


301: 226 holden, that a feme covert was bound; and by ſome opinions, 


pm ngget the lord, after ſuch proclamations, might ſeiſe the copyhold of | | 
371. Carth. an infant heir till he came in and was admitted, and might re- 

8 3 g, ceive the meſne profits without being anſwerable for them. if 

But now by 9 Geo. 1. cap. 29. it is enacted, * That no infant l 

&« or feme covert ſhall forfeit any copyhold meſſuages, Oc. for WM © 

« their neglect or refuſal to come to any court or courts, to he | 8 

« kept for any manor whereof ſuch meſſuages, Oc. are parcel, | L 

« and to be admitted thereto; nor for the omiſhon or denial to 
<« pay any fine or fines impofed or ſet upon their or any of their | 

cc admittances to any ſuch copyhold meſſuages, c.“ But vide } 00 

the ſtatute, and the remedies therein appointed for the lord for | D 

his fines, c. of 

f an 

10, Where the Forfeiture ſhall be ſaid to be diſpenſed with, } : 

Brownl. 149. If the tenant appear not in court after perſonal warning, and = 

(a) Altho" the lord (a) amerce him, (6) this is a diſpenſing with the for- | 
it is not 1 

eſtreated or ſeiture. | at 

levied. Leon. 104. (5) Acceptance of rent after a leaſe made, is a diſpenſation z fo is the accepting ir 


of any ſervices. Keb. 15.——— If the lord does not enter before the tenant repairs, the forfeiture is | 
purged : alſo it hath been adjudged, that employing trees in repairs five years after they were cut down, | 
was a purgation or the forfeiture. 2 Sid. 8, X | 


Cro. Car. But if a copyholder makes a leaſe for years, and after ſurren- } 4 
233- Jones, ders to the uſe of the lord, and he, (c) not having notice of the F 
249. ad- leaſ. h der; this 1 diſpenſing with the ſor | ( 
judged. eaſe, accepts the ſurrender ; this is no diſpenſing with the for. of 
2 feiture. | a0 
510. S. C. | : b 
(e) But the lord ſhall be preſumed to have notice of the failure of ſuit of court, non- payment of rent, ver 
&c, 2 Vent. 38. ; ; 1 
| | i 
Lev. 26. If he that is dominus pro tempore of the manor, admits one to 0 
22 a copyhold, he thereby diſpenſes with all precedent forteiturts, } ng 
S not only as to himſelf, but alſo as to him in reverſion, (d) it | 
judged. ſuch new grant and admittance amounts to an entry for the for- | 
(4) 1" feiture and a (e) new grant (J). 8 fi: 
at. 101. (e) If a copyholder commits a forſeiture, and then he that hath right releaſes to him; 0 ; aft 
15 a diſpenſation, for now he hath, as it were, another eſtate, of which he hath committed no ve | B. 
Moor, 393. Latch. 227. (F) Any acts equally ſolemn will amount to a diſpenſation 3 25 pou: anc 
went by the homage of the death of the tenant who committed the forfeiture, proclamations for t | 
to come in and be admitted. And gu. Whether the ſtatute of limitations will not operate as 4 bar do e ref 
| ' Jord's right of entry after twenty years? 3 Term Rep. 171, 2, 3.] | I 
| ; 
' | . . : E — 
| Lev. 26. But the lord by wrong or diſſeiſin cannot by ſuch admittan f 
| fer Euriome purge the forfeiture as to the rightful lor. vm 
ce 
| 4 
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Copyhold. 


(M) Copyholds, where and how to be ſued for and 
recovered, | 


JN all real actions, or that concern the realty, a copyholder Co. Lit. 
cannot (a) emplead or be empleaded any where but in the 6; * 


lord's court, for there being a court for that purpoſe, and the 8 b, 


lord judge thereof, it is his duty and intereſt to determine the (a) Shall 
controverſies of his tenants, and therefore not cognizable at make their 


' plaint in the 
common law. lord's court, 
and make proteſtatioa to follow it in nature of one of the king's writs, as formedon, aſſiſe, &c, Co. 
Lit. 60. a» Co, Copyh. 142, 143» | 


But actions (5) merely perſonal, the copyholder may ſue at Co. Copyh. 
common law, | | 143. (6)1f 


leſſee for 
years of a copyholder cuts down the trees, the copyholder ſhall ſue in the lord's court to puniſh this 


efferce, Co. Copyh. 143. Where a copyholder may have caſe againſt the lord or a ſtranger, for an 


ons bt con the gommon belonging ta his copyhold, vide Roll. Abr. 106. 2 Leon. 201, 202. 
2 (OW, 14 . | : ** : : 


The lord of the manor (c) may plead or be empleaded, and Cro. Eliz. 
avow for the rent or ſervices of his copyholder in any court 524+ Roll. 
of Meſiminſters for he hath an eſtate at common law in the rent, {374 


i, . 6 (c) For 
and it is due to him, on the ſame grounds in law as the rent of otherwiſe he 
freehold lands, would be 


judge and party. Salk. 186. pl. 5. 


If upon a plaint in the lord's court an erroneous judgment be Co. Lit. 
given, no writ of falſe judgment lies, in reſpect of the baſeneſs 5. *- 


of the eſtate, being in the eye of the law but an eſtate at will; 82 


(d) but he ſhall have a petition to (e) the lord in nature of a writ F. N. B. 12. 
of falſe judgment, and therein aſſign errors, and have remedy (e) Or fuch 
according to law. | 4 be re- 
verſed by a bill in Chancery. Lane, 98. Roll. Abr. 373. But a bill exhibited in Chancery to com- 
pe! the lord to receive a petition for reverſing a common recovery was diſmiſſed. Vern. 367. And the 
Gvſmiſhon alirmed in the Houſe of Lords; for common recoveries not being adverſary ſuits, but com- 
mon affurances, equity ought rather to ſupply defects, than aſſiſt in annulling them. Show. P. C. 67, 
%) Where the king is lord, the tenant may be relieved by bill, or petition to the king in the Exchequer 
chamber. Roll. Abr. 539 Lane, 98. 


If a copyholder ſurrenders to the uſe of B. upon truſt, that he Leon. 2. 
ſliall hold the land until he hath levied certain money, and that 2 may: 
itter he ſhall ſurrender to the uſe of C.; the money is levied; and 9 g 

is required to make a ſurrender to the uſe of g. and refuſes, conſeience. 
and C. exhibits his bill to the lord of the manor againſt B., if B. Owen, 63. 


refuſes, the lord may ſeize, and admit C. to the copyhold; for — he. 
in ſuch caſes he is (F) chancellor in his own court. 539- 


= ic 8, 4 Co. 30. b. 
5 a ſurrender be made to the uſe of another, without expreſſing what eſtate he ſhall have, a 


* 


, 0M, that the 1014 may grant it in fee to him for whoſe uſe the ſurrender was made, is good ; for he 


i5 chancellor in bis on ccurt, and therefore it is reaſonable that he ſhould determine a thing left thus 
bacertaig, Cro. Eliz. 392. a 


A (8) leſſee of a copyhalder for a year ſhall maintain an 4 Co. 26. 


tjectment, for the common law warrants his term, and therefore i) pier 
| gives 


— — h— — — 
— —ͤ EI 
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Koll. Abr. 600. 


(0a Inſt. z. mon law z who, in former days, were the principal (d) conſerve- 


6 400. 57. 


mits the gives him remedy in caſe he be ouſted: ſo, may leſſee S (a) Ii. 


cuſtody of cence: alſo, where by cuſtom a copyholder may make a leaſe 
the body and fl N c - 2 . "_ EW . 3 
lands of an fuch leſſee may maintain an ejectment. | 

infant according to cuſtom, till, &c. and the committee is ejected, he may have an ejeftione cuſtodiæ. 
Leon. 328. Cro. Eliz. 224. (a) For by the licence, the lord gives up his power of Judging or de- 
termining about the leaſe: But Q. Whether a leaſe without licence, and not warranted by the cuſtom, 
being good againſt all perſons except the lord, the leſſee may maintain an ejectment; and wide Crd. 
Eliz. 462. 676. Moor, 569. pl. 776. Owen, 18. Stile, 380. Hetl. 129, By which, it ſeems, he 
may; but Cro. Eliz. 395. 469. Moor, 50. Brownl. 40. cont, See Gilb, Ten. 213-4- 5» 


4 Co. zo. b. If the wife of a copyholder in fee, by ſpecial cuſtom reco- 


22 vers dower by plaint in the court of the manor, and 00. da- 


three judges mages, an action of debt will not lie at common law for the 
againſt one; damages. 
and at ano- : | 
ther day it was holden by three judges, that the action lay, becauſe the court baron could not award exe. 
cution for ſo great damages, though they were well aſſeſſed there, Cro. El. 426. S. C. adjornatur, 


Coroners, 


(6) 4 Inft. ORONERS, ſo called (5) becauſe they deal principally with 
8 pleas of the crown, are very (c) ancient officers at com- 
S. P. C. 48. tors of the peace within their counties: there ſtill ought to be a 
3 An che certain number of them in every county, in ſome more, in others 
coroner may leſs, according as the uſage hath been. | 15 


now bind auy perſon to the peace who makes an affray in his preſence, 2 Hawk. P. C. c. 8. $5 
F N. B. 397. 2 Inſt. 175. 4 Inſt. 271. : 


2 H. H. P. [Coroners are of three kinds, viz. 1. Virtute gficii. 2. Virtutt 


O. 53. cartæ five commiſſionis, 3. Virtute electionit. 5 
(e) The 1. The coroner virtute officii is the chief juſtice of the Kings 


other judge Bench (e), who by virtue of his office is chief coroner. of Eng- 
of this court 


are ſovereign land, And though no man who. is killed in open rebellion can 
coroners: forfeit lands or goods, for he cannot be attainted after his death; 
4 inſt. 173- yet, it is ſaid (J), that if the chief juſtice of the King's Bench, 
as ſupreme coroner, upon view of the body of one killed in re- 
bellion, makes a record of it, and returns it into the Kings 
Bench, he ſhall forfeit his lands and goods. But Lord Cake s 
miſtaken as to the forfeiture of lands: goods indecd may be for- 
feited by ſuch a record. | 
2. Coroners virtute carte frve commiſſionis, are where by 3 
grant to a lord or a corporation, they have power to make or 
coroners within their franchiſe. Thus, the mayor of Lunden b 
: 6 


o 
* 
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by charter, coroner of London; the biſhop of Ely has, by charter 
of H. 7., power to make coroners within the iſle of Zly; and 
Queen Catherine had the hundred of Cobridge granted to her by 
the king in 35 H. 8., with power to nominate coroners. And in 
ſtat. 28 E. 3. c. 6., which confirms the election of coroners' to 
the counties, there is a ſaving to the king and others, who ought 
to make coroners within their franchiſes, | age” | 
There are two great precincts too, that by the king's grants The adm. 
have power of granting or having coroners, viz. the juriſdiction 'Aty.claims 
of the admiralty, and the verge; the former, for inquiſitions of — . 
death on the high ſeas; the latter, within the verge. The co- of the fea 


roner of the admiralty is appointed by the lord high admiral ; 4 cg. 
the appointment of coroner of the verge is ſettled in perpetuity — 


in the lord ſteward, or lord great maſter of the king's houſe for is only a 
the time being. | | juriſdiction with the county coroner. 21 — 


3. Coroners virtute electionic, are thoſe who by ſtat. Neft. t. 
. 10, and ſtat. 28 E. 3. c. 6. are eligible by the county in the 
county court by the king's writ de ceronatore eligendo.] 


(A) Of the Qualifications, and Manner of chooſing 
and appointing a Coroner. 


ws ch) In what Places he hath Juriſdiction. 
y Wi 


com- (C) Of his Authority and Duty in taking Inqui- 
5. | ſitions. 
© be 4 


others 


D) Of traverſing and quaſhing ſuch Inquiſitions 
(E) Of bis Power as to Bills of Appeal, Appeals of 
Approvers, and the Abjuration of a Felon. 


f) Where the Act of one Coroner ſhall be as 
+ | effectual as if done by all. 

gry G) Of the Fees that he may lawfully take. 

lion can f H) Of diſcharging him, and for what Miſde- 


8 _ meſnours puniſhed, 


ed in re- 


c. 8. 55 


Virtutt 


y;z0 Coroners. 


(A) Of che Qualifications, and Manner of chooſin 


and appointing a Coroner. AY f 


(a) Tn.an- B Wefm. 1. made 3 Ed. 1. cap. 19. it is enadted, « Tha WM t 
m_ 8 & through all ſhires ſufficient men ſhall be choſen to be co. in 
this degree © roners, of the moſt loyal and wiſe (4) knights, which know, 


were choſen. © will, and may beſt attend upon ſuch offices, and which law. 


> 19h The fully ſhall attach and preſent pleas of the crown.“ 0 
ſtatute of Merton, made before this act, ſuppoſes them to have been knights. 23 AM. pl. 7. - And! in 
in the writ de coronatore exonerando, his not being a knight is mentioned as a ſufficient cauſe for the ſro 


diſcharge of a coroner. Regiſter, 177. F. N. B. 164. 4 Inft. 271. But as the chief intent of this 
Matute was to prevent the chooſing of perſons of mean ability, it ſeems the deſign of it is ſufficiently an- 
ſwered, by choofing men of ſubſtance and credit; and as the conſtant uſage for ſeveral ages paſt has been | 
accordingly, it ſeems to be no objection at this day, that the perſon choſen is not a knight, 2 Leon, Þ me 


160. 2 Hawk. P. C. e. Ye J 3» 


F h DF 
By the 14 E. 3. flat. 1. cap. 8. it is enacted, “ That no coro- WI 
« ner be choſen unleſs he have land in fee ſuſſicient in the ſame 20 
« county, whereof he may anſwer to all manner of people.“ 2 
() nut none By the 28 E. 3. cap. 6. it is enacted, „ That all coroners of X | 
but free- („ the counties ſhall be choſen in the full counties, by the (5) com- 
holders have . | « 
SAR cc mons of the ſame counties, of the moſt meet and lawful people a 
F. N. B. „ that ſhall be found in the ſame counties, to execute the faid Sy 
855 C. 70, © Offices; (c) ſaving always to the king, and other lords who LY 
. ” ce ought to make ſuch coroners, their ſeignories and franchiſes,” | a 
P. C. c. 9. $10. For none but ſuch are ſuitors to the county-court, 2 Inſt. 99. 1 Roll. Abr. I 
121 (c) Such franchiſe may be claimed by the king by preſcription ; but is a privilege of ſo high a the 
nature, that no one can well entitle himſelf otherwiſe than by grant from the crown, Co. Lit. 114. a to } 
2 Hawk. P. C. c. 9. Hil. 5 8 85 "I 
2 Hawk. Although they are choſen by the county, yet it muſt be pur- WI 
= ©. 9. ſuant to the king's writ iſſuing out of and returnable into Chan- take 
1 cery; but as their authority proceeds from the election, it does hou 
not determine by the demiſe of the king: hence alſo, if they | dic 
2 Inſt. 174. prove inſufficient to anſwer the fines and duties incumbent on 1 
them, the county, as their ſuperior, ſhall anſwer for them. | ting 
2 Hawk. The writ for the election of a coroner firſt recites the death or lore 
F. C. c. 9. diſcharge of one or more former coroners, and then commands Wl 5 gc 
| (4) Shall be the ſheriff to cauſe one other, or more as the caſe is, to be choſcn be. 
adminittered in a full county-court, by the aſſent of the county, according to ine - 
wo him by the form of the ſtatute in that caſe made and provided; who Wil ©* 
the ſheriff, * . o — hi 5 q B 
2 Hawk, having taken his (d) oath in the uſual manner, may do all thing © 
F. C. e. 9. which belong to the oflice of a coroner, &c.; and then it co” ln þ 
or 


3 he Cludes with commanding the ſheriff to (e) certify to the court the 


form of fuch name of the perſon choſen. 
certificate in Raſt, Ent. 133. 


CY 


Coronets, at 


(B) In what Places he hath Juriſdiction. 


A Coroner hath no juriſdiction of offences committed on the 3 Iaf. 113. 
(e) open ſeas, between the high and low-water mark, when 22 val 

the tide is in; but he hath an authority over; offences committed p. C. C. 

in ſuch places when the tide is out, t | 514. 

| | (a) By fome 

it is laid down as a rule, that he may inquire of a felony committed on the arms of the fea, where a 

man may ſee from the one fide to the other. Owen, 122. Moor, 892, H. P. C. 171. S. P. C. 51. 


[1t is ſaid, that this is not part of the ſea. Fitz, Coron. 399. 4 Inft. 140. 2 Roll. Abr. 169. [An 
information was granted againſt a captain of a man of war lying in Portſmouth harbour, for refufing to 


And let the coroner of Portſmouth come on board to hold an inqueſt on the body of a perſon who had de- 
or de Kroyed himſelf in the cabin. R. v. Solgard, 2 Str. 2097. Andr. 231.] 
ff this | | 
_ At common law, the coroner of the county could not inter- 2 Inft. 556. 
ln. WW meddle with offences done within the verge of the king's court; 2 Hawk: 
dor the coroner of the hoſtel or king's houſe, with thoſe com- ps 885 
_ nitted in the county without the verge; which proved inconve- 
© dient, by reaſon of the removal of the king's court before an in- 
: J] queſt could be taken. 7 | 
PR by the ſtatute of arliculi ſuper chartas, cap. 3. it is ordained, 
« That from thenceforth in caſes of the death of men, whereof 
ard * the coroner's office is to make view and inqueſt, it ſhall be 
aro «commanded to the coroner of the county, that he, with the co- _ = = 
* ry * roner of the king's houſe, ſhall do as belongeth to his office, eee 
Sr and enrol it, c.“ | | head. 
—_— If an indictment, taken before the coroner of the county and 4 Co. 46. 
fo high a the coroner of the king's houſe, do not appear, on the face of it, Kos om 
t. 314+ . to have been of an offence within the verge, it is inſufficient ; des. 22-6 
for it ſhall not be ſaid to be good, as taken before the coroner of 2 Hawk. 
be pur- | the county; and void as taken before the other; for it was 916. Oy 
o Chan- ken entirely before them both, and perhaps the coroner of the 
it does bouſe was the principal actor, and the jury moſtly ſwayed by his 
if they | directions. | . . | 
bent on. | If the ſame perſon be coroner of the county, and alſo of the 4 Co. 46. a. 
wy | king's houſe, an indictment of death within the verge, taken be- 22 
death or dere him as coroner both of the county and of the king's houſe, 8. C. but ns 
mmands Wl © 890d f. | pp 
e choſen j e.. 9. & 17. agreed, becauſe the mifchief is remedied as well when both offices are in the 
ording 0 - ms as when they are in divers. Þ But it muſt be laid to be within the verge. a Hawk. P. C. 
ed; no : | 
41 things 1 By the 33 H. 8. cap. 12. it is enacted, cc That all inquiſitions 
n it c-: . ben the view of perſons flain within any of the king's palaces 
court the , r houſes, or any other houſe or houſes, at ſuch time as his 


x majeſty ſhall happen to be there demurrant or abiding in his 
al perſon, ſhall be taken by the coroner for the time being 
ON the king's houſehold, without any adjoining or aſſiſting of 
a mother coroner of any ſhire within this realm, by the oath of 
, twelve or more of the yeomen, officers of the king's houſehold, 
, curned by the two clerks controllers, the clerks of the check, 
> Wl the clerks marſhals, or one of them for the time being fo 
| | T 


| 
| 
| 
| 
N 
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« the ſaid houſchold; to whom the ſaid coroner of the ſame houf:. | 


« hold ſhall direct his precept ;- which coroner ſhall be from time 


&« to time appointed by the lord great .maſter, or lord ſteward | 


cc for the time being; and that the ſaid coroner ſhall certify under 


cc his ſeal, and the ſeals of ſuch perſons as ſhall be ſworn before 


& him, all ſuch inquiſitions before the ſaid: lord maſter, or lord 
« ſteward,” | 


(C) Of his Authority and Duty in taking Inquiſitions, | 
BY the 4 E. 1. fl. 2., commonly called the ſtatute De OH 


| Coronatoris, it is enaCted, © That the coroner, upon informa- | 
cc tion, ſhall go to the place where any be ſlain, or ſuddenly | 


« dead, or wounded, and ſhall forthwith command four of the 


&« next towns, or five or fix, to appear before him in ſuch a | 


ce place; and when they are come thither, the coroner, upon the 


ct oath of them, ſhall inquire in this manner, that is, to wit, if | 


cc they know where the perſon was ſlain, whether it were in any 
cc houſe, field, bed, tavern, or company, and who were there; 


ce likewiſe it is to be inquired who were culpable, either of the | 
cc act, and who were preſent, either men or women, and of what 
« age ſoever they be, (if they can ſpeak, or have any diſcretion,) | 
Lc and how many ſoever be found culpable by inquiſition, in any | 
« the manners aforeſaid, they ſhall be taken and delivered to the | 
ce ſheriff, and ſhall be committed to the gaol; and ſuch as be | 


dc founden and be not culpable, ſhall be attached until the coming 


« of the juſtices, and their names ſhall be written in the co- | 


cc roner's rolls: If it fortune any ſuch man to be ſlain, which 1s 


cc found in the fields, or in the woods; firſt, it is to be inquired, | 


ec whether he were ſlain in the ſame place or not; and if he 


« were brought and laid there, they ſhall do as much as the) 
ce can to follow their ſteps that brought the body thither, whe- | 
ce ther he were brought upon an horſe or in a cart; it ſhall be 
« inquired alſo, if the dead perſon were known, or elſe a ſtranger, | 
« and where he lay the night before; and if any be found cul- | 
cc pable of the murder, the coroner ſhall immediately go into his 
« houſe, and ſhall inquire what goods he hath, and what corn 
ic he hath in his grange, and if he be a freeman they ſhall in. 
ec quire how much land he hath, and what it is worth yearly; j 
tc and further, what corn he hath upon the ground; and 7 


« the land, corn, and goods to be valued in like manner, ®$ 


« they have thus inquired upon every thing, they ſhall cauſe 


ce if they ſhould be ſold incontinently ; and thereupon they ſhall 


ce be delivered to the whole townſhip, which ſhall be anſwerable | 
« before the juſtices for all; and likewiſe of his freehold, how 


&« much it is worth yearly, over and above the ſervice due to = 
cc lord of the fee, and the land ſhall remain in the king's han S 
c until the lords of the fee have made fine for it; and imme- 


ce diately upon theſe things being inquired, the bodies 


—— 


of ſuch | 
« perſons being dead or ſlain, ſhall be buried: in like manner : | 


er, Whe- 
ſhall be 
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into his 
hat corn 
| ſhall in⸗ 


h yearly 


and when 
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tis to be inquired of them that be drowned or ſuddenly dead, | 
« and after ſuch bodies are to be ſeen, whether they were ſo ” 
« drowned or flain, or ſtrangled, by the ſign of a cord tied ſtrait | 
« about their necks, or about any of their members, or upon 
« any other hurt found upon their bodies; whereupon they ſhall 
proceed in the form aforeſaid; and if they were not ſlain, 
« then ought the coroner to attach the finders, and all other in 
% company. | 

« Alſo all wounds ought to be viewed, the length, breadth, 
"and deepneſs, and with what weapons, and in what part of 
«the body the wound or hurt is, and how many be culpable, 
«and how many wounds there be, and who gave the -wounds 3 
«all which things muſt be enrolled in the roll of the coroners; 
« alſo horſes, boats, carts, Sc., whereby any are ſlain, that pro- 
« perly are called deodands, ſhall be valued and delivered unto 
« the towns, as before is ſaid: _ a 

In the conſtruction of this ſtatute, the following points ſeem 
to be agreed on: | 5 

That the ſtatute being wholly directory, and in affirmance 
of the common law, the coroner is not thereby reſtrained from 
any branch of his power, nor excuſed from any part of his duty 
not mentioned in it, which was incident to his office before 
and therefore though the ſtatute mentions only inquiries of the 
death of perſons ſlain, drowned, or ſuddenly dead, yet the co- 
— ought alſo to inquire of the death of thoſe who die in 
priſon. | | 

An inquiſition of death, by the oaths of lawful men of the 
county, is (a) ſufficient, without ſaying that they were of the 
next towns; ſo (6) that it appears at what place, and by what 
jurors, by name, it was taken, and that ſuch jurors were ſworn, 


2 Hawk. 
P. E. C. Qs 
8 21. 

oron· 421. 
3 Inſt. 52. 
91. Bro. 
Coron. r63, 
8. . C. 


51. 


(a) 1 Sid. 
204. Keb. 


cont. Latch. 
166. 

£53 Poph. 210. 
Co. Ent. 354. (5) Cro. Eliz. 31. 2 Hawk, P. C. c. 9. & 22. 


Tt is clearly (c) agreed, that the inqueſt ſhall be taken on the (e) Fits. 


new of the dead body, although the ſtatute be filent in this Mp Shiv 
matter; and that an inqueſt otherwiſe taken by the (d) coroner, 2 Ley, 141. 


15 void. Latch. 166. 

8 a Noy, 87. ' 
2 Hawk. P. C. c. 9. $23. (4) Therefore where the body cannot be found, or is ſo putrified that a 
wen would be of no ſervice, the coroner, without a ſpecial commiſſion, cannot take the inqueſt ; but 
in lach caſes it ſhall be taken by juſtices of peace, or other juſtices authoriſed, by the teſtimony of wits 
teſſes, H. P. C. 170. Vent. 352. 2 Hawk. P. C. c. 9. $23. 2 the coroner take his inquiſition 
" ie of the body, after long putrefaction, it is in the diſcretion of the court of K. B. whether they 
Fil receive it or not. R. v. Cauſey, Hil. 3 Geo. 1. ] - * 


[fa dead body, whereon an inqueſt ought to be taken, be in- Fitz. Coton. 
erred, or ſuffered to putrify, before the coroner hath viewed it, wy 339 
ur gaoler or townſhip ſhall be amerced. H. 5. C. 50. 


ah C. 51. 1 Keb. 278. [It is indictable as a miſdemeſnour to bury the body before, or without 
ung for the coroner, 1 Salk. 377. 7 Mod. 10.] 


Allo it hath been (e) reſolved, that a coroner may lawfully, (e) 21 E. 4. 


= (J) convenient time after the death, take up a dead 79: b. 
oL | | 


3 C body 2R. 2. pl. 5. 


Fitz. 


727. 744. 
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S.P.C. 51. body out of the grave, in order to view it, not only for the 


H.P.C. O. - o 3 ; 
Mo Crna, taking of an inqueſt, where none hath been taken before, but 


167. alſo for the taking of a good one, where an inſufficient one hath 
of 32 the been taken before (a). | 


fourteen days. 2 Hawk, P. C. c. 9. § 23. and in Carth. 72., whete the coroner, after an inqui. | 
ſition that was quaſhed for inſufficiency, took a ſecond ſuper wiſum corporis a year after the body had 
been buried; and the court refuſed to quaſh it, for factum valet quod fieri non debet; and note, that this | 
ſeems to be a matter diſcretionary in the court into which the inquiſition is returned. (a) But this he 
cannot do without the leave of the King's Bench, Str. 167. the granting of which is diſcretionary in 
the judges, according to the time and circumſtances. 1 Salk. 377. 1 Str. 22. 533-] 


Latch. 166. It is not neceſſary that the inquiſition be taken in the very 


3 a ſame (b) place where the body was viewed; and it hath been 


$ 25. S. C. reſolved, that an inquiſition taken at D. on the view of the body 
2 Poph. lying dead at L., may be good. 

209. f 

Toy But the coroner cannot, by way of puniſhment, for not finding according to the evidence, adjourn 


the jury to places at a great diſtance from where the fact was committed; but an adjournment to the | 
aſſiſe is proper, and well enough, Comb. 386. per Holt, Ch. Juſt, | 


4 H.7.18. b. A coroner cannot inquire of any acceſſories after the fact; 
Keile. 67- and therefore it hath been reſolved that an indictment of J. . 
Dalif. 32. c - e | 
Moor, 29. before a coroner, for having received and comforted one who had | 


pl. 95. been guilty of a murder, is void. | 
* — But he may make inquiry of the acceſſories before the fact; 
« Jo c. 9. 


327 and alſo may enquire whether any ſo guilty have fled for the 
2 Lev. 141, fame; for which they forfeit all their goods and chattels. | 
Keilw. 1. A coroner may, and ought to inquire of all the circumſtances} 
2 Hawk. of the party's death, and alſo of all things which occaſioned it; 
. and (c) therefore it is ſaid, that if it be found by his inqueſt, 
55 Allen, that the perſon deceaſed was killed by a fall from a bridge into 
31. a river, and that the bridge was out of repair, by the default af 
the inhabitants of ſuch a town, and that thoſe inhabitants are 

f bound to repair it, the townſhip ſhall be amerced. b 

y Burr, 17. [If the coroner neglects to take an inquiſition, it may be done 9 
by juſtices of gaol-delivery, oyer and terminer, or of the peace: 

but it muſt be done openly : if it be done ſecretly, it may be 

| quaſhed. ] SY 
(4)S.P.C. According to (d) ſome opinions, a coroner ex officto hath no 
: 2 power to take any indictment, except of the death of a man. 
4271. 2 Inſt. 147. [In Northumberland he may, by cuſtom, inquire of other felonies. 35H. SN 
But, without cuſtom he hath no authority to take any inquiſition other than on death. 2 H. H. P. C. 1 4 
But by others, he ought to inquire of the breakers of houſes. 2 Hawk. P. C. c. 9. 838. 4“ 
the 4 E. 1. ft. 2. de officio coronatoris, he may inquire of rape, and the breach of a priſon. Bricton, 32 
And by the ſaid ftatute, a coroner ought to inquire of treaſure that is found, who were the 22 1 ? 
likewiſe who is ſuſpected thereof; and that it may be well perceived, where one liveth riotouſly, mm 
ing taverns, and hath done ſo of long time; hereupon he may be attached for this ſuſpicion, by fun 
fix, or more pledges, if he may be found. — Alſo, it is ſaid, that a coroner may inquue of 194 
Ache, as ſturgeons, whales, S. P. C. 51. Brafton, 120. 2 Hawk. P. C. c. 9. 837. f 
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D) Of Traverſing and Quaſhing ſuch Inquiſitions. 
* law gives ſuch high credit to an inquiſition of death, 


inqui- found before a coroner, that (a) anciently the judges would <3: fl 
_ not receive a verdict, acquitting a perſon of the death of a 5. e. ae, 
this be man found againſt him by the coroner's inqueſt, unleſs the jury & 33. chat 
nary in finding fuch acquittal, had alſo found what other perſqn did dere erg 
| the fact, or by what other means the party came to his death; ber 
becauſe it appeared by the coroner's view, on record, that a per- 
1 8 ſon was killed. 
been Alſo, it has been formerly holden, that if a perſon were flain, 13 H. 4. 123. 
; body . and upon the coroner's inqueſt ſuper viſum corporis, it were found peo. 
that J. S. fled, though 7. S. were afterwards acquitted both of Dow: 235. 
, adjoun WWF the felony and flight, yet he forfeited his goods; for the coroner's H. P. C. 29. 
at do u e inqueſt is ſo ſolemn, that it is not traverſable: alſo, when the 2? wp __ 
WM goods are once lawfully veſted in the king, by that inqueſt the oy WE 
fad; WI property of them cannot be deveſted. - a 141. 
f J. 8 f 2 Hawk. P. C. c. 9. & 54+, this opinion is harſh and unreaſonable, that a man ſhall be 1iable 6 for- 
zho had feit all his goods, which may perhaps be all that he is worth, by an inqueſt taken in bis abſence, with- 
| out either hearing him, or giving him an opportunity of defending himſelf. | 
F ** | The coroner's record of an abjuration, or of the confeſſion of Yid:2Hawk. 
1 breaking priſon, or of the confeſſion of a felony by an approver, A » OE 
_ Wi cltops the party, not only from traverſing the confeſſion, but i 
nſtances do from alleging that it was taken from him by dureſs, c. rities there 
oned 1 und it is ſaid, that if the party plead that he is not the ſame per- 4. 
inque 5 boa, he ſhall be concluded by the coroner's recording that he is 
age 30 de ſame perſon: yet in theſe caſes, it ſeems, that the judge may 
efault I in diſcretion, to inform his conſcience, take an inquiry from the 
ants aue people living next the place, of the whole circumſtances of the 
pe done! matter. | | W | 
Re ee If it be found by a coroner's inqueſt, that a murder was com- S. P. C. 34. 
e pe de ! mitted in ſuch a town, and that the murderer eſcaped untaken, 5 
t may de townſhip cannot traverſe ſuch eſcape, becauſe it makes them $ 53. * 
hath no only liable to an amercement, & de minimis non curat lex. - 
FR | Alfo, it is ſtrongly holden in ſome books, that an inqueſt of Bro. Coron, 
man. | lellmurder, found before a coroner, cannot be traverſed : but 3 hs. 
Sc the contrary opinion being alſo holden by books of as great 152. 
3c. Ani hy authority, and ſeeming alſo to be more agreeable to the gene- 2 | 
. eee nl tenor of the law, in other caſes, it ſeems to be the better 1 
_ ban cpinion, that ſuch inqueſt being moved into the King's Bench 3 Keb. 564. 
„u, by fbr, b certiorari, may be there traverſed by the executor or admini- 556+ 604+ - 
que of 109 ſtrator of the perſon deceaſed ; or, in caſe the coroner's inqueſt 3 45. 
. dad bim to have been a lugatick, by the king or the lord of the pl, 16. 
manor, | 2 Hawk. 


"264 If 
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(2) 13 Ed. 4. 


P. C. c. 9. 


\ 55. [The court will not oblige the coroner to return the depoſitions he hath taken upon an inqui- 
ion of felo de ſez if there be nothing depending before them to make it necellary, 2 Str. 1073+] 
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(a) Cro. 
Eliz. 371. 

3 Keb. 800. 
856. 

Mod. 32. 


Salk. 190. 


2 Keb. 8 59. 
Vent. 181. 


352. 
3 Mod. 80. 
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(a) If a coroner appear to have been corrupt in taking an 


inqueſt, it ſeems that a melius inguirend. ſhall go to ſpecial com- 
miſſioners, who ſhall proceed not on view, but upon teſtimony, 
and the coroner ſhall have nothing to do with ſuch inqueſt; 
but (5) where his inqueſt is quaſhed for want of form 'only, 
arg take 2 new one in like manner as if he had taken none 
before. | 3 5 ; 


- 


300. 238. cont. 2 Jones, 198. (6) 2 Roll. Abr. 32. pl. 5. 21E. 4. 70. b. Salk. 190. 


# 2 Hawk. 


P. C. c. g. 


839. 


H. p. C. 171. 
? S. P. C. 52. 


2 Hawk. 
. 9. 


940. 


2 Hawk. 


P. C. C. 9 


8 41. 
and ſeveral 
authorities 


there cited. 


H. p. C. 151. 
2 Inſt. 1 76 . 


2 Hawk. 


. e. C. 9. 


I 43» 


* Hawk. 


P. . C. 9. 


91 


(E) Of his Power, as to Bills of Appeal, Appeals } 


of Approvers, and the Abjuration of a Felon. 


BY the common law, the coroner might, without the concur- 


rence of any other, receive an appeal of felony or mayhem, on | 
the plaintiff's finding ſufficient Me to the ſheriff for the pro- 


ſecution; but it being provided by Weſim. 1. cap. 10. that the 


ſheriff ſhall have counter-rolls with the coroner, it ſeems that no 


appeal, ſince that ſtatute, is well commenced before the coroner, 


unleſs the ſheriff be preſent to take a counter-roll of che proceed | 


ings; yet the coroner ſeems {till to be the only judge. 


A coroner. cannot receive a bill of appeal of an offence done | 
out of the county, becauſe there can be no trial thereof by | 
the county; but he may receive the appeal of an approver, or 


take the abjuration of one who confeffes a felony done in any 
county; becauſe after ſuch confeſſions there is no need of any 
trial. | | | 


A coroner may certainly award proceſs, till the exigent on z 
bill of appeal before him, and ſuch proceſs ſhall be awarded by] 


him only, and not by him and the ſheriff jointly, and he may 
proceed thereon till outlawry; but fince Magna Charta, by 
which it is enaCted, cap. 17., That no ſheriff, conſtable, coroner, u 


other bailiff of the king, ſhall hold pleas of the crown, he cannot pro- 


ceed to the trial of the appellee. 


An appeal before the coroner may be removed into the King} 
Bench or Chancery, by certiorari, directed to the coroners and 


ſnheriff, but not by one directed to the ſheriff only. 


The coroner may receive the appeal of an approver for a 
offence in the ſame or in a different county; and if the appellee] 


be in the ſame county, he may award proceſs againſt him to the 
ſheriff till it come to the exigent: but if the appellee be in a 2 
reign county, the coroner cannot award proceſs againſt him, but 
muſt leave it to the juſtices of gaol-delivery, or others before 
whom the appeal is afterwards recorded. * 7 HOY 

A coroner may take the confeſſion and abjuration of a felony 
and alſo the confeſſion of any felony by an approver. And BY 
abjuration, it is to be obſerved, that at the common law, 
a perſon accuſed of any felony, (except ſacrilege,) whether in 
ſame or any other county, for which he was liable to juognil 
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of death, and not charged with treaſon, had fled to any church 
or church-yard, and within forty days confeſſed himſelf guilty 


before the coroner, and declared all the particular circumſtances 


of the offence, and thereupon taken the oath in that caſe pro- 
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vided, (the ſubſtance whereof was, that he abjured the realm, 


and would depart ag ſoon as poſſible at the port which ſhould 
be aſſigned him, and never return without leave from the 
king, Oc.) he ſaved hig life, if he obſerved the terms of the 
oath, by going with all convenient ſpeed the neareſt way to the 
port aſſigned, &c.; but he was attainted of the felopy by ſuch 
abjuration, without more, and conſequently forfeited his lands, 
goods, Wc. And now by 21 Fac. 1. cap. 28. it is enacted, That 


1s ſonuary, or privilege of ſan@uary, ſtall be admitted or allowed 


in any cafe, | 


(F) Where the Act of one Coroner ſhall be as 
| effectual as if done by them all, 


„ VF} HEREVER coroners are authorized td act as judges, 

as in the taking of an inquiſition of death, or receiving 
an appeal of felony, c., the act of any one of them who firſt 
proceeds in the matter, is of the fame force as if all had joined 
in it: but it is ſaid, that after ſuch proceeding by one of them; 
the act of any other will be void; alſo, it is certain that (5) where 
coroners are empowered only to act miniſterially, as in the ex- 
ecution of a proceſs directed to them, upon the default or inca- 


pacity of the ſheriff, all their acts will be void wherein they do 
not all join, ; N 


(a) S. P. C. 
$3- aq =: 
14 Hf. 4. 34- 
(5) 39 H. 6. 
40. b. 
Comb. 435. 
S e 
L One co- 
roner may 
execute the 
writ, as in 
caſe of an 
exigent: 
but if there 


be more coroners than one for the county, the return mult be in the name of all. 2 H. H. P. C. 36.1 


(G) Of Fees that he may lawfully take. 


BY We/im. 1. cap. 10. it is enacted, © That no coroner demand 
* or take any thing of any man to do his office, upon pain 
of great forfeiture to the king.” 


But it is enacted by 3 H. J. cap. 1. * That a coroner have for 
his fee, upon every inquiſition taken upon the view of a bod 
* ſlain, 1 39. 4d. of the goods and chattels of the ſlayer or mur- 
„derer, if he have any goods; and if he have no goods, of 
* ſuch amercements as ſhall fortune any townſhip to be amerced 


* for the eſcape of the murderer, tc.” 
ſhall have 20s 
take ſuch ing 
diver gg fee 


But 


Vide 2 Inſt. 
176, that 
this ſtatute 


was made in affirmance of the common law. 


By 25G. 2, 
c. 29. for 

every inquie 
fition {not 
taken upon 
view of a 


body dying 


in gaol) he 

and 9 d. for every mile he ſhall be compelled to travel from his uſual place of abode to 
uiſition z to be paid by order of juſtices in ſeſſions, out of the county rates; for which 
{ball be taken, See the act for exception to the coroner of the king's houſehold, &c, 
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But the coroners endeavouring to extend this ſtatute to per- 
ſons ſlain by miſadventure, it was enacted by 1 H. 8. cap. 3. 
& That upon a requeſt made to a coroner to come and inquire 
& upon the view of any perſon flain, drowned, or otherwiſe dead 
ie by misfortune, the ſaid coroner ſhall diligently do his office, 
% without taking any thing therefore; upon pain to every 
© coroner that will not endeavour . himſelf to do his office, 
&« (as afore is ſaid,) or that taketh any thing for doing his office 
te upon every perſon dead by miſadventure, for every time forty 
ce ſhillings “.“ 8 e % 


But ſee preceding note, ante. 


(H) Of diſcharging him, and for what Miſde- 
meſnours puniſhed. _ 


8 FF any coroner be ſo far engaged in any other publick buſineſs 


$ Co. 41. 


— * live according to his ſtate and degree; or if he be diſabled, 


chooing either by old age or & inveterate diſeaſe, as the palſy, or the | 


_— like, to execute his office as he ought z and, as ſome ſay, if he 
ee of follow any common trade, he (a) may be diſcharged by the writ 


the firſt, ipſo de coronatore exonerando, which being, directed to the theriff, at- 


facto, ceales. ter a recital of the particular cauſe of the difcharge of fuch | 


As it is an . 5 
{oh f coroner, commands him to cauſe another to be choſen in his 
Freehold, room. | . | 
the court of 
Chancery will not ſuffer this writ to iſſue, but on affidavit that the defendant hath been ſerved with 
notice of the petition for it, 3 Ack. 184. | 


; Regiſter, But if any writ be grounded on an untrue ſug- 
reel ” geſtion, the coroner procure a commiſſion from the Chan- 
F'N. 164. cery to inquire of the truth of it, and to return the inquiy 


S.P.C. 49. before the king into Chancery; and if upon ſuch commiſſion 


the ſuggeſtion be diſproved, the king may make a ſuperſedes: | 
to the ſheriff, that he do not remove ſuch coroner, or if he hav | 


removed him, that he ſuffer him to execute the office as he dd 

before. : | 
8. P. C. 31. If a coroner be remiſs in coming to do his office when he s 
— aki ſent for, &c., he ſhall be (5) amerced by virtue of the above- 
H.P.C.r70. mentioned ſtatute de coronatoribus. 


6) That if he returns a wrong preſentment, an information will be granted againf him. Comb. 
If he impoſes an improper inquiſition upon the jury, he will be committed. 1 Str. 69+] 


386. 


* 


Antbyzs Alſo by the 3 H. 7 cap. 1. Cc If any coroner be remils | 


ee &« and make not inquiſitions upon the view of the body flan d 
$9+3 1 | cc murdered, 


in the county, that he cannot have leiſure enough to attend | 
2 Inft. za. the office of a coroner; or if he be choſen verderor of a foreſt; | 
(a) Lide or if he have not ſufficient lands in the ſame county whereon to | 


| per- 
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dead 
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% murdered, he ſhall forfeit for every default one hundred 
ec ſhillings.“ | Eh, appointed by 
And by the 1 H. 8. cap. J. it is enacted, That if any coroner an annual 
« ſhall not endeavour himſelf to do his office upon any perſon whoſe office 
« dead by miſadyenture, he ſhall forfeit forty ſhillings,” is annexed 
Alſo by the 3 H. 7. cap. 1. it is enaQted, “ That if any coro- TO 


ener do not certify his inquiſition, he ſhall forfeit one hundred RE 


*11: | be convicted 
0 ſhillings.” of extorting 


his lawful fees, or of wilful negle& of his duty, or miſdemeſnour jn his ei more than 
j : the 
him to be amoved from his office ; and ſee the ſtatute for the manner of chooſing moines FOR) 


END OF THE FIRST VOLUME. 
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coroner not 


election, or 


